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A^a.sndova Ravi Varma v. Athi Kuttil 
Kazh avail Kaiinaiiur 
Veeraraghava Jyer v. Muga Sait 


« < 


> • • 


• a • 


Vellore Taluq Board v. Gopalasami Naidu 
Vengala Venkayya v. Thallam Venkata- 
ramiah 


• • • 


Venkata Rao v. ifarwadi ^[otiram 
Venkatachalam Chetty v. Narayanan Chotty... 
Venkatachaliam Pattar v. Parasu Pattar 


« • • 


Venkatakrishnamurthi v. J31ieemakka 
Venkatamma v. Manikkam Nayani Varu 
A'enkatarajagopala Surya How v. Basvi 
Reddy 


• • • 


• « a 


Veiikatarama Raju v. Bapamma 


Venkataramiah Pantuln v. Subramaniam 
Pillai 

• • • 

Venkate.sha Mallia v. Bammampalli Ramayya 
Hegade 

• * • 

Vinjarauri Veera Aenkayya v. Yenaiuurthi 
V^eerabhadrudu 

Vishunatli Kuar v. Ladli Prasad 
Vishwanath v. Sitaram 
A^jswanathier v. Aiyavier 
Waryam Singh v. ilahtab Singh 
Yaran v. Gulrang 

Yatindra Nath v. Hari Cliaran 
Yusuf Ali V. Wahajuddin 


• »« 




• I • 




• * • 


Zemliidar of Kapilcswarapurain v. Secretary 
of State 


• • • 


O 1-4 

cs ^ 
(L, 


^Lower J3urma Chief Court 

s. c. 1 0. L. J. 717 


• • • 


• « » 


s. r. :20C.L.J. 11; 1!)C. W.N. 270 


• • 


t » • 


s. c. 18 C. W. N. 770 

'^Aladras High Court 

s. c. 1 L. W. 0;U»: 15 Cr. L. J. 70i 
s, c. It) Bom. L. R. 763 
! .s. c. 16 L. T. 365 
*Lowor Burma Chief Court 


« • • 


« • • 


*-Ma(lras High Court 
t;. f. 27 M. ].. .r. .VI."); 1 L. W. 887; 
It) M. ]). T. 47<»; (1915) M. W. 

N. 162 F. B. 

i. c. 17 M. L. T. 84 F. B. 


• • • 


• • • 


« • • 


• • • 


s. c. 28 iM. L. J. 58; 17 M. L, T. 

369; 2 L. W. 146 
s. c. 1 L. AV. 937 
s. e. 28 1\[. L. J. 110 
s. c. 16 .A[. L. 1\ 156; (1911) M. AV. 
N. 611 

*Aludras High Court 
s. c. 16 M. h. T. 399 


« • » 


• • • 


s. c. 1 Ji. W. 785; (1914) .M, -W. X. 

771; 16 M. L. T. 407 
s. c. (1914) il. W. X. 911; 27 HI. 
L. .1. 638 


I « « 


s. c. 16 HI. L. T. 489 


* • • 


s. c. 27 M. li. J. 211 


• « • 


4 • « 


« » • 


• t « 


* • « 


*Hladra.s Higli Com t 
s. r. 1 0. L. .1, 518 
s. c. 10 X, L. U, 159 
*Hladras lligli Court 

«• c. 21 P. K. 1915 
s. c. 164 P. W. 1C 1911 
s. C. 20 C. L. J. 426 

s. c. 12 A. L. J, 1022; 15 C. L. J. 
719 


• • • 


• • • 


% % • 


• « • 


c. 37 ,')55 uolo 


478 

719 


182 


913 

413 

156 

746 

184 

272 


51 


287 

226 


460 

125 

740 


106 

295 

244 


086 


888 


393 


202 


735 

26 

708 

383 

433 

882 

954 


107 


* * • 


590 




%• 
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Names of Parties. 


Corresponding pages of otlter Reports and 
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1 

6 

7 

14 

16 

18 

19 

2L 

21 

23 

23 

24 

25 

26 
30 

32 

33 
35 

39 

42 

43 
46 

50 

51 

52 

54 

55 

56 

57 


59 

60 
61 

62 

63 

65 

66 

67 


68 

70 


Singaram Chettiar v. Kalyanasundaram Pillai 
Kulsnm-un-nisa Bibi v. Cliauhe Basdeo 
Gopala Mooppanar v. >Subraniania Iyer 

Kumaraswamia Pillai v. Vairavanatlia Pillai 
Gofctepati Subbanna v. Gottepati Narasamma 
Sivasailam Iyer v. Ramakrishna Aiyar 
Subbiah Pillai v. Kailasam Pillai 
Baldco V. Ulfat Rai 

Basunta Kumar Chuckerbutty v. Gnpal Chundcr 
Das 

Himat Singh v. Hulas Singh 

Promode Kanjan Ghose v. Aswini Kumar Nag 

Munni Lai v Bhagwan Das 

Pach Kauri Rant v. Ram Khelawan Chaubev 

Vishunath Kuar v. Ladli Prasad 

Jogesh Chandra Chaudhuri v. Mohini Chandra 
Ray 

Jagannath V. Laclmian Das 

Akkai'aju Narayana Rao v. Akkaraju Seshamma ... 
Adaikulam Chetti v. Subban Chetti 

Maung Pu v. Lucy Uoss 
Bisheshar Prasad v Gobindram 
Gadian Chettiar v. Gadian Chettiar 
Muthiah Chettiar v. Bawa Sahib 
Peddibhotla Kameswaranima v* Bezwada 
Chelapathi 

Vasudeva Ravi Varraa v. Athi Kottil Bazhuvan 
Kannanui* 

Jagannath V. Ram Nath 

Nallmy Krishnamma v. Knmapalli Ramalingani ... 
Alavala Balayya v. Alavala Guruvayya 
Dulare Lai v. Hazari Lai 

Aiya Gounden v. Jayan Mandalathipathi Gopanna 
Mam*adiyar 

Muhammad Najib Ullah v. Jai Narain 
Murugappa Chettiar v. Ramanathan Chettiar 
Datla Venkatasubba Raju Garu v. Gattem 
Venkatarayadu 

Ram Narain V. Muhammad Shah 
Moideen Kuppai v. Ponnusvvamy Pillai 
Guptar Te^yari v, Debi Saran Tewari 
Ramineedi Ramnchandrayya v. Bobba Janki- 
ramayya 

Ravulapati Papi Reddi v. Nanduru Peda 
Venkatacharj'ulu 

Gaya Prasad v. Chotoo 
Abdul Hamid V. Maseetullah 


s. c. 1 L. W. 087; 0914) M. IV. N. 735. 
^Allahabad Higli Court. 

s. c. 27 M. L. J. 253; 1 b. W. G75; (1914) M. IV. 
N. 822. 

^Madras High Court. 

.s. c. 27 M. L. J. 48C. 
s. c. (1914) M. W. N. 788. 

.s. r. 1 L. W. 905. 
j s. c. 12 A. L. J. 1153; 37 A. 22. 

s. c. 18 C. \V. N. 1130. 

’‘^Allahabad High Court, 
s. c. 18 C. W. N. 1138. 

^Allahabad Higli Court, 
s. c. 12 A. L. J. 1277; 37 A. 57. 
s. c. 1 0. L. J. 518. 

s, c. IS C. W. N. 1073. 
f s. c. 12 A. L. J. 889; 36 A. 549. 
i s. c. 27 M. L. .1. 677. 

; s. c. (1914) M. W. N. 684; 16 M. L. T. 279; 27 
M. L. J. 621. 

j ’*^Lower Burma Chief Court. 

! s. c. 12 A. L. J. 833. 
s. c. 1 L. W. 799. 

i s. c. 27 M. L. J. 605; 1 L. W. 969. 

s. c. (1914) M. W. N. 864. 

^Madras High Cohrt. • 

s. c. 12 A. L. J. 913. 

^Madras High Court, 
s. 0 . 1 L. W. 874. 
s. c. 12 A. L. J. 853. 

s. c. 1 L. W. 726; TO M. L. T. 253: 27 M. L. J. 

480; (1914) M. W. N. 832. 
s. c. 12 A. L. J. 908; 36 A. 529. 
s. c. 1 L. W. 881. 

s. c. 27 M. L. J. 580; 16 M. L. T. 508. ‘ 
s. c. 12 A. L. J. 899. 
s. c. 1 L. W. 882; 16 M. L. T. 430. 
s. c. 12 A. L. J. 842; 36 A. 514. 

T. c. 1 L. W. 805; (1914) M. W. N. 874. 

M. Li. J. 5b7. 
s. c. 12 A. L. J. 941. 
s. c. 12 A. L. J. 966; 36 A. 573. 
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71 

7d 

Td 

m ^ 

t 4 

7^ 

SI 

SI 

Sii 

St 

s(; 

sr, 

S7 

Ml) 

Du 

DI 
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Do 

Do 

DD 


DS 

li)2 

lOd 

107 

IDS 

lOD 

IIU 

111 

117 

UD 

121 

J21 

122 

12-L 

)2o 

]2o 

12G 
3 27 
128 
)2D 

j:u 


Vnantlia h’or v. Ranm-^wanu fycr 

Jairat Il:iri-ll'').in 11-lm.y Pod.lar v. M«.rnn .V* Co. ^ 

(iollaiinidi V.MikaTasuUia Ran v. (‘Iiai>arala Rosayya - s. c. (1D1-I-) M- n h. 


s. r. 1(1 ^r. h. T. ‘114: (lOU) M. AV. N. SDl. 
^Calciittn Hiirli Conil. 


IRl 

185 

]8(; 

138 
111 
111 
] 12 
143 
313 
111 
3 17 
MO 
1 10 


Nol'ia ('haii'li’r v. (laiDla ll’i'liai 

Kninaraviitn Mrutyiinjayiidn v. Raja of Pittapuraiu 

Aljdal Kadir v. Sl)'ahaijaz))ur Co-opi>ialiyo Rank ... 

Kosni'i S(irii]Kii*iiju y. Mamlajiaka Xara^^ijnhani 

Ral'fobind v. Ram .Sarnp 

Clnraiiji liUl v. l’or>rim 

Saauai Sin«rli v. I’ra^^ Daf 

Inayaf Hussain v .Sccrotary of Stale 

Naiijuiidiah v. Venkata Subhayya 

Kir])a Ram v. fvirj*a Ram 
Subr.nnania Clietty v. Knl!iyai)pnn 
RaDleo Prasad v. C'olleetor of Pilibliit 
Katliire.-an Clietfiar v. Ramasau-my CRettiar 
Abbas Bandi Ribi v Sarju Pandc 
Dambar Sin^rb v. Murari l^al 

Municipal Council of Tiruj)ati v. Prayai; Dossjb'O 
Varu 

Snraj Rakbsli v. (Diliab Kiiar 

.\bflul Ibihman Khan Ijainlie v. Ala Kve 

« 

Veiikatacliullam Pattar v. I^irasu Patiar 
Cbattar Singh v, Xand Ivisboro 
Antiad Das v Gliasiti 
Mfjiiammad Husain v. Rasliiran 
Ramakrisbna Aiyar v. Cliinna Vengammal 
iMa Slnve La v. Mg Kyin 

I'arankusa Zatimira Maliadrsikaswami v. Su))- 
ramania Pillai 
Shamblni v. Chorram 

• • « 

Ram Cbaran La! v Karim-un-nissa Ribi 

4 « * 

Muipuri Voerayya v Sanag.ivarapu Sivavva 

Uajab Ali v Rajjoo Khan 

Tbaithottaliil INikkar v. Rnmacbandra Shenoy 

Kailasli Chamlm v (iopal Chandra 

Venkata Rat) v. Marwadi Motirain 

Rajani Rain Das v Rhaja Hari Kolcy 

Muhanunade v Mayi Kunlii Haji 

Lula Ram v .Man Singli 

Xga Kya Tliin Rmperor 

Ra 11 hasa r v K m) )(*roi’ 

(Sajja V Kmperor 
Ivanclian Mallik v Kmporor 
Klias V. Kzakiel 
Jlambila.s, In rc 

• • • 

Kirijicror v TTamnarndill Ramaraddi 
Xathi Mall v, Kmperor 
Sherati Slicikli v. Kmperor 
Peruina! Xaidu, In re 
.\nantha Padiynra, In re 
Kmperor v. Rice 
Kmjau’or v (lane.sli 

Aiiiikiil CbandiM Roy v Kamarali Sar<lar 

Sagaruian v. Kmptu'or 

.Manipur D.-y v. Ridhu Rhusan Sarkar 


s. c. 12 A. K. .T. D31. 
s c. (‘DID M. W. N. 030. 
s. c. :S C. AV. I MO. 

' s. c. 1 K. W. D.3‘>. 

I s. c. 12 A. L. .1. 802; 3(1 A. 505. 

; s. r. '2 A. L. J. 11 I. 

.s. ('. 1 (). L. J. 5 7. 

■ R. e. 12 A. K. J. 801. 

■ s. e. 1 L. W. 070: 10 M. K- T. 230; 27 M. L. .T 
‘ ois. 

; s. r. iro P. W. R. 1011; 202 P. L. R. lOM. 

1 s. c. I L. AV. OOS. 

. s. c. 12 A. b..l. 1110; 37 A. 13. 
i s. 1. 27 M. K. 1. 302; (1011) M. AV. N. 87). 
s. (\ I (). 1^. • •>*i I • 
s. r. 12 A. L. el. 11 IS. 


! s c. 1 I-. \V. r,lH; in M. I,. T. !)H; 27 M. I.. J. 
23'. 

, s. I O. L. J 532. 

' ^^M.ower Rtiinia Chid Ct>url. 

' s. ( . 10 M. K. T. 150; (IDM) M. AV. X. 011. 

; s. c. 12 A. L. J. 1130. 

' s. e. 1 1). K J. 518. 
s. <•. 2 A. K. J. I 1 11. 

‘^'.Madnis nil'll Court. 

^Ijowm* Uurtnn Chief Court. 


/ 


•Madi-jiR lligli Court, 
s. c, '2 ;\. li. J. 0 7. 

.s. ( . 12 A. K. J. 1131: 37 A. 12. 
s. c. 27 M. K. J. 1 2. 

.s. r. 12 A. K. J. 003. 

•s. c. U> M. L. T. 178. 
s. ( . 18 (b AV. X. 1201. 
s. c. 1 K. W. D37. 

, s. r. 8 C. AV. X. M.70. 

5 ^.Madras High Court, 
i s. V. 12 A. K, J. Ii'32. 
i s. e. 5 Cr. L. J. Osl. 

j s. e. 11 C. 811; 15 ('r. 1,. ,1.083; 10 C. AV. N. 422. 

' .s. c. 1 (). I,. J. 550; 1.5 Cr. K. ,1. 0S5. 

; S. ('. .8 c. AV. X. 12 .5; 15 Cr. ].. J. ikSO. 
s. c. 5 Cr. b. J. 0s7. 

I r. 10 M. 1.. J. 5(}5; (IDIO M. AV. N. 804; )5 
I Cr. li. J. OSS. 

1 s. c. 10 Rom. K. R.0 >3; 30 R. 5S; 15 ('r L. J 000. 

s. c. 12 A. Ii J. SOO; 30 A. old; 15 Cr. L. J. 003. 

s. r. 18 C. AV.X. i2 3; 15 Cr. D. J. 003. 
s. r. 5 Cr. K. J. 001. 

s. r. 15 Cr. b. J. 005. 

s. r. -5 Cr. b. .1. 005. 

s. r. I- A. b. J. 330; 15 Cr. b. J. 000. 

I s. r. IS C. W. X. 1-J71: 15 t'r. b. J. 007. 

i s. c. 15 ('r. b. J. • Os. 

I S. c. r> c. 158; 18 c. W. X. lOSO; 15 Cr. L. J. 

008. 
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148 

148 

149 

151 

152 
)52 
3 53 
155 
15G 

357 

358 

360 

361 

167 

168 

369 

370 

171 

172 
373 

174 

175 

176 

177 

178 
379 
181 
182 

184 

187 

194 

195 
197 
202 

203 

204 
206 

207 

208 
209 
211 
213 
215 
219 

223 

225 

226 
228 


231 

232 

237 


Raja Ram v. Emperor 

Prabhat Chandra Chatterjee v. Prasanna Kumar 
Sen 

Ma Thaw V Emperor 
Gaya Roy v. Emperor 
Sessions Judge, Madui*a, In re 
Genu Manjhi v Emperor 
Bechai v. Emperor 

Subans Singh V Mahabir Proshad Singh 

Vaithianath Aiyar v. Siippalu Animal 

Emperor v, Dalu Sardar 

Pachai Goundon, In re 

Nathu Mistry v. Nari Lai Mistry 

Emperor v. Kangal Mali 

Yusuf AH V Wahajuddin 

Sadasib Mandal v Emperor 

Shoo Singh v. Emperor 

Bazu V. Raika Singh 

Dharmalinga Mudali, In re 

Churamau v. Emperor 

Reajaddiu Molla v Emperor 

Madho Chowdhury v Turab Mian 

Bairagi v. Emperor 

Adhar Chandra Dcy v. Subodh Chaudi’a Ghosh 
Allahabad Bank V. Suraj Kuar 
Thalagara Ramaniie v. lialagare Gangayya 
Thayammal v. Kuppaiina Koundan 
Mottai Reddy v. Thanappa Reddy 
Gma Charan Mandal v. Midnapore Zemindary 
Company 

Varadarajulu Chetty v. Dhanalakshmi Ammal 
Pajiachar Sethumathavaehariar v. Secretary of 
State 

Panchanadam Pillai v. Sella Pillai 
Munia Konan v. Perumal Konan 
Basant Kumar Bose v. Khulna Loan “Company .. 
Venkatesha MalJia v. Bammampalli Ramavya 
Hegade * ... 

Bansi Singh v. KishunLall Thakur 
Lalji V. Ganga Prasad 

Municipal Board, Agra v. Sudar.shan Das Shastri ... 

Cherukafc Madathil Edakramancheri v. Mangathaya 

Damodaram Narabudri 

Arunachala Pillai v. Sampurna Thachi 

Mandal & Co. v. Fazul Ellahie 

Thangavolu Pillai v. Doraisami Pillai 

Jibananda Chakrabarti y. Kalidas Mallik 

Muktakeshi Dasi v. Sriuath Das 

Baizuath Lala v. Ramadoss 

♦ 

Gopala Aiyar v Rama Veukatasubba Iyer 

Prom Narain v. Ram .Lai 

Yelloro Taluq Board v. Gopalasami Naidu 

Saminathau Ohctty v. Palaniappa Chetty ... ' 


Saheb Din v. Jang Bahadur Singh 
Gandla Pedda Naganna v. Sivauappa 
Mabadei Kuar v. Saut Bakhsli Singh 


s. c. 12 A. L, J. 881; 15 Cr. L. J. 700. 

s. c. 3 8 C. AV. N. 1088; 15 Cr. L. J. 700, 
s. c. 7 L. B. R. 116; 15 Cr. L. J. 701. 
s. c. 18 C. AV. N. 1272; 15 Cr. L. J. 703, 

s. C. 17 I^r. L. T. 83; 15 Cr. L. J. 704, 

s. c. J8 C. A\^ N. 1276: 15 Cr. L. J. 704 

s. c. 12 A. L. J. 937; 15 Cr. L, J. 705. 

s. 0 . 18 C. W. N. 1277; 15 Cr. L. J. 707. 
s. c. 1 L. AV. 939; 15 Cr. L. J. 708. 
s. c. 18 C. AV. N. 1279; 15 Cr. L. J. 709. 
s. c. 15 Cr. L. J. 710. 
s. c. 15 Cr. L. J. 7J 2. 
s. c. 41 C. 601; 15 Cr. L. J. 713. 
s. c. 12 A. L. J. 1022; 15 Cr. L. J. 719. 
s. c. 18 C. AV. N. 1150; 15 Cr. L. J. 720. 
s. c. 1 O. L. J. 541; 15 Cr. L. J. 721. 
s. c. 18 C. AV. N. 1241; 15 Cr. L. J. 722. 
s. c. 1 L. AV. 911; 15 Cr. L. J. 723. 
s. c. 12 A. L. J, 1024; 15 Cr. L. J. 724. 
s. c. 18 C. W. N. J245; 15 Cr. L. J. 725. 
s. c. 18 C. AA^ N. 1211; 15 Cr. L. J. 726. 
s. c. 15 Cr. L. J. 727. 
s. c. IS C. AV. N. 12,2; 15 Cr. L. J. 728. 
s. c. 1 O. L. J, o41. 
s. c. 27 M. L. J. J32. 
s. c. 27 M. L, J. 285. 
s. c. 37 M. 385. 


! s. c. 20 C. L. J. 11; 19 C. AV. N. 270. 
! s. c. 16 M. L. T. 365. 

i 

t 

} s. c. 1 L. AV. 941. 

^Madras High Court, 
s. c. 37 M. 390. 
s. c. 20 C. L. J. 1. 


s. c. 27 M. L. J. 241. 
s. c. 41 C. 632. 
s. c. 1 O. L. J. 549. 
s. c. 12 A. L. J. 3137; 37 


A. 9 


s. c. 16 M. L. T. 259; (1914) AI. AA^ N. 834. 
s. c. 27 M. L. J. 4S5. 
s. c. 41 C. 825 

s. c. 27 AI. L. J. 272; 16 AX. L. T. 303. 

s. c. 20 C. L. J. 97; IS C. AV’. N. 1296; 42 C. 164 

s. c. i9 C. L. J. 614. 

s. c. 16 Al. L. T. 509; 27 AX. L. J. GiO; 1 L. AV 
952. 

s. c. 1 L. AV. 077. 
s. c. J (>. L. J. 561. 
s c. 17 AX. L. T. 84 Fi B. 
s. c. 18 C. W. N. 617; 17 New Law Reports 5G: 
S3 L J. P. C. 131; (1914) A. C. 618; 41 I. A. 
142, P, C. 
s. c. 1 O. L. J. 557. 
s. c. 16 M. L. T. 310; 27 M. L. J, 520. 
s. c. 1 O. L. J. 570. 
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■S.Wi 


2U) 

21-2 

244 

24t) 

201 

202 

5o;i 

204 

20 .> 

260 

207 

270 

271 

272 
273 

273 

274 

275 

279 

2Hl 

282 

282 

284 

284 

287 

295 

290 

3(X) 

302 

305 

300 

307 

307 

309 

309 

311 

313 

318 

319 

323 

324 

328 

329 


Vini Vannn Valia llnjali Av.Tgal v. <)H1- 1(1 M. L. T. 503; (1914) M. W 

Kt iiillid Karuvaiita \ alappil A> istmnnu.i . • • 

I N. •Wy. 

Ma Tha V. 9. L. M. M. Ch.-try Firm ' • | .> 

. . .1 .. II. : i.:;...,!. ... S. C. 1 (). li j. 0|4; 17 (>. C. 343. 


Ma Tha v, 9. L. M. M. Ch.-tty Firm 
Lala Sinpli v. lla/.ari Sinph 
Vctikatamfiia Manikkaiii Xayani ^ aru 

Vivu'^ariM C:la’«aii v. Ai>)'*a.'Ami UOayap. 

• * • 


s. e. 10 M. h T. 399. ^ ^ 

s. c. 1 h. \y. 983; (1914) M. W. N. 889; 2ft M. L. 

J. 542. 

‘^Lowi-r Burma Chief Court. 


ICiiik i.f Kauy.'ni. Ltd., v. S<mia>uu(laram Cla-tty .. | ‘^Lower Uurma umet 
Sivapajui Ammal v. Loni.s (iiiana Pmkasa Mndaliar ! s. c. 10 M. L. 1. o04 
Ln.Mtiiram ladlnhliai .lo.slii v. Blialashankar . 

Vmiiram Mehta ■■■ s. c. lOBom U jl Ol-; 3.) B. -0. 

Bliapwati Prasad Sinpli v. Siiraj Bali ••• r. 1 O. L. .). 5(9.^ 

Mk- Hyiii Ba v. Mp. Pe U Kin • M.ower Burma , 

Harcliand Pauaji v. (Oilahcliaml Kanji ... s. v. 10 Bom. L. U. 0-0; 3J B. 34. 

Ariun Rairliii Narole v. Krishnaji Venimadhav 
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A bah do n rhe'nt— Contract to sell land—Time 
not of essence of contract I 2 I 

Abatement of appeal. See Appeal. 

partial, effect of 486 

P CCOmpIlCC— Withdrawal of prosecution, effect 
of—Prior statements of accomplice, whether slmuld 
be produced 141 

Accord and satisfaction by substituted 

agreement—Pro-notes in lieu of ‘ receipt -Pro- 
notes altered—Suit on pro-note dismissed^ Fresh 
suit for amount in receipt, whether maintainabl© 


CCOUntS, rendition of, suit for Paftne^hip 
business—Proper Court 225 

Accretion to rent-free tenm’e- Title of holder 
of parent tenure— Duty to pay rent—Claim for 
mesne profits—Tenant holding land hoiia fide 
iindev de facto proprietor —De facto proprietor not 
real owner, effect of &// 

AdkhOWl^dgrmeht. Sec limitation Act 
(XV OF 187;), s, 19. 

-Mortgage — Malabar Law 

— Anandi'avaii, whether can acknowledge mort¬ 
gage by karnava7i —Right to acknowledge mort¬ 
gage right—Limitation Act (XIV of 1859), s. I 
(15)—Limitation Act (IX of 1871), Sch. II, Art. 

1^ 127 

Acquiescence— Notice of ejectment, delay, in 
issue of, effect of—Landlord’s conduct 719 


ACTS—GENERAL. 

Ati 1858—XL See Minors Act. 

—^ 1859—XIII. See Workmen’s Breach of Con¬ 
tract Act. 

— 18-9—XIV. See Limitation Act. 

—^ 1860—XLV. See Penal Code. 

— 18^—XX. See Religious Endowments Act. 

— 1865—X. See Succession Act. 

1869—IV. See Divorce Act. 

—1870—VII; See Court Fees Act. 

- 1870^XXI. See Hindu Widl^Aut. 

— i87l^IX. See Limitation Act. 

187T—XXIIT. See Pensions Act. 

— 1872—I. See Evidence Act. 

— 1872—IX. See Contract Act. 

1^4—ir. See Administrator-General’s Act. 

1875—llX. See Majority Act. 

— 1877—I. See Specific Relief Act. 

-- 1877'—IH. Se^ Registration Act. 

—^ 1877—XV. - SeefLijfiTATToN’AcTl 

4878^X1.. I See Asity-A ct.' ’? 


ACTS—GENERAL—concld. 

Act 1879—XVIII. See Legal Practitioners Act. 
— 1881 —V. See Probate and Administration 

Act. 

- 1882—11. See Trusts Act. 

— 1882—IV. See Transfer of Property Act. 
1882—^V. See Easements Act. 

- 1882—VI. See Companies Act. 

— 1882—XIV. See Civin Procedure Code. 

-- 1886—II. See Income Tax Act. 

- 1887—IX. See Provincial Small Cause 

Courts Act. 

1890—VIII. See Guardians and Wards Act. 
- 1894- -I. See Land AcquisiTioN Act 

— 1897—VIII. See Reformatory Schools Act. 

— 1897—X. See General Clauses Act. 

— 1898—V. See Criminal Procedure Code. 

—- 1898—VI. See Post Office Act. 

- 1903—XV. See Extradition Act. 

1907— III. See Provincial Insolvency Act. 

— 1908—V. See Civil Procedure Code. 

— 1908—IX. S^^e Limitation Act. , 

1908— XVI. See Registration Act. 

- 1909—III. See Presidency Towns Insolvency 

Act. 

- 1910—IX. See Electricity Act. 

- 1912—II. See Co-operative Societies Act. 

- , 913 —VI. See Mussulman Wakf Validating 

Act. 

- 19 3 —VII See Companies Act. 

— 1914—111. See Copyright Act. 

ACTS—(LOCAL)—BENGAL. 

Act 1858—XXXL See Bengal Alluvial Land 

^ Settlement Act. 

- 1859—X. See Bengal Rent Act. 

_ 1865—VIII. See Bengal Sales of Under- 

Tenures Act. 

_ 1866—IV. See Calcutta Police Act. 

_ 1870—VI. See Bengal Village Chowkidabi 

Act. 

- 1880—IX. See Bengal Cess Act. 

- 1884—III. See Bengal Municipal Act. 

1885—VIII. See Bengal Tenancy Act. 

1887—XII. See Bengal, N.-W. P. and Assam 

Civil Courts Act. 

/ 

ACTS—(LOCAL)-BOMBAY. 

Act 1869 —XIV. See Bombay Civil Courts Act. 

__ 1879_V. See Bombay Land Revenue Code. 

_ 1879_XVII. See Dbkkhan Agriculturists 

• • Relief Act. 

'- 1888—VI. See Gujahat TalukP|ARS Act. 
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AC'T.^ -(LOC A r. I—BCUM A 

ACtJ^7<>-If. lUfOH I.‘M> ANJ- 

Hi VFM F Af r. 


acts—CENTHAI^ J'HnViNT KS. 

Act 1883~IX. SV'’ CfXTHM PROVINrFS 

Act. 

1880— . 6’'V lIvnFKABAD Assigned 

CocKTs Law. 

_1898 —XI. Srr C'KNTHAr. I’KOVINCFS 

Act. 


Tknanct 

OlSTfiKT 

Tenancy 


acts—{LOCAI>)—MADRAS. 

Act 1858—1. So - Madkas fk)MrL-Ls<»nA Lahoii: 

Act. 

- ]8fj0—XXVIII. Sec Madras HorNDARY Marks 

Act. 

--- 1864—11. See Madras Kevem k Recovery Act. 

- 1865—VII. .See MADRA*i Irrigation Cess Act. 

— 1882— V. See .Madras Forest .Act. 

-1884-IV. See Madras District Mvnici- 

pAMTiKs Act. 

— 1890—XI. See Mai»ras Motor Vehicles Act. 

— — 1904—III. 6Ve Madras City .Municipal Act. 
- 1905—HI. .See Madras Land Kncroacikment 

Act. 

— lfK)8—I. Sec Madras Kstatks Land Ac t, 

ACTS—(LOCALj-PUXJAH. 

Act 1887—XVT. Sre Punjab Tenancy .Vct. 

- 1887— XVir. See I'uNJAB Land Revenue Act. 

1905—11. .See Punjab Pre-emption Act. 


.VCTS—(lAlCAD—U. P. 


Act 1876 
- 188 r) 

- 1899 

- 1900- 

1901 
1001 


-XVIH. iSr'e OuDii Law> Act. 

-X.XII Nee OUDII HkNT .Vl T. 

-Ill. See U. P. Court oe Wards Act. 
'I. See U. P. .Municti'alities Act. 

U. See Agra Tenancy Act. 

III. 6'ee U. P. Land Revenue Act 


ACTS—REGULATIOXS. 

Act 1793—I. See Bengal Regulalton. 

- 1793—VIII. See Bengal Regulation. 

- 1819— VII. See Bengal Patni Talukdars 

Regulation. 

- 1819— VIII. See . Putni Regulation. 

- 1825—XI. See Regulation. 

- 18.55— XI. See Re(;ulation. 

- 1859— X. See KEiiULATION. 


STATUTES. 

2-1 A- 25 Vie. C, 104. See Charter Act; High ("ornrs 

.Act. 

Adjournmentof case, see nim 

DURE COM^ O. XYir. ^ ^ 

—of sale* sa‘ c'lVn. pr6' 

cepvitE CcjDL. rt. xxr, r c<\.' 


Administration bond—Surety’s liability, 

Miir to enforce—Limitation—Limitation Act (IX 

of 1908J, Sch 1. Art. 68 505 

Administrator pendente lite —Com. 

srceeilij pledged to Bank foe 
h,tni,hnir of dceca.<(d—Endcnce Act {I of 

I872j. i:.']]o" Ket<>ppr} Sad to ereover e.vr.css com- 
/H M'hcthce to (tp*'n t^etll^d acrounf Ijoche^— 

Aeijitie,<c€nce onee chaiffcd. on u/iolcj 

irhcthee aUoirrd On part pejpeettj ^old. 

flovri-nmcnt Focuritics, wlictbcr endorsed iu blank 
or endorsed to a Bank for a debt, pass a legal and not 
a more ofjuitable interest and tin' Bank is a holder 
for valuo to the oxtont of the sum for which it has a 
lien. 

Tltoreloro, th(‘ sale-proceeds of such securities as 
are appliiMl to tlie diseliarge ol tlie debt arc not the 
asscMs of a de<‘ease(l that c(nno into tlio hands of the 
administrator peu>leufc llt>\ notwithstanding the fact 
tliat tlio sales are etfocted through the agent nomi- 
nated bv the administrator, and the administrator 
jy'Hileiitr ate is iu»t entitled to commission on such 
amount. 

The mere fact that the accounts of the adminis* 
trator pentlcntc fife were passed and the plaintiff with 
full knowledge of tlieir contents r.dsed no objection 
and the Solicitor also expressed a favourable opinion, 
do(‘.s imt operate as an estoppel . 

\ suit to recover from the administrator the com* 
mission retaiiu’d in excess, of wlial lie was entitled to 
is not a case of opening a settled aecotiut so much as 
enforcing a claim against a li<iueiury agent. 

A defence of laclu's cannot ]irovail whore a statu* 
tory period of limitation is prescribed. 

Aefjuit'seenee cannot be imputed where there 
is no evidenei* to show that the plaintiff actually 
knew the facts as represented in tlie accounts to bo 
incorrect or that lie did not rely on that reprosonta* 
turn. 

If (•omlni^sion be once taken on the whole plH). 
perty, fluMulniinistrator pr)id< nte IItc cuiiiiot agitiu 
charire eoininissioH on ibe >ale.proceeds of a part of 
the properly. C Osmond Bei by e. Kmitisji Chanp* 

RA, 18 C. w' X. 631; 4i C. 771 284 

Administrator-General’S Act (11 f 
1874), SS. I7to20 —Piohate ami Administra¬ 
tion Art (Pof I 81), 90—Saceesswn Act (X 

1865;, I 0-lllndu Wills Art (XXI of ISIO), 5,2 

— Bind a dijing /ndvODt —Letters of Administration to 
rsliite of tleeeti.<eil inken out hij Aitministrator-Gcncral 

— S'lii of <leeense<l minor on that date—Sale of one item 
of property tuj son on ultaining m(jji’i)riD/ Subsequent 
sale t,ij Adtninic^lr(iti>r.(iener<il of same ih'm 0 / pro* 
perty, eatidity of. 

If nn Adininisiraror-fieneral takes out Letters of 
Administration to ibe estaie, nioveublo or immovc* 
abb', of n Hindu living inte>iato, the whole estate 
ot the deeensed vests in the .Vdininistrator.General 
and he can dispose of it witiiout the aanotion of 
the Court in such manner ns may appear to hint 
proper. 

An administration rj.nnot be treated a«» closed 
until every act neeessarv for its completion hos bcou 
done. 

Where, therefore, the Adminietrator-CJeneml iu 

order to pnlizo tho ddmmission duo to him Sold ftn 
of ininibyc'alili' prcipdny jjiri bi ihb 
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Administratoi'-Generai’s Act— concid. Adverse possession— comd. 


estttte of the deceased wliile tliat same item had 
been previously sold by the son of the deceased on 
attaining majority: 

Hehly that the sale by the latter was a nullity, as 
that property still vested in the Administrator. 
General, and not in the son, if. Alwar Chettv v. 
Chidambara Mudali, 16 M. L. T. 23 ; 1914) M, W. 

N. 642; 27 M. L J. 400 792 

Admission of receipt of consideration in 
mortgage-deed, whether admissible in evidence 

68 

Adoption. See Custom. 

-— See Hindu Law. 


--- 9 Illatom form of Cii.<foni—Presence 

of son of adoptive father^ ivhcther invalidates 
Illatom adoptioii—Hindn Law — Presumptioii. 

Under Hindu Law an adoption is invalid where 
the adoptive father has a son, but the illatom 
adoption is opposed to Hindu Law and is based on 
custom and, therefore, no presumption of Hindu 
Law can apply to such an adoption. 

The existence of a son is no bar to an illatom 
adoption. M. Nalia'ry Krishnamma r. Ka.mapalh 
Ramalikoam 54 

Advancement) principle of, whether applic¬ 
able in India 102 

Adverse possession hy one co-owner 
against another — Presumption—Acts of hostile 
character—Exclusive possession. 

To establish as amongst co-owners of joint pro¬ 
perty that there has been adverse possession of one 
against the others by reason of a particular act to 
which a hostile character is attributed, it must be 
conclusively shown that such act is wholly inconsis¬ 
tent with, and is not by any possibility attributable 
to, his character as joint owner. 

A case of adverse possession by a co-owner 
cannot be established by mere paper assertions not 
brought home to the knowledge of the other co- 
owners, when there has been no actual exclusion of 
the latter from use and enjoyment for the period of 
limitation. 

The entry and possession of land under the 
common title of one co-owner will not be presumed 
to be adverse to the others, but will ordinarily be 
held to be for the benefit of all. C. Surja Bibi u. 
Taeap Mondal. 788 

- Co-owner—Possession by om 

co-owner — Presumption -^Burden of proof — Limita¬ 
tion, 

There is a presumption that the possession of one 
co-owner is the possession of tho other, and the 
burden lies on the co-owner setting up title by 
adverse possession to prove that he or his predecessor 
had set up an adverse title to the other co-owner’s 
share, to the knowledge of the latter, more than 
twelve years before t te institution of the suit. 
Ahmad Baza Khan v. Bam Lad, 13 A. L. L 204 


' ” Dharm3ala~ Mahant leaving 
no legal representative pounder's right to oust tres- 

to fOUn^r. 


In the absence of t» duly appoinred Mahant of a 
dharjnsala, its founder is entitled to oust ii rres- 
pnsser. 

The mere long possession by n Mahout of a dharm- 
sala does ne\-er become adverse to its founder, unless 
the former does .some overt act repudiating the latter’s 
title for over 12 years. P. Them Singh r. Moxand 
Singh, 151 P. AV. 11. 1914; 281 P. L. R. 1014 345 

-- » when encumbrance 436 

Ex-proprietarv tenancy 

21 

of interest in land—Pos- 


sessornot deriving any benefit - Possession, whether 
adverse 


—;■- -against members of joint 

family, commencement of—Hindu Law—Sale bv 
managing member—Deed unregistered 383 

' '' 'Joint holding—Possession by one co- 

sharer, when ad r/.sv /. other co-sharers—Revenue 
Records—Statutory presumption—Burden of proof 

There is a statutory presumption in favour of the 
correctness of the Revenue Records and the onus lies 
on the party who disputes the correctness to prove 
that they are incorrect. . 

In a joint holding, the possession of one co-sharer 
is the possession of all the co-sharers and in the 
absence of a clear and unequivocal overt act, the pos- 
session of a joint owmer cannot be regarded as ad¬ 
verse to his co-owner. 

Where tho Revenue Records of two successive 
Settlements and the entries in the jamabandis were 
in favour of the defendants and the predecessors, 
in-interest of the plaintiffs had agreed to the property 
in dispute being mutated in tlie defendants’ names; 

Held, that the title in the px’operty had passed 
to the defendants and though the plaintiffs were 
in possession, their possession being permissive and 
Jin their capacity as co-sharers, could not I'ipen into 
' ownership. P. Thibaj v . Kasim 4& I 

- - of limited right — Prescription-^ 

Limited right of management, whether can be prescribed, 
for—Document containing asserfioii of rights, admissi- 
hilify of—Evidence Act {I of 1872), ss. 13, 35— Suit to 
recover possession as hukdar —Limitation Act (IX of 
1908), s. 10. 

A limited right of management of an endowment 
can be prescribed for as well as any other limited 
right. 

A document containing an assertion of certain 
rights, though not a public document within tho 
meaning of section 35 of the Evidence Act, is ad¬ 
missible in evidence under section 13. 

A suit to recover possession of certain villages as 
huJidar and for an injunction restraining defendants 

from interfering with the plaintiff in the discharge 
of his duties is barred by limitation when it appears 
that the right of management has been in the ad¬ 
verse possession of the defendant for nearly 60 years 
before suit. Section 10 of the Limitation Act has no 
application to such a suit. M. Ambalavana Pandra- 
bannadhi Avergal V . Minakshy Sundabbswara 
pmsxANAM^ (ioie>V'. w. V;7^ ^u.uifi mrt 
ITM. L. T. 271, ' 841 
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Adverse possession-comU 

_ of co.heir-How 

ra-soto hi3 co-hc,r3-Po3303>.o„ when relenolle to 

lonlo! nth-. vh.H.o. rn ,, he l,enl,;l o.-< oj 

„„ ... n..i .olM> 

,,„SSCSM„H or O ,U-.>0,. OOO bo t.000,1 tO O 

la«-ful title, iiossession will be refene,! to suob 
title and ivoiild not bo treated as the pitssession ot 

Where a widow alienated hy a deed of 
propertv she had Rot by inheritan.-o shortly botoro 
her^death in IWld to-U, one of lour inosnmptiv.. 
reversi,.ners who were entitled to .snocoed t,. he 
said propertv after her death, and he alienat,,.! the 
sLe to the'ist -lofemlant in IHDS) and the suit was 
brought in 1909 bv an alienoi* from tlie othei 
reversioners, who sold tlmir shares to him, to recover 

possession of Hie said sliares; i .• 

Ilehl that the possession of M from tlie death ot the 

widow’to i899 was not advors to the otlier revin-- 

sionors and that, therefore, tae 1st defendant was imt 

entitled to tack on aU’s Possession to his own M. 

PoNNUswAMY Iyer v. Permaye, 

0^0 

___ Purchaser at Court sale 

delivered formal possession by proclamation of 
property under tenants—Burden of jiroof that pur¬ 
chaser wafc not in possession 5 j7 

___ Title, proof of-Burden of proof— 

Revenue Record.-i, eiifrij in — Bouud(frif dispiiff, pro- 

eeediriQ.i in — Title, tesf of. 

In a suit for possession it is for the party who 
comes into Court to oust the other party to estaldish 
ilie alleged superior title. 

rhe proceedings of a Rovcmio Court demarcating 
the boundary linc{? of villages are not the only test of 
title to anj* land included in a villngo. P. Avar 

Singh v. liiioLA, 240 P. L. H. 191-1 341 

Agfent. See Lambarpar. 

AfifOOf position of 625 

Affra Tenancy Act (II of 1901), ss. 

20, 31,1 G7—mcg(t I transfer of occupancy hold- 
iTiy — Ejectment—Jurisdiction of Civil or Revenue 
Court—Suit j''r declaration that mortgage of occu¬ 
pancy is null and void, whether cognizable by Civil 
Court, 

Wheve an occupancy tenant mortgages Ids hold¬ 
ing and the mortgagee after obtaining a decree on 
foot p£ the mortgage foreclosoa it, the zemindor can 
S 14 P % ejcptir^orit in a Uevenuo Court under sec¬ 
tion 31 of t^ie Agra 'IVnancy Act. But a suit for a 
declaration that sucU mortgage and doereo were 
null and void and not binding on the landlord, would 
lie in the CiWl Court. A. Laciimin Narain c 
Kalka Prasad, 13 A. L. ,T. 49 


contd. 


419 


s. 22- 


, ... ry 1 r' — “ Succe*'Ni'o» - Occi/p,7»cj/- 

holding—Death oj absolute owner of holding prior to 

passing of Tenancy An, but of his wid. w'after it - 
Right of collaterals to succeed 

Act (II of 1901) env.n- a widow K. K sacocclcl lo 

the occupancy-hold.pg left hy S, If died after . the 
pafisiTjg of iho Act; 


/) Tenancy Act 

that the plaintiffs, who were the nephews o 
S a^d were not i.^joint cultivation with him. couM 
;,a saccccd to the holding after the widow s doatlu 
A. IIimitSiNuii I'. Ilfi.-is StiNiiii a3 

_ .,S.3I 419 

___ Jurisdiction—Suit for de- 

^H,„nti,.u that i.- «« ucrapuac!/ femnt- 

t„,iiVtioa <'f Cirll or Hn-cone Court. 

\sait for a declaration that the plainhp aro 
oi-nipancv tenants of a certain land and that the 
dofcndaa't is not joint with them in such holding is 
engiii/nble hy n lievenne and not by n Civil Court. 

A. IliwAN SiNoii r. UANniiF.UA, 12 A. L. J. jq 

__ S. 95- Rotrer to fix rent. 

In proerrdings under section 95 of the Agra 
Totiiuu-v Vet the Court 1ms no power to fix the 

amount'of rent, it eiuMmlv nscertnin wlmt iufopt t)ie 
,,„t pavahlo is. A, 

Nissa Bllii, 1^ b. .1, 11.11; ‘U 12 2 

__ SS- 95, 167—SN^■^rm■ciccfmcnf 

^Revennr Court, whether coinprtent to go iglo vali- 
Jity or invalidity of Ues-judicatu. 

-rhe plaintiff sued in the first instnneo jn tl,0 
Bevenuc Court to eject tlie defendant al eging (Imtt^ 
eertain lease and kahnliat upon which the defenclant 

relied were given by Ids karinda without his autho- 
rilv. Upon the suit being dismissotl bo filed »wt 
in the Civil Court fm* a di'elnvation that tbo loiise 
and kabnllnt were not binding upon bun nml 
averred that the present suit pould not bnve boon 
brought in the Uevemie I'onvt and that, tfiovofoiv, 
the matter eonld noi be .<aid to bo res jadicoto: 

Held that the subsenuenl suit was not maintninOblP 
inasmuch as ll.e lievenne ('ourt was 
to g<i into tlie <piesti<m of validity or invalidity pf 
the lease, and. therefore, its decision 000171(0(1 (JS 
jc.N /mbrnbr. A. Uam SinoU r. (llRR^J SlNOR, I- A. 

L. .T. 1252; 37 A. U 

S. ^7— Lease — Eudarsemani ky 
K'n««ai/o—ir/iic;i it takes effect—S»hs»qu- 
cut registered lease—Priority 

\ document endorsed bv a Kaniingo or Uovonue 
Officer under sc'etion 97 of tbo Agi*ft Tenancy Act 
takes olYoct fnmi the date on wbiob it waa oxo- 

Therefore, a lease executed prior to, but ondm'^d 
after, the execution and registnition under tho R® 
gistrntion Act of another lease for the same hold¬ 
ing, has priority over tho latter. A Banw.ARI 
Km-ni Ham. vi A. I- J. 1205; 37 A. 59 4»0 

_ -S 1^4 (2)—Suit for 

Liability a/ lambai'dur to account — Burden (\f pi’oej. 

It istho duty of a /tiniiuiiddr to maintain acoouut^Qf 
collection and dislnirsemont. Tho faetthat 
Ritwari maintains aoeountsdoos not 
/nmbardur or froo him from bis duty of mauitainiftS 

bis accounts . 

In a suit for pmfits against a lnmh(irdai\ h 

liability to account bus been admitted by the 
ant or held ]>ro> eil aguinst him, it is tbo duty o l 
Court trying the suit lo call upon tho dofendaD 
file his accounts and to produce his books and pjfO\e 
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Agt*3> Tenancy Act^ 

The initial bvu’den on the plaintiff is to prove 
that the defendant lambardar is liable to acconnt. 

This shifts the burden on to the lambardar reprove 
tlie accounts. When tliis has been done, it is open j 
to the plaintiff to prove that there are unco ectert 
items wnioh would not have reinamed uncollected 
but for the uepjligence or misconduct of the detena- 
ant. A. Raghubar Charax r. Krishex Balder ^ ^ 

__ _S. 167 419.731 

A ^lUfli See Madras Estates Land Act. ^ 

r s* eemcHt Debt to he dii^charged in purficnlar 
manner, {whether waicer of) other remedies-Famdy 

partnership^-Nattukottai Chetties-Vsage-lamdij 
property as trading assets ^Signature—Lmutatton 

Act il-X of 1908), N. Id-Acknowledgment. . 

An agreement that the debt may be discharged 
in a certain manner does not show that the 
creditor has waived any other remedy winch he 

may have. .. 

Nattukottai Chetties are a trading community 

and they usually treat the family property as 
assets, making no distinction bet-een their family 
pronerty and their trade assets. 

Therefore, in the absence of any evidence to the 
contrary their family properties should be treated as 

trade assets* , 

Wher® it i® proved that the ^^attukottai Chetties 

in writing their private letters do not usually 

siffn their names, but only write words invoking 

the help of the family deity, a letter thus signed 

may be taken as signed by the writer for the 

purposes qf section 19 of the Limitation Act. 

A letter pigned by the managing member of a 

family acknowledging a debt is binding on .the 

family. Chidambara.\i Ohetti y. RamaswamiChettiar, 

27 M. h. '>-63. * 

A^rCcITl-nt to re-sell—Rent—Interest 

* / o3 

Aiien^^ipnt 

-- See Hindu Law. 

_— by father 276 days before birth of 

sqp—Jtight qf son against purchaser for value— 
;purden qf proof ^ • 

- ••-m-Ziegal necessity —Onus— Just debts, 
payment of, by mortgagee Mortgagee, right 0/, to 

In a suit by a reversioner for a decl iration that 
the mortgage-deeds executed by the plaintiff’s 
brother in favour of a certain person, being 
without consideration and legal necessity, shall 
not affect his reversionary rights, the onus of proving 
legal necessity for the alienations lies wpon 
mwtgagea and if the mortgagee fails to establish his 

positfon he is entitled to credit only in respect of 
such portion of the mortgage-money as was applied 
towards the liquidation of the mortgagors just 
debts” due to third parties. Pt Bhim Singu ^ 
Ram,42P.W. R. 915 530 

__ , private, of immoveable 

ordered to be attached, validity of 204 

___ -- -Surrender—Re-grant — Evidence— 

■ Presumption—Estoppel — Partial alienation - In- 

heri 4 l\oc-.Pqll bfood^an^lialf blood, pi^feren^ 

'beiWh, k' ^ 
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Alienation -concid. 

_ _by widow—Relinquishment by 

widow of her estate in favour of reversioner, 
validity of 

Alluvial Land— Resumption by Government— 
Settlement with one of original pi'oprietors—.New 
tenure—Pre-existing contract of lease—Suit for 
recovery of rent—x'Jecessary jiarties—Fair rate, 
determiuation of—Civil Procediu-e Code (Act V of 
lyOS), s. 103 ^ * 5 

Amcndm wnt—Decree in accord with judg¬ 
ment but not with intention of Court, wliether can 
be amcndetl — Inherent power - Jurisdiction- 
Amendment of decree, if allowed, after appeal 
against tliat decree pending 

___of piciint — Introducing cau.se of 

action barred bv limitation, whether permissible 

_ — —-1^/^ change of cause of 

action, whether fresh notice required 91 

_ _^Plaint framed on wrong 

view of law—Subsequent alteration of law—Ad¬ 
journment of case, application for, grant of 3<s3 

___ of leadings— Practice of Sul)- 

ordinate Court’s trying preliminary issues and n^ 
giving opportunity to amend condemned / 

AniCUt irrigation, cou^tructi m of, by Gov- 

ernment — Presumption — Implied engagement— 
Right of owners of land whose supply is out off 
to receive free supply—Cause of action Govern¬ 
ment, liability of b90 

Appeal. See Privy Council. 

_'_, abatement of—Death of one of respon¬ 
dents_Legal representatives of deceased respon¬ 

dent not brought upon record—Respondent, de¬ 
ceased, abatement only as against 


___Adjudication ns insolvent 2S2 

_Appellate Court, omission of, to fix time 

for filing objections to findings of lower Court- 
Irregularity, technical 736 

_Appellate Coar:, pjsvjr of, to set aside 

conviction for rioting and convict under section 323 

lo2 

___^ Appellate Court, whether entitled to 

alter conviction for principal offence into one of 
abetment—Abettor px*esent at commission of 
offence, whether can be convicted of principal 
offence. 

__ —Application for mesne profits 8 -iO 

_Damages, adequacy or excessiveness of, 

if to be gone into by Appellate Court ' 896 

--Decision on question of limitation, mis¬ 
joinder or jurisdiction, whether preliminary decree 


---, delay in filing —Court-fee insufficient — 

Discretion 33 

lying to District Judge ordered to be 
preferred to Subordinate Judge—Subordinate 
Judge, power of, to hear such appeals 783 

, execution order directing—Decree 866 

___Misjeinder of causes of action, plea of, 

whether allowed to lie raised ' - 781 
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Appeal—t^otmld. 

_Mortgage — Toreolosttre de/ree—Exceiv- 

?jon of time for pavment of money -Good cause — 
Civil Procedure Code (Act V of lOOS'), s$. 05 1). 
09. 0. XXXIV, r. 3, 0. XLIII. r, 1 (cO -I’relimi- 

norv order incorporat»Mi irj decree may lx?questif)n* 

ed in oppca! 701 

__ trom order under section 2. WurkuRMi^ 

lirciich of Contract Act, whetlicr lies l45 

_ —Plea of limitution. whether cnn be raised 

in second appeal 

IVe-emption —Appeal —Amount increased 

4 * 11*. • I--- --_^ 


_Xo time (ixod for payment of additional ainounf 

_Pavment within reasonable time, validity of (5b 

IVovinciul Small Cause Court—Compen¬ 


sation for attachment before iadgrnciit, order of 
Rejection of plaint by first Court—Order 


of Appellate Court setting aside order of rejection 
and remanding case for trial on merits, appeal 
from, whether competent bi9 

—-Revenue Court, review granted by order of, 

whether oppealablo 

by sevend persons — I)(‘nrh ot one ot them 


—Failure to bring on record Ids representatives 
within limitotion Partial abateineut, etfect of 

^86 

-Suit Transferred from Court of Small 


Causes to Munsif fur trial--Decision, appeal from, 
whetlicr competent OO 

Surety, liability of — Bond to restore 


w • 

property uttaehed before juclgmenl—Dismissal of 

suit 70 

Appeal (Criminah— Voih't, ifftfff »!. 

In an appeal from a conviction and sentence it i.s 
for the Appellate Court, as for the (ir.<t Court, to be 
.‘tatisHcd atlirmatively that tlie jirosecufion ease is 
substantially true and tliat the guilt of the appollant 
has been established beyond all n'asonablc doubt. 
C Kanciian Mai.lik c. Hmpkbor, 18 C W. N. 1215; 
15 Cr. h. J. 1580 I 34 

Appe3.1f second —of loii'ci’ 
ConrtH haKcd on no cvi'hncf—High Courts poirer of 
Interference — Plnint, signing and verification of — 
J^ractice—Parties not yetting smnnions sc/crd on 
ivifnesses — Coart, pon'cr of — Procedure. 

Whore tlio lower Appellate Court gives a decree 
not based on evidence, it is a substantial defect or 
error in the procedure of that Court whieli entitles 
the High Court to interfere in second appeal. 

Judges are bound to see that plaints are signed bv 
persons authorised to sign them and that verilications 
are not treated as mere forraalitie.s. 

When parties do not get suminonse.s served on 
Oieir witness(?s in time for tlieiri to appear on the 
day of hearing, the Judge sliouUl proceed to deal 
with the case od the materials at the time bef<jre 
him. U. P. B. R. .Ma tha v. F. L. M. M. Cuetty 

Firm 240 


-Finding of fact 

- -—— Genuineness of 

years old—Question of fact or law 

Appellate Court, power of 


document dU 

1 17 




Approver'-Forfolimr# ot p;&rdoA-^4pprovor to 
be committed for trial along with other accused 
if forfeiture proved—Plea of pardon may be 
decided by Magistrate—Plea may be re-opened in 
Sfs-sions Court —Purdeti t»t' proof—Forfeiture— 
Question of fact—Judge—Jury 657 

Arbi ration Arbitrator yoing beyond reference 

Doenwents acted upon n>>( di.<cU>scd —Aicurd. 

An award is bad if the arbitrators go beyond the 
r.c(»jx' of refenMU'c and decide disputes not sub¬ 
mitted to tliem. 

An arbitrator aci.‘i illegally if ho does not disclose 
to the parties the documents upon which ho acts. Ci 

J\GAT IUki-hki'in Bkhahv Poouah c. Moran Jc Co., 

73 

ArbitratOt"— Court-ajipointcd arbitrator, whe¬ 
ther sliotiUl pass separate award -Aggrieved party, 
remeily t>f-Agreement not to appeal, whether 


binding 

Arms Act (XI of 1878), SS. 4, 20— 

'‘Arni.<,'' definltii'ii of —llVupoa, dangerous and proh- 
ably to cause deal)i if a.-sed — I^oh'-ai.cc. 

The delinition of “arms" in the .frnifl Act is 
neither exliaustiNe nor ultogi’ther happy. 

The mere fact that a weajion is dangerous and, 
if used, may jirobably cause deatli, does not make 
it “arms” within the meaning of section + of the 
Arms Ai-t. 

A weapon consisting of a plain lathi^ a blade 
and two moveable screws and so contrived that 
by loosing the screws the blade may be detach¬ 
ed from tlu' shaft made up of the fathif is not 
“arms'’ ns detined in section 4 of the Arms Act, 
altliougli tlie wetipon may be described as a pole¬ 
axe. O 4 Ga.ma r. Kmpkruu. 1 O. h. J. 559; 15 (?». L 
J.085 133 

-—- SS»4, 14 , 19 6), 20 — Fire-armSy 

ndtethrr I net a ties parts if fi re-a rnis - ■ Possession ajf 
part (f fire.arms—Mannfaefnre of fire-anns Penal 
Code {Act XLV of ISODi; Ktp. ilO, 120B—PunisH- 
ment on conviction under section 129/1 — Abetment’-^ 
.Jomdev Of charges—Transaction — CriuMnal Prow- 
dure Code (Act P of lS<)Sl, .s, 230. 

Unless there is something repugnant in the subject 
or context, wherever the word ‘’arms" occurs in 
tlie Indian Anns .Act, it has got to be rend as in¬ 
cluding “parts of nniiH." By section 4 of the Act 
tlie word “arms" also includes “lire-arms." There¬ 
fore, the word “lire-urms'' ns used in section 14 
includes “parts of lire-arms." 

The word “lire-anns” only means “arms that are 
) means of gun-powder or other explosive.” 
Possession ol parts of lire-arms is {irohibitod by 
seeiion 14 read wiili section 4 .*f (ho Indian Arms Act. 

An otTence under .section 20 of (he Indian Arms 
Act is difterent tnun an olYi'iiet* meiitiouod in ROC- 
turn 19 (O) Till' only udilitional elenumi necessary 
to constitute an ollence under seetion 20 is that the 
possession sluuild bo in such manner os to iudicote 
an intention tlmf such act iiiav not be kuovn to ony 
public servant, 

arms under seetion (19) u of the 
Indian .Arms .Act must be u keeping for sale, not keep¬ 
ing only 

The term “transaeti.^n" in section 239 of the Crimi¬ 
nal 1 rocmhire Uodt* is lu't svnonvmous with the 
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Arms Act—eoncld. 

is ckar that so long as the eonspiracr cominuos, 
the transaction which began with the forming of the 
common intention continues. 

For an offence under section r20B, Indian 
Penal Code, punishment is provided by section >09 
of the Indian Penal Code if an offence has been 
committed; but if an offence has not been committed, 
punishment is limited to the extent provided hv 
section 116. Perhaps, strictly speaking, in the 
former case there should not be a conviction for 
conspiracy but for abetment of an offence, for 
conspiracy followed by an act done to carry out 
the purpose of the conspiracy amounts to abetment. 
C. Harsha Nath Chattkrjke v. E.mperor, 16 Cr. K 

J. 9; 21 C. L. J. iOl 313 

- -SS. 14, 19 (6), 20 313 

-S. 2U 1^3 


Assignment. Sec Hindu Law. 

■ - mortgage—Consideration 


35 


Assignor and aSSignee—Hirection in as¬ 
signment deed to pay debt, if can beTevoked before 
payment—Kovocation, power of, how affected by 
character of debt, secured or unsecured 

Attachment before judgment, effect of 93 

■ - before judgment—Re-attachment 

en) majori cautela^ if amounts to abandonment of 
prior attachment—Dismissal of execution petition, 
whether affects prior attachment before judgment 

dl 


—— - -of mortgagee’s rights Snbso- 

quent alienation by mortgagee of his mortgage 
rights —Money reserved with alienee to pay off* at¬ 
taching creditors—Attachment by another creditor 
of moneys in assignee’s hands Payment by alienee 
to prior attaching creditors—Subsequent attachment, 
effect of, on such payment 22 

•of property, objection to, by 


three claimants—Joint order setting aside attach¬ 
ment—Opinion adverse to one claimant, effect of 
—Claims to attachment, decision on, principle of 


•— Simple mortgage-debt—Mort 


gagee in possession—Mode of attachment 

Attestation. SecTEANSFESOFPEOPEBTY ACT, 
S. 68. 

Attesting witness, mark of-mortgage- 
deed, effect of ^4 

Auction-purchaser, title of—Date of sal^ 
title complete from 3o3 

Auctlon-^ale— Fraud - Application to sot 
aside sale—Plea of limitation, whether can bo 
raised in second appeal—One administrator repre- 
senting others —decree passed against such adminis¬ 
trator, validity of—Auction-sale in such decree - 
Sale not set aside within 30 days—Suit to declare 
auction-sale not binding, whether maintainable— 
Succession Act (X of 1865), ss. 268 to 2f3 3 j9 

Award. See Arbitbation. 

Bcnam I transaction—Source of purchase-money 
«^Principle df “advancement”—Father purchasing 

properly in son's namej whether gift—PresumpW^ 


Benamidar. Whethep ea* sue—^fortgage 

507 

Bengal Alluvial Land Settlement 
Act (XXXI of 1858), ss. I , 2 -AUu-rial 

iitiiid—Jlcsuiiiption hij GnvernmeTtt — Setthmenf- with 

oneof original proprieiorfi—Ncw iennre—Pre^exiMing 

eonimei of If.aao—Hnit for recoverg of rent—yrccssarg 

P’jiiie-^—Fair rate, determination of—Civil Proce- 

dure Code (Act T’ of 1908^, 103. 

.Mluvial lands formed by the recession of a river 

were resumed bv the Government and settled with 

♦ 

one of the original proprietors, who was a co-sharer to 
the extent of two-thirds and who had along with the 
other co-sharers executed a lease before resumption 
in favour of the defendant. He sued for the recovery 
of arrears of rent for the whole land without making 
the original co-sharers parties to the suit: 

Held, that the plaintiff was bound by the terms of 
the pre-existing contract to the extent of a two- 
thirds share, of which he was a proprietor, of the 
original estate, but that in respect of the remaining 
one-third he was in the position of a stranger and 
was entitled to realise rent at the rate assessed by 
the Settlement Authorities as payable by the under- 
tenure-holder of the original estate; 

that the co-sharers of the plaintiff’ were not neces¬ 
sary parties to the suit; and 

that since the rent payable by the undor-tenore- 
holder was not determined by the Settlement 
Authorities, the High Court had power to do so 
under section 103, Civil Procedure Code. C. Mukta- 
KBSHi Dasi t\ Srinath Das, 19 C. L. J. 614 215 

Bengal Cess Act (IX Of 1880, B. C), 

S. 95 — Rctiirnn, whether admisniblc in evidence in 
favour of the person fling them —IFords as to 
address, directory. 

Under section 95 of the Cess Act, 1880, the 
returns filed by or on behalf of any person in 
pursuance of the Cess Act are not- admissible in 
evidence in his favour. 

The words as to the return bearing the signature 
and address of the person or his authorized agent 
in section 95 of the Cess Act are only directory 
and the fact that a wrong address is given, does 
not make the retuim admissible in evidence in 
favour of the person by or on whose behalf it was 
filed. C. Rajani Bala Dasi v. Bhaja Habi Kolbt, 
18 C. W. N. 076 126 

Bengal Wlunlcipal Act (III of 1884), 

S3. 238, 240, 273, Sub-S (I )-~Building 

of new masonry wall, whether erection ■)/ house — Free- 
tion without sanction, whether offence — '*Building,'^ 
meaning of 

The building of a new and additional masonry wall 
which materially enlarges a courtyard constitutes 
the crectiug of a house within the meaning of sec¬ 
tions 238 and 240 of the Bengal Municipal Act, and 
its erection without the sancrion of the Municipal 
Commissioners is an offence under section 273, sub¬ 
section (1) of the Act, 

The word “building,” in the absence of any 
specific definition in the Act, should be construed in 
its ordinary sense and as including erections, strue- 
tures, OP buildings such as masonry walls. C. 

Mohabib Das t*. Gaya Municipality, 16 Or. L. J 69 

651 

---SS. 240^ 273 (I). 
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R>nral N.-W. P. and Assam Civil 

®r7mts Act (XII of 1887), ss 21 (4 , 

, .In.hjr, 

onirr. n(J<‘ h'-nr .«ii-h 

M.cti.m 2 ..f Hrlti.n 21 ot tl,.- licnc^.!, .V-W. 1 ■ 
;,„a -V.-sHU, Civil Courts .\c. iuv .lir.-ctv.l umlv, 

s„i.-scftinn (1) to i.v pvvtvmM 

S„l,or.li..ite .Indp., tl.o M.tentio,, tl„,t I . 
•Mipoals pri'fem'd i.ci-onlinL'Iy slimiM lx' liaicl 

nlul clixpn.^.-il of l,v tl.u Ciuborilimito Jmlgo'vithont 

i,„v oilier of u-ansfiT of .such appeal.s to lux Lmirt 
mi'ilcr scvtioii 22 of tlin .Vet. A. SiiKO c 

KamCi.cspl-h, ti .V. I-. .1. Ih 37 a. If, 783 

Bengal Fatni Taiukdars ReguU- 
ti.^n (VII or 18 9i *97 

Bengal Rtgulaiion (I of 1793), s », 

_ Brntfiil (I III fj • 

Ciiowkidari diakran lands—Inrhixion in /oininclaii 

_ Brnnnnent sanad — n lten pvrniissildr 

_ Bunlcn of pi-oof — 'Wsshjnrdf' mconimj o/, in 

Villoijc Ch'nvkidnii Act I oj 1^7 ). 

Z inindars liavc a prima facte title to the fall enjoy¬ 
ment of every {jarcel of land lyinj^ within the ainhit 

of their estates for which tinw pay revenue to 
Government, and it rests on the Government to prove 
that when the zetnindari was continued, hind 
therein was subject to reservatifni empowering the 
Gf)vernment to reeume and assess it. 

Under section H, clause 1, of Bengal Uegulation I 
of i793 and section dl of Regulation VIII of 1793, the 

power or option of resumption was reserved only in 

res]icct of lands which had been appropriatcfl by the 
ioaindnr with the ))ermission or und(>r the authority 
of Government for the purposi' of n*munerating the 
chowkidars for their services and which, although 

included in the am/oi/ami annexed to the inahjnzaii 

lands, Avere not taken into consiihu-ation for assess¬ 
ment of revenue 

The word ‘assigned’ in Bengal Act VI of lH7t) 
means assigned iiy the Government or approprialt'd 
iimler its authority or with its permission. 

The mere fact that some of the ajipointments of 
clunekidacs w’cre made ivith the a])])roval of Govern¬ 
ment Officers cannot alter the nature of the grants. 

The history of tlic chakran grants in Orissa traeeil 
p C. Secrktary of State r. Kirtihas Bhim’»ti 

HARICIIAN’DAN MAtlAPATRA. 19 C. W. N (io; 2 L. W. 11; 

17 M. h. T. 1; 21 C. L. J. 31; 17 Bom. U. U. 32 6/6 

-s. 4( 676 

Beneal Rent Act (X of 1859), s. 16 

908 

Bengal Sales of Under-tenures <\ct 
(Viil B. C. of I86b>, s 16 Intel iiirdiale 

landlordy ohiitjalions of— Aifi'cetnenf irith aimHier 
person to ijcl citl of nnder-tennrey n'lieflirr frninl — 
Under-tenure, annulm- nt of — Wilful default luj 
tenure-holder in payment of rent Decree under lient 
Lain- Sale — Pre-arranyed terms. 

An intermediate landlord is bound to protect his 
own tenant from all paramount claims and may he 
deemed to have committed an act of fraud against his 
under-lessee, when he enters into an agreoincnt with 
another person to get rid of the under-tenure bv 
means of a fraud and fictitious sale for arrears of nmU 
C. Uma Ghakan AlANn,.ri r. MinxArouE Zemindauv 
.Company, 20 G. L. J. 11; 19 G. W. N. 270 182 


Bengal Tenancy Act (VIII of 1885), 

S 25—Denial of landlord’s title, when operates 

as forfeiture ® 

_ _ss. 93, 94, 95, 99- 

Cnntinnn lannayvr, appointment of, for part of estate, 
nhrfhrr Jcial—Common mannyer, whether can he 
appointed 'nitlinnt com pi yimj with fonnalities of the 
jrf--Illcyal ofipointmeuf, effect of—Permanent Ica-c 
•/ranted hy rnmmo/t manayer without san tion of 
Jnd</e, whether calid. ^ 

'['ho Bengal Tenancy Act docs nut authorize the 
;ip])oiniment of a common manager of a part of an 

ostul0 

An i)rder of the District .Judge making the appoint- 
meiit. of a common manager is illegal if tho formali- 
ties provided by section 9’) of tlio Bengal Tenancy 
Act are nut cunijilu'd with and, theiefoie, a common 
manager so apixiinted does not acquire the statutory 
powers conferred on a common manager duly ap- 
pointi’d under the Act. 

■V iiermanent lease granted by a common manngor 
without the sanction of the District ludgo is iuvahd 
C. Kanai Lai, Giiosk e. Besik Bramanik ‘♦9J 

_ __ - SS 9t, 95, 99 498 

- — ss. 144 (I), 193— 

Money payalde iii respect of forest rights, suit for 
recorenj of—Jurisdiction of Civil Conrt—Provincial 
t^mall i'ausc Courts .Ic/ (IXoj 1SS(), 6c/i. //, A>t, 8. 
The provisions of tlie Bengal Tenancy Act appU- 
eab!(‘ to suits for the recovery of arrc'ars of i*cut 
apply, as far . s may he, to a suit for tho I'ocovory 
of III m'V pavable in respect of forest rights. 

What is payahle in respect of fon'st right is in 
the nature of rt*nt lor the jmrposos of detormiuing 
llie jurisdiction of the I'ourt, aiul. tlioivfoi'C, a suit 
for ree .verv' thereof is enti'rtainahle by an oi'dinary 
Civil Court and not by a Small Gaiise Court Ct 
BiNDi Ai.i Fakir c. Amv’u Sakkak, 2u C. L, J. 227; 19 

(•: W. N. 115 3B0 

__s. 159, 161 436 

_ - s. 167 436 

_ — — — s. 193 380 

--s. 195(C) 436 

Be-’g'*! V llige uhowkidarl Act (VI 
of 1870) 676 

Bombay ( Ivll ■ ourts Act (XlV of 

1839 ., s. I ^ -Suits under Divorce Act for dus- 

solniitin of marriage, ivhether District Judge Com|)e- 
tent to refer to Assi.stanf .holye foi derision—yufui'C 
of such suits— i^ivioTC ,1('/ /I'e/lSfiB, s. 10 

Section 1(1 of tlie Bombay Civil Courts Act does 
not autluni/.eu District .ludge lo ix'fer for trial to 
an Assistant .Imigi' suits under (lie Divorce Act 
for dissolution of marriage. Such suits cannot 
appro])riat('lv b(' deserilu'd us appHeations under a 
sp(*eia! Act. They are suits, but not suits tho 8ub- 
j('ot-matter of which is capable of valuation. B» 
Thomas G. G. Fkenc h e. Jri.iA French, i6 BoM. ^ 

u. 7oi S99 

Bombay Land Revenue Code (V of 
1870), ss. 79 a. 202 749 

Boundary IVIa**ks ' ct (XXVIU of 

lobO) See M vhuas Bovndary Marks Act. 

Breach of public peace. See Crimunaj, 

Fkocehukk Oode. s. 100. 
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Burden of proof- -Advei'se possession—Title, 

proof of 341 

►-- -Alienation bv father 276 

days befoi’e birth of son—Right of son against 
purchaser for value 61 

-— - Alienation by widow, suit 

by reversioner to set aside—Legal necessity—Old 
alienation 


- --Alienation—Legal necessity 

—Just debts, payment of, by mortgagee—Mort¬ 
gagee, right of, to recover 530 


■■ " — f allocution of, after evi¬ 

dence produced bijboth parties upon clear and specific 
issues—Evidence as a ivhule to he considered—turtles 
brought on record on their application, names of, 
striking off—Additional defendants, pleadings and 
evidence of, not to be expunged front record — Defend¬ 
ants, tivo sets of—Admission of plaintiff’s claim by 
one set of defendants—Denial of plaintiff s claim by 
other set of defendunfs — Relief, separate, not claimable 
against each set of defendants—Claim of plaintiff 
not to be decreed against defendants admitting it — 
Pleadings, object of — Couii, duty of, where pleadings 
vague and unsatisfactory—Attestation of Will — 
Succession Act (X of 1865J, s. 50 —Execution of Will 
— Executant’s signature on document, place for, no 
law as to—Signature for purpose of execution — 
Re-execution of Will — Will, execution of, includes 
signature of executant and attestation of witnesses — 
Adoption itself does not revoke x^revious Will — 
Document, construction oj —“Janashiu wa qaim- 
muqam,” interpretation of—Testamentary character 
of document Bequest of talukdari estate—Revocation 
of previoxis Will—Estate received under Will, divest- 
ing of—Burden of proof, nature of, in case where 
document set up as having effect of setting aside 
previous Will—Suspicion in mind of Court to be 
removed —Execution, both mechanical and intelligent 
or conscious to be proved — Pleadings, point not 
stated in, tried to be established—Rebutting evidence, 
objection as to, not entertainable — Cross-exetminafion, 
question put in — Admission—Statements of deceased 
testator or executant, when admissible in evidence — 
Deceased executant, conduct of, relevancy of — Evi¬ 
dence Act (I of i872j, ss. 11, 18, 19 and 21 —Oral 
evidence as to statements of deceased executant — 
Cancelled registered document, admissibility in evi¬ 
dence of—Admissions against one’s own interest, when 
lose their force as such—Unregistered document can 
he referred to for ascertainiing executant’s state of 
mind at or about time of its execution. 

Whore a suit lias gone to trial upon clear and 
specific issues, in respect of which evidence has 
been produced by both parties, a Court ought not 
to pay much heed to the arguments as to the 
allocation of the burden of proof, or the precise 
point at which such hurden of proof may be said 
to have shifted to one side or the other ii conse¬ 
quence of particular pleadings or admissions or parti¬ 
cular items of evidence, but should prefer as a rule 
simply to consider the evidence as a whole^ treating 
the pleadings of the parties as pieces of evidence 
relevant under the head of admissions, and endeavour¬ 
ing if possible to arrive at a clear finding upon tho 
questions of fact involved. 

On certain persons applying to be added as defend¬ 
ants in a case the Coiu*t of tii'st instance, in spite 
of the plaintiffs’ protest,' ordered them to be so 


tilaiutills did ndt rdbtwo it as a matter 


Burden ofiproof— contd. 

which might be called in question, if necessary, 
later on in appeal from any decree which might 
be passed in the case, but at once appealed from 
tliat order, which even the Appellate Court upheld. 
These additional defendants were thus brought on 
the record, entered tlieir idoadings, jmtting the 
plaintiffs to proof of their entire case, cross-examined 
the plaintiffs’ witnesses, and tendered evidence of 
their own The Court of first instance passed a 
decree in the case against the plaintiffs, and they 
again contended on appeal from that decree, on 
certain new allegation.s not brought home to the 
Appellate Court in the previous appeal from the 
said order, that the present additional defendants 
ought never to have been brought upon the record, 
and that not only their pleadings but also the evi¬ 
dence led by them ought to be ignored and ex¬ 
cluded from consideration: 

Held, that the additional defendants could not be 
struck off the record at that stage and that their plead¬ 
ings and the evidence led by tliem could not be 
expunged from the record or ignored in arriving at a 
decision on the facts. 

Where there are two sets of defendants and one of 
those sets admits and the other denies the plaint¬ 
iffs’ claim, and the case is such that no separate 
reliefs can be granted against each set, the plaintiffs 
cannot get a decree as against the defendants ad¬ 
mitting their claim if they fail to est>iblish their 
case, which they are bound to prove owing to the 
pleadings of the other defendants denying their 
claim. 

The sole object of every system of pleadings is 
that each side may be fully alive to the questions that 
arc about to be argued, in oi’der that they may have 
an opportunity of bringing forward such evidence as 
may be appropriate to the issues. 

Where the pleadings of a jiarty are vague and 
uusatisfactorv. a Court ought to endeavour to have 
them clearly specified as far as possible. 

A Will, after having been executed but without having 
been signed by any attesting witness was deposited in 
a sealed cover at the office of the Sub-Registrar. 
About ten years later the executant went to the Sub- 
Registrar’s office, took out the Will from the sealed 
cover and formally presented it for registration as 
a Will and admitted its execution in the j^i'^sence 
of attesting witnesses, and these witnesses as well 
as the executant himself signed the document in 
the proper places: 

Held (per Piggott, J. C.), that the above proceedings 
amounted to an attestation of the Will sufficient 
to satisfy the requirements of section 50 of the 
Indian Succession Act. 

Held, further (per Piggott, J.G.'), that the execution of 
the Will was not legally complete before the time when 
it became valid in law iu consequence of its attesta¬ 
tion by the Sub-Registrar and by the identifying 
witnesses. 

Held, also (per Piggott, J. C.,) that as there is no law 
as to the precis© place on a document where the 
executant must affix his signature in order that 
his act in so doing may amount to an execution, 
the Will in question coxild be said to have been exe¬ 
cuted and registered on one and the same day- 
Held, lastly (per Lindsay, A. J.C.), that as the execu- 
tiuu of a Will iuuludbd l^'th thu $>r^pmtupe ^ 
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Bui den of proof 




i.i. 


kn<iu Ia- rljr ir>rator ;iii'l t lie <i| 

tIic' '•11 \\ it fli<‘ Will m c|iji‘>f i<iti 

Tiof In' sail! to lia\'‘ Ik’I'Ii i viTiUrtl iiiitil it un'' jiffr>ttMl 

In' tin- martritiiil 

riic :i<l<>|iti<iM Ilf a Miu ili»c> nnt in Msi-ll 
f«i i-tnoki* nf iniliify a vahM W’itI l»y llio 

:i<l‘»|itiv«' fatlnT in faviir nf liis uifr, an\' m«irr timii 
flu- liirtli of a narural xni flm’s. 

.V (iiM-iiiiirnt |>iii'|)iii’ti-i] >o 4-()nsrirulr a tin* 

JimtisliIII I'Yi iitinH-iiiii‘i<iiii’' ( r(*|»r«'S(.‘iitativf nr/»«•»/// 
triirini) of till'r\<M-maiit and |H'ovi<l(Ml tluit '‘li(iinc.<hii 
hiiil iiii-ir ftnntiiii n m n i/(il nkihi ,i kii luijdni ilffii riilit‘ii.i 
(aftiT tho I'.vociitaiif"s diaitli tin* prison will always 
atfriid to or prrfonii all tin- diilic-s app(‘i'(ainin^ 
to folifkilnf), iiui\ lliut 111 ' sliould rrprrsrid llu'rxr- 
ciitant in flir pri'scncr of officials, nirinbrrs id’ tlir 
brotlirrliood, t.iniants of (lir rstati'an<l otiirrs, and 
'^in otlicial occasions such as l)iirbiir.< lirld liv the 
Liciitrnant*(rov('rnor and tlir like. It was contended 
that these words ami expressions considcixMl loo'cther 
niitrht rcasonahly lie inferprt'fed as la-inif of a 
testanienfftry character and as iniplyinir a liequest 
of the fdlnKtlari estate in that person's fa\onr 
Jiinl thus revokinjf a Will ))reviously iti existenee; 

Hehl, that, iinisinncli as a rcvociition in »irder 
fo be valifl and operative as a fresh lie(pi(‘st must 
be in clear and unainlii^uous ternis, and as words 
to the ertV-et fliat tin* jierson named in the doen- 
nient in (piestion was merely to he the Jmia^hln 
or lofitiii /rnriiK, the docunieiit conhl not, in the 
sdisenee of a eh'tir and |iositl\a* beipiest of the 
restate in his favour, la* intc*rpniled as a W’ill eon- 
ferritjo' the hiluko njioii him and to divest fin* h'^atee 
of sneJi estate in whosi* favour (he Will had previ- 
oilsh' he(*ti made. 

When* tlie platntilVs ]>nt forward a doeunicnt 
wliich tliey contended had tlio effect of scttin«Y asido 
the Will in favour of tlic defendant: 

Ilohl, that tlie burden of (»roof to bo laid upon 
fbe ])laintitfs shouhl be jnst tlie same as lej^allv lies 
upon the propounders of u Will, and more parti- 
cularly upon the propounders of a Will which has 
the effect of revokinp; a Will previously in existence, 

und that once any cirennistaneo are shown to exist 
whicli may reasonably excite proper and well.oronnd. 
ed Mispicioii in the mind of the Court, a pers,,,, 
claimin;: nmlcr such a doenment is liouml to .satisfy 
the Court, not only as to its mechaiieial exeeii- 
fion. lint also as to tin* fact that the exeenlant 

Mdlv iinder>lo(Ml (he natnn* and the ternis of tin* 
dcetl. 

A party .•mleavonrin- t,. establish a point m.i 

speeihcally staled in liis pleadine-s eniinol obieet t.» 

tin* op|.(,sit<‘ party’s ti-mhuino: robuttiiiL' evidence as 
re^rards that point. 

|..rty's i 

as IM a .•.•iiaia avanl 

l.ap).cnc.l. If .ai.nnt la- sai.l that tl.ai pariv ... 

hifiisell tcMlic asscrta.a that su,-l, an .m rnt a,-i i-illv 
Uuik pl{jcc*. * • 

In cases of dispniod Wills or oih-r di.-pn.,!i..,.- ..f 

properly, eviden.f a.^ i.. -iatein,*iils alleirml to have 
been made by the dm-eased te.^tator or execiifml 
Iron, winch inferences ran he -Iran n as , o , he ex !' 
eutionor ofl.erw.se of the .loeumentsin di.spute 
ns to the circmnstanees 'indor xvlncli such ew....,- 

■was obtainedj U adnii.‘.;iblc'. ^ eiirutu 


Burden of proof —contd. 

W liere ill a case of disjuited deed of adoption 
tin- di-femlaut alle<i’e<l that the deceased c.xecutant, 
had l»ee(tme, shortly after the e.xecution of the 
d(-i-(t, aware id' its existciiee, purport and effect, and 
aftiT iiaviii”- heeonie so aware liad taken steps to 
i-aiici*! if or nullify its effect, the conduct of the 
I'xecutant from tin* moiiu'iit that he beeanie ad- 
mittc*dly aware of tlie existence, purport and effect 
of (lu* deed is not nuTely a relevant fact, but a 
very inijif)rtaiif fact in the case; and the e\*idence 
off'eri'd by the (h'femlant as to statements made 
by tin* exeeiitaiit in the iiiti*rval of the e.xecution 
of tin* deed and bis <leath ex)>ressiii^the view taken 
liy him of the d<*(*d afti’r he.had known of its 
<’\isfenee. or tin* action whii'h he luul conceived 
himself to havi* laki-ii rejrardjno it, cannot be 
(■xeelnded as irrelevant. Imt is admissible under the 
h<'a<l of admissions under sections IS, 1.) and 21 
or seetiim 11 of the Kvidenee A<'t. 

It is a danoerons ihino'io admit oral evidence us 
to siatemmis allejred to haw Ix'cn made by a 
di'i’eased I’xeeufant as baN'in^r t lu* effect of practically 
caiicelliiio' a ri’^isfered document, unless there aw 
anomalous and suspicious circumstniices already in 
existence. 

Ill ordinaiw casi*s flu* admissions made by a party 

airiiin.‘>t his own interest miirbt well 1 h' regarded as 

decisive a,irain>l him. Hut in spi'cial eases where 

thore exist a variety of ciivnmslunces calculated 

* 

to iliseoiiiit the value of such admissions, those 
admissions may W(*ll lu* iyiiored fr«>m eonsidemtiou 
as being of no elTeel. 

An nnregis'iTed document, ulihougli inoperative 
as a deed of transfer of property or the like, can 1 k' 
looked at for a eollateml purpose, for instance) to 
ascertain the executant’s state of mind on or about 
the time that the doenment was e.xecutod. Oi MiR 
Sykd Has.\n V. Taiyara Ukgu.m, 1 0. L. J, 591 S47 


- Vhoukidan chaki'nn lands 

— Inclusion in zcinindnri —Permanent samd — 
Kesnuiption, when jierinissiblo G76 

-Custom 450 

-Custom — Adoption — Sis 

ter's son -Jhijini Juts of Nikodur Tahsil, JnUundur 

District—OnUvS OI 2 

--Forfeiture of patxlon 657 

-Gram—Pivsuinptiou 67 

--- "• Hindu Law—Joint family— 

Separation of one member—Jointness of romaiuiiuf 
tnembors—Pivsumption 600 

“ --Joint family—Co‘pareenor, 

ex<*bision of—I’uri’Iniser I’lxuu eo.parcener otit of 

liossi'ssion —Onus 904 

---.luri-'diction 357 

l.i'gitinuu'v — ?*'<m born 
seV(*ii nuuitbs alter innrriage 969 

~ - Cousidi'im ion, u'ceipt of— 

Adnii>>iini bet or** Sub. Uegist rar —Mortgtt^' with 

pos'osioM l.euse li\ i.ne el two inoi'lgair<>rs OUlv — 
M'-v|*_r;i<5e-de.-d euoui..nini; liability' of both 
in*‘rt'*acni' ioi N'.'veenu'nt wiibont eon. 

sideraium-i'ixil I’me,'dure Code (Ael V of 199SKU. 
XXXIV. r. 1. 913 

Onus 512 


to UN oid jale, i llVcl of 


Urdiiiarx te.'l 
« 

I'uvmeut id' ix'iu ijiUi Court 

691 
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Plea of miiiovity 407 

Possession bv one eo- 


owner—Presumption 

- —— - Possession bv one co-sharer, 

when lulvorse to other co-sharers—Povenue records 

—Statutory presumption 481 

_____ _Purchaser at Court sale— 


Possession 


Cause of action 


— eoiic 


Id. 


--, shifting of 

_Suit to set aside decree jms- 

sed against a person as minor on ground that he was 

not minor ® f ® 

r ■■ -- Suit for protits—Liability 

of lamhoi'dar to account 515 

_Temple, riglir of worship 

in—iSiHdro, right of, to enter / 

- --Two Chetties signing joint 

promissory notes 253 

Burmese Buddhists—o«e of the parents 

changing religion, ejfect of, on legitimacy of snhse^ 
quently horn child—Minors Act {XL o/1858), person 
' holding property, hy virtue of certificate under — 
Trustee — Limitation. 

If after marrying according to the Burmese 

Buddhist custom of marriage, the father becomes a 
Christian and the motlier remains a Buddhist, the 
marriage does not become thereby dissolved and the 
legitimacy of the child born after the father’s change 
of religion is not thereby affected 

A person who holds property by virtue of a 
certificate granted under Act Xlt of 1858 holds it as 
an express trustee for the children of the deceased, 
who are as such entitled to the property, and limi* 
tatioii does not run against them. Ut P« B. R. 

Maung Yin r. Ma Saw Myaing 700 

Calcutta Police Act(IV B. c.of 1866), 

Sr I 3B, cl. (c) —Police ronstahle in possession 
of money contrary to order, conviction of — Defence, 
consideration of—Plea of guilty — Admission — Govern¬ 
ment order, proof of — Practice. 

A copy of the Government order or an extract 
therefrom or a reference theieto should be placed 
on the record if a person is convicted of Iiaving con- 
travelled that order. 

A Police constable when being tried under section 
13B, clause ('cj, of Act TV of 1866 for being in pos¬ 
session of a sum of four annas while on duty con- 
trary to an order of the Commissioner of Police, 
pleaded guilty to ha^dng the money in possession 
but stated he was not on duty: 

Held, that the plea of guilty was to be looked upon 
merely as an admission of the fact that he had 
at the time in question the sum of annas four upon 
his person and that he could not be convicted unless 
his defence was considered and adjudicated upon. C- 
Gaya Roy v. Emperor, 18 C. W. N. 1272; 15 Cr. L J. 

703 * 5 I 

Cause of Action- SecCmL procedure Code, 
0. II, r. 2. 

—_Alienation by widow—Con¬ 
test by remote reversioner 7 37 

- - Anicut irrigation, construction 

of, by Government—Right of owners of land whose 
supply is cut off to receive free supply -'Govem- 

ment, liability of 590 


_— Arbitration, dispute between 

two partners of monev-lending hiui settled 
Award— “Ucceipt"--Accord and satisfacnon ny 
substituted aarreoment—Prn-uoies in lieu o 
“receipt"—Pro-uotes altered—Suit on ).ro-note 
dismissed— Prcsli suit for amount in iCLOipt, 

whether mainrninnblo—Cause's ol action, me 
of ^28 

-- _ _ ^ whether claims upon se^eial 

contracts included in one - Contract for supi>l> <> 
goods by monthly instalments, breach of—Intention 
of parties—Damages, whether separate 

maintainable ^ 

for declaratory suits — biiit 


based oil different titles, if separately 
able 


, meaning of 
, Misjoinder of causes of action 


-Appellate Court. liHu of, to reverse decree 
Cause of action not established against some 
defendants, whether bars fresh suit on true cause 

___, whether affected by 

Central Provinces Tenancy Act (IA 

of 1883), SS. 21,32 - Unregistered lease 

by thekadar, whether can confer pennanent title 
Sanction of zemindar, effect of—Improvement mai e 
hy tenant under bona fide belief of permanent title, 
compensation for, whether allowed—Equitable es¬ 
toppel — Landlord, whether bound hy equities hinding 
on his thekadar— Compensation, assessment q) 
Assessors, failure to appoint, effect of — Irregulanty. 
An unregistered lease by a thekadar of a 
cannot confer any permanent title, although e 
lessee may have been in possession for a 
nor can the assent or sanction of the zemtndar^ in 
verv guarded terms be construed as sanctioning 

the tenancy “forever.” . „ ^ u 

If a tenant under a bona fide belief that he has 

a perpetual lease makes a permanent improvement 

within the knowledge of his landlord, which is 

advantageous not only to his own holding bu can 

also enure to the benefit of the other holdings ot the 

zemmdrt;-,he is entitled to compensation on eject- 

ment. . 

A landlord who gets possession of a holding oy 

the surrender of the person who held it and who gave 

a permanent lease for valuable consideration, may 

be considered to be bound by the equities binding 

upon the person surrendering. 

A Munsif who is authorized under the Ceutral 
Provinces Tenancy Act to assess compensation 
for an improvement in a holding but is directed to 
associate with him assessors, commits an irregularity 
if he does not associate them, but the irregularity is 
such as can be waived. Ci Sardakar Podh r. 
BiSSESWAR Goantia 476 

-s. 32 476 

-SS. 47, 48, 60, 7 i, 

72 — Sub-lease for more than a year—Sub-tcnnnt 
ca not resist eviction after one year. 

A sub-tenant, under an occupancy-tenant, cannott 
after the expiry of a year from its commencemens, 
plead as a gi’ound for resisting a suit for eviction, a 
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Central Provinces Tenancy Act - 

siilj-lt'fisr hir :i jiiTiod rxcciMliiii' uric \c;ii\ 'Flic rciiu*- 
rites jirovnlcrl In >ci'(jii|i> 1^” ami J-S and 7l and 7- "I" 
tlc' ( ••iiri“;il I’fnvtnco F<'iianc\ Act afc lr»f lln' jirn- 
tcciiDii (it till- icnaiir'> licifs and (d )ii> latirl]()f(i>. 

N. N'imiu watii SiTMf\\f, 10 N. L. |{, l.'dt 708 

--SS. -^8, 60, 71,72 

708 

I 18 —Tciuiiit 


van uui' IkiAihmj }j In save 

bu t‘rcHfl4*r hy fvuanl^ effevt ojy nn )ns hiuytyayci ’— 
pa f tftaj Scflli^nirnl trhrfhv/' 

sary — h(fhlniy nofh( Ijc split Uj) Inttt sprrrnl Inf 
COHS/*)tf f/f If/Hfllot’d (tud Ins fp/io ttfs, 

A linldini^ cuti Ijc split up In- a Itindlord and 
Ills tonaiits witli iiiiitual ennsent and without t)i<’ 
order of a Settlement Officer. IF a jiartitHui inade 
hy two persons interesfr'd in two portionsof a ltoldin«f 
is accepted by rfie landlorri, each heertnn's separate 
holding. 

Section S.i ot flu* Cenfra! Provinces TenaiK-y Act 
contcuipljiies cJectnienf only From tht' holdinV in 
respect of whicli an arrettr is due. In oi her wr>rds, 
It is open to ti tenant to )aiy np tiic arrear on om’ 
hohlin‘< atid savi? it from forfeiture, thon;rh hr' he 
unal)!e to jiay wluir is ([u(> on .anotlier hohlinjf. 

A surrender by ti temtnt will not prejudice* the 
ri;,dit.s of his mort;,Mj^cc when the mortjrlirr,. is nor 
voidable at the in.statice of the landloril N, Tikv 
KA.Nr r. (th.vsira.m, 10 N. L. R. 120 8J0 

--... s. 115 810 

Procedure Code, s. 34 

— ( tvil Prnr>‘fh(,-e Code (Act V of HK)8;, {) // •> 

—Causes of uefion Aehitmtion, disf.utr hetwclu hn. 
P<n:tney,j .u.ue,neudiuu Jirm svHled l,j Ainird- 
Receipf A.reunl and satisfaction h,j suhstitntrd 
a.jreemeut -Pru-nofos in lieu rf-reecif.t"-Pso.notcs 
alteie<t hud ,,,1 tyronofe dismissed—Fresh suit fur 
amount u> re,Tt>t admthec uudnfainnlde-.('auses of 
action^ inciKsitfn o/. 

A dispute botwen tl„. i,v., p„,.t„o,.., of a inonov- 
ending firm was referred to arl.itrntors, win, afti.r 

receipt winch the appelliiiit signed, the arbitrators 
ntnessed and the respondent aceoptoil and ac !.! 
ipon. n aceordance witi, tl.e “receipt" ihe appol 
lant paid to the respondent Its. 224.r>'32 and handed to 
him two promissory iiotosforKs. 14,000 each in wliich 

notes by inserting therein !) per eent ns the It r 

-r; r\,r t"-- 

iillei-ation had Ikumi made in them 1 ."‘,1 " 

:'i:S"';S"Sr;',;;”" 

pro-notes: basts of tin* two 


Ceylon Civil Procedure Code—concui. 

t2) tliaf tlic form of tin* claim was faultv, inas- 
miicli as tin? sob* (*xistin<r linlnlity was under the 
airrecmciif .'^ef out in the receipts, while the arranpe. 
ment foi-the disi'liarLr<’ of the amount found duchy 
meausof tlie promissory noiesoidy exjiressed the mode 
of payment contemplated and arranged for at the 
rime, and that tlie r('S)K>n<lenr conid bring an action 
f«)r the unpaid balanee of the sum found duo. 

Section of the CeyUin Civil Proeodui-o Code 
xyhich corresponds to Order IF. rule 2, of the Indian 
Ci\ il Proceilure Code, IPOS, is directed to securing the 
exliaustioii of tlie relief in resjioct of a cause of 
action and not to the inclusion in one and the same 
netiou dilTi'i-i'ut causes of action, even though they 
arise from I he same transaction. The first part of 
the clau.se makes it incumbent on tlu* plaintiff to 
include the whole of Ins claim in his action. The 
second portion makes it incumbent on him to usk 
for the whole of his remedies. The final ])nrngmph is 
not intendeil to he an illustration of the foregoing 
provisions, lint a substantive ena<‘linent ninking an 
"bligarion and a collateral seeurify for its perform- 

anci- one cause of action for the ]>urpose.s of the 
section. 

'i’hereforc. a claim on the bills and a claim for the 
amount fouml due nmh'r tin* award and fi r which 
)>nyim*nt was provided by tin* agreenu*nt an* not the 
snnu* cause of action, but are inconsistent and 
mnnially exclusive causes of ai*tion, and tluis the sum 
sued for ts recoverabh* by the respondent but ho 
eannot bring a fresh action for the remainder. P. C« 
Sa.minatiian (’hktty r. PAi..VNn*i*A C’liKTTv IS (’ \y 
N <il7; S3 L ,3l:,7X,.w Uw li..,Us 

(1PM) A. ( . t)IS: fl I. A. 142 2 k8 

306 
81 

charge -Compeiisa- 


Chargre, amendment of 


, enforceability of 
of bribery —Pulse 


tion—Privohuis or yexatioas 1004 

~Z -biint trial of two persons for two distinofc 
offences—Misjoinder- Re-trial of aiipelbuit 636 

luorfgag,—Construction of deed 752 

ol fioting-Common object Mixinirlv 

r::;!;’‘>t;-Ac,.iittal -Coniiotum 3 
anofhei section, whctluw sustained- IWr course 
— Iroccdiirc * 6*4 

- Suit f„r maintenance filed Udwcoii date 


<*t sail inul oontinniUioii cif sale—Pmwrtv 
wl,..|l,<.i- i'liiiig,.,|-/,,., „,.._Tniiisf.n- 

I'.Tty Act (IV „f IKS”), s. .-c* 3 ^ 

I.' p,„pp,.tv_Sniictu>n of 

mini',I /"’■'V',''" "l'l»<«viil, wlintliorvnliil—Deed 

1 i nl 1 1'"'i''' *'wlicthor con. 

iiDI'liitcs iilis,.|ii(c ( inlowincm of cniin. pn.,x-rtv 


Hcld^ fl) that the *1 i • 

ihouj^li infonuallv conducted in r 

arb,>n,l i„„, thiit (he s„.enli<.<l "rccc , 

tlm hiidiiig of the arbitrators and tl.I ' i '':'l’''*-xM'd 

it wa., to be perforinocl ainUhl 

agreement" l,y whieli tl.e prior right'’ ,7 ,7' 

were f*xtjngui.shed; uml ^ ^ parties 


Charter Act (24 and 25 Vic. C. 104), 
P ^ ^ 203 

^Ve CUI.MIN VI, P.VOCKDURK Coi»R, S. 

^ Canal ( \dona— Conjhcatiot} of'sqiioivs 
;o uWficc.p-cuf clmk- //„/.,Mhfc house. 

Colony* f .V" 1 "* *be Lower Cbciiab 

lionsc in hi ***i /ginnti'o bns n hnbilalle 

‘■videuce thni ■^*^'*^* be accepted ns conclusivo 

losiilcnce ii '* **'ll'lling the condition of 

b viiAnm r. Kmi-kror. :t p. IPH Rev, 

756 
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Circumstantial evidence —Confession to 

Police Officer Statements made by accused in 
order to exculpate himself—Test of admissibility 
—Admission of deposition when witness not 
found, when allowed 161 

' --Murdei— Death sentence 

332 

-- ^ wliether alone sntticient 

to pass death sentence 3^4 

-Unsatisfactory evidence of 

identification of body—Conviction, whether sustain- 

able I GO I 

Civil Procedure Code (Act XIV of 
1882), s. 2t I and Civil Procedure 
coue mcc V of 1908;, O XX, r. 12— 

difference between—Future mesne projit.'i—Ron judi¬ 
cata - First suit for possession and future profits under 
old Code—Possession alone decreed after new Cade 
—(Second suit Jor mesne profits Jor same period, 
maintainability of - Kes judicata pleaded in first 
Court as regards part of claim—Plea taken as to 
u'hole claim in appeal—Decree disynissirig ichole suit 
in appeal, if legal. 

Under seciion 2 1 1 of the Code of Civil Procedure 
(Act XIV of 1882), the grant of future mesne profits 
was purely discretionary with the Courts and could not 
be claimed as of right and no cause of action would 
accrue in respect of them. But under Order XX, 
rule 12, of the new Code (Act V of 1908) the Court’s 
power to direct an inquiry into future mesne profits 
is put on a par with its power to pass a decree for 
possession or past mesne profits, and there is nothing 
in the latter to indicate that the one i-elief is more a 
matter of discretion and less of right than the other. 

, Where, therefore, a plaintiff in 907 sued for ijos- 
session of certain lands and for future mesne profits 
from date of plaint till delivery of possession and 
possession only was decreed and no mesne profits 
were awarded: 

Held, that a subsequent suit for mesne profits for 
the same period was barred by res judicata. 

Where in tlie above suit the defendant in his 
written statement pleaded that the matter was 
res judicata as regards the claim for mesne profits 
up to the date of the decree in the first suit, but 
in the memorandum of appeal to the lower Ap- 
pcllate Court pleaded that the whole claim was 
barred and the District Judge, accepting the plea, 
dismissed the whole suit : 

Held, that, subject to the limitations set foidh in 
Order XX, rule i2 ic),' the mesne porfits for the 
period subsequent to the date of decree in the first 
suit stood on the same footing as those accruino- 
during the pendency of the said suit and that the 
District Judge was quite justified in dismissing the 
whole suirt IW* Ramasami Iyer v. Sriraxgaraja 
Iyengar, 2 L. W. 8 622 

-S. 244 430 

--S. 278 943 

' . SS« 278« 28«s— Aftach- 

ment of property, objection to, by three claimants— 
Joint order setfiiu^ aside attachment — Opinioyi-adverse 
to one claimant, effect of—Claims to attachment, 
decision on, pi'inciple of. 

1 he attachment of a property was objected to by 
three different objectors on different grounds. The 
first objector claimed to be a bona fide purchaser 


Civil Procedure Code— (i 882 ) — concld. 

before attachment, the second claimed to be a mort¬ 
gagee, while the third claimed that the property had 
devolved upon him by survivorship under Hindu Law. 
The Court accepted tlie contention of the third ob¬ 
jector and held that the grounds relied upon by tlie 
first objector were not well-foniuled. But all tlie 
same it mised the attachment of the property by one 
joint order dealing with all objection petitions: 

Held, that as the order raised the attachment, it 
was not against the first objector and that it could 
not be interpreted as against him simply because the 
Court had expressed an opinion that his grounds were 
not well founded. 

Object of proceedings under section 2>i3 etc., ox- 
plained. IW. Ponaka Balarami Rf.ddi r. ’hazi 
I^Iahomed Abdul Aziz, 26 M. L. J. 499 532 

--s- 281 943 


--S* 316 — Auction^pnr- 

chaser, title of Date of sale, title complete from — 
Suit for maintenance filed between date of sale and 
conjinnatioii of sale — Property, uhether charged — 

Lhpendeus—Transfer of Projyerty Act (/U on*882), 
52. 

An auction-purchaser’s title even as regards 

strangers arises on, and in ca>»‘ the sale is confirmed 

becomes complete with effect from, the date of 
sale. 

^Hiere, therefore, a female institutes a suit for 
maintenance subsequent to the sale but prior to tiie 
date of the giunt of the certificate of sale, the sale is 
not vitiated by the doctrine of Us pendens, and the 
imrchaser takes the property free from any charw-e 
of maintenance. Wl, Lanka Gopalam c. Lanka 
RATNAM.MA, (1915) M. W. N. 15 353 


^ , , S« 52 f — Court appointed 

aibitrator, whether should pass separate award — 

Aggrieved party, remedy of—Ayreement not to appeal, 

whether binding. 

An agreement not to appeal is binding as between 
the parties, the considei-ation being their mutual 
consent to refer the matter in d!>pute to the Court 
as an arbitrator. 


Where the Court itself is appointed to act as aii 

arbitrator, no separate award need be passed invit- 

ing parties to put in objections before passing a 

decree. Such an award is itself a decree and objec- 

tions to the award can be raised only by way of 

appeal against the deci-ee to the Appellate Court 

and not by means of applications to the Court 
itself. 

The application to the Court to act as an arbitrator 
is not an application to make a reference. M. 
Ni.mmagadda Pbda Naganna, In re 355 


1908), SS- 7 (b), i 04 —“Injunction and 

interlocutory orders in s. 7, meanimj of-Piovhicial 
Small Cause Coiui;-Compensation for attachment 
before judgment, order of Appeal. 

The words “injunction and interlocutory orders” in 

section 7 of the Civil Procedure Code can only refer 

to the orders contemplated in Order XXXIX and 

those words read together can only mean applications 

tor an injunction and interlocutory orders on such 
applications, 


UI-'-' 


INDIAN 


Civil Procedure Code 

•v ymall Cause Court l.as power to award “'''P™- 
sation when it issiuw an iafen-a attaclnaent and di.- 
;,',i.sosit al-ter tlie ..tlan- side is lioard and J'" 

e.„„nnt 1.0 .inestinn.-d in app.a.L IVI. Kak- 

Muar VrNKMKswAMi 1. l.ANKr It. lii'ii 

_ss. 9, 20- J/( iri toti 

Cn,,,/..- Kn/(|/ h,,sl,;-.hii.- 

in l-rrnrh Irr.il,,,;, - I’n rl in^ I ,rnrh sal,/«',s. 

Tin- nationality of tin- |.arties lias notliii.L' to do 

witli rlip .* . 

BritiMi' Tn.iiini Courts luivi* junsdicfton_ to dc-tor- 

niiiiD fliO (inostiou Avlicthor a plaintiff ts the solo 

rru^teo of a toinpl<‘ sirnato in Croncli fcuTitorv, ovrit 

tlM>u-h tlu- parties to the suit may l.appen to I.e 

Froncii suhieers, wl.mi rh.* iami in resiieet ot wl.ml. 

rl,,. suit is lirmi^dit is uitlini liritisli Imha. 

^(jmhotham Vf.nkata Ari'xi.-v CiiAiii.r r. 

i>AKiRr, 1 L. W.724 3 67 

__s.“I0, iiKipiilictiln'lilij of, 

Section 10 .d the C<.de of Civil IVocLMlnre liHiS, 
doc^ not nppiv where the previously lustiiufe.l smt 
iQ nendin‘' in n (’ourt n<if eonipet<Mit to try ii. O. 
Ju'l^G.R^StNnMr.llntc 1.-.7 P. W. IMP! P dSd r 

I,. R. Hil t ^ 

__II 817 

- - S» I I - Miiffor su/ish/i.. 

tidily in issue in Inilh t‘iiil.> sii/iie- /Viii/di'^ ni‘t 
(iiloqudtclij ,^rll,^t'srn^^‘ll in former si/if, irlictlirr Imrrml 
Fro foi’iiia i/efeuduu/I’li foniier siiiV, irlu-tlo-r r.tii 
.•oir jor sniiie mfiflcr. 

Seelion 11 of the (‘ivil I*riK*eduri'Coile <lo«‘s not har 
SI suit onlv on the tin* matter in suit Imvinir 

heon .suhstantisilly in issue in a previous suit, if the 
plaintitTs in the second suit were minors at the time 
of the first and wen* not arh'ipiatidy represented or 
if the plaintiff was a pro ftontd defendant in tlie 
first suit and took no active ])art in that suit. B. 
SfNIlARA IlAHI- SUKTVK r. SAKHAHAM (1 OCA I.SU KT 

OAN-niM, IG Hom. h. K. GIG; GO Jh 29 444 


-- '■ -S. I I — Kos jmlieata— Test 

—Suit liij son to set uside .<dlt’.4leeil e.refui/ed hij 
fiither, <lisinis.<(it of—Ihuith f»//Vi//«ee- .S’ii/ise«/»ieii/ suit 
to set dsiile father's III leitdfion of fnmily pei»/*e/7i/ 
hiirri'd—Citnsr if acfioii- fjmifiifion Art {IX of 

190H), Sell. /, Art. 12G. 


In order to deteniiim' whether a still is Imrred 
hy res jnilieitfn, tlio fo.sr to h(‘ applied is wlu'thor 
the issue was one on wliieh the jiidvnmuit of the 
])rcvious suit was liasod. ipiiti' apart from tiie 
(pic.stion wlietlii'r the d(‘t'i.sion itself in tlie former 
suit would lie affeeled hy tlu‘ matter Indiijr r(‘.i>pened 
in the later suit or whc*t)i(>r tin* decision in the former 
suit eoiiid not lojfieally have Ijcen Imscil on even a 
ilifferoiit findinjf. 

Wliorc the plaintiff’s suit tu set aside a snio-deod 
* ^ ^ •r in the defendants’ favtnir in 

1H9G was disini,«sed, and on his father’s ileath in 

1910 the plaintiff aj^ain hrouKdil a suit in (K-tohor 

1911 to liave the deed set nsidi'and to r(>eov(>r p«)s. 
session of tlie plaint lands, alle«fiii<f that a new cause 
of action arose on his fjither's ileath: 


Ifehl ^ (1) that a findinj; on tlie question of 
session in tlie former suit was res Jnih'cafa in tliis 
the cause of action in both hein^' the same ; 


|ins* 

suit, 


CASKS. [1915 

Civil Procedure Code— (lOOs)— contd. 

( 2 ) that tlie suit, being one by a Hindu gpverned 
by the law of .U/tcA- 5 ^»nru to set aside his father’s 
jiiienatiou of famiiy property, was barred by Article 
12G of the Limitation Act. as having been brought 
iur»re than 12 years from tlie date wlien the alienee 
look possession'. IVI . R AM ASAWMV AiYAR r. VaNAMA- 

MAOAI AIVAR 873 

_——_S. I I— He.s judicata— 

I'.ieriinenl .-uit - Venial oj InnilloriVs sole title — 
I're.sh suit for tlerla rat ion iiijninsf nileyed landlord 
and lenanl. if harred~-Si>erlfic Relief Act {I of 
1^771. S. A2—lirnani Tenancy Act VIII oJ 1885,26 
— Ih-nid of I 'iiillocil's title, irhcn ojierates as for¬ 
feit lire 

Where in a suit brought hy an oceupancy iviijat 
to oji'et an iindei‘.ru/;/<d, it was !nd<l tliaf tlie former 
was nol tiu' soh' landlord, and then another suit 
was brought liy the* oeeupanev rui’j/at against the 
iiuder-»u///u/ and tli(‘ alh'ged co-sharer landlord 
for a ileehiiation of right to the full share of the 
hohling: 

//«/d. that as hetwet'ii the oeeupancy cniyat nnd 
the iitidei-.ivothe (piesiioii wlu'thor tlio former 
was tlie soh' liindlord of the holding was directly 
:ind Mihsiantially in issue in tlie previous 
ejeeinomt suit, ami iimler section 11 of the (Mvil Pro* 
eedun’ (‘ode. a ilei'ision on that issue must bo 
lu'hl lo be res iinlicata as between them, but 
that the seelion diil not stand in tlie way of a deelarft- 
tory ileeree against the alh'ged co-sharer Innd- 
loi'il. 

Where a li'iiaiit does not dein’ flu' wlude title of 
his landlord hut set.-* up the riglit of a third party as 
^•o.shMn•l^ there <'an he no forfeiture. C* NkAMAT- 
t 1 , 1 . All r. PaJII I.I.A 619 

---ss. I I, 24, cl. (4)— 

Res jndieata—Na/V Icansferred frian Court of Small 
Cansc.s to that of Mun.sff f,,r trial — A}*})i'al^ whether 
coin^iclcnf Ih'ci.siiin, nhctlu'r ran oju'cote as rOB 
jmlieata in suits not cotinlzaldc hij Smalt CfliKS^ 

('lai i ts. 

A small cause suit wliieh is transferi'cd to a 
Miinsif retains its eluiraeter as siudi and no 
lies against tlie di'eision of tlie Munsif in 
suit, nor van iiis decision openite as res Jmficota 
fi*r purposes of ot her suit.v not eogni/uble by Small 
Pause Coiiris. A. lU i.auk Lal i. Hazaki Lai., 12 
A. I,. .1. s.5a S6 

-- s. I I (Expl. IV) 

860 

--s. 11 (Expl. VI)- 

Res judii'ula. 

S'sued Ills brotlu'is. /’ and./, in 1S5G, for luB 
.\rd share in the aiueslral e.^tato. Tho suit was 
referred to urluiralion, and 8 necopted a certain 
area ot tlie slminllal in full smisfaetion of luB 
elnim .Mter his death, his .son nguin sued Fand 
./ lor tin' nllegia! sliare of 8, but the suit waS 
dismissed in .lunuarx l.S(>() on tin' gixniiul that in th© 
previous proeeedings N had given up all right to his 
shari'. Owing t«* some mistake ^Yhieh was repeated 
irom time to timi’ iillI90.s,s and his descendants were 
entered in tlie Revonuo Records as full pitipriotora 
ot the land in lh« ii possession and ns having R 
rigid to rlaiin a ^ltar^\ aeeordiiig to their holding, 
ill tlie village shtinnl.il On a suit by the descend* 
aids ot /-’to hale ihei'idri' reetitied: 


appeal 
such a 
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Civil Procedure Code— 


res 


Hehl, that the tlecisiou of 18(50 opei'ated as 
judicata and that consequently the plaiutift’s’ suit 
ought to be decreed. P, Ml’eiam.maj) r. Muzaffak, 
28 V W. R. 1915 


ss. 13, 44—1*’ 


orciyii 

judgment—Decree of Court oj Cochin State — Execu¬ 
tion in Britidi India—Exeentiny Courts poicer of, to 
impeach caliditij of decree — Jurisdiction—Suit in 
Cochin State—Temporanj injunction pendente lite 
—Appearance of defendant—Jurisdiction objected to 
—Written statement also fled — Submission^ ichether 
foluntary or under duress—Foreign Courts and 
Courts of Xatire States, judyments of—Suit in 
British India on such judyments, mainiainahility of. 
A British Indian Court, executing a decree passed 
by a Court in a Native State, in respect of which a 
notitication pursuant to section 4-1 of the Civil Ri*o- 
cedui’e Code has been issued, is competent to go 
behind the decree and inquire into the question 
whether the Court which passed the decree had 
jurisdiction to do so, as a British Court ought not to 
execute the decree if passed without jurisdiction. 

The question whether submission to jurisdiction 
is voluntary or under diu*ess is one of fact in each 
case. If the submission is for saving property, it is 
nob voluntary, even though a written statement is 
filed objecting to the jurisdiction and raising a 
defence on the merits. 

The scope and effect of sections 13 and 44 of the 
Civil Procedure Code (Act V of 1908) and their 
bearmg upon each other considered. 

Per Seshagiri Aiyar, J.— Quiere :—Whether suits 
upon judgments of Native States, in respect of wliich 
a notification pursuant to section 44 of the Civil Pro- 
cediu'e Code has been issued, can be instituted in 
British India P M. Veerakaghava Iver v. Muga 
Sait, 1 L. W. 887; 27 M. L. J. 535 

--s. 20 


-- — — -S* 20 (C) —Cause of ac¬ 
tion arising in part — Jurisdiction. 

The plaintiff contracted with the tlofcndanl Com¬ 
pany for carriage of grain and seed from Cawnpore 
to Jaggauath G-hat via Howrah. He paid for the 
conveyance of several consignments certain sums of 
money which, he subsequently discovered, were in 
excess of what he should have paid. He sued for 
the recovery of the excess sum at Cawnpox’c: 

Held, that the cause of action having arisen in part 
at Cawnpore, the Cawnpore Court had jurisdictiou 
to entertain the suit. At East Indian Railway 
Co. r. Binda, 13 A. L. J. 66 620 

. ———-I—-St 21 — Jurisdiction—Suit 

instituted in wrong Court—Conseqiient failure of 
justice —Alteratioiks in procedure—Retrospective 
effect. 

Where a suit was instituted iu the Court of the 
District Judge, Lyallpui', for recovery of the balance 
due to plaintiffs on account of certain transactions 
carried out by defendants as plaintiffs’ commission 
agents at Karachi, it being alleged that the agree-, 
menb by the defendants to act as plaintiffs’agents was 
entered into at Lyallpur: 

Held, tliat as the plaintiffs had failed to prove the 
alleged contract^ the Lyallpur Court had no 
jurisdictiou to, adjiidlcato upon the claim q£ the plaints 

itfsi' ■ 


56 

177 


Ci-il Procedure Code-(089i) — contd. 

(2* tliat alterations in procedure being always 
retrospective, section 21, Civil Procedure Code, 1908, 
applied even though tlie suit was instituted in 1906; 
and the objection as to the placx' of suing could not 
bo allowed, because there had been no consequent 
failure of justice. P« Ratti Ram v. Kundax Lal, 
87 P. R. 1914 

-S.24 (4) 

-s. 34 

-s. 44 

-s. 47, O. XXX, rr. 

5, 7, O. XXl, r. 50 (I), (25 — E.vccution — 

Order direvtiny e.recntion — Decree—Appeal '^Partner 

in a Jinn indiridnally .'/erred—Serriee without notice, 

effect of—Failure to appear—Riyht of decree-holder 

to proceed with execution. 

An order directing execution to issue against a 
judgment-debtor is a final order under section 47, and 
is essentially a decree as it determines a (piestioii 
relating to the riglits aud liabilities of the jiarties 
with reference to the relief granted by the decree 
and as such it is appealable. 

The concluding words of Order XXX, rule 5, of 
the Civil Procedure Code do not merely raise a 
rebuttable presumption, but lay down a definite rule 
of law that service on a person witliout the written 
notice contemplated by the rule is equiveleiit to a 
service as a partner. 

Sub-section 2 of rule 50 of Urtler XXI is only 
applicable in the absence of the conditions in sub¬ 
section 1. 

Rule 7 of Order XXX must be read as subject 
to rule 5 and contemplates only a case where service 
is on a Manage!', and not a case where the person 
served is deemed to be served as a partner. 

Where one of the partners of a firm refused tc 
accept a summons, and the peon hung up a copy 
of the summons on the outer door of tlie place of 
business of tlio firm, and the ])artner failed to appear 
in exceution proceedings. 

Held, that he was individually ser\ e(.l us a partner 
aud that since notwithstanding siicli service he failed 
to appear, it was open to the decree-holder to proceed 
with execution against him under Order XXI, rule 
50 (i) (cj'ol the Civil Procedure Code. C. Baishnab 
Chauan Shaha V. Bank of Bengal, 19 C. L. 
J. 581 


s. 48 


244 


S« 48 — Court passing 
decree, whether has jurisdiction to execute it after 

transfer of jurisdiction - Step-in-aid of cxecuticm _ 

Application returned for correction not re-presented 
—Correction not-essential to validity of application. 

A Court, which passes a decree for the sa4e of 
certain properties, cannot, after transfer of juiis- 
diction, entertain an application for sale of those 
properties. 

The validity of the original presentation of an 
application for execution of a decree is uot'a^octed 
by a subsequent order of i^tiun for coiTection of 
defects unless the defects to be corrected are such as 
to prejudice the judgment-debtor substantially. 

Therefore, an application for execution returned for 

of J^ot gasontittl.to validity 


INDIAN" CASES. 


[1915 


lO-M 

Civil Procedure Code-(.H>'^^> ‘'-i 

of fhf ;iit|ili<-:irioii. iilrlioiiirli not :ifli-r 

(•orro< ri')n. is ;i st.-p-in-snM r)f ••\ociirion Jiiid is valid 
for tin* j)iir|sjsr of swtioii (. i\ il I’roi'cdun’ 

IVIi V.vitivKr.r rii.i.Ai M.\i<i r>.v IMt.t.Ai 413 


s. 60 


684 


----SS. 63, 73, O. XXI, 

r. 52- Aflochnictif i>t in iT not hriif isf I'Irt - ■ 

It is illfj:al for a Court to attacli imojh'V lyino-in 
the hainls of a Court in anotln-r district. The |>ro)K‘r 
procedure for a deeree-liolder in sneli a cas(‘ is to 
have Ids decree transferred to the Court in that 
district for execnfiini 

iNfonev attached before* jinl”fnn“nl in a case is liable 
to rateable distribution in execution of decree-s ajfainsl 
the same ebd'endant. BUR, ]C\-M(.'JtANl>l{A r. IjA'I'ch- 

MAN IMm-ay. 7 Bi ll. L. T. 277 941 

--- 64- Atfiiriniiriif •>! 

innrftifnfVf'n —Snhsi’iiiirnt nlirniitiiiii lof iii'ut- 

i/(nfei'of hl.< iiiortiiiiijc riijlifs Moiinj jvse/avt/ inlh 
/lll 4 •n"f' to [Id 1 / off (iffiirliiiKj riViUloi'ti Attin'hiiii'nt 
hd 'inofhi’i' of moncij.< in <isi<ii/ni'r's liiinifu — 

Vinji/icnt liij nh'i’iirr fn prior iittiirliimi c»v't//bo'x - 
^id)!<rfptviit nttnrliint'nt, rljri-f of, on .■inch iniijnicnf - 
A-'i-'<iijnor aniJ fissiijncc — iJirccfion in ns.'<iifinnrnf ih'iil 
to pay debt, if can be recoked before paijnient lieco. 
nition. of, hoir nlYecfril by rhdraeft r of ilrtif, 

/iernreil or nn.-ieenred. 

A direction in an assij^ninent-deed tliatthe as.si«^ner 
sliould disclmrge certain debts due by the assijfiior 
toTliird jiarties, out of (lie moneys forminjf the con- 
sideralion for the assit'nment. may be revokeil by tlie 
as.si}fi“>r at any time before the debts are actually 
|»aid by tiie a.ssi‘<nee if the delits are unsecuretl, but 
it cannot be so revoked if tin* (Udits ai'e securml. 

Where, pendin*; attachment by two creditors «d' his 
ri^'hts under certain mortjrajres, tlie morl.oayfee 
assij^nc'd his ri^'hts tlu'rein t«) the 1st defendant and 
directed him to pay the coii.sid(*ration for the as.si;fn. 
meiit to the attachin>r creditors and the assij'uee 
afterwards paid tliem off, but not before tin* money in 
his hands had l)c*en attached at the instance of tin* 
))laintiff, another creditor of the assifjnor; 

Held, that the assij'iiee was en(itl<*d to jirotect 
himself by pnyiii'r off the prior attachin*; creditors, 
and that such payment did imt offend ajruinst the 
l)roviBions of section ()4 of the Civil Procedure Code 
and could not be impeache<l by tin* |)laintitf. IVl, 
(rOPALA AIVAK C. BaMA Vt:NKATASt l»HA IVUK, | I^. \Y 
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-s. 64, O. XXI, r. 57, 

O, XXXA/'lll, I*, I — .l/be7i before 
i>ol,jmen{~> l{erordr, dr^trneli.oi of lle-aHaebment 
ex.majori cautela, \f nmounti to abandonmod of 
prior offnehment Diiauifoial of ejeiyitioii petition, 
lehether affeclti prior attachment before jndi/menl. 

A re-attachment, in exocution, c.c majori cauteh 
of certain immoveable proportie*. which had alreadv 
been attached before judgment (tho rer-ords relatiiie 
thereto having been destroyed), does not raise nnr 
presumption that tbe original atlaelmient was aban- 
doned. 

Tn ease.s where atlaebinenl before jiidgment has 
buyn' oUamuU, no fresli attuohmuut by luuu-us of-uu 


Civil Procedure Code—(lOOS)—contd. 

eveention }>etitioii is necessary and all that is contemp¬ 
lated by section (id of the Civil Procedure Code is 
tin- existence of a pending attachment. Merc dis- 
missal of an ^■x^•enti<m petition has not the effect of 
eansing an attachment befoie jmlgmont to cease to 
exist. IVI, KosCKI St KAPAHA.IC l\ MaNDAPAKA 
N VI! ASIMtIAM, 1 L. W. i)B2 81 

- SS. 64, 73 — K.vecution 

proeeediiiy.<—Atfacbmeiil of properly by two decree- 
holders— Sale ordered under fir.<t attachinenf Private 
alirnntion of property after attacbmeat — Depo.iit of 
dee ret a I amonni of' l!r.<t decree-holder —vlsscts, rate- 
able di.-itribniion of—Second ileeree-liohler, riijlit of. 

Wbeix* a judgment-di'btor s [>r<*perty was attached in 
evi'cnfion of a certain di'cree and another decree- 
holder ap]dieil for nttaelinient of the same projierty 
in execution of bis decree apiinst tlu* same judgment- 
debtoi-, and tbe judgment-debtor jiaid into tlie Court 
tin* ileen'fal amount with costs of the first decree- 

lioldi*!’a day before tin* sale and meanwhile sold jt 

« 

j>rivali*ly to another person: 

Held, that. wlietbi*r fin* .sev'oml deeree-holiler’s 
attaebment was aetnally etfeeteil or not, be was on- 
tith'd under section 7d. Civil Procedure Code, to n 

ratealile ilistribution of tin* assv'ts reeeivi'd bv the 

« 

C'onrt jind the private transfer of the property was, 
under section (> V, Civil Prjieedure Code, void us against 
his (*laim to the extent of his share. L, B, Mo. 

llviN 11 a r. ,M(;. Pk U Kin 264 

-s. 73 81,264,941 

-s. 73 himitation Act 

(JX of luos;. s. M. Seb. I, Arts. [V>, ]'20~Suit to 
reeorer money fuiiil to ilifen<l-int n nder "('A, Code of 
f'li'd Croci'tl n I’t' -• Li in if at mil - Ib'rision when (»f/n’i’ 
$vinedii ii/w’/i, time taken In, irhefher e.rclHded to 
sure limit.ition, 

.V suit hy a plaintitf lo reeo\«'r from a defondant 

moiu'y paid to him under s(*etiim of the Cv)do of 

Civil Proev'dure is a suit (■> recover from tin* vlofend- 
ant money paid to him for plaintiff's use ami should, 
therj'fori*. be brought witiiiu llirei* yi*ars from tho 
date when the deiemlaut reeeivi'd tin* money, ami not 
within six years umh>r Article 1 20 of the Limitation 
Act. 

\Vlu*re a person tiles a revision petition to the High 
Court against an order of n Subonlinato Court when 
be Imd aimtlior i*i*medy open to him. he is not entitled 
to a deduction ot the time nt'cupied in prosecuting 
the r('visi<m petition under section 14 of the Liinita* 
lion Act, IVI. llAr/.NVTii l.vi.v r. Bamaooss, l L. W, 

O-Vi; 27 .M. L. . 1 . (ilO; k; m. i,. r. :.on 219 

S. 73 tb) — h'.recution 
loocccdimjs — Siilc.p.oeecd,-, distribution o/—J/oW- 

'jagre, whether cntifh'd to share without obtaining 
decree. 

A mortgagee who iloes not obtain a decree ou his 
Qiortoago or charge 1ms no right to obtain, by an 
order tn exocution or b-* iniscellancous application, 
payment of any part of the tale-pi'ocoods of tho 
piopert\ over whieh lie claims his mortgage or 
charge, and a suit lies amiinsi him to refund the 
niuonni if puul to him. L. Mau.no. T.\ Tk tv 
Mau.M/Nvi.v 273 
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-s- 80 —Bum bu (J La n d 

Revenue Code I' oj 187^), 70*4, 202 —trujand 

'Valul'darti Act {Bom. Acf I / oj 1888), .''S. 29 B, 38 (2) 
^cu) —Notice of eviction .-ierved by Talukdaci Settle¬ 
ment C)^cei' under Bombay Land Revenue Code — 
Suit for injunction to restrain Settlement O^^icet from 
carryiny out eviction •■•Notice of suit under >ectlon 80, 
('ivil Procedure Code, whether necessary. 

If, under the provisions of the Bombay Land 
Revenue Code, a Talukdari Settlement Officer serves 
a notice of eviction on a person whom lie eonsitlers 
to be wronjcfully in possession of any land, that 
person cannot, without givin*; a noticti under 
section 80 of the Civil Procedure Code, sue for a 
pcrniainent injunction to restrain the Settlement 
Officer from evicting him from the land. B. Bha- 
VANISHANKAK I’. TALUKUARI SETTLKMEXT OFFICER, 10 

Bom. L. R. 760 749 

-- 92, applicability of — 

Dispute between parties as io who is entitled to he 
mutwalli, S'uit relating to. 

Suitsrelatingto disputes between parties as to who 
is entitled to be mutwalli on the gi*ound of family 
relationship are not brought under section 92 of the 
Civil Procedure Code. A. Kiamat Ali r. Ali Raza, 

13 A. L. J. 26; 37 A. 86 778 

---Sa 92 Public charitiesj 

suit in respect of—Relief against strangers not con¬ 
templated — Trespasser, whether to he made defendant 
— Possession, recovery of, suit for. 

A relief against stinngers for recovery of posses* 
sion of property in tlieir hands cannot be granted 
under the provisions of section 92, Civil Pro. 
cedurc Code; and the names of such strangers* 
defendants ought to be struck off the record. 0« 
Angau Das v. (Iha-siti, 1 O. L. J. 548 108 

——-- ■ ' — ?a 92, suit under, whether 

can be compromised—Compromise before deciding 
whether endowment is public or not, if lawful. 

♦ A suit under section 92 of tlie Civil Procedure 
Code, 1908, cannot be compromised if it is proved 
that the endowment is a public one. The question 
whether an agreement entered into between the 
parties in such a suit is or is not a lawful agree¬ 
ment, depends on the question whether the endow* 
ment is or is not a public one and so long as it 
remains subject to conti’oversy whetlier it is a 
public endowment or not, it cannot be said to be 
proved to the satisfaction of the Coiu’t that the suit 
has been adjusted by a law'ful agx*eement. C« 
Abdul Karim v. Abdus Sobhan, 18 C. W. N. 1264 

360 

-— S-93 59 

* -—-S« 95 —Malicious prosecu¬ 

tion, switfor damages for, when mainfainable-^Inter- 
loGutory inju-nction, ichetker dissolved when perpetual 
vnjimction granted—Limitation Act (IX of 1908), 
Sch. I, ArL 42—“TTan# of reasonable and probable 
cause", allegation of —Jlfah'ce— Erroneous decision, 
procuring of — Damages, liabiiity for. 

The bringing of an ordinary action, however, 
maliciously and however great the want of reason- 
able and probable cause, will not support a sub* 
i;o(^ueut action for malicious prosecution, except 


where tlie proceedings involve * either scandal to re¬ 
putation or the possible loss of liberty to the person’’ 
or are si>ecially provided by Statute. 

Therefore, a suit for tlamages cannot be niaintaiiietl 
against a defeiulant fur obtaining maliciously and 
without reasonable or probable cause a perpetual 
injunetioii, whicli was dissolved on appeal. 

An interlocutory injunction granted in sucli a 
suit is ipso facto dissolved by a decret' of tlie Court 
granting a perpetual injunction. 

Tiierefore, if a suit for damage.s for “wrongfully ’ 
obtaining such an injimefion is maintainable, limita¬ 
tion under Article 42 of the Limitation Act would 
begin to run from the date when the interlocutory 


injunction ceases. 

Per Fletcher, J .—An allegation that the defendants 
wei*e actuated hv malice and that the suit for an 
injunction ultimately proved unsuccessful, when 
the decree of the High Court was set aside by 
His Majesty in Council, is not sufficient to show 
want of reasonable or probable cause. 

The want of probable cause is not to be inferred 


because of mere evidence of malice. 

Per Richardson, J .—It is doubtful whether a suit 
as contemplated in section 9o of the Civil Procedure 
Code to recover compensation in respect of a tem¬ 
porary injunction applied for on insufficient 
grounds or without reasonable and probable cause, 
is maiutainable in tlie absence of an undertaking to 
pay compensation. 

A party i.s not liable in damages for procui'ing 
an erroneous decision. C. Mohini Mohan Misser 
V. Surexdra Narain Singh, 18 C. W. N. 1 89; 21 C. 

L. J. 68 296 


--S* S6 —Suit based on con¬ 
tract decreed by Civil Court having jurisdiction veer 
place of Jormafion of contract—Place oj contract 
transferred after decree to another Civil Court—Bliat 
Court authorised to hear appeal from decree — Juris- 
tliction. 

In a suit based on a eontracl, one day after a 
decree was passed by the Civil Court within whose 
jurisdiction the jilaee of formation of the contract 
was situated, that place was added to the jurisdic¬ 
tion of another Civil Court: 

Held, that an appeal against the decree would lie 
to the Appellate Court authorised to hear appeals 
from tho latter Civil Court, and not to the Appellate 
Court authorised to hear appeals from the former 
Civil Court which had passed the decree. IVI# Sub- 
BAYYA r. Rachayya, 37 M. 477 519 

- — 7~—s. 97 — Decision on 

questicn of limitation, misjoinder or jurisdiction, 
whether preliminary decree — Appeal. 

A decision as to misjoinder, limitation or juris¬ 
diction does not amount to a preliminary decree 
within tlie nicauing of section 97 of the Civil 
Proceduio Code, 1908. 

Therefore, a decision in favour of. a plaintiff upon 
a preliminary defence that the matters in dispute 
were caste questions outside the jurisdiction of 
Civil Courts, does not amount to a preliminary decree 
from which the unsuccessful party must at Once 
appeal by reason of section 97 of the Code. 

Chanmalswami Rudra.?wami r. Gangadhara^pa 
Baslingappa, 16 Bom. L. R. 954 885 
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---s. 99 70* 

S. 99 / lU'i'tlfllit f t! Ij 


nir.its "I >i>l in <0 

aihlilii.nnl . riilrnr,- ■ I'l iilriii r A' f (/ "J 1*‘7- 

riic im|'ro]p(‘r "f iiililitiniml idctic*' Itv 

iiii Ap|)'’ll:it'‘ C"nrf i'* nti ^’•fniitiil f*»r si’ifinjf tlu' 

drcn-r oft lint Coiirl, r hr s.*c«)im 1 Apprlhilr (’.mrt 

is siilistiril fhat tlir ilrci>ioii ini rlir iiiri*its i> wroiijr 
ami that tlir iiupn))).T mhiiission mijrlit liavr rrsnltr.l 
in siicli a wi'itny «lrcisi»>n. IVIt I’kiiIieiuidti v 

K A M KSW A K.\ M \l.\ r. BkzUAIiA (_ II K I. A I’ATM I. llBin M. 

w. X. sf:4 -O 

-----—s. 99, O. n, r. 2- 

\lifijij/ /nh r nf nj 

r4 rf*f'.<r f/rrrrr i'au>‘4' t»f tfrtlofi nnt i shth- 
tlr/rnthfn'hf/lnu* h^!i\<Jrrsh smi 

tfii trnr r(tf/s<4‘ oj ni ttnu. 

An Apprllati' (’oiirl lias im powi-r l'» rrvrrsr tlii- 
(IccisicTi ofthr first (’oiirt on r lir ^n*«iinHl of misjoiiidrr. 

if a suit is (lisniissml a«'ainst sonic of the (Icfcndants 
ns the caasr of action tni which the sail was In-oujrlii 
is no! cstahlishcd so far as those dcfciidanis arc 
conc(>nicd, the plaintilf is not precluded from 
finiifrinjr a new suit on tin* true caiiM' of action 
whitdt lie lias against them. M, V\srnnvA H.vvt 

Va!{M\ *•. Atiii Kottii, Kaziicva.v Ka\\a.si i{ 51 


s. 103 
s. 104 
S. 105 (I 1 


215 


701 


-s. I 10, O. XLV, r- 

2—Lc^fci’ l<> njif)i‘fil to Kimj In Cininril iJiWiVi- of 
iijj'li'nttnu'f —.S'th.'/ea/e// nf lnn\ 

Where the Chief Court affirms in part the decree 
of a District .linige, a petition for leave to appeal to 
the King in Council cannot he granted, tis in substance 
1 he decre<‘ of the Cliief Ihnirt is a AU*cree of 
Htfirmance within the meaning and for the purposes 
of section 110, Civil IVoeedurc Code. 

A Court has a discrotiomiry power timler seelioii 
;M of the Civil Ih-oeedure Code to allow int(>re>f 
litem mafoin at sneli rati* as it deems reasonable 
and if it allows J) per cent, per annum it is mu 
sueli an arbitt'ary and unwarrantable* exereisi* of 
diserel ion as to involve sucli a substsint ial (|m*s(ion of 
Inw as is eoiirenij)lated by si*etion 110 of the Code. 
P, hnAoAT SiNOM r. .J.u Ha.m, 10 1*. K. loifn (;i; 

IV I,. It. liii:, 402 

----— S. I 10 /’.‘iC;/ ( 'ininrif 

Afifiriil Irnni ilriitniih <•/ llit/l, ('i,n,l in Mnnnl it/ifun/. 
.iipllrnlnni fnr ~ I hn.^i..,, tlirrfHn 11, i "I rl n,j rhiini 
to jinijii'i f ij <•1' nil nr <■/ Us. 10,000. 

A suit relating to 2 hhjlias 12 hlsims of land Milueil 
at only Ks. J ,00O came up in M*cimd appeal to (he 
liigli Court and was dis|iose<l of. 'flie liistory o| the 
lami in ib.'^pute was the .-ame as that of another lUlO 
h’rjhas. of latid In the i-auie nwliui. 

i\y: lecr* freit tlci'i.. hisior*- -.ft)., 
property in dispute -a^ the rjm.o uo thm of tie r>'h >- 
land in the mn/m; valued at more than Its. HtyiOO 
<li(l not involve a ehiim in «|nestioh within ihr 
meaning of seetion 110, so as give tin* :ipplii-i,iit a 
right of np|s*al to His Majosiv in Council. A*. 
JiV'lSUAI-u.V'MSA iiim e. C'/i(/a6c Basolo 5 


C\y/i\ Procedure Code— (1908) — coutd. 

-__s. I 15,0. XIV, r. 2, 

O.XV,r.3(I) / s.-iiii s In nil rinif nii.vcd qncstlouR 
<<i l.ni- mnl fnvl ^l•■ril^cll infliintf rrldrnrc—Decision ^ 
I'hrfhrr Iniiil ^Ti lnl I'lrrminil }*riictire—('ustoni, 
ni/hliln III. h> !"■ 'Irfmiilnnl irlirn rni»ltnn cstoh. 
lishril - UrrlsIi'N — Liili-rli}rnti>ri, imlrr^^ irltrn run 
hr I rnrsnl. 

.Vs the trial of a easi* piecemeal might lend to 
pfotraeled litigation and serious inconvenience and 
involve the partic's in lu'avv costs if the case is 
taken rejieatedly on appeal to a sn|)erior tribunal, 
it is mucli to be ilesiretl that in a]i])ealable cases the 
(hmrts belipw shonhl, as far as may be pmctienble; 
pronoini<-(‘ tlii'ir ojiinion on all the im])ortant points 
and d**«*jile on all tin* issin’s joiiu'cl. 

.\ Court nets iptltc* illegally if it treats issues which 
realiv raise mixed ipiestions of law and fact ns 
involving only pure (jnestions of law, and decides 
them as siieli without taking any cvidenci*. 

A Court slionld not eonsiiler tin* tpieslion of validity 
of a eiislom till (he custom itself has bei'U established 
wit h |»reei.'‘ion. 

In e.xeeptional ea>es, tlie >|u'cial facts and circuin* 

stances of whii li so n*(|nire. tin* High Court will 

reverse in revision tlie inlerlocntorv orilers of Sub. 

« 

ordinate Courts:. C. Vatim>ka Natii r. Hari 
C iiAUN, 2D L. .1. 12(1 


SS. 1 15, 151 -Jrt 


n.s. 

• Iirlmn — llrilt'r nfihiiiirtl htj sniiiii'r.^liin ur /iMS/'epre- 
.■‘rntiillun I'/ jiirts Ai'i'nlntnunl of offer 

minor loiil iifiniiifil nuijorlhj - l*oirrr nl Court to 
rr.rnll luilrr- - Afii'nil —(inonlitins ami irurt/*' Art 
( \ III oj .'ID 17, KS— Revision — Pou'cr to 

inrrslliiiitr farts in rrvision — Distinction between 
ajijH'lloie ami rerisional juristliction—Inherent power 
of Court. 

A Dislriet Judge, nctitig under the i>i'OvisioiiS of 
tin* (luanlians and Wards Act, a]ipointed n guardian 
of the person ami properly of a girl said to boa 
minor. Sabsetjuently, it was brought to bis notice 
ihai the girl had attained majority long lx»fnrc he 
had matlo the order for the appointment of her 
guardian. Upon t liis he revoked his order and re¬ 
moved the guanlian. 'The Ollier of ia vocation was 
a.*‘Sailed in the High Court. 

Hrlil, (1) that as the order was not nmdo under 
any ol the elauses of seetion BD of the Ginmliuns and 
NNards Act, it eouhl not be i|uestioned by way of 
a)>peal under any ol the eliiuses id' si'etioii 47; 

121 iliai seelion -IS of tin* Act did not pivelnde the 
District Judge Iruiu ri'-eonsidering bis order and that 
be liad jurisdietion to entertiiin the application for 
rcNoeation o| Ins order in tin* exercise of his inlierent 
]io>\ er>. 

1 he prineipli'ol .'.n ii.m DM. Ci\il Ib'oeeduiA'Coile, 
is Jipplicable ipiile as inm b to I onris called upon to 
deal with matters under ilie Guardians and Wanls 
.Vet as i«»oidinar\ Ci\il Courts. 'Iherefore a Court 
whieli exelei^e«. po\\ii> under the Guardians and 
\ei iia . aiiipl.' ii.l,, 1 -j»i inrisdieliou to deal 
* i'b m:!tt' v-bronc) I ItD'i :. it, -if which rrern’ran’-o 
m.»y b" rc'iuire l in tb- •>!' pistic-"'. 

A I « nrt i> 11 mi'* ten to leenll an order obtairtd 
horn it li\ .snppie>>i.>ii n- misrepiA'sentation of facts. 

.V (oint Kii> jn iMiit i ii.n lo deteimino that it has 
no juri>dKtion lodial uiih ihe matler bixtughi bc* 
fure it. 
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If even after an order has been made the Court is 
apprised that it has been made to assume jurisdiction 
in a matter over which it has in reality no jurisdiction, 
till* Court has inliercnt power to investigate the 
matter and to recall the previous order if it tnms- 
))ires that it has been made without jurisdierioii. 

It is competent to the High Court to investigate 
facts in revision, if the Court is satisfied that such a 


step is needed in the ends of justice. 

A Court, in the exercise of its appellate jurisdiethm 
investigates the facts ami, if necessary, substitutes 
its own appreciation of the evidence for that of the 
yu’imary Court. But when the Court, as a Court of 
revision, looks into the evidence, it does so with a 
view to determine whether the fNiib(jrdinate Court 


has assumed a jurisdiction which it did not possess, 
or declined a jurisdiction which it did possess, or has 
in the exercise of its jurisdiction acted illegally or 
with material irregularity. 

In other words, a Court of revision cannot, in the 
name of revisional jurisdiction, exercise appellate 
powers. That is to say, it may look at the evidence 
to determine whether the Subordinate Court has 
acted illegally or irregularly in the exercise of its 
jurisdiction but it cannot examine the evidence with 
a view to determine whether the Subordinate Court 
has correctly appreciated its effect. Ct Kashmoni 
Dasi V. GtANADA SuNDARi Dasi, 20 C. L. J. 2 3; 19 C. 

W. N. 84 275 


_-S» 1 1 5— other reuiedien 

open—Revisioriy ij competent. 

There will be no revision where there is a remedy 
by suit. Wl. Subbiah Pillai r. Kailasam Pillai, 
1 L. W. 905 19 


-s. 115, sch. II, cl. 

15 —Perverse decision on facts - Erroneous admis» 
siun of evidence ~ Perrersity—High Courts Act (24 S' 
25 Vic c. 104), s. 15 —High Court in revision, 
interference by. 

A decision which is peiwerse in law or facts can be 
set aside in revision. 

A decision is perverse where it is a conscious devi¬ 
ation from some rule of law or procedimo. 

The test of perversity will be applicable also, when 
the error is of fact and the decision has been reached 
in defiance of facts which have been recognised by 
the lower Court as established or must be presumed 
to have been so, or when the decision is based on or 
involves material assumptions or inferences which 
there is nothing in fact or probability to support. 

The decision of an arbitrator, who in the admission 
of evidence commits errors which do not materially 
affect his decision, cannot be said to be “perverse” 
and should not be set aside under section 115 of the 
Code. M. Venkatachallam Pattar r. Parasu 
Pattar, 16 M. L. T. 156; (1914) M. IV. X. 614 106 

--- S. I I S- Revision — Re^ 

jection of amendment application—No irregularity — 
High Court, power of, to interfere — Jurisdiction. 

When a Subordinate Judge, holding that the 
expression “future interest” used in a decree means 
interest from the date of decision and not from the 
date of the institution of the suit, disallows an 
application for the amendment of the decree, he 
ommits no irregularity; and whether his decision is 


Civil Procedure Code 09 os) contd. 


right or wrong; che High Court has no jurisdiction to 
interfere in levisinii. A, kA::uw Lal r. AiUL 
Chaxo 808 

- - S. 115 - Hr. 

iiicdy by regular suit arallnhle — Hractire. 

Ordinaril}’ it is contrnrv ro rlu‘ pracricc of tlu^ 
High C’ourt to entertain an application in revision 
when a remedy by way of regular suit is op(>n ro 
the ap])licatit, but eaeli eas(' nmst be judged ujam 
its own peculiar circumstaneos. A. Ram XAKAl^^f^ 


1 


t 




- -S« 1 1 5 Rerisiiiu —117^//- 

dniival of suit irifh liherty to bring fresh suit, order of 
—High t'ourt, it'hether con interfere- Charter Act 
(24 cV’25 I7V-. r. 104), s. 15 — Material irregularity. 

To allow a suit to be withdrawn >vitli libertv to 
l)ring a fresh suit is not deciding a case and theix'fore 
a High Court is not empowered cither under section 
115, Cinl Procedure Code, or under the Charter Act 
to interfere with such an ovd^rof the lower Court. C. 
Bansi Singh r. Kishln Thakur, 41 C. 632 


203 


-ss. 141, 144 -Execu¬ 
tion proceedings — Decree-holder-a net ion-purchaser in 
possession—Auction sale set aside—Subsequent 

private sale by judgment-debtor—Application for 
mesne profits — Apqieal—Limitation Act {IX of 1908 ), 
Sch. I, A>i 109. , 

Section 14 1 of the Civil Procedure Code does not 
make section 144 applicable to execution proceed¬ 
ings. 

Where a decree-holder purchased tlie property 
put up for sale in execution and remained inpos.ses- 
sion thereof for several years, and after the sale had 
been set aside the applicant purchased the property 
from the judgment-debtor together with the right 
to sue the decree-holder for mesne profits and apj)lie<l 
for recovery of mesne profits: 

Held, (') that the application was not one authoriz¬ 
ed by the terms of section 144 of the Cinl Procedure 
Code, as no restitution was sought in respect of any 
decree which had been varied or reversed: 

(2) that inasmuch as the determination of a 
qiiestiou under section 144 is a decree, an appeal 
lies from an order purporting to be made under 
that section. 

A Court has no jiudsdiction to award mesne profits 
for a longer period than three years as provided in 
Ai’ticle 109 of the Limitation Act. C. Dino Nath 
Das V. Jogendra Nath 890 


-S. 145 — Surety, liability 

of—Bond to restore property attached before judgment 

—Dismissal of suit — Appeal. 

Section 145, Civil Procedure Code, deals with pro¬ 
cedure, not with the extent of the surety’s liabi¬ 
lity. 

A bond given for release of property attached 
before judgment becomes defunct on the suit 
being dismissed, and tlie liability under the bond comes 
to an end. An order terminating the attachment is 
not necessary. 

There is nothing in section 145, Civil Procedure 
Code, to restrict tlie right of appeal only to sureties. 
Where there is a refusal to enforce liability, other 
parties interested may appeal. IVI. Gollamuoi 
Tenkatasubba Rao r. Chaparala Rosaa'ya, (1914) 
M. W. N, 822 76 
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__SS. 14?. 151 -h 
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/•I ( '■•'I. f — I'l ,II- r.f I If- fh I hii -./ <h'' 

nl hnn. ,J r ■iw n . , !■<! l rl l»l.. 

wii. I-.' JI l»y |}|<- llijr*' J'ourl in 

... 011.1 .lii-.-rrcl ili:ir on [.iiynit'nt l.y the 

|.l:iiiififY- fo :i i- rt;iiri .1 •fi-tnlaiit of Ji sum <if Jo':. ol) 
within rliioo montlis from its tlatc* a nioirty ot 
tlio suit |ii'opi’rtV '^lioiihl ho dolivorod to fho jduiiit- 
iffs nml wlioro the [.lainritTs, without upiilyiiiK 
a roviou of tho jiid^iiK-iit. prayo.l for im ovtmi- 
sion ofriiotimo fud^’innlly j'ranttMl. on tlio o’voimd that 
tliov wore minors and that rlndr lu'Xt li’iond. in 
collusimi \\ if li tlio Mtirl di'ft'mlant. had niiscomlnctf'<l 
liimsnlf wilf(dl\ iw not mnkiiiiftho pnyiu<*nt withiii 
rho tinin ti.\o(l: 

Hel(K that thoro wus no prio ision of law umlor 
^vhich tho o\tonsi<m jirayrti foi- 4*ouhl bt' ‘friinti'd 
and flait noithor section IIS nor section 151 ot the 
Civil Proreduro Code (Act \’ <if 19US) was applicable 
to the case. 

Prr Tytfliji. —ttrdinarily inherent pow<-r is 
somethin*' which inheres in a Court by the \<-rv 
fact of its beiny emprnverecl to exercise any juris¬ 
diction at all, so that it <‘om(;s either within the 
(■x'liross senst' f»f the law or w itliin the eonsetpiem*es 
that may beyathercfl from if. M* MolhKKN Kert’Al 
r. I'ONNI'SWAM^ PtM.At. I l>. W . SH2: 1(> M. 1.. 'I'. 

63 


s. 149 
s. 151 


63, 275 


-' sSi 151, y52— Aini'iiti- 

i-ir'ift — Jh-rri'f m mv...-./ nith Jtith/im'iif hii/ mil eoV/. 
iiifi^iifioii III (’milt, ii'hi'tliir fill} \>i‘ (iiiu'mhul — liilu'i'fnt 
linin’,■ —.fiirisilirlinit — Auirmlim'iil of (/crrcc, if n//o»cr»/, 
iitff‘i'(if/innsl lliift ilfi rt-r iii’niliinj. 

Where a decree is not really in acctird with the 
intention of a Court as yathcred from its judgment 
as a w hole, the Court has an inherent power, iimler 
sections 151 tmrl 152 of the Civil Procedurt' Code of 
11108, to amend or vary a perfected order and to 
make such other oivlers ns may be necessarv for the 
ends of justice. 

Section '52 of tha Civil .Procedure Code expressly 
contemiilates amemlmeni “at any time" and, there¬ 
fore, a flecree can be amended even after an appeal 
has been preferred ayainst it. C. PARiiAMnKoSi\(jn' 
c. Harmanook St\f;n J 8 C. \V. x. 772 . 946 

- — s. 151 — Ainenihiiruf if 

lilnnif^PlonifJromnl n,, „ve«p rioiv of Smosc. 

„llr,„t„.„ „J l„,r I, 
rollon Jo,\ tfioiil ,,J. 

An ai.i.iio.ti,,,, Mn.rn.l a |,h.im 

that the plaint wa> base<l on il,,. wrony view of 
the law am llial tlir .■..ma-t vi,-w lias ... 

allrmml ,Ms|„h. 

liy linii.anmi ,a. ... 

\ ISU WMIIIRR r. AiyaVIKR 


Civil Procedure Code-(i908)- ooutd. 

for tlic benelit of a litiyiint who has liis remedy 
and. r f be Code of Civil Procedure, mucli le.ss for 
one w'lio. Inninir bis renied\'. lias lost it bv his 

$ 4 

own dela\. 

'I’herefore, a Coni’l eatmol in the exm’ci.sf' of its 
iidiereni powers set asid<' an irr(‘ynlnr sale hold in 
e\ecuri<*n *'f a dcer<‘e when rlie application of the 
jmlynient.d(*bror under (Irdf'r XXI. rule {> 0 , is found 
to he Imrred bv time. 

per Ti/ohji. 1 'he expression “inherent jmwer’* 

implies that the powiu* is not eonfm'red liy or affected 
by an a<t of flic Leyislainre. IVI Ml THlAU ClfETTIAK 

r. Maw A S uiiu. 27 M- M. *1. (505: 1 L. W. 9(59 46 


s. 152 


946 


-s. 153, O. VI, r. 17 

— Sol/ to Arrloir loortijoin'-doeA hirnllA Mortgaye 
JoiniO to }>n jiii,-Hii rallil — Philotiff, jr/i<’//ier entitU'd 
to ooirnd refirj for rrilcoififloii 

Wli(*re. in a .suit by rlu* junior moinberofa tunrodto 
ileclare a morf'yaye cnuiti'd by tin* kurnovothi invalid 
and not bindiny upon tlu‘juni<»rnH'nibcrs of the tartvad, 
a jiortiim of the eonsiileraiion for the mortyaye 
is found to br bindiny upon rlie family, tho 
]>laiiititT should Im* allowed to amend his plaint by 
mbliiiy a r»*licf for rcdcinpii«m on jiaymont of the 
valid portion of the mortyay»'-debt IVI. MaNI r. 

Komai.an K \\n \n 443 


-— — O. !, r. 10, O. 41, 

r. 20 itj Htfih tn iiWf/ luti'flt in 

If lifM'dl, 

I he Hiyh Court 1^1111101 mak** a person wiio was 
m*l a parly in ihc lower Ap}>cllaO“ Court a |>arly in 
st*coMd appeal. A. 1’a( HKAi'Ki Matt r. Mam 
Kuki.xww CM\iitK\. 12 .\. L. .1.1277: 117 A. 57 25 

— O. 2, r. 2 51,228, 


-O. 2, r. 2, (dijfct e/— 

o'hi'ther r/u/m.s ii^hoi t^errrai coiitrncts 
im'htdrd in nii,- — I'onfiuict J-ir sitpplg of goods hy 
otoiillih/ iiisfoloirot, hrrorli of—Iittcnfloti of j^rtics 
Jhitmtgrs, irlicther .<i'iioroff sin'I.'i tmiitttoiiiohh'. 
Ortler 11 , rule 2 , i.s framed to avoid the sphttiny of 
elaim.s and n'lnedies and doi's tiot apply where thoro 

are several causes of aetum. The object of tbo rulo 

is to proli't't tiu' deicndant fnan beiny twice vexed for 
one and the same' cause. 

A cause ot action is noi limited to claims arising 
niam one contract, but iniylit include claims upon 
several contracts (irovided tliey form part of a conti¬ 
nuous eausi' of dealiny. This, however, can only 
Ill* done wIhtc thi'ic is mulnny to show that tbo 
Iran.saetions were intended to be kept distiiu't. 

Where a contract tor the snjtplv of yoitds by 
montlily inst'ilmenl.s expressly provides that each 
monthly instalment and ifetu is (<' be ti'oatod as a 
separate eontraet. the plainlitT is entitled to bring 
separati* suits for damayes. C. Manoat. A Co i\ 

K\zf i. Ki.t.aiiik, U C. S25 209 


—- - O. 2, r. 2— Suit hi'oiight 

s. .51, o. XXI, r. OH bnndi iwmift d m coiisiiti'rotion ot sum due ow 

orroinif- Siih.^r.ioml .^nlt in, arcoitut— (\iuse of 

• U’llnii. 

A eertiiin sum was ilnc fromtlie defendant to tbo 
plaintitl on an aei'ouni betwi'en them. In eonsidera- 
lion ot the .sum s«* due tin* ])laintifT drew a huudi on 


ifinsi;' l-i. ... (-'-v o,- 

The ,-..heron, ,,„w.m.. nf „ Co,,,-! a.-,ho uso.l 
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tlie defendant and the latter accepted it. The 
defendant, however, did nor pay the luindi and the 
plaintiff had to pay it. The plaintiff then brought a 
suit to recover the sum due on ilie hundl and tlie suit 
was dismissed. The plaintiff then brought a second 
suit to recover the sum due on account: 

Held, that the second suit was nor barretl by Order 
n, rule 2, of the Civil Procedure Code, inasmuch as 
the cause of action of the latter suit was different 
from that of the former. A- Bexi Bam r. Ram 
Chakdra, 12 A. L. J. 9-59; 3f> A. 560 302 

---— O. 6, rr. 5, 7, 17 

and O. 8, r. 9— Aine)i(h)tfiif of jtleadnujfi- - 

Practice of SKhordinnfe Court's injimj prelinilnarij 
issues and not givluif opjtorfiniifti toameiid ctindeuii>~ 
ed. 

In a suit for partition against defendants Nos. 

1 to 4, co-parceners, and seventy-four oti»er persons 
alleged to have come into possession of various 
items of the suit property during plaintiff’s minority, 
the plaint contained no specification of the titles 
under which the seventv-fom* defendants above 
referred to were in possession or the defects in 
them and no prayer for tlie avoidance of the 
partition, the decrees and other transactions by 
which their titles were constituted. The attention 
of the parties and the Court was di*awn to the 
defects only during the trial of the suit iu the 
course of the examination of witnesses. The 
plaintiff then applied for leave to amend, arguments 
%yere heard on his application ami on certain pre¬ 
liminary issues which had been framed, and leave 
to amend was refused and the preliminary issiu's 
were decided against the plaintiff. The jilaint was 
subsequently rejected two davs later for want of a 
cause of action: 

Held, that the dismissal of the petition for leave 
to amend could not be sustained and that the plaint 
ought not to have been rejected until opportunity 
bad been given to amend. 

Per Tyahji, J .—Different procedure and sanctions 
(1) amending pleading.^, (2.) furnishing 
particulars and (3) presenting a pleading subsequeut- 
to the written statement; though if may he that on 
an order to do any of them being disobeyed, the 
same result—an adverse decision in the suit — 
may directly or indirectly follow. IVI ■ Narayana- 
swAMi Aiyar v. KrishnamL'Rti Aiyar, 17 M. 

('9 5 M. W. N. 122 927 

---^O. 6, r. 7 928 

--0.6, r. 17 443^ 


•- 0-6, r, I 7 ;-Ame«(/- 

ment of plaint—Iniroducing cause of action barred 
by limitation, whether permissible. 

A plaintiff cannot be allowed to amend his plaint 
by introducing a cause of action which since the in¬ 
stitution of the suit has become barred by limitation. 
A. Bisheshar Prasad v. Gobindram, 12 A. L. X 

833 42 


-O. 7. r. 6— Suit insti¬ 
tuted beyo7id penod of limitation—Plaint silent on¬ 
ground of exemption fi'om law of limitation — Plaintiff, 
whether can rely on such ground—Limitation Ac 

(iX of 1908), s. 14. 


Under Order VII, rule 6, CiWl Procedure Code 
tlio plaintiffs are bound to show in the plaint the 
ground on which e.xemption from the law of limitn- 

lion is claimed and thev cannot be allowed to relv 

• » 

upon a ground upon which the plaint is wholly 
silent. 

The proceedings in a Revenue Court do not fall 
within the purWew of section i 1 of the Limitation 
Act so a.s to extend the period of limitation for a 
suit. P. Gobixda Mal V. Santa, S3 P. R. 1914 

441 

-—-0« 7, t*. 1 I —Option to 

abandon ]>art of claim for which Court-feo not paid 

in time 746 

I.-- 0« 7) !*■ 14— lJocinuenf.s 

filed (vith plaint or irriffen stafeiiient, party filing 
not permitted to resile therefrom — Bona fide wistahe. 
If a party to a suit files a document making it a 
part of the plaint or written statement with the object 
of relying on it, he cannot be permitted to resile there¬ 
from afterwards, without at least proving that it was 
tiled owing to a bona fide mistake and that he had not 
intended t<» use it. 6. J^mko Dat Sixxn r. SlDHAf 

KrxwAF, 17 O. C. 327 503 

- O. 8, r. 2, O. 41, 

!•, 2 —All pleas of estappel. n 'lotfu-r barred, if not 
raised in v'ritten sfatenicnf — Res judicata, plea oj, 
not raised, whether ran he raised. In appeal ~ Moit- 
gage sun^fiuhsequenf mortgagee made party must 
set lip even his prior mortgage—Prior mortgagee nut 
necessary party and not houJid to apjiear and plead — 
Parties Pleadings. 

By reason of Order YIIJ, rule 2, of the Civil Proc«‘- 
dure Code, all pleas of estoppel of whatever nature 
are not barred if they arc not taken in the written 

statement. 

Therefore, an objection which could have been 
taken by one of numerous defendants in a mortgage 
suit to show that his purchase right in the property 
could not be affect(*d by the plaintiffs’ suit by 
reason of the pinnciple of res judicata, is not such a 
matter as could show that the plaintiffs’ suit was not 
maintainable by reason of Order VI11, rule 2, of the 
Civil Procedure Code and can be raised in appeal with 
the leave of the Court under Order XLT. rule 2 of the 

Code. 

A puisne mortgagee, who has also a prior niort- 
o-age, if made defendant as a puisne mortgagee, is 
bound to appear and set up botli his ])rior and 
subsequent mortgages. But if he is only a prior mort- 
Ifao’ee and not a subsequent mortgagee and is sought 
to'^bekepton the record as defeudaiit simply be- 
cause the authenticity of his mortgage is not ad- 
mitted,’ it is not at all necessary for him to appear 
and defend his rights under his prior mortgage. C. 
Kishen Dyal Gir V . Mahomed Amirul Hus.sein 

673 

_O. 8, rr, 2, 5— Plead¬ 
ings _ Construction—Evidence Act (I o/1872^, s. 58 

Malabar Law — Chetties, whether governed bij 
Malabar Law. 

Per Tyabji, J.~ Whether or not a matter is open upon 
the proceedings sufficiently to give the Court the right 
to form a judgment upon it, must be dependent 
upon the particular facts and upon the allegations in 
and form of, the pleadings. 
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I'C re^Mi-ducl with tlif followiiii^ 

in AII'>\\;Hirc mi»'t h- iiiJiili- Imi- a vnvjh.Kiiirat.- 
..f '^.•fiiiiL'- fortli rli'* rlaifti- '-f imtsoii.v :iimI 

ili.‘ answers or > foituMii. 

(2) TIh' r-->i'*M.-il>ilir.v <>1 ilrarly |M-rc«-i\in*-- ami 
rai'inti wliicli ari-.' npnii the iil.-adiny^-^ am! 

Tlii‘ aiifl rlir jirop'-r adjmlirafinn of wliicli i> 

rial for ih<'.-ti.ls of jiistic.', ivsis on rlio Court 
ii^nim li a- on flio parri.*> or ilnni- IM.-arln-'. 

i;{) Tin' Court tiinst look, not n* tin* nnn-i* wonlitiir 
of rhc [»laini. I»nr to tin- issin- wliicli was sottlnl for 
trial tnnl to tin- niannoriti whirli tln-caM- was tr<-ato<l 
in flic iowor Courts. 

( f) C‘»nirs do not rvisf for tin' siiko of di.si'i|diin', 
but for tlx* sake of dcci<liii«r niatfors in controviTsv. 

FN'i’ C/d/ir/</../ Wlnn'o t lin part ins an' Clu’t t i<'S rosid- 
ji,<r in .\ralabar. the Malabar laiw is m>t applictibln to 
thoin in tin* absonc'Oof aspnrial alln‘jation that il is so. 
IVl \./.ltIM.\Nll-A VrKTTII. K.W.SI 1*11 l.\l r KvM^AlU 
(ioPXI.VN .\AtH. i H>I 4 ) .M. W. N. N.Kd 


— O. 8, r. 9 

— Oj 9, r. 9. /tioti 

ti, .<(‘f </sl(h’ Ill'll'lll.•'lll^■<<^^l'J siiil III tlrjiiiill /'/'o^irr 
fin'iit of oi'ilri' III H'liiii ('iiiirl nj nfniioni f i irstin-r 

-.(h'llrr l•^^sllll^l‘ on i>iiijiii‘ iil uj ilonioiirs 

_ l)oiniOlf‘.<, tiih'ifn'li'ij or r i rrs.'ilrrnrss <*t. // /o hr ijnnr 

into hif I'niirf. 

If fi Court d''t'i<lns to n'stfirn a suit tiisniissed for 
dt'fanlt on payttiont of danino’os by tin* plaintilT. rlio 
proper (ti'fler to pass is to direct the jdaintilflo 
({(‘post tlie ainoiinl of (laniao'es \vtthina prescribed 
perioi] and to reserve the jiassinjf «)f atiy tinal order 
nntil tin* prescribed perital evpiri'<l. 

Ibit if St Court orders n'stt>ration of a suit on comli. 
tjoii of psiyment of dsiitiao’es \\itliin si prescribed 
pl'eiotl ami at the ssinie titne tlirects tlisit otbernise 
tlie sippHcsitittn for restontfion shall stsind disinis.sed, 
the Court completely disposes ttf the tipplieation 
ami after its order has protliieed its elTeet tif 
di.smisHinj' the jtpplicarion, tnt tippeal lies ajrtiinst 
rlie order, and the .\i>j»ellare ('(nirt is entitled jtml, 
rht'refore, Imnm! to consider whether the thinniitos 
tdhiwotl by the Court below were mletpiaii- <»r ;rn»ss)v 
excessive. At NanFi I.ai, r. Kistioai. 12 .\. b, J. 

1270. 


- ---On 9* r• 13— K\ parit' 

ilrrrri\ npjilirnfurn to srI nsiilr - .l/»yje.a/ .■oihsriiiirnlln 
fii'f'/i'i'i'i'd Jiirisihrflon to ifnil nllli fiiiiiliratlon. 

A Court, which passed tin c.r /uir/r decree, is mU 
deprived of its jurisdieli«in to deal with tin ttppliea- 
tion to st'f asidt' the r.v fiinfr «h*ere('on thenieiits 
merely hecaust* an appeal aj'ainst th(> e.r p,nlr th'eri'i* 
lots be(*n .substMpiently ))referreii. C« Smajax Mnti 
e. Sapfihudiun 412 

O. 14, r. 2, O. 15, 

954 

O. 17, r. I 


r.3(l) 


-Ciisr oiirr 

hi’'j>nt—Court boimd to i,,, on from tiny to ,h(y—(',i.<r 
im,t-hpnrd heforc Snhordinnfr Jndyo—t^nhoniinntr 
.Jtchjr firoiirr ofirrr to tidjonn, it n'nd not his/ri'ct 
Jiidijp. 

When the hearing' of a suit has once bm^nn the 
Court is bountl to </i> on, under Onler XVII ndo’l ,d* 
the Civil Procedure Code, from day to dav/uidess’for 


Civil Procedure Code— doo 8)—oontd. 

special reasons it is neces.sarv to adjourn it to some 
future dav. 

Wliei'i* a SnbordinaTe .Iinl^e. before whom sv suit 
was )»ari-lieard. adjinirin'd if from 7th October 1914, 
to IKfh .latniary IPIo in idxHlic'nei' to the order f)f 
I lie Disti ict .Indire to whom he applii'd for directions: 

//e/rbihsif the order of tli<' District Judj'e must 
lie set asille and flmt the Subordinate Judffe was the 
jiroper ofheer fodeeidt' wh<*n a )iart-ln*nrd cn.se before 
him wa> to hi* adjourned and the District .ludge Imd 
no vojce ill the matter. IVI, SiVAOAMI AmMAL r 

l.oi Is (;.\\\A Pit\KAs \ .M rn vt.iAit. 1() .M. L. T 504 

261 


- — O. 20, r . 12 

_ —_ -O. 21, rr. 2 and 

26 l-i.irriifinn - Ih rrrr. tninsfrr oj\ ri'roynitiou of 
.1 ndtjmrnt•di htin\ rojht e/. to iijiiirnl — Ailfiistnienl, 
nnrfriiliril. iidin{.<.<iliiiitij o/‘, in rriiirni't'—Fraud not 
.vyi -riiir illy iilh-j • I —7’<M//</<■<•.>c iidinittiny transfer^ 

('nnsiilrrntii>n, ir i n I nf. for tr i nsfrr, Ifi’ui hr jdrndrd 
hif ) nihiinrnf-drli/iir. 

\ jud>fm('ntnh'hlor is entitled to ajipeal apiittst tin 
order reeoi'iiisiny a iraiisfer ot a deen'i*, us the matter 
would he rrs indirnto in snl>se«|nent |)roee(‘dinj«;s. 

Ordt'i'.XXl. nde 2. of ihe Code of (’iiil Proemlnro 
IPOS, not only exi'imles proof of an iineertifiod pnv- 
inent blit abocifan ai'i'emnent to rehuisi* the debtor 
Iroiiiall linliilitv to pay his share of (lie decree- 
delii in 4'onsideration of a sum paid Iin' him, whieli 
ayre{'menr had not been eertitii'd to the (’ourt witliiii 
the il(l ilays [ireserlbed Iia' law. 

In lie- ab.sf'iie,' of any spei'ilic Jilh'pition of fraud, 
it is immaterini whether a traiiisft'r of a tlecroe is 
siip]iori4'd by eonsi<lerniion or not, provided hotli the 
iransleroi' ami the iraiisb'iee are liefore tlie Court 
and t 111 'transleror admits the transfer and declares 
himself salislied IVl, Sai.UIIKKMAT.A VkNKATA- 
swAMi Nviin f. Cii'Nirni- Kan(;vim’a Naidu, 2 L. W. 
109 944 

-O. 21, r. 16 944 

— - O. 21. r, 46 - Affnrh- 

utvnt ~Snnfill- inortiiinir.drhf ~ Mortyayrr in posscfusion 
Minlr of atlarlnnriif. 

A debt secured by a simple inoriLrajje should bo 
altaelii'd nmler Order NXI, rule Kl. Civil Pixu'oduro 
(pile. I 1 h‘ tael ol the morfo-ay-ee bt'inj;in possession, 
actual or eonsirueiive, of the nuu'tirajred pixiperty 
makes no dilYerenee. IVl, (.'itfULiLF. PkktikayIL 

AammA h e. OriiKXAM Xamiuau. 27 M. L. ,1. 239 508 

— — --O. 21, r. 50(11,(2) 

866 


-O. 21, r. 54 204 

y|. -— O. 21, r. 69, CIS. 

(. , (o) --/*<u/e,- ,.j i‘,,nrf to adjourn sn/e after 

ixi'-hollyholdinii il^-Drhl and ce.vts’, nicaniny o/- 
• uiytncnf-ilrhfnrs nahf f,, ,j,^f adjourned hy 

Irntlt'nny bahnirr. 

Uiieu' pidporties of ilu* judifinent-debtor were 
h«m in three lots end after tlie sale of two lots, ho 
' lu eiml to the hiddimr o!het'r that iiortion of tho 
<hvree amount which would huve romninod if tho 
l>«iu i.iseiot ihe (ir>( two lots had paid up the 
amounts. Inil the nllieer proeoedod with tho salo: 
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Ueldy that the .sale of tl»e third lot was iioi vitiated hy 
irregalarity or illegality and could not he set aside 
to the jjrejudice of a hoiia fide purchaser at tlio Court 
auction. 

The words ‘the debt and costs' in clause {'S) of 
Order XXI, rule 69, could not be interpreted to mean 
“the balance of the decree debt and costs which 
would remain if by a legal tiction the sales of 
previous lots (not yet completed by the payment 
of the whole j)urchase-money) were taken as com¬ 
pleted by treating the whole of the purchase-money 
as actually paid upj” 

Obiter dictum^ —A Court may even without an 
application from tlie judgment-debtor adjourn a 
sale after the sale of some lots under Order XXI, 
rule 69, clause (l). IVli Kaja of Kalahasti r. 
Yenk.ataramiah Kow Bahadl'r (tARU, (1914) 'M. W. 

N.873 273 

---- O. 21, r. 83 JVC 

emptiou — CO’sharcr — Vendee, ivhether comidetc 
stranger. 

The object of Order XXI, rule 88, is to enable a 
co-sharer in a mahal to keep out strangers. It pro¬ 
vides for only one class of pre-em|)tors and lays down 
one sitnple rule, namely, that any one who is a co- 
sharer of the undivided property of which a share is 
sold, is entitled to pre-empt that share when the 
highest bid is made b}' a person who is not a co¬ 
sharer. Hence no pre-emption suit could bo main¬ 
tained as against the vendee who was a co-sharer in 
a different patti but in the same mahal. A. Dambar 
8ingh v.Murabi Laf., 12 A. L. J. 1148 95 

- -O. 21, r, 90 46 

— - O- 21, r. 90 — Limifa- 

tioii Act {IX of 1908), 18, Sch. I, Arts. 12 ■ «), 166- 

Aiiction-salc — Fraud—Application to f^ct a^idc sale — 
P1 g( 1 of limitation, whether can be raised in second 
oppeol - Otie administrator represeniiluj others - 
Decree passed against such administrator, cal id it ij of 
"- Auction-sale in such decree Sale not set aside 
within 30 days Suit to declare auction-sale not 
binding, whether maintainable —Succession Act (X of 

1865), ss. 268 to 273. 

1\ here one administrator acts on behalf of tl»c 
other administrators and fully represents the estate, 
a decree passed against him and against the estate 
represented by him is perfectly valid, though the 
administrator-iu-charge might bo liable to the 
legatees for the breaches of duty and for gross 
^^o^i&onco resulting in loss to the estate. An 
auction-sale held in execution of such a decree is 

perfectly valid and binding on the estate until set 
aside. 

Order XXI, rule 90, of the Code of Civil Pro¬ 
cedure, unlike the old section 311 of rl>e Code of 
Civil Procedure, 1882, includes applications to set aside 
sales on the ground of fraud. 

A suit to declare an auction-purchase as not binding 
upon the estate fully represented by one of such ad¬ 
ministrators will not lie, but the sale might be set 
aside within 30 days from its date under Article 
366 of Schejiule I of the Limitation Act, IX of 3908. 

4* plea pf limitation can be raised even in .second 
appeal it is patent on the face of the pleadings 
and requires no additional facts to decide the same 
M. Grace Rosamund Rhodes r. Padmanabha 
Chettiar, 1 L. W. 1033: (1914) M. VV. 9?1; 17 M. 

^ji. T. 18 369 


Civii Procedure Code— (i908) —contd. 

—--O. 21, r. 90— ^nvhose 

inft'ivsfs nrr ajferteil by the sale", meaning of — Affneh- 
ntrnt before judgment, effeet of. 

Thr words "iutoivsts " in rule 90, Order XXI, must 
be limited b) the ]iroperties the subject of the ap- 
))licati<jn. 

IVhere the applicant, a mere money decree- 
holder, relies merely u])ou an attachment before 
judgment of ])ro))erty other than that sold and 
apj)lies for an ord(‘r to set aside the sale, it cannot 
be Siiid that he has sucli a present “interest” in the 
l>ropertv sohl as to entitle him to make the applica¬ 
tion under that rule. IVI. KATinRF:sAN C’hettiak 1 -. 

Ka.masaw.\iv Chettiak, 27 M. L. J. 302; (19I4j M. \V. 

X. sn 93 

-O. 21, rr. 91, 93 ~ 

Suit by anciion-purchaser to rororer baek purchase- 
money, whether maintainable. 

An auction-purchaser can bring a suit to reco\or 
back the j)urcliase-mouey oii the ground that 
the judgment-debtor had no .saleable interest in 
the pro])ei-ty sold at the date of the sale. A. Mr- 
HA.MMAi) Xajib Ullah r. Jai Xakain, 12 A. L. .1. 908; 
30 A. 521) 59 

--21, ra 10 I — E.vecn- 

tion—Decree tran.^ferred to Collector—Court which 
passed decree, powers of — Jurisdiction. 

When A decree is transferred to a Collector tlic 
Court wliich passed tin* decree is for tlie time being 
functus ofiicio for all i)urposes of execution; but a.s 
soon a.s the Collector has exhausted all the powers of 
execution conferred upon him, any matters requir¬ 
ing to be done, and usually regarded as in execution, 
must be done by the Court which made the decree. 
B. Akjux Ragiiu Nakole r. Krishna.!! VENi.MAiur.w 
Vammhe, 16 Bom. I.. H. 037: 38 B. 073 266 

---O. 22, r. 3 714 

--O. 22, r. 4 {3)—Abalr. 

ment of appeal--Death of one of iC'^pondents - Legal 
representatives of decea.scd respondent not brought 
upon record — R*'spondent, deceased, abatement only 
as against. 

Where one of the respondents dies and his heirs 
are not made parties to the appeal, the appeal does 
not abate as a whole but simply as against the de¬ 
ceased respondent, and the decree passed in appeal 
liolds good as against those respondents who are 
represented before the Appellate Court. U. P. B. R« 
Sl'BKARAN SlXGH V. RAGHUBANS, 1 0. L. J. 581 523 

--- O- 22, r« 9— Limita¬ 
tion AtJ JX of 1908), 5— Application to set aside, 

abatement—Delay in obtaining Probate—Probate and 
Administration Art (F of 1881), s -i;—Application by 
eu'ccutor for Probate—Acceptance of ofiice. 

The plaintiff sued defendants No.s. 1 to 4 for an 
account and the profits of a..concern .which they 
carried on jointly. . The 2nd defendant died pend¬ 
ing the suit on the 23rd November . 1913 leaving a 
Will, thereby appointing the plaintiff and another 
as executors. The plaintiff applied for Probate on 
6th March 1914, the otker executor having re¬ 
nounced office. On IStli Soptemher A914 tike 
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tnn.lc M tli;if rln- <iiit U-.al 

riir 'J’li*- pljiiiiriir tiin.U- 

ria- ].n-«-iir nn 2tnl OcfHlicr t«» 

M’t axi'l'- rt"- In* 

t'l.r ii lonv'’ riiti*'to rihriiin I’rolinri* on jirc*iiniT of tlu' 
hosfilr nrrir?nlr of ilir tostiitor's .-^on. flint In- Innl 
„,,t yet olitniiM'il I’rolinfc ninl that lie was luiilor 
an iinpic?‘'<i''n flint, if fio In-rmirlif liiuisi-lf on rim iv<-onl 
;i> rim li'tral n'prc^mifntivi- of tlm 2inl ilnfomlanl In* 
coiilil not sno liim-<i‘lf; 

ll,>hl. rliat tin- n|i|ilication \\a.< liancjl l)y liiniration 
anil no sutficimit causi- had hern shown fi>r cxcnsinj^ 
till* ilclnv in l>rin«rinu' tin- h-<:al rc|»r(‘si‘ntativo on llm 
rf'cord. 

/{.-/</, also, that tlm dnlay in niakinir tlm a|»idii-a- 
tion to sft aside- tlm ahatenmnt was not acanninfcel 

for, 

ff an expfnteir 4i|)|dii-s for I’rohatr. Im must ho 
lak<‘n to have atro|it<Ml tlm oltico of oxoi-iitor and 
la- iH-<.-onms tlm lojrsd ro|n-os»*ntntivo of flu- docoase-el 
testator ainl tin- |»ni|mrty of fin- ih-eoasod vests in 
him as such. M. Kanhasami Cuktti »•. Mt KitJAPi-A 
f'lif-TTi, 16 iM. Ij- T- o-f" 472 

---0,22, r. 10, 

miili'i', iit’f iTstii’tc'l ffi —Suit to hr Iriril on ornihifi/ 
nin-n' of itrfloii in nil il.< — Drroliitliin of 

lildliitl^s intrir!<t iK-ndoilte* lit(*. If O rli>in>jr in enusr 
of iirlion — {‘oinprtrucii of pin ini Iff to rontinnr .<;///. 

A suit must he fried in all its sfa«.o-s on tlm 
cause of action as it existeil sit the date of its coin- 
meneenient. 

Tlionji'li tln-re sire well-reco^'’nised e\ee|»tions 
to tlm alxjve rule, wliieh slmw that a Court may fake 
notice of e\'ents w hich have ha|ijienetl since- I he- 
institution of the- suit ainl afTorel re-lie-f to tlie- parties 
on the- bsisis tlie-n-of. ye-l a ele-veeliition of ihe 
plaintiff's interest in tlm suhjei-t-niattei- e»f f he suit prn- 
• Iriifr llfr isiiot siU'han e\ce-ptional evi-nf ainl df»es not 
make the- )>iaintin’ inconipctent to maintain tin-suit. 


lln-re- Ijciim no chsin;:e' in 


e-aiise of action on 


whicli the suit was orij^insilly hroii^lil 

In the eve-ut of such eh-volufiem of interest, tlm 
succcssor-in-intcrcst of the plaint ill’ mav, if he- 
cheioses, come on the record with le-nve-of theCeutrt 
under Order XXII, rule- 10, hut if he e|en-s neit, tin- 
plaintiff is e*ntitled to ceiiitinim the- snit ami his 
successor will he bound hy the result ed‘ the- litimi- 
lion C, HaI C'llAKAN M.VNtlAI. r. HlsUAN”Tlf 

Maniial, 20 C. L. .1. 107 4l0 

- ; -- 0.23, r. I --l|V//n/,u- 

,ral OJ Sujjicicnt .jrnunilx" - Mntrrinl inrgn. 

Innfij—Rrrision — fjrttrrn Pntont Apprnl. 

1 he- words “suflicie-nt ^'nuimls’ re-ferre-el to in 
Onl.T XXin i-ul,. 1 (2) I'ivil I-,I,„v 

(-•xlc iU-i; (VHs.ycH (,t,will, tin- ,vf„I 

mrulel(2)r«Jofthosai<IOi'dfi 

JJiscroj ion vest,a Cou« to allow a i>laintiff 

to withdraw a suit is not jiidieially oxercis,:.! wlwn 
It IS exercised m spito of tho dcfoiidaiit'a ojipositioii 

to condone detects m tho plaintiff's conduct of 
his ease which v/oro due eutiroly to the ulaintiff' 
awn default and for which no excu'se ^ 

An I la, vised -rrant of permission to withdniw a 
suit u itli leave to sue a^oiiii may lie siiel, a miiterial 


Civil Procedure Code— (lOOS) — contd. 

Where a siii},de .lud^e ejf the- Higli Coiu-t rejects 
a pe-tifiem for revisiein, a Le-tters Patent Appeal lies 
ajraiust tlm eiriler eif reji-clie)n. IVl. Aiya Gouxden 
». Javan .M vndalaihii'AIIIi (ioi-anna Mauradiyar, 1 
h. W. n> M. I>. T. 25a 57 

O. 24, r. 6 511 

O. 30, rr. 5, 7 866 
O. 32, rr. 3, 4 712 


-5' 6, 7— 

— Viiiiperi<ni iiopiinj — .|ll|^l.•nlil•tion of Conrf to decide 
othrr fliiin jMiiijicrl.<ni—Pirn of limitation 
('oil it’s poirrr to ilrriilr. 

Affe-r a notice- is issm-el, uneler rule 6, Order XXXIII 
e>f ihet’enh- of (*ivil Proecelurc the Court, in au 

iuejuirv uneh-r Oreh-r XXXIIl. rule 7, is nut divested 

eef its jnrisdictie)n tee deeide- whe-rher flic applic-aut 
lias a «r«ioel e-aiisi-eif actieni emfhe merits, and can, 
1 he-i-e-tore. ele-cide epu-stieuis ed’ limitation arising on 
the- facts allege-el in tin* appliention. 

An applicatiein for leave tei sue as ti pauper pro- 
se*nteel live years after tuiaining majority, is clcarlv 
barred and the suit cannot he maintained. Wl, 
SfUKAMAMA CllKTTV l\ K T I, A YAI*I‘AN, 1 L. W. 668 

90 

-O. 33, rr. 6, 7 90 

-O. 34, r. 3 701 

- O. 34, r. 4 913 

- O. 38, r. I 81 


~ ' O. 40, r. I - Mol'tgayV’ 

'Irrrri'~ prr.<oniil ilrri'i'r, iihsrnrr of -Prt'cii'Ci'y up- 
poininiriit of. Mortginirr, right of. 

\ or Ohljirlil, . 1 . — I Ik- hohlcr id' a dcciY'e- for the 
^ah-ed'mortgagee! pr..pe-rtv. whe. is prevonted fi-om 
e-xe-ciiting his elce-re-e-. is e-niilh-el tee IniN'e a Heceivi'l* 
appoinie-din le-.sp ml timre-ed'. if the security is iii- 
siillie-iehi tei eli^charge' tlm elccree debt and tho 

liile-i‘e-sl elne- ini the- iimri gage-.hennl has m>t Ik'OU 
piiiel. 

1 e-r Siol.i.<irn . The- liuhler of u inortgJigo- 

de-cre-i- whet ha.v not >lietwii a riglit to n persoiml 
de-ert-e- against the- nieirtgagur. cjiimot have a Ucceiver 
appoinieel ol the- inorlgage-el pretjierties, evt'n though 
flu- nietrtgjtgei- i> eihsirncted hy llio mortgagor 
mnsell Irenn e-\ee niing his decive M. YknkATA 

KAJAnofAl.A Si KVA Ke)\V i . H vSAVl HkUPY, 1 L W. 

<«•*: (1!M4) M W. X. 77 I; lo .M. L. T. -U)7. yb 6 


O. 41. r. 2 


673 


—“ O. 41, r. 4 —.if iH'al ^|/ 

■<rrrml pri sons - pmth of onr of themFailure to 
nuiij on rrconl his rrpir.<rnf<(fiees irithiii limifttlion 
■Pfii tiol iihiifrinriif. rjfrct of. 

Imre an appcnl is prefenvd hv several )>orsons 
ogaiiist a de-cie-t- [jnssi'd against them on givunds 
c-ommou to all -ind one of them dies, tho faihti'O to 
uing- on re'cord Ins legal r*pi-esentativos 'within, 
n pi'iiotl nl limitaiiem ctiuses tlie appeal to nl'ftto 
so Im as the deceased is coneorned, but this pai'tinl 
0 atemont does not }'reiudico tho appool of tho 
other appellant?, as under Order XLI, rule 4, of tho 
im1 Procoduro Code any one of the appollants is 
empowered nnelor fhe eireuiusinnce to appcnl against 
tl“‘ whede deere,'. p, SlNOH r. KaBIR I’N- 

NhSSA. vSN p. K. 1111 ., 

- O. 4i,r.2Q 
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Civil Pi-ocedjre Code-(iyo8)—ctmw. 

- 7~~ — 0.41 , r. 22, scope 

OI— vross-oojec1ionft hj our rosponJeiit against an- 
other — Practice. 

CJndov Order XLT, rule 22, an Appellate Court can 
allow a respondent to prefer cross-objections ajrainst 
another respondent. •, A. B.aloobind' r. Ram s'arl'p 
12 A. h. J. 892; d6 A. oOo S3 

- — 0.41, rr. 23, 25 — 

Appellate Court not (lefmitehj reversing Imre,- Cnurt's 
finding — Procedure — Practice. 

Where an Appellate Court does not definitelv 
reverse the finding- of the first Court that the sui't 
was barred by limitation, but is of opinion that in 
the event of a finding that a certain person was 

a particular date the suit was 
still liable to be dismissed on the ground of limita¬ 
tion, tho proper procedure for the Appellate Court 
to adopt IS to proceed under Order XLI rule 25 
and not under Order XLI, rule 23. A, Ram Lal r.’ 
Tirbeni Sahai 454 


,• , / X —-O. 41, 23, 0.43, 

r. I {\l)~Rejection oj plaint hy first Court—Order 
oj Appellate Court setting aside order of rejection 
md remanding case for trial on merit.% appeal from 

uihether competent. ’ 

An order of an Appellate Court setting asMe an 
order ot, the Court of first instance rojectinga plaint 
and directing it to^ proceed with the trial of the 
suit on t+ie merits, is not an order under Order XLf, 
rule 23, and is not appealable under Order XLIIl' 

ruler (a), p, Tirath SinczH i\ Ram Chand 519 


- O. 41, r. 25 454 

, „ 26— Appel¬ 

late Coiui, omission of to fix time for filing objections 

iojindnigs of lower Court—Irregularity, technical. 

The omission of an Appellate Court to fix a time, 

as required by Order XLI, rule 26, Civil Procedure 

Code, within wdiich either party may present a 

memorandum of objections to findings of the lower 

Court, IS a mere technical irregularity and mav be 

Ignored if it docs not in any way prejudice ‘ tho 

party complaining of the same. U. P. B. R, .Suraj 

iJALi V. Dan Bahadar Singh, 1 . L. J. 681 736 

- O. 43, r. I (o) 701 
— O. 43, r. 1 (u) 519 


O. 43, Tm 1 (w) 
O- 45, r. 2 


1 

402 


Civil Procedure Code 


(1908)—conohl. 


here a Judge wh-) heard a ca.^i,* issiip.s uDfice 

on nn npplicari„n for roview. hi-, snreessor i. unc 

pi nhihitpil troni di.^po.^ing- of it. Oi-rler .X \j \n f, nilo o 
applies ,o Com-ts <-oinpo.sp,| of morn than one 

Where a deeision is „„ its f.iee erroneous oiviiK- 
to tlie attention of tlie Court not liaviiiit I.een 

101111(1 to tolloiv, the Court has a diseretiou in siieh 
eases to ^n;ant a review and if the Conrl e.vercises 
Its di.seretion, it would reipiire a verv strong ease 
for "iterterenee Lv a High Court under .secthm 115 

ot the Civil Procedure Code. IVI. SeiiBiER r. Chin- 
nacpa Rowthex, (1915) M. W. 22 363 


O. 47, r. 7 (I) 831 
O. 47, r. 8 


u 


I ^ 20 *> t ^T■ * Sch.II, paras. 14, 

15,20, 2l-.V,..fdv. „j u,„ arbiimto,— 

A,iard on private relv.rn v. when cannot be file,i. 

A mistake of law on a legal point speeiticalh- 

Utlf th' not vitiate his awarli, 

hut It the j.o.nt was not specifically referred and the 

norfirthVrwanl.''“"‘'’‘’'’" 

Where any of the grounds mentioned in paragranhs 
,or In of Schedule U of the Civil‘Sdl^re 
Code IS proved a Court eaiiiiot proceed to file an 
award where the matter has heen i^eferred to arbitra 
tion without the intervention of the Court. Even if 
the invalid portion of the award is separable, it wotil 
tm not b^eiifm^eyie by the summiry proc^dro 

Iq C, w. .Y-d76 "■ C--AMON, 

09 / 

--- Sch, II, para, 15 

106, 697 

“ Sch, II, paras. 20, 

697 

Common manager, appointment of_See 

Bengal Tenancy Act, .s. 93. 

Companies Act iVI of 1882), s. 4- 

Persons meaning of-Repugnant to subject or 
context—General Clauses Act (X of 7 fiQ* 7 i o 

(T-/f 


21 


OJ new and important matter—Review of order dis 

missii^ appeal under 0, XLI, r. U, whether enter- 
tamable. 

No re^ew lies of an order dismissing an appeal 
under Order XLI, rule II, Civil Procedure Code 
merely on the ground of an alleged discovery of new 

and important matter. C. Rajani Kanta Das r. 

*.AL1 IRASANNA MuKHERJEE, 41 C. 809 ■ 38 I 


-:-9- ^7, rr. 5, 8- 

Reiiew Court, power of—Successor of Judge who 
decides case, whether competent to grant revieiv _ 

Decision erroneous—Court, discretion of. 

Order XLVII, rule 8 , of the Civnl Procedure Code, 

empowers a Court to grant a reWew and to re-hear 
bo ease. 


r\ -I persons” in section 4, Act VI of 1889 

O. 47, r. I —Discot-eri/ c^enotes individuals and does not include bodies of 

individual.'!, whether corporate or not 

such extended definition would be repugnant to the 
subject and context of the section. ^ ^ ^ ^ 

All association of several firms 
than 20 persons formed with the'bTecr o 'Iclirir 
commercial gam is essentiallv \vithir, tv .1 ” 
view of section 4 and requires rcitrat on Z' 
Akola Gin Combination v NoRTH?o-rr n 
Factory, 10 N. L. R. 98 


nj-Acceptance of rhare certificate-Right to impZl 
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i) 


Company- 'nii.i, 

—Shnrr. h> n,ru>., I n,ni 

. :! .r^rtssinn, i<l,r,i t„ hr rxrrrisr.l. 

Wl,,.,-,. il..' Art,VI.- t.r tilt A^sttrit.lVn .1" 
siKfilirttllv Itn.ri.if tlir „ Ilf, Ul.'.lt ,.! rl.Mifr 

si.. I,,.' „„„V liv ,1.,' Ili.vr„is I,'It. tl'" 

,l„.v i.n.vi.ir fl,„t tl„' l.'r,.,M-„l 
„f tl,p Ass.,ri,.ti„" .,-l.„ll I"' I'.v tl.r S,.rrfl...-,1 
'I'rcasHrcrs sul.ji'cr totlic su[HTVjsion ot rln* |)uc(. 

ihnr'flD- Din'cmrs may t’nun tnuc t.. tnn<‘ 
cnrriisr anil •••mtcr tlKMii siicli «*t rlicpoucis. 

f\ciTisa})lc inalcr rlir Articles Ity tlic l)ircct(|rs, 
as rlicv may fl)ink lit, uimI tlic lonns of 
for the sluircs put laa'wanl the Sia-rctancs an<l 
Treasurers a^t rhe perstms H» ulmm ap|*H<aiti'»iis 

weiN' to Ije tliatle: 

/A'/-/, tiint Ha* alNuiiieiit of .«liares l»y ilie Secretaries 
arid 'J’lN'asurers was valid. 

Allotriient is a duty pritnarilx fjilliii'4 eii the 

Directors and if tlie Directors have no rijrlit uiuU-r 
the Articlccs to dcl«-<ritte this duty, then si piireiy 
niinistiM-ial oHici-r such as the Sci-retary ciiniioi 

Jillot. 

Whei-c the judirnient individual Directors is 
required for allotments liy rcjisnn of special lealnrc.'', 
Thev cannot dele^fati-. 

A person to wliotn shares have hei*n irn-fridarly 
allotted has the ri-flit to apply to have his name 
taken off the rej^isfer, hut h<‘ canmd do so afti-r In* has 
his vShare^ (‘rrtifi<*rito 

Tho (•nntnM*r tiirHc* hy is n 

issue shancs ainl when tin* sliiires have hcen issued 
and acce])ted. the title of tin* allotee heeomes coin- 
plete ami he is in tin entin-ly ililTerent p«)sition (o 
t'liit occn|>i(*d liy him before tdlotmenl. 

'[’he luVlit to rescind an tdlotnient of shares on the 
jrround of fraud and inisrepres<*nl5icioti must he 
exercised at tin* etirliest possible moim*ut when tin* 
ailorce heeonn's tiwtiri* of it. 

As hetweeu private jiersons the rijrht to rescind ti 
contract on the<'round of fraud may actually Ik* lost 
hv tin* eonduet of the pi'rsfms entitled to ttpplv even 
within tiie period ])rovided by the Stjitute of In'milation 
for the (*nforeetnenf of such a rij'ht, so in the case of 
shareholders want of ]n'omptitude in rcpudititin*' will 
hv reasim of its far-riuicliin<f eonseiiuences always he 
held ftUal to theelaiin. M. I’I’sarai.a Sanyasi v. 
id’NTt'K Cotton, .Iutk anu 1*ai‘KR Mii.i-s Co., hTi)., 

It; M. i>. T. rm. 349 

Compensation, srr ckiminai. ihcocRmuK 

('oi>K, s. 2oD. 

- — ,, assessment of—As.ses.sors, failure to 

appoint, effect of — Irrejrularity 47S 

-——-False eh.'irj^e l•’rivolous or \e\a* 

I ions 1004 

-Inqirovement - Kjeetmeui -Strueturi's 

h\- teuatit—Ae<pii(‘sceiiei* or carelessness i»f land¬ 
lord 


-Impnivemenl hy mori^mtree (’em- 

St ruction of well 712 


Jtayahh' out of line--Full amouni <if 
line mu realized (’onipensatiou, if pavahle 65w 


Complaint, •■^ce Criminal Procroure Code, s. 4 
ih) 

___ illsnilssriJ hij (inc Miipi.<frnfe—Fictih real. 

nhihit/» —7’/v/a.'/ci' ql ai^e^Cniniiiaf Pro. 

rrthirr t'ede • .{rl F JStJS), .s.s. -Kl". 

A eiimplaint mnu'V si’ct ions-F-0,-k)h, Indian Penal 
Code, dismissed <»n tin* complainant’s statement that 
lie had come to terms with tlie accused and did not 
wish to offer aiiv eviilenee, can ho re-instituted in the 
CouiT of amith'er Ma.iristrati* who has jurisdiction 
to (‘iitei’tain it. 

When* in 51 case* there is a •rootl deni of evidence 
(hoth m-al ami doemneutaryi in Knjrlish and the 
Mn<,dstrate in wliose Court the ease is ponding does 
norknow KiiLdish. it may he nece.ssary niid perhaps 
ailvisahh* to transfer fhe ease to sonn* Mnt'istrate ^Yhc 
knows that laii'rimjfe. A. AIoiiAMMAn v. Al.t 

Id cr. h. J. 7;i. 665 

ComprOmiSe~C"UipoundiiiK a ease—Written 
compromise siL'ned hy hoth parties put in—Magis¬ 
trate. wliether eiiHiled to call for further evu^'m^ 

_ ___.MortL'tip' Jiartner of whole 

partnership property Mortpij'c disputed by 
other partuei-—Suit hy morl.Lniiror for eontrihuthm 

ill terms of i-oinpromise 9Z4 

_OlTenee eomjioundahle without 


.-ianetion if Conri —Ih-esentatiou of petitifui of 
eompromi>e-Power of Court to alter 

Acquittal—'I'rial — Inquiry 993 

____ ,mi of Court —IUkIi Cmirt, whetlier 

i*an ifive effect to, on r<*visional .sidi* 176 

■r Suit umler.Civil Proeedim* CihIi 


^Aet V of l*)DS),s.5l2. whether cun U'eompiKUinVil 
—(‘ouipromise hefore deeidiniir whether etidiwxmeid 
is puhlie or not. if lawful. 3CU 

Cl6Cr66 Sa'7 to sot usitlc—Previous 


iiltjiliviitiim fur rvviviv (Oi siimv tirouml dismissi’d 
Suit, irhvllo'r iiitiliitinnohiv. 

A party whosi* applii'alion for iwiew of ft 
eompromise deerei* on the s^rotind llint he hftd 
not consented was tlismissed, cannot sue^to set 
aside that decree on the same jrnmnd, C. KaiLASH 
CllANI'RA r. (JolVM. ClI VNUUA, IS C. . N. 

125 

Compromise-deed — An-nnjrtnneids Minm 

certain estate — llijist rat ion 


Confession Accused's slatomeid not 

iiatin^ himself, w lu'ther conlcssion 329 

-i„ I'oliee Orticer—Statements made 

liV iuu'iisrd in tmli'V to oxrulputo IniuPoH—lost oi 
admissihility Admission of deposition when 
witness mu found, when allowed—Cit'omnstanDin 

evidi'iiee 

to Thtujiji on inducement to confess. 


Suit, to recoier aiuouiit paid hv — 


purcliascr for iuctimhi-anec on pioporiv rcpresmilcd 
free from incumhrjuiee 909 


whether ndmissthle (^hiestions aiul answers 
on such confession, admissihility of 1 

Consideration— (rift of family (mi)>ertv hv 

father to son—Natural love 

-, receipt of- Mortjrajrt'—Adini^jon 

hefore Suh.l\eL''i’'1 1 ’sir 91*— 

lu'ciial of eonsidenttion in document 


videiiiiarv value of Harden of pmof, shiftm^^ 
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Constructlon-8uit by 


glVOll to two 


one wliilc sanction 

202 


of deed 


C1 1 a rgf — M or t ga 


parties 


Of document— Intention of 

751 

Mortgage 71 

tifilt' nr nmrftjmjr —.fjyyve- 


ment to rc.gel/ — 2{eitt — Inferesf. 

Where a vendor sold Ids liouse to his ventkM* for 
Rs. ^^99 ami on the same dtiy executed anotlier docu¬ 
ment by which lie took the‘house on hire from the 
\'(‘ndee at Rs 2-4-0 a month, a7id the vendee con¬ 
temporaneously agreed by a tliird document that if 
within three years the veiulor i)aid Rs. 399 a.s 
]irincipal and paid tlie rent from nioiitli to montli, 
he would re-sell the liousc to tlie vendor: 

Heldy that these three documents read together 
amounted to a mortgage of the house, tliat is to say, 
a transfer of the property with the right of redemp¬ 
tion within a fixed period and an agreement t<i pay 
rent in lieu of reasonable interest. Xagindas 

Jkkisondas r. Nan.abhai Dullabhram, 10 Rom. L. R. 

774 

-of I6ASC> SVe r.EASB. 


COntl*ACt —to cotnpound ttffence, proinis^ 
^onj note executed in consideration oj\ tvhether letjal 
—Xecessarij condition —Revision —Hiyh Court's power 
of interference—Mere errors of procedure, effect of. 

As the offence of causing grievous Iiurt cannot be 
legally compromised except with the con.sent of the 
person to whom grievous hurt is caused, a promis¬ 
sory note executed as consideration for compounding 
such an offence committed against a person who had 
died previous to the complaint, is illegal and cannot 
be enforced. Such an agreement to pay money in 
consideration of compounding a criminal offence 
cannot be supported even on the ground that the 
party who executes the agi-eement would also be 
liable for damages. 

The High Court as a Court of Revision has no 
power to consider justice apart from such justice as 
the law 1 ‘equires and cannot refuse to interfere on the 
ground that moral, as opposed to legal, justice, is a 
ground for refusing to interfere in revision. 

Mere errors of procedure or technical defects not 
affecting the legal justice of a case will not bo 
encouraged by a Court of Revision. WI. Mottai Reddy 


V. Thanappa Reddy, 37 M. 385 

'Auctioneer not carrying 


IBl 

out terms of 

131 


contract, liability of 

j breach of—Damages in excess of 


earnest money 

Contract Act (IX of 1872), s- 11 — 

—Contract by mhior ^ Minor, right of, - Propeiiij 
purchased for minor by some one else, minor's 
rights in —Sale of property by father, whether 
valid. 

A contract by a minor is void and not merely 
voidable. Therefore, when a minor enters into a 
transaction where a contract by him is an essential 
condition preliminary to the transaction or con¬ 
tractual obligations on his part flow from the trans- 
{iction, it must be regarded as void. 


Contract Act- contd. 

Rut where a contract by a minor is not a iieccs.sary 
condition for upholding the riglits of the minor 
in property, his rights should be maintained. 

Therefore, a purchase of ])ropprty for tlie benefit of 
a minor by bis maternal ancle is valid, and if f lic 
property is alienated by the minors father, tlie minor 
is entitled to rccov'er. IVI, Munia Kon'an v. Pkki maI/ 

Koxan, 37 M. 390 195 

-~~ - —— 5 , 23 —Agrceynenf to pnn money 

fio- procuring adoption, validity of—Pahiic policy. 

An agref*meiit to jiay a bribe to procure the 
adoption of a boy is one against public policy and i«, 
therefore, void. IVI. Thuri Kothandarama "Rkddiah 
p. Thesl- Reddur, 27 M. h. J. 446: I b. W. 928 779 

-— s. 55 I2I 

---S. 63 


SS« 69, 7Q- -I/Itndlord and fen- 
oj keeping premises clean —Tenant, whether 
liable—Suit to recover costs - Jurisdiction. 

A landlord i.s not entitled either under section 69 
oi section /O of the Contract Act to recover from 
his tenant tlic costs of sweepers and hhishfiso)n\)\ovvd 

under an order from the Municijial Roard to keep 
the premises clean. 

biich a .suit is neither for an enhancement of renc 
nor tor the recovery of dues under section 13 of the 
lovincial Small Cause Courts Act and is cognizable 
by a Small Cause Court. A. Niibi.n Chander Rose v. 
Oadda Rekhai, 12 A. L. J. 93». 77 


s. 70 


77 


- - S- 74 -b/an\esi money-- Breach of 

contract—Damages, in excess of earnest money. 

licre a clause is entt'red in a contract proviiling 
for the forfeiture of a deposit made bvtlie contractor, 
and the person for whoso benefit the clause is en¬ 
tered in the oonti’act does not content himself with 
retaining the deposit as a forfeiture but sues for 

liim Mirough the default of the 
other party, on the ground that the deposit amount is 
insufficient to cover such a loss nr on the ground 
that the contract provides for both the forfeiture of 
the deposit and also for the right to recover the lo.s.s, 
he cannot recover more than the difference between the 
loss incurred by him and the deposit money. IVI« 
VELI.ORE TaLCCJ RoAKD V. GOPAL.VSAMt Naidu, 17M. 

L. T. 84 226 

■ - S« 104 —Stoppage in transit — 

Sufficient notice—Telegram to carrier not to deliver. 
Where an unpaid vendor sent goods by rail to 
and at the re<iuest of the vendee and on becomino' 
insolvent, while the goods were still in transit, tele° 
graphed to the Railway Company asking them not 
to deliver the goods: 

Held, that the telegram was sufficient notice to the 
carriers, as no particular form of notice is required 
to effect A valid stoppage in transit under section 104 
of the Contract Act. S. Ruhimal v. Michumai, S 
S. L. R. 6o. 424 

-— ;-ss. 201, 209, 2ia-Princi. 

pal and agent -Suit to recover money—Limitation- 
Moveable property—Money, u-hether moveable pro¬ 
perty -Agency, termination of—Limitation Act (IX 
o/1908), Sch. I, Arts. 89, 115— Agent's contract to 

QCCOXUlty 61/71^ OTk'^^ATtxcle (ipplicdhlCy 


IXDIAN CASKS. 


^03 


(1 


[191 


V 

0 


C( /.tract Act-, •nt.i. 


A" ]' (ii"\i';i i>|i' I ii'< •{•I'l't \ williili I ■ 

iiiir •>/' Arfii'l.'Nil (.1 Srliciliil.- loltlH- |.jinit;ii l■>ll 
suit lt\ :i |U'itic-i|i;i| iiL’uiii't lii'Ui;' Tit |r.r T-.M-i-i\i'tl 

Jiii'l tioi :irciiuur*'il foi'i' l*v Aiiifl.’ Ml "f 

tin* Uhlitatiori Act ;ircl )> l^jirrthl jf not 

rlic of fin* torrinhhtinn oi 

tlir :i<ji-ric\'. 

All ;iL’’.‘ticy is i|»-i<-i iiiiiifr| \\ luMi lliu jiy»*Tif ccusfs 
rn j'r|irr>- iit ilic )iriii(i)tal. rlMiiiL''li Itis lialiiliiy iti 
ri'Sj.rcr Ilf ru f.s ilonr hy iiiiii as :ijrfTir may ftin. 
tiiiiii-. 

1 )i<'r.'(i*rc. \\]iciT nil as^fiit in olii'iliriuv ti> a 
ri'lrL'i'iiIII sr‘nr liy hi> j»rim,-i|ial Inimls ox'nr ilir 
cliarL'' i<» ariorln-r |n*i‘sijn, )ii> air.Mii'v frniiinnii-s 
that viTv flay as liis aiitliorify is rrvnkml. 

An aL;i-Mr s ntintracf in acrdinii lo |ij> jiia'nfi|>aI. 
ivlii'flicr r\jirnss nr iin|>lji‘«|, is sjii’ciaMv |iru\i<liMl fur 
in Articlf SJ/ of ScIumIhIc I nf the lAiiiitalinn A«'t 
nnil it caimoi lio inchnlfii iindnr Article 1 IA nf i hr 
Act. 

INt Srs/n/f/n^ | ij an tiirmif s fi mt rant rlir 

fixitijf ol a (late hir rcinlri-iiiir acc<iuiiis ramiot stnp 
tin' frrmiiiatinii nf tin* a<rrn(‘v. IVI . \'i:\K VTArn vt.AM 

CHKriA r. XvitAVANAN CukTTV. 2H M. L. .1. 1 |() 740 


Ccntracl Act—condd. 


S. 232 


SS. 209, 210 


740 


SS« 230, 23 I — Prinn'iHil ninl 

in /,/..• ,,'imr - .N'///7. 

uf-A[i>-ul n,n{ --r.i r,f ,j r.,„tr,>rl 

l‘rhrn-n jn-iuri jn,l ninl -I)ul,asli(>s. ,,.„ifinn 

o/ .Sa/nai/r///—S’rrar//// i,n>tirii n il), ,/,/,•;// i\rli„il 

A<lnj,(,n'j iujr„l\< urls, ri,,hf.< o,nl 'linhllitlrs n/- 
hl'nhj — Evuh’ur,' .\rt ({ \H72j s. <)2 -(‘n„trarii 

xhHhrr f>rl,in,rtl nrn.,r„f, i>nrn/ r,i.lr„rr in 
jirin-f, irficflirr oil 

IVr C. .1. -W'Urrr ,u, i,„„ 

a wiiti.-rn'oiitnict in his mvri naiiii' and wiih.ini mcn- 

tnnnn- his a^nnicy, hr ran sn,’ and lir surd ni...,, lhal 
uoiii rant, * 

'I'll- |,,siti„nnlJJnhashrs in thr .Mini,-as I'lrd. 
driiri IS iniicl, tlir .sa,„r ns ihni ,d' Ih.nian in \,,rlln-n 

u hri-r a pimv arts .Ivlyiisns .snh.inrml, ihrrr 

' |.n„r,,,al undrr srclinn l!)n„f , 1 ,, 

Pen- .S, Ai,j,ir. ./.-U'hrrr l|,r „nrsii„nis 
yirthrl- lliidrl- thr trnns nf a rnidnirt a rnnirnrlinn 
Mil,' IS artlng fni- hninsrlf nr „„ lirhalf nf n in-inrinid 
" 'S nn, a cimrstinn rrlalinn tn il„. in-nis nf 

Mhlr. r,;m„ fnrir, a fomract hv \a''laT'^nn'' 

liHnriir^"’ .. Hi::: as^ 

I li(* |>riiicii)l<' f)f Hcction ••^'<1 ij' ti i 

with the agent, the lainripal isLun'd hv 

sub.ststing huLworn the anent 3 I - 
party. ° coiUracliii 

U'licrn n contract ha.s boon oium-ml Im, i 

as a-nnt of anotlior, the ners.m , ' ono man 

>i!is l)f<>n made cannot (nkr H, /" it 

beating its burdens. m.'.Snun, Kunv K-1' 

V. ili.sm K.ijtJoui, ->7 M. L. J. r,oi 


< 1 * 

o 



- -s. 2^7 — hniiirr.<hljt—I,ifouf jHirt. 

///•/•, linliHih/ nf—hifihilHit nf infant fHiI'fner to he 
iiiljniltintt insnirrnt — l‘n.<ilinn nf infant in joint 
Jlni'ln fitinihi hnsim — I)isal vciict/ nf ttne partner 
rffiTt nf — }‘4>sitinn nf Itcrcimr—Pmrinriaf ln.<oh'vucu 

Art {II! nf l!l()7b s. 1(5. 

An infant may be admitted to the benefits of a 
]iarriirrshi)i. ilinii^-lilm cannot lie made ])ersonallv 
liable fnr jiny nblie-atinn nf (]|(> lirm. 

.\ii infant parrurr of a tirm cannot as such be 
jidjmlieatcd an insolvent. 

'I'licre is no dilferenci- in |irinci|ilt‘ between the 
natlire of till '1 lin liability of an infant admitted bv 
a«:ri‘enHmi into partnersbip business and that of 
aunt linr on wlmsi* lielialf an ancestral trade is earried 
on by t lit' ^riiardia ii. 

'riiercfnre. a 11 indii infant on whose k'balf a family 
lra<lo is carried on is not pt'rsoiially liable for the 
debts itieiirred in such a trade, but bis share tberoin 
is alone liable. 

\\ lieti a pTtrtmn* has hemi adjiul^ed an insoli'ent, 
the partnership is not mn-essnrily (iissi>lved and the 
Ib'eeiver ap]ioinied titider section 1(5 of the Pi»vinciul 
Insolvency .\ei niendy rephiees the insolvent partner 
in tespecl ot ili(« liiisiness ot tin' lirm niid cunnnt 
claim, as Keceiierin insoUeney, to take exehisive 
)ioss«‘ssion f.f tlie i-ntire assets of the tirm. C. 

Sawasi (’iivitAN .Mwnii. r. Asrrosn (inosn,42C. 

2-'"> 836 

Contribution .Imisdiction — Small C’ause 
( oiiri - Suit In re<*o\er aiiioiint paid bv pnrelmser 
tor ineiinibratiee on prnpt'riv representt'd free frmii 
incnmbi anee ('mn pen sat ion 909 

Mnrtyaye Mortyat^e by om* partner 
ol whole partnersiiip prnperii- .Mortjfn^' disputed 
by other pari Her (’onipmtnise Oisputinj' partner 
tnnie-lakiny to pay part of inortjj’nsrt'.dobt — Mort- 
iruL'e siibsiMpieiil ty declared nut l»indinur (*n disputing 
partners share .\lort o’ni^enlebi ri'ali/.ed from 

partner exeeiitiii”- d«etl- Suit by niortjjnjfor for 
coni ribiit inn in terms of compromist*—Other 
lain tier, liability of. 924 

» J'" MaintrnainY iirant io 

K-I.lnir I,,, II...:- hn.llnrs ^{’Innyr crt'alnl on their 
.''hmr nj itrni>i-,tir.< - Snh' if snuir prttpertit'A —.Ifaill* 
(< n inre iliu irr s.iti^jir-l /ii/o/o' pan’/mst'i*—/bti'c/ioser, 
liahilth/ nf 'nij.•ilnitInn hrtiiirit pare/ni.scr rtiid 
Ir.l.il .fin rsrnt ilii, <, /•-.'ai i'p/f- oL 

llin'e brotlcrs executed an cAr(ij-aaaii//( ^muting 

«| cerliiln nuniial maiuienanci' to tlie widow of thoir 
onnb lirotber. by makiiiir ibemselvos jointly Ulul 
M’lerally liaiile therefor and by oivatilig a 
i lai^^MMi hall shares of ilu'ir zemimtari properties. 

i" nuiinieiiance fell into jun'iirs with tho result 
Ihal llu' widow obtained a decivo. Tho plaintiff, 
'' to bad imrcliased t)u simro of one of the tlu'OO 

notliers in one o| bis ]>ropevtu's, stitistiod that 
(t mee ot the widow and sued the holder's of tho 
»IH'-ivnt properiies f,,r conirilmtion: 

j1«c three brothers or their ivprosontn* 

tiV('s u,'re e.pially liabh- and 

that as ln'twei'n the plaint ilY and flu' ivproseutativos 
o lii^ M'lidor the liiibiUiy should Ik) doUirmiuod 
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Contribution-coucid. 

the basis of tlio value of tlic jiroperties respectividy 
iii their liauils at the time when the decree for 
mainfeuauee was ))assed. Ci Sashi Sekhareswar 
Hoy V. Sashibala Debi 480 

Conviction — IdeutiHcatiou, when suftieieiit to 
eoiuict—(jrave susjjicioii, whetlier >uttieient for 
(umvietiou 


Co-operative Societies Act (II of 

191 SS» I 20 — Cha)ye, enforrc.'thilifij i>f 

—(’(('(7 ProccdiiiT Code (Act V of 190SA s. 73. 

Utider section 73 of the Civil Procedure Code, 190M. 
a Co-operative Society cannot enforce a char<re under 
section 19 of the Co-o))erative Societies Act, unless 
tliev have a decree or a charije under section 20 of 
the latter Act. C. Abdi'i, Kauir r. Shahabazpi k 
C o-oPERATiVE Bank, 18 C. W. X. 1140 81 


s. 20 


81 


Co-parcener, rij^iit of, to relinquish his share* 

21 I 

Copyright Act (HI of 1914), s. 2 /a- 

fniKjement of copyright—Laic Reporln ■^Jiulgmeiif.^ 
— E.rfrarfii and facts cidlccfrd hy Reporter, ichefhrr 
can be copied. 

It is ji:onerally true that in the reports <if jud«r- 
inonts the reporter has no co])vri{?ht, biit it 
cannot b(' said that in the selection of caso.s and 
in the arrangement of reporting the reporter has 
not the protection of the law. He is entitled tr) 
re])ort such judgments as he obtains by expendi¬ 
ture of his time, labour and money, but wliere 
he fails to exert his own energies, he cannot be 
allowed to avail himself of other peopi(*’.s indnstrv. 

Therefore, where the defendant reproduced, ' not 
only tlie judgments whicii had been reported by llie 
plaintiff, but also such parts of the plaintiff’s reports 
as formed no part of judgments and also took 
from the plaintiffs reports extracts and facts 
whicli had been collected by the plaintiff from the 
records of the cases: 

that the defendant liad infringed the plaintiff’s 
copyright. C* Jogesh Chandra Chaudhuri r 
iMoHixi Chandra Kay, 18 C. W. N. 1078 30 

Co-Sharer, not recorded as such, whether bound 
by partition proceedings—Prohibition under s. 233 
(D) R* P- Land Revenue Act, applicability of I 19 

9 right of, to collect his share of rent 
sejjarately—Recovery of co-sharer’s fractional 
share of rent, suit for, not maintainable—Division 
of Joint lands of tenants necessary—Tenant paying 
rent to one co-shai'or alotie, released from further 
liability. 237 

Costs, award of—Proceedings under JiCgal Practi¬ 
tioners Act initiated in District Court—Reference 
to High Court—Power of District Judge to award 
costs of proceedings before him I 25 

Court Fees Act (VII of 1870), s. 7 (iv) 

(f) —Suit for adininisfration of estate—Suit for 
accounts—Valuation for jurisdicti&n and Court-fees 
identical. 

No doubt a suit for administration of an intestate 
estate is in some respects a suit of a unique kind, but 
after all it has many features in common with a suit 
for winding-up an i.nsolveut estate, or a s’lit for 


Court Fees Act — coiicld, 

dis.solution of purtner.slnp with taking of uccoinds 
and allotment to each partner, after all (lebrj>. etc., 
are settled np, of his net share. In all of these suits 
the Taking of accounts is a prominent and necessarv 
feature and tlie mere fact that, after accounts Jiave 
been taken, tlie Court,c.c nrre.^sifafe rri. actsin windin^-*- 
iqion rather different lines in the different classes of 
cases, does not take any of them out of the ])uj-view of 
the ‘suit for aeeounts.’ 

A suit ‘for an aceouut i.f any pro]>erty and foj- its 
du(' administraiion tails within the purview of section 

7 (/r) (,/). Court Fees Act. The valuation of such a suit 

for the purposes of jtirisdiction and Conrt-fees is 
the same, p, SHiMA-ro-i.ix r. Aishabi. lOO P H 
1914 3^'^- 

- ^-— ss. 9, 10 — Valaotini. deter- 

oiined by Commi.s.sioner-Plainti(f failing to pay ad- 

ditional Conrf.fee irifhin prescribed jn-riod~Suif to 
he dismissed—Plaint not to be rejecfcd—t'iri/ procc 

dare Code (Act V of imS), i). 17/, ]] 'u, 

abamlon part oj claim for irlu'cli Conrf.f'ee not ,,aid 
III lime. ' 

It as the result of an impiiiy under section 9 of liu- 
Conrr hoos Act a Court directs the plaintiff, if ],e 
wi.shes t,, continue tin* suit, to pay the re.p.ired 
additional ( ourt-fee witliin a time fixed bv the Court 
and the jdamtiff fails to do .so, the plaint should not be 
rejected uuder-Order VIl. rule 11. Civil Procedure 
Code, but the suit itself should be .lismissed 
under .section 10 of the Court Fees Act. 

A idaintiff who has not i>ro])erlv valued his claim 
or paid a sumcient Cmirr-fee is not entitled at the 
last moment toati option to abandon jmrt of his claim 
and retain only that part for which he has )>aid a 
surticient Court-fee. B. Valli Ise A.maxji r 
MAH.MAI) Ada.m Asmal, 16 Bom. L. R. 763 746 

-s. 10 746 

Criminal breach of trust, SeeCKiMiNAt. 

Procedure Coi>e, s. 179: Penad Code, s. 40o. 


- 9 offence of, when complete 

136 

C riminal Procedure Code (Act V of 
1898), ss. 4 (h), 195, 476-Comi,lai„t~ 

Sa nction. 

Where the order of the Court was “1 herein' 

complain against R .that he on. 

. . . filed two false and forged bonds in suit No. 

.ill the Court of .and 

thereby committed an offence under sections 471 467 
and 209, Indian Penal Code. Tlie papers w’ill be 
sent to the District Magistrate wdth the request that 
they may be made over to a competent Court for dis¬ 
posal:” 

Held, tiiat this was a complaint as defined in sec 
tion 4 (6) and not a sanction under section 195 or 
section 476 of the Code of ‘Criminal Procedure A. 
Raja Ram r. Emperor, 12 A. L. J. 881; 15 Cr. L J 

700 I4Q 

-:SS. 12, 460, 528- 

Transfer of case - Magistrate made Ckainna/i of 
Municipal Board, whether still Magistrate and sub¬ 
ordinate to District Magistrate — Jurisdiction. 

A Magistrate, w’ho is gazetted to the office of the 
Chairman of a Municipal Board and takes charge of 
that office, is divested of his teiritorial jiuisdietivij 
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Criminal Procedure Codc-L *nr.i 

ft'; ainl iv lu) lt.iiL'<T siil»nnliitalc to flu* 

District .Nfavisrrat.-. Tli<- latti-r. tluTcforo. c-annot 
traiistVr ativ <*riTninal case to him tor trial. A« 
N viMi Mam. KMt’KKoR. IL'.V. K. •!. •‘'ttO; 3(> •>!:{; 

’15 ck. l. .1. rm 141 

_s. 107 — liii’iirh nj imhlir 

l„iiry — sh'iiihl liii.<r Ins milrr *»// critlfliff 

,.u r,-riiril owl w>l "i, finsinitil kwiolriltjt nufslih’ 
— yiutllwfs III ui'ih r —II/</*// nhji'rl 

iii'ilrr nii f/i i'in'i. 

'I’lic liiial (l*-ci>ioti in a ease ^lIoul«l !»«• hascti simply 
ami cnitin-ly upon evidence Ic'jrally hroujrht on fet fin* 
record. Tlierid'ore, a Majristratc* wlm p(Ksscs.<es onl- 
side kno\vl<-d<re of matters w hic h are not evidence* in 
a case under section 107, Criminal i’nn-c-durc* Code, 
slumld kec'}) tliat knowlcd”’c> out cjf his jni|o'nn*tit and 
<*ndea\ciur to base liis decision entirely upon tin- 
relevant «*t'idenco in the case. 

To justify an urfler nnd»‘r seetiem 107, Crituitml I’ro- 
cediire Code, the Maj^istrate should find that c-ven tlie 
person proceeded aj^ainst is likely to commit a breach 
ctf the peace or disturb the public trancjuillity or to die 
any w ron;rful act that proljably may occasion a brc'aeh 
of the jieaci- ordistui'b tlie public fratitpiillity. 

The liindu residents of a town wImjsc- ohjc*et was 
to take the* Dnsrliro prc*cession, or to cause it to be 
take'll, dc»wn a particular route, not forcibly and in 
debfince of any jcrohiliition which mij.^hl be issued b\ 
the authorities, but with the sanction and umh'r the 
}>rotection of the authorities, cannot be riirhtly bound 
over under .section 107, Criminal I’rocodure Code, t«i 
keep tlie peace. At IlKi.r.v.wiMN J'ttAs.vti e. Km* 
FKKOK, 12 A. L. .1. 12-lt); 10 Ch. 1j. -W); 117 .C Xi 


— --SS» I 07« I 17 —SiTuritfi 

inth.’rril I'iHtiml umj iwininj — 0<t\vi, irlictln'r illoijtil. 

An order under section 107. Criminal Procedure 
Code, is bad in law if it is ma<le witliont inakiiic’ an 
impiiry into tlie truth of tlie infonnation ujmiu whh-h 
))roceedinj.rs were initiated. A, .MI'I.cua.mi r Km- 

rtiKOR, 12 A. L. .1. 1202; 16 Ck. b. .). 01; d? A. do 


-;-SS. 107, 125 

Scriiritiijor iTfpinij jn’orr — }{>>wl fi>,- 
nincrlliifiou Mtiijistnitr, Jii, {siUrh\iii of - . 

Atliiilsxiou of rasp, irrnmj, efiWi nf—lirvl.sli.ti, lihil, 
Court'?! fioirer ni -(^iiustious of fid, iihrii to he vmi. 
tuth-n'tl ill rrrlsioti. 

Section 12."), Criminal Procedure Code, docs not 
confer upon a District Maj^istratc either an appellate 
or revisional jurisdictifui, bnt it confers an nri^fiind 
juri.sdiction in respect of orders bindini^ down persons 
to keep ilie p(*ace. A pi-rson .so bound down lias tm 
remedy by way of appeal to the District Ma^dstrati*. 
Tlie proper course for liim is to brinjr his ease in revi- 
sion befori' the S<*ssions .Ind^c. 

V Hi<.di Court, lia\inv r.m-c admitted a ease h. 
revision and having' H.ved a dale b.r tin- hearin- 
thereof, ought to dispose of it on the merits after 
lieanng the applicant for re\ i>ion. 

Tn criminal revisions, rlie High (-...iri, 
ordmardy consider rpu-stions of fact, e.\ce)>t wher--' 
the matter has been before only one Court below Q 
SliFo c. Kmi-f.rok, 1 O. L. J. o-U; lo Cit L ] 

169 


Criminal Procedure Code— contd. 

-—-SS. 107, 526-iv«a... 

frr Ilf ruse - pnirer of llistrirt Muiji.^triife to semi ease 
II inter s. 107 to seeouil elnss }fuiiisti ute. 

It is iior <’iimpet»‘iit to a District Mtigislmto to 
transfer a ca.si- under section 107 of the Criniitml 
Proiaalnrc ('o(h‘ to a Magistrate of the second class, 
who is incompetent to conduct and complete tho 
]U-orccdings A. (lotU.Nl* Sau.M f. KmfkruR, 12 A. 

L. .1. iidO; 10 Cu. 1.. .r. d7 A. 20 647 

— --—-SS. 109, 122 — Magis- 

tratr's finin'r to rejeet surety—^ufieieiit ground — 
llrfeucu u'ltiirss, irhether euii sfuiitl surety — lieeision. 
Sureties for good bi'liaviotir should not be rejected 
men'iy on the strctigth of the report of a 'I’uhsildar 
ami a Snb*lnsjicct(>r of Piilici', without sotnc further 
)>rocccdings nr at any rate without giving the 
.sureties an «ipportimiiy of nn'ctiiig any allcgjitions 
that may he made again.st rhem. The fact that a 
pcr.s<in ollVring In'm.self as surely for the good 
bcliavionr of atiotlu'r has given cvidt'uct* in favour of 
that pi'rsou in a pnaa'ctlitig under section 109 or 110 
of the Code of Criininnl Proi*ednre, wltieh resulted in 
the passitig of an lU’iler r('(piiring seetirilv, wotdd in)t 
be at all a good reason for n'fusing to accept the 
surer V. 

'I'lie disi'ft'tion eoid’eriu'il oti a Magistrale hv section 
122 of the Code is a widi' one timl tlie High Court 
should not lightiv interfere with anv ivasoimble 
e.vereise of tlu' same. A. R.viK.voi r. KmI’KRok, 

Cu. I.. ,1. 727 175 

-SS. 110, 5I4-/imid 

Jor iififieiiriiuee lu Cmirt — l.luhility of surety. 

When a per.Min stands surety for tlie appeai'nnoe 
in Conn, up to tin* eoneinsioti of the <*ase, of a man, 
win* has lu'cn ealh'd tipon ninh'r section lit), Crimi* 
nal Proeeduri' Code, to furnish security for g(K>d 
belinxioiir, the liability of the surely does ntit eeaso 
until the culprit, if so orderi'd, appears with his 
sureties and e\e<‘utes liis bond. P. .\iniri. KaKIM 

r. KMi'Kioiit, ;i2 i*. i{. m: 1 ck.; kj Cu. b. j. 74 666 

---^-SS. 1 10, 1 12 -DWeio 

lion III rusfoily nil iiirre rniuesf of |*nli^e—^[ugis• 
truie In roiisnlrr rrusnus uml to ^diiee them oh 
record. 

IN’rsous, w bo niter inxestigaiion niaiix* ItJive been 
lontui to be pi*rsons not provi'd to have lu'en eon- 
eerneil in niiy cognizable olYenee anti against whom 
then* is no reasonable einiiplaitit or sttspicioii of their 
liaxing heen so eoiiei'rnei!, slionld at tmee Ih' released 
and any tunlu'r detention of tiiein is a detention not 
xxarranled by laxx, A Magistralt* has no jnrisdietion 
ol any kind to net under section 110 of the Code of 
( riniina) Procedure until In' has sntlu'ient informa¬ 
tion bi'tore liim as will sutliee for making an oixler in 
writing setting lorih its substance and the further 
|«ariieular> re.|nire.! by sect ion 112 of tho Code. A. 
bMi'i-itou .. (;x\)vM. IL' \ 1 , , 1 . ;mi>: lo Ck. b. J, 696 

144 

_ -- - -- S. 1 10 im/Mi/'i/ iM ptv- 

■iress- i*eh,nri y or. . — IKegah'ty —Oetuuttf 

To send a )it rson to jail xvliilo an inquiry under 
security proceedings is in progivss, is an illognUtV 
Avhicli projudioes his interests in tho iiuiuiry. 


GENKIIAL INDEX. 


Vol. XXVI] 



Criminal Procedure Codc—eonta. 

Therefore, such an inquiry can be said neiiber 
to be fair nor conducred witli that regard for the 
rights and privileges of the person against whom 
the proceedings are taken, which the law requires. 

Where the Chairman of the Managing Committee 
of a Municipality was proceeded against imder 
section liO of the Criminal Procedure Code, the 
proceedings being based on evidence of general 
repute, and he was detained in jail pending tlu' 
inquiry: 

Hehl, (1) tliar tlie fact (d‘ detaining him in jail 
while the inquiry was in pnjgress prejudiced !ii> 
interest in the trial and rendered the iruiuiry 
unfair; 

( 2 ) that the evidence of general repute must in 
this cose be evidemee of a reputation which the 
accused Isad acquired since his aiqjointinent to rlie 
cliairmauship. B. Bhau Savai.aram Kotasthank v. 
Emperor, IG Bom. L. K. 16 Cr. L. J. 91 I 003 

- SS. I 10, 5 I G—Trans. 

fer of proceed!ngti under a. 110, nppheation for — 
Oroand of tran,<fer—Apprehentiion of not hnrinfffnir 
and impartial trial. 

The petitioner made an application under sec¬ 
tion 526, Criminal Procedure Code, praying that the 
proceedings taken against him under section 110 of 
the Criminal Procedure Code be ti*ansferred from one 
district to another, on the grounds tliat he was arrest- 
cd without a warrant, that In's medical certificates 
w'ere not accepted, that he was not informed of the 
charge for some days, that his request to reserve 
cross-examination was disallowed, that his pi*ayer 
as to the production of certain documents was r(‘- 
jeeted, and that the names of some of his witnesses 
were struck out wiiile a sum of Ks. 100 was de¬ 
manded from liim before summons could be issued 
to the rest of his M'itiiesses: 

Held, that these facts alone did not in any way 
show bias or prejudice in the mind of the Magistmte 
against tlio petitioner but they, taken with the fact 
of the iustitution of sev(u*al criminal proceedings 
against the petitioner prior to the proceedings under 
section 110, Criminal Procedure Code, would likely 
give rise to an apprehension in liis mind that lie was 
not likely to have a fair and impartial trial in the 
Court before which security proceedings against him 
w’ere pending and that, therefore, this was a fit case 
for transfer. A, Jafar Husain r. Emperor, 12 A. 
L. J. 736; 16 Cr. L. J. 56 648 

-S. 112 144 

--S. II7 658 

—-S. I 17— Enqnirieff under 

Chap. Vin—Rules of evidenee—General repute, 

evidence of —Admissibility of evidence, test of — 
Witness to general reputation — K.vainination anil 
cross-examination — Practice, 

Enquiries under Chapter VIII of the Code of 
Criminal Procedure arc governed by the ordinary rules 
of evidence. Evidence which would not be admissible 
at an ordinary trial should not be admitted at a 
trial under section 117 of the Criminal Procedure 

Code. 

Evidence of general repute may be either e^ndence 
as to the general opinion of the neighbourhood or 
community in which the })erson concerned lives 
or to which he belongs, or the personal opinion ot 
the witnesses who are examined. 


Criminal Procedure Code -contd. 


The test of the admissibility of evidence of 
general opinion is whether it shows flu* general 
reputation of the man, not necessarily the opijiif)n 
of the entire community to which he belongs but. 
at least the opinion of a considerable number of 
persons. It must not be merely the repetition of 
what one or two persons have said to tin* wit- 
ness. 

A witness to general reputation may be examin. 
ed and cro.ss-oxamined as to his means of know- 
ledge and when ho giv(»s his own opinion, be mav 
be asked to give the grounds of liis opinion and to 
give the names (jf the jiersons whom b(‘ lia.s beard 
speak against the eiiaracter of the person con¬ 
cerned. A, Beckai r. Emperor. If) ], j - 05 . 
12 A. L. J. 937 153 


s. 122 


175 


s. 122 - Dix'retio 


II 


Opinion formed on Pidire report. 

Tlie discretion given to a .Magistrate by .<(*etion 
122 of tlie Criminal Procedure Coth* is a wide one. 
There must, however, be some sort of indejiemlent 
inquiry by the .Magistrate, sliowing that a judicial 
discretion has been exerci.^ed in rejeeting a .suretv. 

Therefore, a Magistrate's order r(‘jecriiig a suretv 
merely on tiie Ptdiee report an 1 wirliour anv independ¬ 
ent inquiry by him.self is bad. A. Bhawaxi Singh 
V. Emperor, 12 A. L. .J. UH14: 6 Cr. I.. .1. .54- 64b 


125 
s. 133 


169 


~' Si I 33 ~ ^omtnotluii Ilf 

jurors --Principle to he oh.'<erved by Magi.<trofe.-<. 

It IS not illegal for a Magistrate to address anv 
in([uiry to the person who first came forward to di'aw 
his attention to the existence of an alleged public 
nui.sance, with a view to ascertaining tlie names of 
respectable and independent residents of the neigh¬ 
bourhood who would be willing to serve on the jurv 
but it would be highly improper on his part to appoint 
to serve on the jury tlie friends or supporters of the 
person at wliose instance t!i • pi-»• eeflings are being’ 
taken. 

It is, hoivGver, expedient that in all proceeding.s, 
initiated under section 133, Criminal Procedure Code, 
the Magistrate should bear in mind that he ks sup¬ 
posed to be acting purely in the intere.st of the public 
and should be on his guard against any tendency to 
use the section as a substitute for litigation in Civil 
Courts in order to the settlement of a private dispute. 
Ai Farzand Ai.i V. Hakim Ali, 12 A. L. .T. 1241; 16 
Cr. L. j. 40: 37 A. 26 


- - — 133 —Question of title 

raised — Hagi.'^trate, duty ot, to decide bona fides of 

question — Procedure—Civil Court, reference to 

Party failing to have ierour.-<e to Civil Court — Hagi.s- 
trate, power of—Power under .■>. VdH, how to he v.sed. 

Per Sharfuddin, J. (Temion, dubifnnfe). _ 

When a person called upon to show cause under 
section 133, Criminal Procedure Code, raises a question 
of title, the trying Magistrate must decide whether 
the question has been raised bona fide or it is 
set up only to oust the jurisdiction of the Court. 
If the Magistrate finds that the claim set up is 
a merenretence should pass final orders and make 
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Criminal Procedure Code -I'Oiltll. 

the lluh' hiif it in- lin«l> rli:it ii is Imuo jhlt- 

rfii<ed. lie should <r:iy his handiiiid i<dVr tlu* piirfy 

to (‘i\il Conn, And if rtio }i;irfy wiiliiii a fcasonalile 
rime dois not lia’.’f* recourse to Civil Court, fin* .MaL'i.-^- 
tirifc inav ilieii |ir<"‘er'tl tn inaki' tin- Kuh* alisolntc. 

'Dll' provisions ot soiri«)n Idd. Criminal I’rocrtlnri' 
('t>ih\ <,^|iiinld Ilf >|tarinL''lv ii.^ed as an\ oiah*r pasM'd 
niHh'i' thf section cannot !»■ ipicsfioncd in any (’ivil 
Court. Cl M vNii'i K Dtv r. Himii liiirsA.v S\i<K.\a, 

i.s c. w. X. losi;; ].') ci{ I., .1. 42 c. loK I 46 

^ - S. 133 — 11”/"/ nr fiiih/ir 

^iliii’r —#//).>7<’a/7oo(, irniiintl i>/--.l///pi.'7/v//c. /Hnrrr uf. 

Section of the C‘»le »if Criminal l*i*o(‘«*'lnre 

emjiowers a .Ma/rislrafc to order tin* removal of an 
ohstrimtion from any way <ir from any pnhiic placi*. 
and iiefon* the section can l>c> applied then' must he a 
Hndiii'' that the ohsirucrion in (picsilon is situated on 
a way wfiicli may he lawftilly used hy the juihlic or 
on a public place. A. ('ll i it.v \i \ v r. K\ti*Kkou 12 

A, h. -1. 1024: lo Ck. h. .1. 724 172 

-S. 137 323 

■-- -- S* 144 (4) — thtlfr 

hi( /irtiii<i [>isfrirf .\finfis/ni(r--f,,,- 
/•«'.N/'/.<.s)/e/, fnj irliiKii tn hr ili.<i\nsiu1 n/. 

An order [lasse/l umler secri/m I M. Criminal I’ro- 
cedtire Code, by a doinl Ma«risrral«*. wliih* acfin;ras 
a iJistrict Mae i.st rat i*. ,*an b- resciiide<l or aliere/l 
Jifter his reversion, by tin* rlien District MaL'istrate 
hiinsi*lf and tin* latter cannot transfer an application 
for r<*scission or aitei-ation t/i the former. IVI, 
Sn.N|i.\i{S.\.\A.\t AjVINCAH Kl, VVWAIJ.I SkJ\IVA.s\. 

r iiAKi. Hi Cr L. .1. 7 f 666 


Criminal Procedure Code— conta. 

I'mier section I()2 /.f the Criminal IVocnaure Codo 
a Dohec Diliccr can be nlh>wed to depose to what a 
\\iim*.-.«. Iia<i .sairl to him in the course of tlio investi- 
•ration fnr the jmrpo.se <.f corroboratinfr the testi¬ 
mony of that uiincss before flic trial Court. 

W-v Sinh, .}. -Scctir)!! lt»2 of rlif* Criminal Proce- 
ilm-c C«Mh> cvcludes (inly the icrifimi. B. K.MFFRor 
r. llANMVRAOm KAMARAOIii. H5 HoM.' L. IC (iOH- JS^nu 

b. .1. H. .-,s ’ I 2 Q 

--s. 165 {1) 319 


--— s. 145, I injll I I II II iiiti'r - 

.\[fi(]i.'<liafr, ihitij nf. 

In an impiiry under .s<*etion 1 fo. Criminal Pro. 
c-edun* ('ode. it i.s the duty of the .Majristrale to 
determine who i.s in actual posse.ssion of the properiv 
at the time of his preliminary order. 

Qiinrr ,—Whether iimceedin-^s under seeiiou If.', 
of the Ct»de of Criminal Procedure ejin be taken 
where the two parties are in th(‘ po.sjtion nf principal 
and n/rent y IVI. VAmiiANATHA A ivar r. Si im.vi.f 
:\.MMAI„ I W b39; lo Ctt. b. ,1. 70S | 55 

—”7—^-;-SS. 145, 522 -D"/cr 

nt/arr s. f)22, tvlH'flicr b(frs itmrrfuJifufs ff/ulrr s 1 1.5 

An /.rder under section 522, Criminnl Proi-ed'ure 
C/Mle, winch IS never carried out. does not bar the 
Mirisdicfioii of a Criniimil Court under section 145 C 
PRABHATCjtANnRACnATTKRJFI-: r. PrasANW Kpmvr 
Sk.n-. 18 c. W. X. 1088; 15 Cii. b. J. 7U0 |48 

* . ' “ s. 145 — Vditimu',-, p.,.s. 

sr..ionuj,u„. Uholj of hofh fuir!„ri,.!irfin,, f,. 

P'/s../ o/•/h’r, 

MagUtrate has no juri.sdiVtion n, pass an order 
umiei .section l^> Criminal Proc.-durc Code when 

on Wlalf of both til,. ins anil il,,. 
mofoly tvtuits a .Inclara,ion Uial olf,. ■ m 

__ 644 

;v..5 


—-- -s. I79-C /"I hiinot htTnch 

uj trtfst- ('hn/hht/ Jn 

The eoiiiplalnani ..rdered and reeeived a consi.rn. 
'••■‘in ol nialeh-s fnaii a linn at Caleutta and found 
til.* e.uisie-iHiicnt so >erionsly damaged as not tn bo 
marketalde. Hut he hml already sent in ndvnnco 
eurreney m.tes by registereil eover from the 
.M..radabad post odiee. The eomplninnnt tiled a 
eomjdaini at .Monidabad, charging the accused with 

|•'•lnlImll bn-acli .d' trust and cheatintr: 

li'-hl that the eriminal breach of trust, if com- 
nitlie.l at all. uas e.miiuiite.l in Calcutta ami was 

Mol tj'iiiMr iM .M<ira(hJi;ii|, 

//■/,/. further, that tie* enii.v nlVei.ee of eheatim^ if 
e-minuttc.l at all, uas complcl-tl at Moradalmd and 
In- .Ma'.aMiate nt .Mmadaliad had the jurisdiction to 

n the ,*ase. A. Vi si r Am r. WAnA.ifoinx \'> \ 

b. .1. 1(122; 15 Cr. b. .1, 71!) 167 

-,-- F. 179 — 11 undis se/d for 

bM.ni, , , / 

. '"H-l 

•I'rh:.. 

•■. V '"" i Il . . f, 

^ •hhulrlr. 

'Mn iv iIm. win, w,.iv bf,.k,.fs ivsitlinR 

.Mi.lCHn-v,,,,; on l,„,,n,.Ks in i|„. I’lvsklonej^ 

,!,■ ilimyinl ,V,||, ||,ivii„. I'oimiiitU’il (-riminal 

-•nrl, „t In,s, Sub.Divisional Mnifislmte 

, in losp,.,., ot , 1,0 ,,..o.v,.,ls of eovUu»lnn„lh 

III,,,,, I,.. _ 

' ^nnan.s, Vliaiits of l.lia,in Kmie. and 

'i,/' ''-r I innl ..„s|,od i4 the 

I Dlionoi-s 111,. sab'.imHn'oiD tt'fnined 

oi"l niisa|,|a-,,|,riiii,.,| il,,,,.,.. ' iiMuntninea 

''“--'s'lnt,' of Krode 

InL^;;;;::,:... •>•*< ^ivo i.im 

||||•u•l'l I'l'v dIV ' '""""'I lavnvli of trust is oom- 

■roiantv or ,'oi.vorsmii of the 

I'loi'iitt 'ltsln.n,,s|iy, ill, 

1 "I'yl' y -M.ntinI, Whothor w«.nsfnl 

.■0.7,'■"'■oaterinl; it I a 

a Ui-i-son i of Iho oft'enoe, and 

m. I , ,1 .. '’'I'"'"'" 1>V .V..S 0 .. of if. 


, ,. ■ S. 195 —XuartioM to pm. 

pn'mnil'l'v" '7 p'lI"HRl.t to bo 
A <4 .. ■' 'd tour mouths is too long. 

* ■ .akuan r. Kmcmiok. 15 Ch. b. .1, GOS. 146 
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----S. 209— t'Jii'- 

ther con he commKte'J on cnidenco to he </lrpn in 
future — Magiiffrate, tt-h'-n hound to <li.<rliruy(‘. 


A. commitmcnr (if an accnsoil ro rlu^ Sessions niiisr 
ilepeml on evidoneo acruallv b doj-e rlie (’om i and 
not on evidence that may l»e ,yiven in .fnrnre 

A Magistrate is bound to disoliaro-e aji accused 
under section 209, Criminal IVocMlure Code, if he 
believes that he has »*ommitted no offence C. 
SrEKMANTA f’HATTERJKt-: C. SriiKNUKA XaTH, KiCu. 
L. J. 5 3Q9 


S» 21 2^ 347 

frate, pou'er o/, to commit to i\c-<sion.< offer sommft}timf 
and exam in ing defence n ifn esrrr. 

The discretion given to a Afagistratc to commit a 
case to the Sessions, under section 3 f-7 of tin* Code 
of Criminal Procedure, is neitlier n*srricfed nor taken 
away merely because he issues summons to the 
defence witnesses under section 212 of the Code of 
Criminal Procedure and examines them. IVI 4 Thk 
Sessions JiroGE, Madura,//? /c, lo Ch. L. J. 704- 17 
M. L. T. 83 I 52 

---S. 215 657 

-- 227 306 


-.-;-;-SS.234, 239-C//r7rj7c 

Joint trial of ftco perxons for ton dintiorf oifeorer — 
Misjoinder — He-friat of appellaot. 

To enable more persons than on'^ to be cliarged and 
tried together for more offences than one, the offences 
must all form part of the same transaction. 

VV here there is a misjoinder of charges, tlie convictions 
and sentences must bo set aside and a re-trial ordered 
in the case of the accused Avho appeals, wliether he 
has been prejudiced bv the misjoinder or not. L B* 
Po Mya r. E.MPRROR, 7 L. B. K.’272; iO Cr. L. J. 44 

636 

-- 236, 237 152 

-s. 239 313,636 

S* 239— iSumc iransnC’ 

tion, determining f({ct(fr of—CootiunUtj tind com- 
ninnity of purpose and object- 

In deciding whether offences are so connected as 
to form one and the same transaction, tlie detennin- 
uig factor is not so much proximity in time 
as continuity and community' of purpose and object 
Section 239 of the Criminal Procedure Code is 
merely an enabling section and does not in an^’ way 
^’ammel the discretion of the Court C. Supdt. & 
J L. A. B. V. Manmohan Roy, 16 Cr. L. J. 3; 21 C. L. 
J- 195 307 

;-- 239 — “Same transac¬ 

tion," meaning oj—Trespass and on ejection assembl¬ 
ing men to force entry, whether part of same fransnr. 
tioji—Joint trial, whether legal. 

The act of a trespasser in entering into a factory, 
and, subsequent to his ejection therefrom, his act in 
assembling men to force an entry into it, are acts 
unconnected Avith each other and do not form part of 
the same transaction, within the meaniiia* of sec¬ 
tion 239 of the Criminal Procedure Code, and a joint 
Wal for such offences is illegal. IVI. Anantiia 
Padiyara, In re, 15 Cr. L. T. 695 1 43 


Criminal Procedure Code •-md 


— --^-gg^ 247, 4C3-/'/v- 

i ion.< or'jiiiffnl iriihoift jiirisdirti..,.. irhrfher bir I,, 

s.'eond romplolnt. 

A |U’«'\ai‘( j iiit i Si 1 wholly wiilioiii jurisdiei inti 
is no bar ro a .Mayisi riifo rakim*' eo<> iii/.anc<’ of a 
'iecoml eoiiiplaint. 

I hei'i'forn, a .Msigisri’afe, w ho on a eoinplaiiif nnide 
by a seiwant of a zemiml ir foi- inainiing his Tiiaster’s 
eleplianr issues process underseetion 426. Indian I’cmal 
Coile. to the juamsi'd but suajuits the aecusiMi under 
seeticni i4<, Criminal Procialurt' Co<le, on the ground 
that the ooinphiinant isdead, acts w ithout jurisdiction 
and is not debanaMl fr<un In-aring' a siaamd eomplaintr 
by anoilmr siu-vaiit. C. Madjiu CaownHURA r. 
Tuhah Mian, 18 C. W. X. 1211; 15 Cr. h. J. 726 174 


—^-— S. 250- ('ho rge of brilo’nj 

— I'olse chorye — Compro.-t.ifion ■ I'riI'olous or rexa- 
tious. 


A.s long as a cns»‘ i.- fVivolous or vexatious, the 
fact that it is also false is no bar to the application 
of section 250, Criminal Procedure Code. 

A charge of bribery may not be frivolous, but, if 
false, is umloubtedlv ve.xatious. U.B, X(;a Mvd r. X(;a 
Kvax, U.B. B. (1914 .11.31: I6Cr. L. J. 92 IC04 

-s. 250- Compensation. 

order to pay —Opportunity to shoo; ennse, snflirl-iiry 

of. 

Where a iMagisfraro passed an i)rder tr* tiie 
following effect; “Judgment delivered. .Accused 

aeiiuitted.Complainant to pay Rs, 5l) 

compensation to each of the accused under section 
250, Criminal Procedure Code, and sliow cause whv 
he should not pay. Subans Singh (complainant) is 
absent. His brother verbally show.s cause winch is 
insufficient. Order made absolute;’’ 

Held, that tlie complainant was in fact given no 
oj)])ortunity of showing cause, and that, tlierofore, the 
order-could not be sust.ined. C. Subaxs Sixoh r. 
Mahabih Proshad Singh, 18 C. W. N. 1277; 15 Cr. 

B. J. 707 155 

-ss. 254, 255, 345— 

offence compoundnble without sanction of Court — 

Presentation of petition of compromise—Power of 

Ctmrt to alter charge —Acquittal—Trial -Inquiry. 

Wlioro a Court has drawn u}> a' charge of an 
offence eomponndable witliout sanction of Court and 
this charge, having been read and explained to the 
ac'.Mised, has been pleaded to, tliat Court should, upon 
rho presentation to it of a petition of composition hy 
the person mentioned in the last column in the 
table in section 345, Criminal Procedure Code, at 
once accept the petition and acquit the accused and 
has no power to alter the charge already drawn ujj. 

Obiter-. - When the charge has been drawm up and 
read and explained to the accused and he has pleaded, 
the “inquiry” becomes a “trial.” P. Hasta c 
Emperor, 29 P. R. 1914 Cr., 16 Cr. L. J. 81 993 


-S. —Conviction for 

less serious offence ich»n facts disclose more serious 
offence, whcth‘>r should he s?t aside—Failure to ques. 
tion occusei if he is willing to cro.ss.cxamine prosecu¬ 
tion witnes-sps, efeef of. 
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\ ••'ll' i' fi''ii t'T l■'•- -I'ri-iU'- I'Ji.-i: • • II “■ I >i • 

1.. i.-r ;i>i.|.' ii. I I;. !■ ' ' I'-' •' 

1.. "I.- ,.ir •Iir,'. j i-l-.l ill' (''‘'in li:i'J mi-I'-Iii-- 

11.. |i r<> tr\ ..wliirli it li:!' ruli\ 

\ I'liiliir.- ;i>k Ml ;hi ii-'.I. :i)'t-T rniininir tli- 

cIkm u'''', \v li' i ll■•l• Im i' w iliiiiL''f*' Mi«’ 

|ir< i< til \\ if ■' i> Ji icri-u'iiliirif \ 

•,ii,[ }||,. ciiis icr i'lh i' ii'i \ifi:il'-il IVl • 

\\\ MW ( tit TTi ' K'ict hi {■[:. 1/ .). •> 309 

_-SS. 258, 439 ii"'- 


^ n •// 


• tlSf\ 


\ hiih I" «iili :i liiMiirf liim 

uirfi c-!iiv iiml iiiili;iiri;ilir\ il' In- hivs L’-n-;it 

•^ri-o- on nil .•oMsii|«'r:ii ion- f lint iniirlit nfVirt flio 
(T'ililiiliv of'tli'- >c\'r»'iil I'fo-i-ciiriiin w jnn*S':r> iiml 
oniir- to fnk'- info con'iiloiniion Imf niiirlit In-ml- 
\’itniT(l in tlii'ii' tnvoiif, r, ij.. fnii.- to npiii'rcinlo or 
rri'ti to ron'r-i-flv I'ifo in lii> jnilL'nirnt rlio cv iilrtin- 
of nn ini|iortnnt s\ ifno.-s. 

Siji'li (•ir('nni>t;ini o> fully jn>lity n lli;'li ( oiiri in 
M-r n-iili’!iii oi-ili'f of n'‘<|iiirfjil ptisM'il liy fln‘ .M!iiri>- 
rrnfi' .'iinl fmii-foi' rh*' (•:!< • to nnoflior 'li'^lrii'i. C. 
HAZf r. K \iK \ Si\i;n. |.H \V, V, 121 I-, I'l (’r. Tk .1. 

722 170 

—--5^ 298 t 11 I c' 657 

- -SS. 337, 339, 293 

( I) ici, 215 .ip/o'-ov-' l ^n'lnt tt lU i»J itftiulnii 

ii'i’i'i'i' hi In' 1‘iini III 11 Iril Im' li'ui/ tilinm ii'ifh iilhri 
iirriisr-il if firfrll ii rr f>rni',;l /'/<•,; (./ /Mo/n/, luiii/ hr 

iJi’i'iih'il hi/ M.i,/i.<t ,■,lh■~..|’/l^ll Ill'll/ hr ,■r■n|>r|||•ll in 
Sr.'i.-iioi).'’ (,‘fiiiil • -ffiii'ilrii III |l|•|ln| — h'i>i’frif ii rr, i/iirsf inn 
•iffnrf •‘.fnihjr Juri/. 

'Vlierc an tipiiniv rr fails to act n|i to t lie mndition 
of liis panion licforc tin- iininint]*: Mai'istnife, tin* 
Mairisfratc can rc-conimcncc rlic impiiry as jijrsiin.si 
tlic approver and connnir Itini to take liis trial 
alonif with llic other accused. 

l^iiler the ohl (’ode tin- sict lenninntini'a pardon 
was the withdrjinal hy the ^'rantinir authority 
miflcr the present law, it is the forteilare hv the 
apjirover. 

i*er lirnrhri'tift, ./. -Ti,(. iv(|uirenieni that an ap¬ 
prover is to h-exaniined as a wifnes.s in the case, 
is satislied when lie is examined tis a wit ness in the 
Ma<.dstrare’s Coin-f. It is nnt eoinpidsorv eitherl'or 
the ]jroseeiiiion or for the det'enee to evamine hini 
in the Sessions (’<njrr if he has shown hy Ids ,.vi. 
(h'liee in rhi‘ Ma<,dstrale'.- (’oiirl that 'he is an 
nntnistworthy witness. 

When an approver is put on his trial he mav 
plead his pardon. The plea sinadd he taken at the 
eonnneneeinenr of the proeeeilin^rs hid'ore the 
.Magistrate, for it strikes at the jurisdiefioti to take 
any proeeeilnijrs at all ajfaiiist, the approver audit 
would then he neee.ssary for the Ma-i.strafe \o eon. 
sider whetlier the jianloii had been forfeited llm 
if he decides a«raiiist the approxer, or even if the 
plea i.« not taken before the Ma-islrate, it can 1... 
pressed in the Ses.sions C.airt and that Coiiri 

whetlier the panloi, has 
hoen iorieited before tryin- tlie ^ooieral issue If 

l.owever, there ,s a po.ssihility of the cvi.lence oii 

the two i.ssiie.s overlappin- or hein- i,|cniical the 
Jadb''- ;nay ii>e his fli.sen-tion and order the ain.rover 
lo be tried separately from the otlier accusetl 


Criminal Procedure Code - contd. 

Tie- imiis of ])rovinL'’ forfeiture of pardon i.s or 
the CluV.n. 

The ipie-tioiiol rorfidinre of pardon is a questifin 
off:o-i. therefore. ii>deri-ion rc'sts with the Jury 
and loi with the JimIlo-. C. S\slll K.-\.iHANSiii »•. 

KmI-I KOK. IP (V W. N. 21i:>; Id f'll. h. .1. <>.*) 657 


S. 339 
S. 345 


657 

993 




-S. 345 -*( 'oiii piiinl i iiy 0 

iilfrii |■|^llll'•^"llllsr sii/iirit hlf liiitli pifi'fifS 
fin/ II, Miii/i.'i iiilr. wlirthrr riititlnl hi roll fn,' 
{II ,1 hr, i riilrnrr. 

W)i«-re the parlies areentiih‘d of themselves to 
eonqioiind a eas«‘and put in a written )mp(>r sij^ned 
bv ilienisehes sfatitiv: that the otVioiee is compound¬ 
ed. tlie\ have proved that the offence is pompomided 
and a .Maoris!rate is not entitled to enll for further 
eviilenee to proNe it. B, KMPKRolt e. (t.^NA KkisHNA 

W\t,|-\.I. u: Korn. L. K. UiCv. b. J. S8 lODO 

- - s. 345 ( 'notin'oiuisi' olll 

• il'(‘i‘iiil llnih t'nii.l. ii'hrUiri roil olrr I'fWt to. On 
irrisioiiol .'Oilr. 

The parties to a eriminal casi- havi* no hiriis s/o/o/i 
to ask the Iliirh (’onri sittiiiyron the rt'visiomil side 
lo treat the eotnproiiiise which ihcv have made of 
I heir o\\ n fr<‘e v\ ill out of 1 'oiiri as one cominy: under 
sect ion lUo. Criminal I’roeednre Co<li‘. C. AUJIAU 
(’ll\.\hn \ I)k\ I. Si noiut Cm nnuk \ C Hosii. IS C. W. 
\. 1212: lo Cli. L. .1, 7’2>' 176 


s. 347 


152 


-SS. 350, 544- '/v.ri.s- 

Irr I'T M-hjIstl oh- i>rittliii,j triol ~ l\rpriis*'.< of prOiH'i'll- 
tio.i ii'iliit ssi'f! I'rrollril. ,rf,rll,rr to hr poiti hij occiiscii. 

WhiM’e oil I he transfer of the iryinj; Mn^istmte 
tin* accused ehiims under section Cnminal 
Procedure Code, to have the witnesses iv-oxnmined 
liy the succeedin'' Mairistralc, the wiine.sses should 
he re.smiinionc«l without payment of any fees. L. B« 
Ki.ias r. Kzvkiki.. lo Cii. b. .1. ()S7 135 


S. 403 


174 


--- S.424-.lp;. 'Ilotr ComW, 

irhrthrr riilittnl In ofirr rniirlrtioH for priiU'ljHil 
nfii'orr into onr of ohrtiornt ■ Ain't tor piViieiit at Coiii- 
iiiis.<ion nj ofirnrr. »'do'//icr roii hi- roon'rtrtl of pri'wci- 
pal ofirnrr. 

An ,\ppcllat4* Court cannot alter a convieium 
ot an acmi.scd into one ofahelmeni. 

Il an aci'used who abetted an otYenee was prcsont- 
ai I lie commission of it be is riirlitly convieied of the 
principal oIVcncc. M. I’KHr.M.vi. Nauu’, In *v, 15 
('a. I.. J. d<)( 142 


' - - S. 428 — Iti'inaml hy Ap- 

prllotr t'loiit jnr mhlitImiol rrlih'iicr 
O'hrfhrr li'ijol. 

Section t2S olibc Crimiiml I’rocedim' Cotlo does 
not empower an .Vjipellate Maj'istratc to call for a 
fresli tiiulinj' Inmi a Subordinate Magistrate, nor can 
lie act upon sueb linding if snhmittod liy the 
Snb..\lagis(ratc. M, .MerurKAKrerAN Skkvai r. 
Vkm.a\\\ KfiMMUAx. tlPlI) M. W. X. 77H: It) I’R. 
I'. ATP 671 

--437 665 

--s. 439 no 
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Criminal Procedure Code - COiilU. 

—;- 7 SS. 439, 562-AVW. 

aion-^Puu'et" oj High Court tv ^rf asl<lc nnler uniJri 
562 aiid tu putis sentence 

A Kigali Court cauiiot set usitli* an in’tler inuler 
seetion 562 of the Code of Criminal Proeedure and 
of its own authority substitute for that order a seii- 
teuce of whipping or of ijiiprisonment. A . Kmi>kk«>k 
r. CtHASite, 12 A. L. .T. 1244; 16 Ck. L. .). 43: 37 A. 

31 635 

--S. 460 141 

' ———— 476 —uj 

deci ve,proceedings In —JudlcUil proceedings — Jn rlsiUr- 
fion of Court. 

Proceedings in e.veeurion nf a decree are ‘judicial 
proceedings and, therefore, a Court has jurisdicrion 
to pass an other under section 476. Criminal Pn>- 
cediU'e Code, witli reference to matters wliich ha^■e 
come to its knowletlge in execution proceedings. O, 
Shahamat Kuxk V. UULAB Khax. 17 0 . c. 
309; 1 0. L. J. 568; 16 Ck. L. J. 91. I 003 

—-SS. 476. 537 (b)- 

Order to prosecute—No order directing accused to he 
ialieu to nearest yiagistrate—Irregularity in- pro¬ 
ceedings, e§ect of. 

An order directing the prosecution of an accused, 

under section 476, Criminal Procedure Code, is not 
illegal but irregular if it does not at once direct the 
accused to be taken before the nearest 6r.st Class 
Magistrate, and the irregularity is such as is expressly 
cured by section 537 (6\ Criminal Procedure Coile. 
WI. SUPPAYA Thakaoan', In re, 37 M. 317: 16 Ck L. 
J. 39 631 

~ ---S. - AppI leaf ion for 

niaintenance by tvife — i*resence of relations or friends 
to hear her costs, ivhether ground for dismissal of 

application. 

A wife’s application for maiiiteiiauce against licr 
husband should not be dismissed on the mere ground 
that she has relations or friends willing to maintain 
her or to bear the costs of tin* proceedings. WI > 

Chanda v. Hama Misari, 16 Ck. L. J. SO 672 

- — - — S« 48B— Maintenance — 

Neglects or refuses to maintain his ^cife,'' applicahHify 
of. 

®*pi'essiou “neglects or refuses to maintain 
his wife” in section 488, Criminal Procedure Code, 
3oe8 not apply where the husband states tliat he 
IS Willing to maintain his wife and the wife depose.s 
that she is willing to live with her luisband hut 
he refuses lo maintain lier. P. Phl'la Khan v. K.m- 
peror, 46 P. W. R. 1914 Ck.; 16 Ck. L. J. 86 998 

- 7 -:— -s. 488 — Maintenance — 

Wife — Husband. 

Under section 488, Criminal Procedure Code, a 
woman cannot be granted a maintenance order 
against a man unless she proves herself to be liis 
tcgal wife according to his personal law. L» B» 
Me -u. San Hla, 7 L. B. R. 270; 16 Ck. L. J. 39 

631 

--- — SS. 488, 490- ■Main¬ 

tenance-Recovery of arrears — Jurisdiction. 

An oi'der for the recovery of arrears of main* 
tcuauco may be made either by the Magistrate who 
passed the original order or by a Magistrate haying 
IMrisdiction in the district where the person ordered 
^ pay maintenance has gone to reside. L> B. Ma 
1I14W r. Emperor, 7 L. B. R. 116; 15 Cu. L. J. 701 

* 149 


Criminal Procedure Code— c outd. 

-- S.488 — Cr<l(‘r for maiu- 


tcuancc of un illeiritimatc .'iun 


s. 491 


335 


S. 494 - AretiiiiplfCi '— 

II ithd ra irnl nj pruseeiitlvii. iff. et uf -I'rinr sh/lriiirnfs 
• ij aei'iiinplH'e. a'ln'fhi'r slinnlil In' jn'inloci’il. 

.\u accomplice*, who i.stried jointly with the accused, 
cca.*^<*.s to hi* on trial with tlic accused as soon as the 
))ro.seeutio»i against hitti is withdrawn iindej- .sec* 
lion 494 of the (’riminal Procedure Code, and hecomes 
a eompeteut witues.s in the case. 

Prior .statejiieuts of such a witness made to ami 
\crified hy a Magi.strate must he uiaile accessible to 
the accused for the purjmses of cross-examination 
atid. if neee.ssarv. eontradietion. C. Shkkati 
SlIKIKH r. K.MPKKOK, IS c. IV. N. 1213: 15 Ck. J.. J. 
693 141 

-s. 514 


--g, 522— I'iolenceiigaiiist 

fencing, not against any Individual—Order under 
.'•.522, whether coinpetent - Pena! Code (Aet NIA' if 
1860a s. 349. applicahillty uf. 

The Term ‘‘force”, as defined iti section 349 of llio 
Penal Cotie, a])j)lies to force when usetl in connection 
with the human bodv. 

Tlierefore, where an accused is euu\ iered of rho 
tttt'euce of rioting for causing > iolcucc to a fencing, 
ami not to any person, an ortler under section 522, 
Criminal Procedure Code, sliouhl not Ite passetl itias- 
miieh as tliere is no use of erimiiial force to any 
imlivitliuil. C, Sauasih MAXUAr, e. KMrKHoH. is C. 
W. X. 1150: 15 Ck. h. I. 720 I 68 

----S. 525 647, 648, 


- s. 528 

- s. 537 (b) 

- S. 544 


141 
631 
135 

— Coinjjcnsatioii 
ordered payable oat vfjine - Full amount of fine not 
realised—C)mpcnsiitlon, if payable. 
ft is quite eompeteut r i a Court, wheu ordering 
compensation to he jtaid out of the fine imposed, 
to prtwide hy its onler for the propurtiouate dis- 
trihation t)f tlie amotint realised, fn the absence 
of any sucli direction, an order providing for pay¬ 
ment of cotupensation out of the fine imposed ought 
not to he construed us moaning that nothing was 
pavahle until the full amount of fine was realised, 
hut as meaning that compensation will have priority 
over tlie claims of revenue WI. Khaddam Venkata 
Kao, In re. 2 L. W. 22: 16 Ck. L. J. -38 650 

_— --- -- S. 552. order under — 


Custody of wife, application for —A'o allegation of 
girVs- wish in complaint—Order of restoring ivife, 
passed without inquiry, ilieyai — Complainant, 
remedy of. 

Where a husband couiplainod to the District Magis¬ 
trate that his fathcr-Ia-law was wi'oiigfully detaining 
his wife and refused to send her to his house, 
without alleging that she was being so detained 
contrary to lier own \yisli, and the District AEagis- 
trate passed an order under section 552, Criminal 
Frocoduro Code, directing her rostoraliou to 
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Criminal Procedure Code— 


nnir 


III. 


Iiii.hIkhmI wirlioiir iiuikin^ it\\\ ln<|iiii‘s irih* Mm* nuifti r 
nf rlu' r<iTri|»hliril: 

Ifri.l, that Mil rliM tac t'‘ was not oiim 

ro wliirli fill' |)r<» \ i^ioris i »t sim*! if m J 1*1 in in a I 

Irir • .''ImmiI*! \n* iij»|»lif‘fl ami fliaf, fhf‘ 

lH^"•l)anfl innl an s am*i\ )jr >Iimii1i 1 sri*k liis 

r* ill ’ l\ ill the (*ivil ( oiirf. C* N\ 1 *IH 

X\ni l.xi >fi<ri!v. 1.'. (’It. I. .I, 71-' 160 

-S. 562 


Cr ^-examination -II itiii'.-is - Si'i'i’iir.' nil- 

/III ih III iiiiili' (hiniisf ii'it iii-ss hill It'll .<iili.<lii III III tril 
— I III fill hll mil, irhrth-r 'iiii/hl In hr in I Ini rii ir n In/ 
< '"'t ii>rl. 

Ill I hr riMlor nl'tlir r|'o>s-i'\;nil ilia t (i Hi ul'a witlir.''^ 
a \'i'r\ >l•|•i'l||^ >iii>-!.;rsri>»ii \va< iiiailr, wliirli imjiiilnl 
<1i.'>li')ii iiiraMr, it' iioi (lisliniK’sr. c'iikIkci id rlir \vi(n'-.<s 
Thr '^1 ion. liDwrvri*. WU'; md? siili.slaiiliafnl: 

If 11. lhar rli" iiiiimtafion Diiirlif tu lia\r hrcii wirli- 
tlrawii. IVI. r'ltd.MPTuN .<• (,'o. V, Sukktxkv dk St ri:, 
\i J. dUP 610 

Custom. Sf'r l’rl•.rnljlMDh. 

-Adoption ^Ilhlfniii Infill nf ailiiji- 

fii'li I’lrM-ilcr nt' f<DM nf a<li)pfi\T‘ t'allirf. wlirllirf 
ill \ali'larrs flfnl"iii adoiirinii- iliiidii La\\ - I'n- 

'‘llllllilinii 54 


•:— - Sisfrr's sun Itajua .la(> 

Sil.iiihif Tdli-'^fl, J nil II ml II r flisirirf Ihiiis. 

1 lir adoption nt a si.'itdr s son in* a ti’iK to >iicli a 
|)cr>on i^ not all'»wrd hy ciif.iom of ilir liiiin, J.ils of 
Jiilliiiidiu- diXtricl, and tin* onus of provinjr ilr< 
coiit r.iry is upon the person .‘<cftiiiv up the ^•us(onl. 
P- Natiia SI.NOH V. MANtJAi., ho I*. R.lOl l til Z 


^H-d/on- 0 //ire rrona/r's smi. 
r)v‘ nj—aifi h,j co/i/os.s- jiii'iniolninif ! m ! In sirmii 
jf’.-siii< it, oifiial shiiiTs -SiiH Ini I'nlhitri-il.< 
|l^llIl ni ilfiiire.-< irltiniiil issiir. 

.\n l,y ,1 Wi.l,„v .,r I,,,,- M.„ 

■ lo'. |k,v,. iIm- „f „M,ki„y. I,i,„ 1,,,,. 

tc. H|. „r I,,.,. nyMnti,. 

U i i-' !| .s,,mI">s pnipi-icto]' |||,|(I(' ,1 Mil', I,j. 

|,n,|„.rty in r,|nal shan's t„ his .hmHil,.,- 

l’"' :.. r'" i*n'-<i.'<-<'i,s.Ml 

(lau-.ff and on tin* deall. ofti,. Ist dau-hter's 

111 ,. >hare passed (otl.e dau^diter. on asuitl.v 

tin; e ill.iterals o,, her .leatl. for n-eoverv td' la.nK 

pitied to lier and lirr son: 

// ■/'. rliat rho ,li,| .Mvatra j.hix 

III i„ surviv,,.' „nii ihiit, ih,T,'.. 

f .i.' ilr. sini was „„t l,:inv.l l,v ,,l'„f 

r;. c;;'1:^:- 

I'n ■e.h saSnpK?;7;'';;'l7,!;r 

r'inl' Ihifnct—IJiirfirn .a nr.mi' n r 

Slufliiirj ofomts. -Vnhm.iij (cl-- 

To .l-.-lermiiie whutln,r iSraluutn, livi,... i,. „ 
aiv fe ;veruod by or Uiudu i t ,rT 

one ino^t imiiortauMusi i:, whoihur \j.n ' 
ir* C|uCbUoa ai*o a c<jmuaci vilIa«'o .• LiuLinii.i 

a compact, beution uf Lhii'^villL 

In sad. cases there is a stron- presu.m.tion 
of eiistom. presumption in tuvour 

A village was fauudeU u very long time ago by 


Cl/Stom— cinickl. 

I hr aiK-esiofs of //.7 i/m<«///s. ;/<•/ Saipan, that fromthe 
«latr *if its foiinil.ifioii tlir niajoriry of tlio propi'ietors 
had been l{riiluiiiii.< ot lliis j/n/, that tlu* Brohininif 
had from I hr very ln'r-inniii^f coiistituti'd a coiiipuct 
\illaL''f i-ommunity. that out of H(K) or HOO persons 
li\{iivr ill the villae'e some tiOi) or 7(H) \ver(' lirohuiims, 
that fliere ua> m>/oV/ in this villajfe, rlinr linihini'ns 
iliil not perform any priestly fiuietioiis. tlioujfii a 
irooil maii\' of iliem had taken lo .service, that such 

4 

of thr Ihiihiiinis who Were not in seiwice dej.eiidiMl 

for (lirir livelihood eiilirely upon agrit'ulliii't'. that the 

ineoiiie of thi'se \\!io were ill seiwi'-e was sU])|)lenient< 

ed bv tlieir iiieome a> land-ow iiei's. and tliat so far 
♦ 

as regards siieei-ssinn they wi*r<* not jro\T*rued bv 
Hindu Law, a< ainonir them ilaiie'litiMV \vei*e (‘.wliuloil: 

llrhl. iliai ill \'iew of these faets the initial pit** 
Mimjiliou that tie- li'iiliiiiins in this villajfe wi'it* 
Lro\eriii-il ill Mi.’itfers of tdienaiion of aiiei'stnil landetl 
propnty by Hindu Law and not by eiistom, was 
siillieirntly rebulled and tlu* onus was shifted onto 
tlie party who as>erled tliiit in mailers of alieiiu* 
tjoiis ihey wi*re ifoxenied by Ilieii* ]iersotia! law and 
iliai flu-ir pow<*i's of alienation wi'n* not restricted as 
iliosr of ae-riiMilfnral irilii's. P, .Iai 11am v. Sakoau 

Stxoii. T.i P. IL HHIrliloP. L. 11. ( H,d. 5l2 
— - or Hindu LaW- Klialtar Amrus 

"J M'llliii ril ij ~ Stii'i'rsslnii l> ni<jlitii\ iilirtiu'i' Cifit 
siirrrr.l i'li^lnni lUirilru nf jirnnl'. 

Ill mailers nt siufessioii, .l-e/vi.v of .Multan eitv 
are go\rnied by the liimlii cap. 

Ilierelore, a daur’hler (d an .Ln/n of .Multan i*ity is 
entitled fi> vui’eml lo the estate of her ih*eeasod 
fill lu-r. 

I’Im' burden of provinL- ilml tliev follow anv 
custom in deroyation of t|,r Hindu Law lies lieavilV 
on tin* person allei^in;: llie eiistoni. P. MoTV\ 1>AS v. 

Mokm |1\|, It; I* \v j. |,,n 

-^ - or per^ional Law llnjli c/(I.ss ilimiuii 

-/hv.v„,„/,/,.o,~Sobii Klmiri.x.f ihijnit fUstrlct - 
Onus. 

Ill the ea-e o| liir-h ehi's Hindus, I he presumption 
i> fnnr i\u'\ art* p>\muil hv ilii'ir jn'Tsmiul law 
ami ilir lirs on ili,‘ pari\ srtiinir up custom to 
prn\i- iliai they are i^<i\rrrieii liv eiistom 

I III' Snhh hhi/risni the tiiijrai District an' jjfovern- 
»' HI matters ot siieeession liv the I'Ustoins piwailing 
(‘•n«»ngs( Mirnmihurists. p/ |s„ar lH:vi v. Hixura. 
•» i‘. IL llLo 030 

~ —I proof of l'usiom|reeordi'd in U’oji/i* 

" ai Narianee with Mil.ikshir,, Law, woiffhl 

ol —{’ourl. duty of 

. ~. ^^CCeSSiOn — i‘irsumi>fioti - Ohm*' 
■/ S.iifihl.s ,,/ ihisti I'l.ihiil Kluiii^Jullinuiui'DiMnct 
-Ihnujl,!.:,^ .rl,rfl„ i nrhuh- mp/n'ics. 


le i»resuiupiioii aeeordiiie m Cusiomurv Law 
u. lavourof thr exrlusionof a daughter bv a 
uin to .Heral, the onus is on the daughter to 
piose an exception to ihis rule. 

Arnono Jtarki S:iyml.s of I’inJad Khan 

•n iur DisU'ici a duugUlor suciH-'eds to the 

nol'h^r D)thu.Oi.clU!fUmot'Ui* 

W^P Kll^* KhaX V. JlWANI, li P. 

'-'I'*; i'. L K. iHio 492 

... . * of, to bo determined when 

I > I'lM ('stal)lislied Uevisiou—Iniorlooutory oi'dors, 
'Uhcu cuu be ivveiM'd. 95^ 
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Customary easement. eask i.m- 

Act, s. 18. 

DamSg'eS) liability for—Mali i-c —Erroiu-oii 

decision, procui-ing of 2b6 

■ ■ ■ -p lucasure of—Tcnaiir, rigiit of. to cut 

trees—Lease pronding for payment of full valiu* of 
trees by landlord on resuming Z71 

— ——Monthly servant leaving \virli(»nt Jiotice, 
whether entitled to damages - Master—Notice 

^/O 


*■ " ' -j suit for—Lessee, failing to pay tloM’rn- 

inent revenue as contracted, liability of—Damages, 
itieasitre f)f ^ob 

DsbtS contracted for family jiurposes by eldest 
member of joint Kindu familv, how far binding 
on family 3y.5 

perverse, on facts — Erroneous ad¬ 
mission of e^^dence—High Court in r(*vision, 
interference by | 

Declaratory decree — Rfretiiie C^mrt 

dccrte allowing uiaintenance, cnfoi'cnn?nf of — J)crivt: 
— Rxecution proceedings or suit in Civil Court. 

A decree passed by a Revenue Court in accordance 
^vith an award entitled a woman to receive a li.ved 
sum as maintenance in half-yearly instalments and 
provided that if the maintenance was not paid, she 
might enforce its payment by taking procecding.s in a 

competent Court: 

Held, that the decree was merely a ileclaratory 
decree as to the right to receive maintenance, and 
could be enforced by a suit in the Civil Court, and not 
by an ^plication for execution of the decree. A. 
Anupa K^er V. Achchaihar Singh, )3 A. L. J. 38 

597 


Cestui que b'ust 


suit, 


mainiairiabilit}* 



' "I -- inaintainabiiity of, where paternity 

^f illegitimate son is denied—Criminal Procedure 
Code {Act V 0/1898), x. 488 —Order for maintenance 
0 illegitimate son. 

Defendant No. 1 brought a claim for maintenance 

the Magistrate’s Court under section 488, Criminal 

rocedurc Code, against the plaintiff whom she 

to be the father of her illegitimate son, 

Cendant No. 2. »She obtained an order for main- 

pance. Basing his cause of action upon that order, 

ic plaiutiflE brought the present suit for a declara- 

lon that the defendant No. 2 is not his son and that 

G had never an illicit connection with the defendant 
No 1; 

the suit for a declaration that defendant 
2 was not an illegitimate sou of the plaintiff was 
“;amtainable. O. Kailasa v. Raghgbak, 17 O. C. 
1 0. L. J. 735 526 

' - PrC’empiion — Succession—Mort- 

o/eginYj/ of redemption, 

' € her sale for purposes of pre-emption—Widoiv of 
Still atiue—Riwaj-i-ani —Sale of ancestral 
^‘^cestral and acquired property, 

land Lis ancestral as well as acquired 

urnn ? ^ later on he gifted the mortgaged 

* 1 . y ^tid an ancestral house to B in lieu of 
i^iortgage-inoney, plus past services and main- 


Declaratory suit-concM. 

I' liam-e of .I'x widow till her deatli. A died leaving 
liis widow, 'riic revcrsioiierx of A b. ought a suit 
claiming: 

(>) immediare p»*s.'ie.'<sioii as heirs to .L 
(.2) j)re-empTive rights in respect of the gift as 
if it was a sale; 

(3) <le<-htrarion proteeting" their re\ersioiiary 
right.>: 

Held, that the plaintiffs could not get piisse.ssion 
of the land as heirs in the life-time of the wi<h)w. 

Held, also, tltat as regards the art'Ji already nioiT- 
gag’d, th * transaction shoidd lx* trear(*(l as a ^■alid 
gift of the equity of r(Mlcm|)ti(>n in lien of services 
and hence the ))lainiiff‘s could not gtw the land by 
|)re-emj)tion. 

Held, further, that as the aiaptired ju'ojjerty eun 
he given to tiny <me til the pletisure uf rh(‘ o^vner. 
tin* reversiotters emdd not ehalleng’e the alienation 
of this property. 

Held, hisrly, that the re\'ersioners were <*ntitled 
to a deelarnrory decree only as regards the ancestral 
lnju.se it not having been nnirtgaged before the gift 
(d the equity of redemptijui took jjlacx*. P. V 4 KAN 
f. Grr.HANO, 164 P. AV. H. 1914 

D6Cr66, fonii of—Hindu Law -Joint family 
Liabilitv of sons Lji* debts of deeeased tatliei 
Right of creditor to sue any or all sons 

Defamation, see pknac code, s, 499 . 

- 1 — Slander—luvited guest turned 

away because he had taken meals at widow 
marriages— Exctunmunication—Outca.sting- Caste 
questions—Jurisdiction of Civil Courts—Penal Code 

(Act XLV of 1860), s. 499, Expl. 4. 460 

Dekkhan Agriculturists Relief Act 
(XVII of Ib79), ss. 3 (W), 10, 53- 

Suit falling under x. 3 (w)— Revision, who cun 
entertain. 

Again.st thedeeision of a lirst Court iti a suit fail¬ 
ing under section 3 (jf) of the Dekkhan Agriculturist.'^ 
Relief Act, a Fir.st Class Subordinate Judge cannot 
cMitertain a revision, though a District Judge can 
do so, under section 53 of the Act. B. Sitra.m Morappa 
Nawalk V. Khaxdoba, 6 Bom. L. R. 756 t06 

___ss. 10, 53 606 

Discretion —Opinion formed on Police report 

646 

_of Court — Decision erroneous 


Divorce. jMcham-MAUAN Law. 

_ Dissolution of marriage—Petition by hus- 

—Parties of Indian domicile —BV/e, security 
for costs of—Succession Ad (A of 1865), x. 4. 

In a case for the dissolution of marriage brought 
by a husban 1 against his wife, where the parties 
arc of Indian domicile and so subject to section 4 of 
the Indian Succession Act and where the wife has 
no separate property or means of her bwn, the Coiu’t 
can order the husband to give seoiu’ity for his wife’s 
costs of the suit. C. Bateman r. Bateman, 41 G. 
963 488 

Divorce Act JV of 1869), s. 10 509 

• • • • 
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Doc (i tn 6nt.) . Mn.'i nift ii m "I. Sec ( 'un> i kM 11"\ EO-SCITICnt L’oiicld. 


of HIM f Mh NT. 

_— / // H ‘ft **\ ^ • V M > t *» i H <! i t* i$0' it * 

iiiriil ■III ' I I iilrnrf i-J sin >i n ml i im 
l■,.■.■'lm<hnlrl•.- /.. i>r mu siili’nil -l‘infiurul >>1 

.i.lhl I" u'll iiiir.'^su ■ ij III imiifilii'jr 1‘IJ 

miiili/ii-iiiil xilr -Sn/r.'li’ll /'<<<(/.///»«/ h’l' liinhi- 
.iliirii i>,i’iiiil II ii ml r.i ui'l ' ;/»• ij riiiisiilfiiil ii>u 
iiiiiiif'ij [iiiiil i-ifhiu ii itiini finii'il Miiihiin/r I'li 
1-11 ml il niiiii I .'iih' ■ I I'll iisli ■' I’l I'i II I’l'I'l 1/ .\i'l (/I ”1 

|.s,s2). 11 1— ll’ili'iiifih'iii. 

Till- iiit.'iiiioi) «.r tin- |i!iiMrs Jo Mil iiistniim-iu i> Jo 
liM •.'■Jiflioii‘il. nor from tIm* iiinm- «riv4-ii to it. Inn from 
iiji coiiiriiis mill (III- rrjjitions soiio-ln to In- rrmiiml l»y 
ir< ii rms. m.': !iI>o from .<m-li oxtritisic i-v nli'iiro of >iir- 
roninlniL'" ciri'umstaiicc-s as nia\ Ik- i'i‘(|i(irr<l to sliow 
ill uliai iiiiiiitMT till* laiitriiaifo "f f)"' iii'^fnimoiit was 
rrlii I o'l in o\istiiio fact s. 

A I'iLflit to ciiforiT of rlir ildn i.«. not a 

m’cr>sar\' I’orrolarv to a morf^aur liy romlitional .-alo. 

WImtc a >iili‘-i|tmil provi(l»*s that if tin* m'imIoj* J'avs 

liaok t)if I'onsiih’i’atioji monoy witli inti’ivsi wiiliiti a 

ci.Ttaiii piTioil tIII' xcndm- sliall rotm-ntln'* jiroprrfy 

ronxi’Vi'il ami <•alln•l till* salo, flu* transaction »*\'i« 

(ll•m•c^l li\ (lie salcolccil is not an alisolnti* sale Imt a 
♦ 

mortirayc liv conilitional stile within flic meuninu’ of 
section 5H of the Transfer of I'ropcrly Act, jind a suit 
for its redi'Fnption can lie. 0« IlAl.liKo I’UAsAn r. 

CiihT Ram. 1 0 L. .1. Tdd 706 

Document, proof of - - ( )ne attesting witness 

called. ctTcel of 84 

Earnest money, rorlVilrcl. wlir! hrr i*ail Im' 

rii'nVHl'ril 121 

Easement -h.iisiiitiiil III iifre.t.sitij -I s,- I’l ii'iiii, 

iilisnliilrlIf III l•l•ssll|■^f, lrlll•^lll•| I'mistlhilrs —Dhslrui'tliuf 
'"jlil Ilf »'V/J/ Ji)i- iiiiiils ■ ■S’oii-iiy'i- III,- hm ijriirs 
if hiii-ii'il hiiiiihiHiiu .\rl {IX uf 

s. 2R. 


I lie fact lliat it is ahsoliiielx iieeess:ir\ for a 

I « 

person to lia\e the use of a >vay, doe.s not eonstitnie 

an easemuJit of necessitv, 

« 

Where a plaintirt'.sues for oh.siruetin«: the rio|n 
of way fra* hoats in the rainy season, the non-nser 
. o years pri'vious to the in- 

stinition of the suit is no har under sei*lion kli ef 
the limitation Act. C. R\M (foi'At. Sk.n »*. A m^o^ A 
CuAHA.v Gitosii 485 

;-;-A'a/ej//m*/i/ Jnr 2U j/enr.s—Vn/oo/ 

• le/ {IXnJ limS), .V, 2() -Kohala m/anVt/,,,/ 
rifsrinriil -l’:viilnur Art (/ IS72). l;i 

—Mixjoniili’i- if i-imsrs „f ,irt{ii,i, .if, irlirlhr.- 

ft/loir^ul tn hr 

Where an easm..-ni i, eni,ne,l p.-.-.e-ahU ;H.d 
npeii y a. ot ndn wiihoui •nurrnpihm for a perioil 
ot -U ycau, III,; iccimreiucnts of Mxlion 2li of the 
Uinitatiou Aa arc fully complied will-, and ihc ri-hi 
bocomci, absolute. ' 

A fc.la;a U.lmiums tho rigla ul lU jAaiuiia u, ... 

.-a^omcQl u relevant and a. .ucl. mliMissiblo umlnr 
iccuuu Id ol tlic Kvideucc Act. 

nt> plou of ...isjoimlc-of causes of actign cannot 
tyufl. C. OlRisll OllA.NDKA r.Ku.NJAjJliUAKlKo.VA.l 

781 


— -- - l‘i'r.<ri 1 fitiiiii —linfhl hi hilcv irufer— 

S. i i-ii iil I'lriii'i', irlirflicr ran rlumijr the p(ith'-Riijht 
"I i''iii{, liiiir r l■l■l■l^lSl•l^ I si‘ 1 ' ■ - — ^[oti'er, 

When a I’iirht of way by a ]iariienlar tract has been 
aeipiiieil l»\ a dominant ownei*, tin* servient owner 
cannot force upon him. in lien thereof, a different track, 

anymore than the ilominaiH owner himself can, ut 
his discretion, take recourse to a diR’erent path. 

'I’lic e\tcni of a lairht acc|nir(>d by prc.scription is 
nicasin-ed by the i*\tenf of the use and eiijovnieiit 
thereof dnrinir tlic prescriptive pcritul. 

'riicrcforc a pi'cscriplive riirht to take water in a 
particular way and at a particular place infers no 
riirlit to take the supply of Nvaler in any <ulier wav 
and at any other place. 

iiliifr.- ihi'hi, —Water, as it issues on excavation of 

a nell ora tank, is not to be eonsid(*rt‘il as produce 

of the soil ami a riolii to enter on land and to take 

such water may be aeipiired jis an easement. Tin* 

elements of this rioht tire: ii riLrhl to oo on f]n» land 

of the .'icrvient owner; and a risrht to take the water. 

In .so far as a ri^ht of way is concerned, it is 

necessary to estiiblish a j)ri\'ate ri^j^ht of way bv 

prescription tlial in ooin*' across the lands to anv 

particular point or for juiy particular purpose, a 

partienliir route must be us(*d. 

The owner of a private rio'lu of way is entitled to 

enter the way at one and the same place only, ami 

not at an\' •>( her. 

% 

\o use of )iroperty. which would he lo^il if duo to 
a proper inotiNi*. can beeotne illoeal hecause it is 
prompted b\ a motive wliieli is improper or even 
nialieions. C. .1 1UA\VNhA I’u VKKAtuHTl V. KaluiAs 

.\l vt.i.iK. 2ti ('. L. J. 517: l.s r. W. N. 129(5; 12 C. 164 

213 

Easements Act tV of 1882), ss. 4, 

15 |■.llS{■|||^•||f ihiiiiiisl (I'ercf'afjie/i/ — /*<*ried t»f 

/ III,' 'cjifr-feij //7 l,ll•||l■ iiiniihrr i<f ijenrit—Bunit'u 
"I /'/<»*/, .<hljtiiiit "f -lAlilenrr Ac/ (I tif 1872^1 Ss**'. 
121 . 12t> ''('<>iiniiiiiilr,ilii>ii III i>^icMi/ eonjUh'ncef* 
niriiiiimi i>J /*ep..,7 hij i.n,- e()i.*C/- /e uae//ier, rtdilu's- 
sihilKij i,j - Ih trnuriihil /<» piih/iV Interest —8i<Jh*cirid 

rnnsr I'nhlir •i|)ic(-,' m rluii'iir nf ci’cmvf, (ipiaimi i»/, 
nhrlher liiinl |‘rl•sll m fiiinn—. t'iiniinij of /«r/— 
,Secern/ iippf'.i/. 

A plainlill who eliiini>a viu'hi of easeiiioiit hv 
* . * ' 
[»ri‘M*ripnon ai.,mnist (Jovernmt'iu tnusl ptmve si.xty 

>ears open peaei fiil and nninierrnpled user under 

section lo o| the Kti-enu'iits Act. 

Ilie rule ot law that when* u plaintitT in u suit 

ji‘rain>t the (io\ernnieni has provi'd his possession for 

a .sulheiently larii'e nnmlHTof y<‘ars, the huinleu of 

proof is shilled on to tin* (Soveriuut'nt, applies to 

lor po>v>e>vion and If applied to suits for 

ei*>enienl i),,. plaintilV w ill have no right to 

cluini the piivilc^v aIh'u he luu not ovou complctod 

the ]>eiiod ul [ ixseiipiiun necessary agiMUSt a 
private individnaL 

Iho words “loti'imnnieatiou in ofticial contidonco" 
Used ill sniiuii l‘_ l ul il.i. ludiau Kvidouco Act im- 
pori no special dc'^'n c ui ivei'ocy and no plodgo or 
direclioii lor iit, luainii nance but iucludo gcuoraUy 
all matters eoinmimieated by one olKcor to another 
in tlu’ pertormunee t»f duties. These words have tho 
«uiue nu'uniiiij: as "pimfessional eoulidouoo * usod itt 
iccliou 120 cl' tho Lvideuco Act. 


UKNhJKAU INDKX, 
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Where, therefore, the ducumeiit that was sought 
to be put in evidence was a report made by (me 
officer to another, after inspection of a spot in 
person, and where that was objected to on the 
ground that its production would be detrimental 
to public interest, that is a sufticient canso for a 
Court to refuse to comjtel its })roducii(m. Tlie 
public officer in charge of the rt'cord if the sole 
Judge of the detrimental character of the dotmment, 
and his asserfio]! as to its eliaraeter is Hiial and binds 
the Court. 


Where the presumption whieli a Court onglit to 
raise to shift the burden of proof on facts proved 
before it, is fixed by no rule of law, the jnavilege of 
raising that presumption is entirely with the 
Court of fact and it is nor open to the High Court 
sitting in second appeal to direct what presumption 
the Court should have raised, and liow to vary 
the burden of proof in the progivss of the trial of a 

case. 

Obiter dictum. —In English Caw, the privilege as 
to production of public docnnitmts before Courts of 
law extends even to those whicli pass from hand 
to hand, in a public office, in tin* usual course of 
business with no special mark of secreev upon 
them^ and the ground upon which the privilege 
rests is that it would be detrimental to the public 
interests to produce it. Wl, Nagara.ta Pili.ai v. 
Secretary of State 723 

--(h\ (i)* (ilstinrlion 

between—Natural stream, test and essentials of — 
Owner of land heloiv, right of, to dam hack natarnl 
Mream—Riparian owne)', right of — Damming of 
natural stream to better cnitirnfc, whether ttrdlnanj 

agricultural operation. 

Where a stream has a continuous How at the 
beginning but subsequently diversifies itself over 
a ATist area of land, it is a natural stivam and the 
owner of the adjacent land below bas no right to 
put a dam across it to the injury and damage of rhi* 
'^pper land-owners. 

Per Wallis, Ojfg., C. .7. —As the erection of a bund to 
dam back the water of a natural stream is an 
L ^^ogement of a natural nght, as declared in section 
7, illustration (h) of ihe Easements Act, the water 
0 such a stream passing in a defined channel should 
e allowed to flow without material alteration in its 
Hdantity or direction. 

or Seshagiri Aiyar, J. —^The essential attributes of 
natural stream' are that it must have a fairly defined 
ourse; it must move; and its water must be capable 
Identification. It need not always be confined with 
nks; nor need it have a continuous flow or a width 

particular dimensions. 

g ..^^jsfinction between illustrations (A) and (/) of 
case^^tli* nf the Easements Act is this: In the former 
latt "’nfur must flow in a natural stream, in the 
th although there may be no defined channel 

deal must have a regulated cour.se. The one 

oH ^ fbe developments of a stream, while the 
a with its beginnings. At the beginning of 

expected that water will flow 

'''thm well-defined bounds. 

ext a person to protect himself against 

p J^oi’dmary floods. The right of any other person 
® m question in such a case, as eaeli one has 
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a right to use means to ju'cvent a possible .siuldcii 
danger. 

Every riparian owjmr should so conduct o])ei-arlon.>' 
(HI his property as not to nftccf injuriously those 
above and below him. 

T(j put up a dam to (uiablj* one to Ijcttcr cultivate 
his fields is not an ordinary agricultfiral operation. 
IVI. Gopala Kristxa YAcnENDRiTA Vari- r. Sec- 
RKTARV OF State. IB HI. b. T. 597: 2 L. W, 45; 28 ill. 

b. J. 98 800 


-s. 15 723 

-- S. 18 I.mill lord oiiil fen an - 

—('nstomarg e<isement. 

Tin* right to crush sugarcane and lo ex[)ress, 
boil and ecjncentrate the juice on a piece of land in 
tin* ahadi, is incidental to tin* cultivation of sngarcarie 
and is of the narnn* of a enstomarv (*asement refer¬ 
red to in section 18 of the Easements Act, and can be 
acquired by a tenant against his landlord. A. Ka.iab 
A t.I /■. Ha.).ioo Kii.w, 12 X . b. J. 9()d I 22 


SS* 59j 00— LIrenSi — R, 




eatlon--Ti‘ans/eree of lieensor. right of. 

The transferee of a licensor catinot revoke the 
lieen.se wh(*re the licens(*(* acting upon tin* license has 
executed a work of a perrnn’ onr charaer(*r and in¬ 
curred expenses in the e\(*cution A» b I'EitAUi L vr. 

r. Akhai Ki^nivak, 13 A. b. J. I 445 

- f-eO 445 


Ejectment, see bAxtJLORn Axn 'J'kxaxt. 

-- -- Addition to holding hv encroach- 

meiit—Poss(*s.sion for more th&ti <2 ytnir.s prior 
to eoinmen(*(*menr of Aet — Rijofs — Presump¬ 
tion 688 

— -- Kr-proprietarg tenant, out of pitsses. 

sion—Possession with vendee—Vendrr nrrnjyging as 
suh-tenant, no proof as to Snh.tenant, mndee not to 
be treated as. 

A |>erson in whose favour ex-proprietary rights 
aecrued bur wlni has been out of possession, cannot 
assert them twelve y(*ars : ftrr rln* sale by virtue of 
which those rights accrued, and ('annot. iii rlieabsenco 
of aiiv ]>j'oof to tin* effect that the p(*rson now in pos¬ 
session occupied the land as his sub-tenant, eject that 
person as .siicli U# P» G* R« Xaokshar e, Ra.m 

Tahau 1 (). L..1. 092 722 

_ ■■ — -, noticeof- Adi’erse j)roprietarv pos. 

sessi(ui pleaded- Possession with tenants 709 

__- --- notice of—Eavoui-ablf* rare of rent, 

tenant, bolding at 624 

— - , notice of, contested—Under-pro- 

l)rierary rights claimed - Tenant to make out prima 
facie case only—Settlement Court deciding status 
of person, apjdies to all members (»f his family 

683 

__— — , notice of — i.'o-sh<{rers, sereral, in 

one tenaneg —Patwari’s papers, entry in, showing 
one co-sharer's name only—Notice against one co¬ 
sharer alone, whether valid. 

Where besides tlie jierson whose name is 
recorded in the Patwori's papers, there are several 
other co-sharers in the tenancy as tenants-in-chief, 
a notice of ejectment must be issued agai nst all 
rhe co-sharers, so that in a suit to contest that notice 
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[mb 


Ejectment- fonclfl. 

all of them may appear h^foro the Cuiiri as 
]>artios ainl th'- (iiicstions raised in the suit In* 
pi'<»prrlv (l(*ci'l'‘<l. U P. Bt R. AiU’.as Banmi Bm'-i 

l\ SAR.M’ PaNOK, I <). t. ■[. .'(dl 95 

— N'ofice i»f exiefimi scn'ved l*\’ 'I’aliik- 

liari Setrlemenr Ofli<*ei- mnler lhitMha\ liiiiid 

% 

lt‘'\-eniie Cmle—Siiir for injinielioii In resirain 
SeltleTin'iif Olheer fmin e:ii'r\ inif '>nJ e\ icti(m * 
N’ofice of snir iindi-r sc<*rinn so. (’i\i! I’rnecMliii-c 

C\ido. wlierlier tnaa-ssarv 749 

— - — -• mil ohsnliitrl 1/ rr.'H-rrril 

iinih’i' Ji'(i.<i' 'I'liekadar mil )iHlliiiri.<ril tn rjrrl lrnfnil.< 
iriflionl In mJI unt .< iiiii.^i'iil Suliffiili'ifrluirul 
h ij Ifiuillnril nliiiii\ irlirlht'i' ^ii(l]ri<'iil ■Siifmfhhr nf 
rliekadar, irliflln-,- /nvi-s.-v/r//. 

Wliei'f* the power fd'ejeeriris'leiiaiits is nni jjlis"- 
liilely reserved under rlie lease hiii il is »iniplv 
pr<*vid(‘d fhar if should noi he i“\;» r»'i>j'il wirhoiii the 
consent of the lanfllord. a imiiee of ejectment signed 
f»y the hindlorii ahme js insidficient and must Ik'iu- 
tli<‘ siL'iiatiin* of the ///e/v/d-o. U« P. B. R« HliAc- 
WATI I'KASAI. r. Sriiv.f IOali. I O. Ij. J. 57!) 


Shikmi tin ml. l■lllnJ (ia —('Iril (\<ii,l 
ilrrnr Jimlimj fl^llilnl /»■/».,• ninl imuii/niim <«/ 

liiilil I mi (iml iilliiii'ni'i I'l'ih'in jit mn, i'(fi'rl nf. 

A |M‘rson entered in fin* P,ifir,i.l'.< papers as shil:,iii 
fonant, fmt liavinn a ( ivil t’onrf deeri’e in his favour 
w) ieh says that In- is ihe proprietor of the holdino- 
and entitled t«» redeem it, eaniioi lie ejca-ied from 
tliat holdinir >o h,te_r r >■ f|,:ir decree’ holds iroo.l, 
U. P, B. R. Sv\u M. SlN(;|| e. P|{ v,. Dvr. Id I. .1 

B6 

ElectrJcily ACt (IX of I9IOi, ss. 14, 

19- hiht D/rv, j Mfhl /n itrujtrt ftj rul ttfj — 

U lien* a (ias Company was cut off from ivasonahle 
access tf) its own property hy acts done in the e.\«*reise 
of its powers hy an Kleeiric Snppiv Company, and 
tlios(* acts were mit so d ne a.s to cause the I ast dam- 
age, th-triment or iiiconvtmiencc to the ({as Chmipan\ 
that niiglif h(': 

//f'/d, (1) that upon a true eonstrneiion of Act IX 
‘»l 1910, the damage claimed to hiiv<- heen snffereil hv 
the Cas Compatiy was the siihject of eompen.sation 
nndei section 19 of the Act; 

(2) that section 14 did' not apply ;ind the (jas 
C<impany coiiltl not he deprived of it.s reimalv in 
respect of the portion of llie cahlo. 

i)hilfr,lirh,,„. -An operator cannot claim dama<n*s 
tor acts nt Ins own or done on his hehalf nml at. his 
expense hy tin- owm-r. B. Bu.mhav (Us C.>mi-vnv 

ANl. JjoMaAV lALKCTKiC h, rr, |(i JJom. L |f 

_ S iq 

— S. 19 ^^2 

... 

I 

Endorsement, .svr i.iinMatinn Art, .s. iii. 

Endowment, sutliriml rvidr],..,. 621 

Enhancement cf rent, 

'll, rn,-mi J,„■ 2f_< ijcur, hejn.e ,uit - /■„„/ i 

Iniurc „,,i,crl„nu,„j tn '■"il'"u.iv„l~(i,„‘,,.„,„.,„ 
of'renC" '‘'■""•"''It/-- 


Enhancement of rent • meld. 

Wh.-n- if is found as a fact that a tenure, tliou^^h 
In Id at a rent which ha.s not Ix-eii varied for a pciiod 
of 2i) years hefore suit, came into existence for the 
lii-st rime long after tlie date of the Permanent 
Settlemenf. lire presumption jirovidetl for in section 
DJ of .\ef X •if N.-)!) is displaeetl and t)ie tenure is 
liable to an eiiliam-eimmt of ]‘eni. 

The irore fact that the f»-nr.re appertains to a 
pahla- i-iidownieni of whieh the hemdiciarv is a 
riiiil:ii.\ doec not make <Iovernmenr sanction *iieces- 
sar\ for maintaining ji suit for alteration of rent. 

C. liM.xmiAmn I’kistk r. .Iai; vwath Mahapkahhoo 

- 908 

triQUI f*y dih-iiee <'ompotinda)i)e wit lion t sanetion 

of eoni-| 993 

Eciunat)le estoppel Landlord, whether 

h.mmi hy e(|nilies liinding on his Iht-kniUi,- (Vnnpen- 
saiion, jissessineiit ol .\ssessors. f.-iilui'o to appoint, 
elTeei of I I'fegnla rit \ 476 

EquDy of rcdempi ion. s-e Moutcaok. 

Estoppel, I-lvintM At T. s. I."). 

--— .\sseni, lioelrine td 757 

-.Mnrigagi- .Vneriim-purehasi-r — Notice 

427 

— * • plea ot. wlieii availalile 8l7 

Staieineni made hy party tn- his Pleader 
.\ilmissihility in e\ ideneo 98 

E-Vicence "t hatl elmraeier Pacts m-eessarv to 
prove 625 

( oinpromise peiiiion PeeititigreU*ase of 
eo.pareener's righi in f.-imily ))rnperry. atlmissibili. 

ly of. uiihoiit registration 490 

— ol general repute 1003 

— *■*“ (itiM-rnnieiii onler, proof of 151 

Millin' .\lii'tialion of land hv guardian 
lor \ alid dehi Pei'italsin doeiiinent.s as to its hind* 
iiignaimv. wheilier snlheieni Kvidenee. 66 

^ ^alienation -(.’onrt, iluty of, to i^gard 

alienee's eviilenee indnlg.'iuly —Uecital in deed, 
whether sntlieieni proof of h'gtil necessity 376 

I’ltssessitm ol ont' part, wlii'tlu'i* posses* 
sitm of allot her part 00 

— Practice Witness improving on his 
lornn-r siaieineiit—t'olonring matter of blood on 
••Dthes anti naiLparings of aeensed—Murder. 

Peeeipi eMinguisliing mortgttge, whe¬ 
ther ri'tiuires registratittn. 360 

Ib'i’iials in nnim lith'-tltM'd. if eonelusivo 


as In enjoyment Kvidi'nct'n//i/m/e, admissibility of, 
to tiispiove such ri'eitals 187 

' Hi'ptiri ol Mnnieipnl Ovt'rseer, adinis* 
Mhiluy of 670 

- t’v^sAei ilX of ISSD. It. C>. s. 95— 

b'lnriis. ubeiher admissible in eviilenee in favour 
<> the person tiling them — Words as to addlVSS, 
ilireeltnv 126 

lu-.Ill,ion after .separation 43 

7~. Pales ot evUhnee- (leneral lYpute, 
nynle.u-,' of Admissibility of evideneo, test of- 
'Itness (o general n-pniaiiim—KNnminntiou and 
^i-‘>ss.examinal i.m - I’ract iee | 53 

\alm oi - Mme snspieion, whether 
Ml u lent ('videiieo t iral nr tloeunieiiiarv evidenco 
“ pio\e siaienit-nis madt' in dtnmrtmental imiuin*, 
"D'lht'r admissiblo. ^07 
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Evidence Act (I of 1872), ss-2, 17,2!, 

1 14— Coni<iderat{on—Recital of considcratiotL in do- 

cuineiit, evidcntiai'ii rahieof — Bid-don of proof, sJiiftimj 

o/. ^ 

A recital of |)aymeiit of consideration in a mori- 
ji’age document is an admission by tlie iin»rf•rairor 
within tlie meaning' of sections 17 and 21 t)f tlie 
Evidence Act and may be proved against a person 
claiming under him, though not a party tt» the 
document. 

Whether a speeilic j)iece of evidence is enougli 
for discharging tlie burden of proof is a (pu'stion 
primarily concerned with the weight to be •jiven 
to tiiat piece of (evidence and is not a (inestion <*f 
law. 

Wliere each party has adduced evidence tending 
respectively to prove and disjn-ove a fact in issue, 
the importance of burden of proof disappears almost 
cntirelv. 

V 

Tlie mere proof of ackuo\vledgmeut of receipt of 
consideration does not necessarily shift the burden 
of proof, or must not necessarily be taken as in¬ 
sufficient to shift the burden of ]>roof. (tAuian 

Chetti V. Veerappa Chetti. M. 28. .M. L. J. 92 


Evidence Act— contd. 


-ss. 11,18, 19 and 21— Oral 

donee as to statements of . deceased executant— 
Cancelled registered document, admissibility in 
ovideuee of—Admissions against one’s own interest, 
when lose their force as such—Unregistered docu¬ 
ment, whether can be referred to for ascertaining 
executant’s state of mind at or about time of its 

execution 547 


S. 13 


841 

1 3, 32 — TraiiMicfion — Ad¬ 
mission against interest—Ducuments containing re¬ 
citals as to whether property belongs to partienlar 
persons—Adnussibilifg in eridence. 

The word “transaction” in section 13 of the Evi- 
denco Act means a business or dealing which is 
carried on or transacted between two or more persons. 

In a case wliore certain properties were claimed 
as the property of a particular family, the following 
documents were put in evidence:— 

(1) Sale-deeds executed by the widows of the 
family asserting that tiro properties covered by them 
belonged to their husbands; 

(2) ' written statements filed by them in suits to 
which they were parties and in which they had 
made recitals; 

(3) Recitals in a sale-deed between third persons 
in which, in describing the boundary of the property 
sold, the suit property was described as that of the 
particular family. 

Held, (Per —That the documents mention¬ 

ed in (1) and (2) were admissible in evidence underscc- 
tion 13 («)of the EAmlence Act, as “transactionsbut 
the documents mentioned in (3) were not admissible in 
evidence either under section 13 (a) as a “ti'ausactiou” 
or under section 32 as an admission against interest. 

Per Seshagiri Aiijar, J .—That all documents were 
inadmissible in evidence; 1VI> Saripalli Venkata- 
RAYAGOPALA RaJU V. FoTA XaRASAYYA, (1914) M. 

N. 779 747 


s. 16 
s. 17 

9$. 18, 19 


S. 21 


547, 899 


S. 24 —Murder — Confession 


.to 

llingyi on i lid nceincnt to confess, irhefhcr ad in issihle 
— (Questions and onsirers bared on sncIi confession, 
ad HI issibil if ij of. 

rio' flingiji or headiiiaii of a village is a person in 
authority within tin* meaning of section 24 of iho Evi¬ 
dence Act. Therefore, tlie eonfes.sioi\ made by an 
neeu.«<ed to tli<‘ tlmgiii on being sent for bv him after 
he wa.s told that he would not lie jjunishod if he had 
not taken jiart in the olfetiec, is irrelevant and 
inadmissibh* in evidence, as what the fhngiji tolil the 
acen.sed was an inducement to make a statement. 

Otlior questions and answers in tlie oxaminafioii 
of the accused based on this inadmissible statement 
are also inadmissible. L. B. X<;a Kvahi.x T i*. 

E.MrFKOK; 15 Cr. L. j. CSl. I 29 

S. 25 —Confession made to some 
))crson in presence of Police Officers, adnii.ssilhlity 
of--Admission of offence just after commission, 
effect of— Presumption 654 

' ■ SS« 25, 33 —Confession to Police 

C^^icer—Stafeincnfs made by acciiiei} in order to 
e.vcnlpafe himself - Test of ndmissibilitij—Admission 
of deposition irhen a it ness not found, when alloircd^ 
Circumstantial evidence. 

Section 25 of tin* Evidence Act docs not say. that, 
all statements made to the Police are inadinissible 
but it c.xchules only confe.ssions made to them; there 
being a distinction betweeji mere admissions and 
confessions whicli are statements cither directly 
admitting the guilt of the accnsetl or statements 
whicli suggest the inference that he committed the 
crime with wliich he is cliarged. Further, the general 
rule subject to that whicli admits statements 
leading H) (liscov4*ry wiietlier such statements amount 
to a confession or not. 

Statements ])ut forward by the accused by way of 
bis defence are adini.ssiblc notwithstanding Uiat they 
are shown by other evidence to be inconsistent with 
truth. 

A useful test as to the admissibility of statements 
made to the Police is to a.'^ccilain the purpose to 
whicli they are put by tlie prosecution. Such state- 
ments are admissible if they are relied on, not because 
of their truth, but because of their falsitj*. 

Sufficient ground for the admission of the previous 
deposition of a witness under section 33 of the Evi¬ 
dence Act is not established wliero the only evidence 
is the statemont of a Police Officer that the witness is 
a man of another district and cannot be found, but 
where there is no evidence to show what was done to 
find the man. 

In order to justify the inference of guilt the prose¬ 
cution inu.st show that the iuciilpatiug facts are 
incompatible with the iniK-ccncc of tlie accused and 
incapable of explanation upon any other reasonable 
hypothesis than that of his guilt. C. Eaiperor v. 
Kangal Mali, 41 601; 15 Cr. L. J. 713 161* 

-s. 26 


(5), 50 —Relatioiishi 


547 


_ ^ _ j 

Conduct ” meaning of. 

In order to make a statement of a witness ad- 
Tuissiblo in evidence under section 32 (5) of the 
Evidence Act it is not necessary that the 5|iecial 



1050 


[NDIAX CASES. 


[1915 


Evidence Act- 

coiiril 





inean.v of kn -u l. dirc 
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ll 
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know Ici or not . 
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(In* names i/f 
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1 or oiiii(i'‘il 
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*A * 

of i 

‘ri'fiuoniiv^ 

. ami the 

fill. 

seriaiicr' /if pollnri/iii. ;i 

rn* 
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• of r 

-oiiduet within 

f Ijc iiica iiiiig of >,•(•} II,j| 

.■)(» ..f 
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K\'i/h‘nce .\<-i 
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!ir<' iiilmixilili- in i«lcncr. M. l{A\nKKi'vitv v An \i.’ 
L’HIW V \ kN<. A.M.M\r 1 10 

-S. 32 

S. 33 


962 
161,962 


— 33 A i/j/V i< in mu’ siiil. 

tiiiitt'il (/.< i. rulrni'f in tinnlhn- !iiiit In-. 

A\iMfncc in oin* siiif cjin, liv I’nnsfnr nt‘ tlic 

pjirrii> to iinorlicr Miir, hr trrutf'fl ns r\'i(l<-ti(‘<' in timt 
suit !ilrlniii”-li flic former .suit uns not lictwccn tin- 
snnn* piirfics. m. KicisitNA UKi-nt r. St\i.\uv 

Rmi.t. I I!)i n \V. .V. 3^4 

-—— ss. 33, 92 - —i’l'tiiii III fiiiiiiiii. 

Ii'iit ifi'iiliini nulli fliiiiJ fii’tsiin s i>nifirrlif ■ 

•it riiiiiht n) I'l'ih'in jilmn - H ■i>rr.'‘rn tiltiri'-lii. Inti’ri sl. 
Section [l2 of (lie Kvideni'c .\e( does not prevent 
proof of n fraiidiih'iii clc-alinjr Avith a tliird person’s 
propei'fy. or proof of notice rlmt the property pni'- 
portiiiif t<i he ahsoliitely eiin\A'\ ed in fact helonired 
tr) ii rhiril person who was mit :i pjiri\- to the e<m- 
vcyaiii e. Kor tlie purposes of section'ICl, Kviilenee 
-^et, a piii’clifiser of the eipnty of redeni|>lion is a 
1 atifh(‘ uhum j^ayor, L* B« 

AIa SitWK La Mo. Kvt.v I i 1 

--s. 35 841 


I 10 



Si 49 “I’sajres of any Imdv of 
men. uhether co\er Vnnrhaijnt^ infeivncvs or i-on- 
cliistons-Helevanl fact-Kvidence as to admission 
!ind emfession, wlietluM* arlmissihle 

-S 50 

-S. 54 

S. 58 337 

. . , . ^ ^^—Translation oj a,-ant con 

tnucl in offiaaf letter, aliefher i.uhlic record - 
Sei.,n hry ern cncc--A.Imission in crideneo- l/edms 

Tsfafes land Act {[ of \^0H) < > 

618 

least on,, att,..,tin- « i,n,.s.s sl,„;l|,| l„!'‘'"I,';;', 
purpo.se of j.rovin^rtlie exeeution ofti 

■'■I-"■iln,..ss may or .. n.,1 I,' .. 

do,•am,...f or h,. may hav,. for^c„||,'., a|| 

ndatrni^ to its execution or may dishone 
execution altogetiiur, ^ deny 


S 


Evidence Act —could. 

Ill i.nler to prov<‘ a tlocmrient to have been signed 
liy a wirness or to liave lieen in lu’s handAvriting, it 
liould he .shown to him ainl li(‘ should he ffuestioned 
directly upon th<‘ jioint. 

If a man fives his mark on a niortgage-deed as a 
witties.s, he is an attesting witness Avitliin the mean, 
ing of section tiit of the Kvidence Act. A. Chiranji 
hAt. r. rooUNA, !2 A. L. .1. llll 84 

~ SS« 68, 7 1 —J-’roo^ oJ document — 

finitf hrinij aflistimi iritness dcnifimj c.rccidmn — 

Kardanashin ladij^ di-alinjs n illi, lion'conducfvd. 

Where tlie only living attf'sfifig witness of a docu. 
iiienr was illiterate and on lieing e.xamineil denied 
its eveeiirioii; 

llihl that the doennient could he proveil bv other 
cA'idence. 

In case of dealings with (he I'-irdanasliin ladies, it is 
A'ery iinpoitani to see that such ladies understand 
what they are doing. Jt is idso most iui-' 
portJini to ,M*e \A het In-r thi-re was real consideration. 

»' uot m-ia-s.-ary that a lady should have 
actually signed a bond Avilh her oavu liand. If 
she was illiterate she could not sign it. It is 
.siiflicient to find th.it tie* bond aaus e.veculcd in 
her titinie by some one whom she pcnnilted to do so. 

A. li.Aiuti I'KAsn Ah r. (Jamiiiiik Ki navar 500 

-s. 69 84 

—7 -ss. 79, 106, 114 — Minor- 

Tie,I oj minui itif •lianlrn e/preef. 

In the i‘ase of a contract if a plea of infancy is set 
np. it is for the pari\ who.vets it up fo prove it. 
IVI. .Into Mini r. Va.iiau Kha.n Saiiku 


' S» 90 -Tresifinjitinn —(»cuj<in«‘/icss 

oJ iloca nnnf M( I ifeirs -‘Id IJiiesfion ofhiic or fact — 
>o-<‘onil e/.pc,;/ /.einindar. aranf >o/ - .VshtalMtgam 
mot Sarv.imaiiiain, meannnfs of. 

liere the question is AA'lietln'r the grant made bv 
a oiiiiioh-- wav onl\ of land AAith the occupancy 
) ighi v I herein oiof land H'\ eiuu' merolv, flu' fact 
that in (he mini grant the terms "Aslitabogjun'’ and 
•''llt A aiminiain are used, meix'lv means tlmt there is 
no siip.-rior 1,older ami that all the rights of the 
giatitor an* eonveyed wiiln)Ut reservation. Such 
rights as eommiiiial rights, arc not convi'ved by such 
A'otds atid rights ol occupancy ulsti cun bo prosuiiicii 
to have bi‘en e.xdudcAl, if there were tenants already 
on the laud. I’lic grant should be construed as uuo 
OI land reAvnue, and not of the land itself. 

SmL iran An/.-, 'J'lie lU’osumption which iho 
tourr has in mive under section MO of tlie Imlian 
'-A ideiice .\ei as to ihi* genuineness of n diK'ument 
'7 .'‘uu-s old. is one of fact and stands on tlie same 
otumg av jiny oi her pi«-ee of evid('iu*e and the question 
>mng on,'of tael, the lligli Court in second appeal 
''ill not interlere with a linding given on it by tho 
lower Court. 

j pix'sumption is ono 

o .iA\ ami the High Court ean in second appeal in* 
ei eie and see if the timliugs of the lower Court aro 
correet. IVI. rAUANKfSA /AflNhUA MAHAUKSIKA- 
■'^WAMl r, SrmtAMVMv I’ll.l.Al 117 

i::_s 92 111 

I S. y2—Contracting party who* 

* U'l prnieipal or agent, jmrol OvidoUOO tO imWO, 

'vimihurudmissibl w BZ4 
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Evidence Act—nn.rd. 


- — —-— — Si Evidence, eahunsic. ail.inh^- 

sibility of — Tranifucfion, real nntuve of, can be proved 
by oral evidence—Conduct and acts, subsequent, of 
parties to transaction —S de really mortgage. 

Extrinsic evidence as to acts and conduct or parties 
to a. transaction is admissible to .show the real nature 
of the transaction (e. g., to show that a sale-deed is 
really a mortgage-deed), not hv what they intended 
to do, but by what they did or liave been doing. o. 
Abdul Basit r. Khoda Bakhsh, I C). L. J. 7H 717 


---S* 92 —Registered .<ale-deed Oral 

agreement oj mortgage, jehefher v.in be proved — 
Fraud, if alleged, should he specifically pleaded. 

Oral evidence cannot he gi^•en to show tliat the 
parties to a deed of sale intended the transaction to 
be one of mortgage and not of sale. 

A party relying on fraud ought to allege it s])eci- 
fieaily in the plaint. P, Ghamax r. Ka.vhiya Mal. 
15 P. W. R. 1915 42S 

*--Si 92| PrOi (2 )—Promiiysorij 

note, suit on—Rate of interest not mentioned—Oral 
contemporaneous agreement, ivhether admissible to 
prove rate of interest - Admission by defendant as to 
rate of interest, effect of. 

Where a proraisssory-note is silent about interest, 
section 92, proviso (2), of the Evidence Act (,1 of 
1872) would bar the admission of any evidence t(» 
prove that intere.st was agreed to bv a conreni- 
poraneous oral agreement. 

But where the defendant admits that he agreed 
to pay interest at a certain rate, effect may be given 
to such admission w’ithout encroaching upon the 
rule. C. Luch.\ii Chand Jhowar v. Hemendra 
Prasad Ghosh, 18 C. W. N. 1260 935 


“ -— Si 92 (2) —Promissory note .silent 

as to interest—Contemporaneous oral agreement as to 
interest, whether provable. 

Where a promissory-note is silent as to interest, 
evidence of a contemporaneous oral agreement as to 
the rate of interest, cannot be allowed under proviso 
(2) of section 92 of the Evidence Act as it would have 
the effect of matenally adding to the terms of the 
written contract. C# Lachmi Chand Jhowak r, 
Hemendra Prasad Ghosh, 18 C. W. N. 1260 7 36 


SS. 102, 103 253 


----Sa 112 — Legitimacy — Presum p- 

tion -Non-access — Impotence—QiiestioJi of paternity 
one of evidence only. 

The presumption created by section 112 of the 
Evidence Act can only be rebutted by proof of 
non-access, and to prove non-access, the e^ddence 
niust be such as to exclude all doubt. If the husband 


has had access, adultery on the wife’.s part will not 
justify a finding of illegitimacy. 

Proof of impotence would be equivalent to proof of 


non-access. 


Where the point for decision is one of evidence ie. g. 
paternity) only, the case would be governed by sec¬ 
tion 112 and not by the personal law of the parties. 

The question of a child’s paternity is not one of 
succession, inheritance, marriage, or caste or any 
religious institution or usage, within the meaning of 
section 13 of the Burma Laws Act, 1898. U- P» Bi 
R- Nga Tune v. Mi Chon, U. B. R. (1914) II, 

Cr. L. J. 84 


Evidence Act-coucUi. 


- ~ - - Si I 12 —Lryitiinavy - Sun horn 

seren months after marriage—Punjab Land Revenue 
Acl (X]I[ of lS87b .<• 41 —Fresumption of entries 
—Burden of proof. 

Where a boy wa.s born aboiu soven months after 
his father and niotlKU* wcuc lawfully mairicd 
and it was not disputed that they had ha<l opportuni¬ 
ty of access to each other at a rime when he couhl 
have been begotten of them: 

Held, that the boy was the legitimate son of liis 
pa rents. 

Where mutation has been effected in favour of 
.1 as the legitimate son of B, the burden of })roving 
the illegitimacy of .1 will lie upon the j)ersoii affirming 
it. P, Mahbub Ali r. Taj Khan 969 

——--S- I 12 —Presumption of legiti¬ 

macy -Alienation hy father 276 days before birth ('f 
.son ~ Right of son ayaimst pnrrha.ser for value — 
Burden of proof. 

Section 1'2 of the Evidence Act raisc.s only a 
presumption of legitimacy and has no reference to 
the date of conception. 

A piu’chaser for value is not bound to enquire 
whether the wife of the seller is enceinte and the 
right of a son in the womb cannot, therefore, prevail 
against him. 

If the son wishes to rely on the defence that he 
was conceived before the date of the alienation, it 
is incumbent upon him to prove this by clear and 
.satisfactory evidence. WI. Datla Vexkatasubba 
Raju Garu r. Gattem Venkatarayadu, 27 M. L. J. 
580; 16 M. L. T. 508 61 

-s. I 14 204, 899, 932 

-s. 115 284 

-Si 115— Estoppel—Suit to re¬ 
cover excess commission, wdiether to open settled 
account - Laches—Acquiescence—Commission once 
charged on wliole, whether allowed on part pro¬ 
perty sold 284 

“ Si 115 — Estoppel — Laughters 
taking under Will, whether estopped from claiming 
as heirs—Partition, oral, whether valid 455 

--SSi 124, 125 —“Communication 

in official confidence,” meaning of—Report by one 
officer to another, admissibility of—Detrimental to 
public interest—Sufficient cause—Public officer in 
charge of record, opinion of, whether final—Pre¬ 
sumption—Finding of fact - Second appeal 723 


--— S. 126 72 3 

— --- S- 157 —Statements to Police 

Officers, admissibility of | 38 

— -*s. 165 995 

--— - s, 167 50 

Execution of decree — Application more 
than 12 years from date of decree—Civil Procedure 
Code (Act rof 1908^, s. 48— Decree directing execution 

of conveyance—Undisposed of eiecution petition con¬ 
sidered as pending — Fre.sh execufinn application — 
Continuation of old application — Res judicata — 
Particular construction of decree—Records of Court 
lost — Court's poiver to construct lost records. 

Barring the decrees granting injunctions section 48, 
Civil Procedure Code, applies to all other decrees. 
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Execution of decree .-m.i 


A 11 iii'cr i ML!'r lie f.xn-iif i»in «i) ;i (‘o)ivrv:iiii'<* 

i-t.jiM- r rhc ••(liiccis tlii- «h‘- 

iiv.'iy of iui) proii.'iry in .-.o. rioii Is. Civil I’rocciliin* 
( inlo 

All :i|>|ilir;i( i<iii for ox.ciif ion i> in h,- mki'ii ;i< 
poritliiio^ iniiil if i> r///;.///, ((ivj„,.s,.,| ..f, 

riHToforo w licrr ilinv \v;j> iioriiin-r to tlmf 

..v'ciirioN |)oriTi.in inMyino f,.i-ilii- rvrMMition nf-i 

coiiv ex .•iiifo \V!i> oiiln r «li>nilsvci|, or >injcko|T. <i|' 
or lM•l•\viv^• fii>|) 0 ><‘<| of; 

thai till- ;i|i|i||.iifion u:,s siiH jn-inlinir iiimI 
rliJir ii siiliMMjiM'iif oxrciuion jM-iition ronfniiiino tin* 
siwnt' imiyor u:iv only u pcfition t<» i-onrinnc ]iiocn>.|. 
iriLr> nmlc-r rln- o|(l |»ctjrion. 

A pjiiric-nlar fon.srniction of a diM-roo oj.cnnc< ns 
rr.< jinlirafa i,, snh<of|i,ciir |.roccc<lino> 'ii-f wo.-n t lie 
PaiDf' ))}irrir-. 

A Com-f lias inin ivMf [.oui-i- to consinicf its lost 
records. M, Vp;nkat\mm\ r. ^rAXtKK.ui N.\^ \\i 
\ Aitr. II) .\i T 244 


Execution cf decree-condd. 

on transfer, be executed in the Court Avitliin whose 
jiirisdiefion lie resides. B. JIakcuand Panaji r 
(ii r.Auc MA.xn Kanji, lb Pom. L. K. G 20 ; 39 B. 34 


A j'filn il/nil, I'i :,’rn r r i ,riilim, . 

A .Inm.,. r.,,. .^,^.,.,1 

Oh, l>tJ„l.v 1<W7. (i„ ,.r p,|,nh„v I!«A „„ 

h|.|'l.<h,tlr,„ whs hih.lh I-,,,- ,..v,.n,ti„h. ■()„ hdH, „r 

'l''ITCC.|,„M,.,, .. it TIh- 

O.Mft ,n r t„ ItVItt,.,, its lilfitv tviti.ivhl „f . 

'hsh Ifoih ti hf,I,I t„ MfikiM.IVil,,. ti|,|.li,.:ttt„ti fhf 

-onutott, ..,t 2ls, „,-,,ttU ,m:i .I,,;. 

mnilf tttt M|l|,ll,.;t|i„t, tllht .slthts ,s|t„ttl.l l„. 
'''kCM tc, tlt.tttoli.sl. lit,. |t,„t.si.; ' h llhl 

II'’''/, tliiit ilif it|,|,|i,.,,|i„|| ,,f ,1 :;|si .ittiv 

.....- 

l>crl(„l »rtJv I i''ilhni /Hvscnhnl 

t >>o ^ aftet drrree.. conjirnuffiou in npJal -/?/.//,t 

. "/ l"n,l I,rr uHiM ' 

c-rthin .'ocv, fthtr ,,„.ss,.s.si„tt .,f 

|-■■.wn•lJ,.,^ """t'"''- l«irty wiiltittt, 

pmvi,l,..s tlhtt iftlt,'. r 

n>lif t„ .' , , lie sitiill Ict fi.it liis 

110 ,|tVety.hl p'lvT't'it''. athi lit,- 

tlie«ihte |„.ti,„| tioVff. ."''I'""'"' iii"'hinl williitt 

eiinlirins tlth (lecfi.t. , f ti i' < "tti-i wliidt 

■‘>-1-'. I- ill:,:::;'i':::,""" 

possession of the pro ,mtiv B "" " ''‘'oovi-r 

'‘A.M, ji, I ,» 

754 


-Decree, transfer of, recognition of— 

•ludirinent.debtor, riglit of, to appeal—Adjustment 
iincM-rrilied. admissiliility of. in evidtoiee—Fraud not 
>peeilically allcLred ’I’ransferor admitting transfer 
—('onsideratiofi. want of. for transfer, if can he 
{•leaded by judgmejit-debtor 944 

!)eere>e t ranstVrnnl to Collector— 


. m M lu Oliver or— 

C(uiri whii-li passed di-en-e. i)owers of -Jurisdiction 

266 

-JudLonent-debtor ileclared insolvent — 

Appeal by deeree-bolder—Steii-in-aid of execution 


- -Order directing execution—Decree— 

Appefil -1‘jirtner in a tlrm individimllv served— 
Service witboui noii.-e, effeef of—Failure to appear 

— Kiglit (•f (leert'e.bobbT tc) ]»roeeed witli execution 

866 

-P»"OCeedlngrS-Attueiiinent of 

l'i‘'p«'i iy by MV.) decree.lioldei>- Sale oihIcinhI under 
lir>t nllaeliiMeiit —Pfivaii' alienali.m of pnipertv 
alt.T allaelKaimi •Depor.ii of .leeretal am >unt of 
hrst .le.-ree.bold.u- Assets, rateable distrilajtion of 

— Second deeree-linldcr, right of 264 


■■ Deeree.holder-auerion*pur. 
ehas.'P HI possession .\netion-sjiU* .set a.side-Suh- 
private sale by indgment.delUor-Appliea- 
Iion tor i.n‘sm-|iro(its Appeal 890 

•I udieial proeet'dings—Juris 

1003 


ili.'f ion of ('iiiirt 


!^ale.proceeds, distribution 
—MortLmgee. wbelber entitled to sliniv without 
<intjuinnir 273 


sale 


Subseipnait iusolvoncA’ of 


1/„ ft,.,,/..I, ,, .'.O-1 Vh,i„„ 

J "1. (Ill 11(111 „t ti ImviKii Cnii,., fttit 


.UUoi, d atleets purebaser.s right-Omoinr As- 
Mguee. ngbt ol. ,o .set aside sale and stop eontirma- 

" 421 

Ex parte decree, uppbVntion to set aside 

__ 412 

1 II. pussod nsmiost a 

deeinisc'd delt'mhuit, whether n//,vi vin\< 830 

re':; ; V -d-med-SmmV, 

'k A'A\\7/’ !v ;t ['" -l‘'Dro/I9as), 

dei\Mldrtit*s'*'wr* 

s ) M-re ,he,r guardians mf Utem we«> 

l• ■ollo .1 ""'“-''S having lieon seut to tho 

(b’der ' \ vv'i'i '''''V *.*'’ns m|uin'd by 

Diis invnilaritV I* '' '' 'i' Code, and on 

issue,l ar.a ; , r 'vore 

O I VI iit^ sutHeii'utlv served. 

tenancy-.!,ftv, ‘se f>o.sses. 

<-''iii'rrii7hfA;','7'" «« 

Im‘ can obi. ;■ i .* ''1' '**!'possession, tliongh 

pr,)jVwtv' ‘‘a nn absolute title 

I.. .I. y 2;; * 
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Extradition Act (XV of 1903), ss- 7 

(2), I Execution of icarrant by Disti id Miiyi>‘- 
irate—Revisional poicer oj High- Co<o*/-Habeas 
Corpus Cnmit.oi Procedure Code (Act I’ of 1898), 
s. 491. 

Where a warrani. is issued by a Political A^ent 
under section 7 of the Indian Extradition Act, its 
execution by a District Magistrate in aceordam^c with 
the Act is an executive act and the High Court has 
no power to interfere in the exercise of its revisional 
powers. There is nothing in this view which in anv 
way conflicts with the power of the Hiah Court to 
interfere otherwise than by way of revision. 'J'hu.s, 
the power of the Court to interfere under section 491 
of tlxe Criminal Procedure Code is untouched l)y this 
decision. 

If a fugitive criminal arrested under .section 7 of 
the Indian Extradition Act considers himself 
aggi’ieved, he can invoke the action of the (lovern- 
inent under section o of the same Act. C. (IrLLi 

Sahu V. Emperor, 10 C. W. N. 221.- 21 C. L. J. 112: 10 
Cr. L. J. 31 


S. IS 


Favourable rate of rent, tenant holding 

at — Ejectment, notice oJ\ contested—Restnnittion 
Chapter applicable. 

A tenant holding at a favoural»le rate <it rent 
cannot be ejected by notice. Proceedings under the 
Resumption Chapter of tlie Oudh Rent Act must 
be taken against him. U. P. B. R. Court of 
Wards, Esanagar Estate r. Ctauri Shankar, 1 (). L. 
J. 697 624 

First report, statement in, made by coinjdainuni 
Admissibility in evidence — Oiaukidars—Po//cc 
Oncers — Evidence Act (I of 1812J, s. 25 — Confession 
uiade to some person in presence of Police Officers, 
(idmissibility of—Admission of offence Ju.st after com¬ 
mission, effect of — Presumption. 

Any statement made by a complainant in his first 
report at the Police station is not admissible as proof 
of the facts therein mentioned, and cannot he used as 
evidence against the accused in his trial. 

Village chaukidar.-i are Police Officers within the 
meaning of section 25 of the Evidence Act. 

An accused’s confession to some person, although 
made in the presence of a Police Officer, is neverthe¬ 
less admissible in evidence. 

Where it is satisfactorily proved that immediately 
after the commission of an offence the accused made 
a statement incriminating himself, the reasonable 
inference from sucli a statement, in the absence of 
any rebutting evidence, is that the statement is a 
true representation of the actual facts. 0« Dal v. 
Emperor, 1 0. L. J. 687; 16 Or. L. J. 62 

Foreig’n Court, decree in—Execution 

Forelg-fi judgment. 

Code, s. 13. 

Porfeitu re. See Landlord and Tenant. 
Forgery, See Penal Code, s 465. 

Forma pauperis, ieni'c to SMC >», application 

for—Personal right—Death of applicant before leave 
granted —Legal representative not entitled to continue 
application—Civil Procedure Code (/let I of 190S), 

0. XXII, r. 3. 

The right to make an application for leave to sue in 
forma pauperis is a personal right, and if the applicant 


See Civil Procedure 


Forma pauperis —coucld. 


^ A 


lug m Court, his legal representative cannot bo 
allowed to continue the application, although he may 
jn'esent a like application fresh and independent. O*. 
Farzand Ali Khan r. Amir Haider. 1 0. L .1 709 

714 

Fraud against ereditor.s, rransferofjiart of debtor’s 
property, if constitutes—Mortgage-debt, diseliar«'c 

of 


—— — Regi.stration by Sub-Registrar within Mhose 
jurisdistion property nor situate—Fictitious pro- 
pertv not mentioned in deed 52 

General Clauses Act (X of 1897). s. 

3(39) 613 

Gift. .See Hindu Law. 

by old lady in her chUdren^Uudnc injlncnce — 
Presumption of domination or rotijidrntini rrlofion- 
ship. 

Ciider English Law tlicrc is uo presumption of 
undue influence in the ease of a gift m a son 
grandson or son-in-law, (‘veu if made during tin* 
donors illno.ss and n few day.s before )iis death. 


The Indian J^aw in rln'^^ respect would lie 
the same. Otlierwi.^jo no gilt iiy a.i old father 
to his son would he valid unle.ss the son could show 
fliat tlie conflflentia! ivlationsliip, />.. the intimate 
relationship of father ami son, had ceased. L. B. 
M.aung Pu !•. Luev Mos.s 39 


-Registration of gift without tlelivery of posses¬ 
sion, whether valid under ^luhainmadan Law 466 

CrB.nt —Service Iiiam — Right of resumption — 
Nakesh service—Grant prior to Permanent Settle¬ 
ment—Distinction hetuecn service grant and grant 
burdened u'lfh service. 


Wliere the grant of certain lands as inam is 
(I 1 in eon.sideration of jiasr s(‘rvices done, (2) for 
enjoyment by the grantee from .son to grandson, (3) 
and stipulates for the payment of kaftuhadi at Rs. 3 
per annum, and (4) the >ervice is nakesh, meaning 
thereby jjersonal; the grant is resnmable when the 
.services are no longin' required. 

Pov Sadasiva Iyer, J. —The question whether a 
grant is resiimablc or not, has to ht^ decided on 
consideration of all the circumstances appearing in 
tlie evidence, including the nature of the service, the 
terms of thegrant and the question wliether tlie .service 
is attached to it. A gi-ant bm’deiied with service even 
is liable to resumption, if the grantor by appropriate 
words reserves to himself the right of resumption. 

Where the service for the discharge of ndiich a 
grant is made is styled “Nakc.sh” and is purely 
personal to the grantor, the grant is more or less of 
the nature of adarmilla grant; and if it was made 
prior to the Permanent Settlement, it is resumable by 
the grantor when such serrice is no longer required. 

Per Ayling, J., dissenting)—Such a grant is a grant 
merely burdened M'ith service, and not in lieu of 
wages, and is not liable to resumption so long as 
the gi-antor is willing to perform the services. In 
cases of such grant, there is no distinction between 
services whether public or private. M. Kamara- 
VUTU Mrutyunjayudd i’. Raja of Pittapuram, (1914) 
M. W. N. 936 7d 
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Grove-holder, nuturr termn' oT -K.‘.'uni|.- 
fiiMi- *(Tnivcs not liohl as nuuiji at Sottlcnicitt - .\>- 

scssjiiriif of rout - CortilicMl i‘\Jract fn»iti 

Sottlunionl K-'c-ord, mistake in, all(.‘«ration as to— 
Deputy Commissioner. (.Intr of — Setclemerit 
Hocords to bo referred to 


Guardian, knowimrly seTtin;.' lip false 1*’'''*“ 

(iross iiee-li}?('iiee I O 

Guardians and Wards Act (VIII of 

1890), S3. 8, 16 1/ /'/' I'lh'iH t.i /*.' ii fi/iiii liit'-l 

il>ri I’ll it!}! — liih'i'lri’>‘iii'<’ III Ulinihj iifUii'':^ — ( mill. 

'Iiihl <>1. 

A Conrt should refuse m take imH-eeiliiiirs under 
tin* (Juardians and Wanis Aet ulien rhev involve an 
nnn •eessarv interb*rene.’ witli family arian.«;emeti!s 
>vliieli arr* (piiie sarisfaetory. 

Asa tjeneral ride far l'“ss harm Is done by lea\ini: 
people to inanaire tin* affairs of their idiildrmi in their 
eU'ii way llinn by atteniptinjr to do it for them 
rliroue:h the ae'em'\’ of a Disti'iet Court. P. H.WAi 
KiTATTN r. SUAKM KlIATt'N. ff-T P. R. 10I4 S24 

-s. 16 524 

— ———— —-S. 17 — Minor, iii'i»iiiit- 

iiU’ril of linrii’ilifiii for, jiriiirijilr of—Wrlfnrr of minor. 

j II iiiln nirninl firiiirlfilr -lliinhi l.iiir. — Ihsi'rrfioii of 

('oiirl III 11 i>finuif 1 mi (fiinrihim, irhrn infrrirrril lui 

.[{•ficHiifo ( onrl. 

Section IT of rlie (Iiinrdians and U’ards .Vel, whicdi 
provides for rlie appriiiitineiit of a u'liardiaii for a 
iniiior, dot's not mi'aii that the welfare of the minor 
sfionld Ik* subordinated to the i*ei|iiiremeiit s of t lie la>\ 
to which I be minor is snbjeet. It isa u (■|].<‘stablislied 
princ'ifile that the w.dfare of the (*hil<l is the para- 
mount e uisideraiion in appoinlinL'' a yiiardian for 
liiin, tiltinnnj-h re;;ard must be had to the ri’eo<r||j/.|.(| 
ri^'lits of guardianship initier the lau touhieh the 
minor is .*.uhjeet. In other words, in n tdioice 
hetween litncss and )jro])iinpiily, i In' former niiist 
prevail. 

Undei fill' Hindu liaw. the nearest paternal 
relatives have no lej'al ri^dit to ,i;iiardinnship on 
tlie death of the parent of the ehihl ami in tlie jilisenee 
of the father or the motlier or the jfiianlian appointed 
hy thf fatlicT. the selection of a e'liardian for a llindn 
minor is to hi* made hy tin* Court as it repre.-^enis 
the Ituliiifr power subject, iio doulil, to ila* pritieiple 
that orditiarily the pafertial kitidreds an* entitled 
to prefen'jiee over Hie maternal kimli-i'ds. In other 
Avords, the fiindamenfal jirineiple to lie considered is. 
what, is for the welfan- of the partieiilnr minor r 
Altiiouirh a (’ourl <d’ Appeal will not liyhtlv 
interfere with the iliserefion of the (’ourt of lirsi 
imstamre in tin* matter of a])pointment of a LMiardian. 
yet wlu're wi'i'.dily reasons have lieen made out. 
the order of the liisl (.’ourl will In* set aside. 

In tlie cin-umstanees of the pre.sent case the 
maternal imele was |irefi>rred to the patericil 
uncle. Nkkodk Hahanm Dkhva r. IHior.AXATii Sakkvk 

300 

---- 53.39,47,48 275 

709 


Cujrat Talukdars Act (Bom. VI of 
I 838), ss. 29B, 33 (2) (cc) 749 

Habeas corpus ..r u.i i,v 

Distrirt MaL-’istnife —Ke\ isionni power id' 

/ i . * 


Habitual g^angr Of thieves, da- Pexai. 

Cnl.h, S. dOl. 

Heirs of te lant, i>rruj,n/iiin hy -Xolice of 

rji-rlniiiif, ilrliiij III l.■<<lu‘ of, fjjccf of — LiiiuUord'a 
conilnet — Acifuicsccncc — I’nsfomped notice—Statutory 
fii'Ciod, IrC'fi, coniiuciicciiirnt oj. 

Where till' heirs of a ile(*(‘ased tenant continued 
to hold for three years after their ri^dit to hold 
as siieh hail ceasr'd, and tin* landlord received no rent 
for I hat period hilt took measnri's for that purpose 
and I'lenfiuilly isviumI an iiiisrnin|n*d notice of eject- 
nient; 

//<■/,/. that rhi- landlord ninst under the above eir- 
^•llmslanees he rakeii to lm\'e aeipiieseed in tlie lioir’s 
lioliliiii;. .-.o as to «riNe them a fresh statutory period, 
and that i hn-; T he iin>tnni ped not ice was insufficient. 
U. P. B. R. I’i'ir Nau\i\ Sinuh r, (JfH Char.ax 
I (h I- .1. 717 719 

High Court, po\\er of interference—Appeal, 

second--(’oiienrrent hndins>’> of l.ow(*r fourts based 

on no e\ idence 240 

-f j'owiT of, to add party in second 

appeal 25 

High Courts Act (24 & 25 Vic., C. 
104), s. 15 106 

Hindu Law. .s'.t i’istmm: Wim.. 

- Adoption (’(ov.sc/// of sapindn^ 

1 1 roll ml .< Ill rrjii.<,il pcv'se/n//, n'lo-llirr fiofn-r - .•li/<»|)/hoj 
>riUi roiisrni (/,(•//»(./»•,■ sapiiidas. nhrii nilid, 

.\ .s ip/z/vZ / who is called up m to yi'e his eonsout- 
loan ailoptiim hy a widow oue-ht not to he guided 
hy reasons pt'rsoiial to liimself. hut otjeht to act 
with a (b'liherate eoiisidi'ration <d what is for tho 
henelii of the famil\. espem'ally that pan of it wliieh 
the w idow ri'presenl 

Ihereloi'e, un ailoplion niadi* with the consent of 
ot her s(/p///t/(/.s is valid, wln're ihi* ni'ari'Sl s’upnidu 
refuses on the o-round of losinir his riirhl of inheritance. 
Vkxkatauv.ma KA.ir r. lUrwiMv, 27 M. h. .1, (138; 
(HH 1) M. W. N, un . 888 


(biiiri 


Hi-h 


utoin form of—Custom 
l ieseneeol son id adopt i\ i' fat her, Avhotln'r ill* 
validates /Z/eZem adopt ion - 11 iiulu Law—Pivsiunp. 
lion 54 

y AliBnatlOn 1>II Uithcr —Son's riyht 

10 >inr.</lon-~ Allcmillo,, „„i,lr mlicn he injs in 

trtunh. 

A Hindu sonsuhse.pieiiilx horn alive is competent 
toe.mli'st Mil alienati..!, nuide hv the father when 
tin* .son uns in his nioilier's womb.' A. Dko Narayan 
Sim.II r. l*,jvs\,., p, .|, ,j(t 37 j 

” — - ^'ii O',indftithcr-Consent hy 

;/nv/rdm,/s m I mo-. Il, of mliior-.VienofiolU 

rolidity oi. 

11 lot Hie hein'tii ot a minor the I'lmrdinns of tho 

minoi loiiM'iii lo an alienation of a portion of Uis« 
undivnhal tamily propmies with ihe object of avoid* 
nut II pariiiion of ihoso properties ilu' alienation is 
hindin-011 Ihe minor, m. Aki-x.acmai.a Riu.ai r. 
s\Mrt liXA I IIACIII. 27 M. L. .1, dsA 208 

” h>i iniloii\ suit hy rewi\ 

'^ii' cessity linrden of panf 
• Il nii itloi, ( dniiiof. to re,jovd alienee's 

I III I III, Iiidiilnri.il If lo-ritol In deed, H'hethcr 

■oqiu ieiit rroofofl.,,.,! n,:;~sslty-SaIeMeed hy widow 
luii ' l>oiofin,j I'oiolitioiiol sole^deed hy hushnitd 
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invalid — Alienee, I'ighf oJ\ to fall hach upon oi iyiiKil 
deed —Mulgeni lesi^ee — Darkliast (ivont land, n hctluo 
appurtenance, of leased properfij. 

In a suit by a reversioner to set aside an old alieJia- 
lion made by a widow on the ground tliat tliere was 
no legal necessitv for the* alienation, ibougli tlio 
bui'den of proof as to necc'ssity is not shifted on to 
the reversioner, yet the Court sliould approaeli the 
evidence as to the necessity adduced in respect of 
such an alienation bv the alienee with a imicli more 
indulgent mind than where the alienation attacked 
took place only a few years before suit. 

Recitals in documents do not of tliemselves afford 
sufficient proof of legal necessity. 

If it is found that a widow was not justiffed in ex<*- 
cuting a sale-deed which j)urported to su})ersede and 
incorporate a previous conditional sale-deed executed 
by her husband, the alienee under the sale-d(*ed and 
those who claim under him are entitled to fall back 
upon the rights created under theconditional sale-deed. 

Land acquired on Darkhast grant from Government 
by a Mulgeni lessee is not an appurtenance of the 
properties held by him under the Mnhjeni lease, as 
he is neither a trustee nor a mortgagee of the owner 
of the lands and his acquisition under Government 
grant is not an unfair gain or protit obtained by him 
in detriment to his lessor’s interest or in a fiduciary 
capacity, m, Kanthu v. Dasa Upadhya 376 

--AliCncLLlOn bg idduiv — Necessity — 

Urgent 7iecessity /oi* lesser amount than realised by 
sale — Sale, whether valid. 

If in the case of a sale by a widow a small portion 
ot the purchase-money was not required for urgent 
necessity, it does not follow that the sale itself was 
not due to necessity, unless it could be reasonably 
presumed or unless it is proved ibat the sale of 
lesser property for the exact amount required for 
ui’gent necessity was feasible. Wit Kannu Cuettv 
V. Asiirthammal, 1 L. W. 877 418 

” ■ ■ — -Consent of next 

reversioner to alienation given in course of suit, 
effect of 528 

—-— ' of hushatid’s estate 

—Irttercst—Damdupat, rale of. 

As according to Hindu Law recovery of more 
than double the sum lent on interest is not 
allowable, the payment of more than double the 
principal is not a pious duty. Therefore, in Berar 
where the rule of damdupat is in force, a Hindu 
widow is not justified in alienating her husband’s 
property for the payment of a sum over and above 
double the principal. N Ramcuandra v. Musain- 
wat Radha, 10 N. L. R. 91 6y8 

----Contest by 

remote reversioner - Cause of action—Limitation 

737 

-- Co-parcener — Assignment, right 

of—Gift of family property by father to son — Coh- 
eideration - Nataral love- Relinquishment by co- 
parcener, right of. 

it is only a transfer to a stranger of natural rights 
which carry with them obligations to third parties 
that could not be assigned under the law, but every 
man is perfectly entitled to waive or release any 
rights in property belonging to himself. 


Hindu Law-coiitd. 


Tlierefore a gift-deed, whereby a fatlier reiinquisbes 
all bi.« n’glits in the family property in favour of lii.s 
only son, is valid ami binding as it is suj)ported by 
the consideration of natural love and affection. 

A co-parcener can not only rclin<inish liis share in 
favour of all the remaining co-jmreenors as a body, 
but he can do if iti favour of even one of the several 
remaining eo-parceners. IVI. Thax(javeli' Pillai v. 
Pir.r.Ai Doraisami. 27 L. J. 272: Iff L. T. 393 


21 i 

- — (.'o.jiareener by hiifh—U’i/l by 

fathrr iritlunit .<«<//’.>* consent invalid— Gift by tvidon\ 
Directly a son is born to a Hindu in possession of 
an ancestral house, he becomes a co-parceiier in the 
house, and the fatlier cannot make a AVill declaring 
who is to succeed to the propertv aft(?r the son’s dcatli 


witlioiit file consent of the latter. 

A Hindu widow has merely a life-interest in the 
property left by lier husband and, therefore, cannot 
maRe a valid gift of it witliont the con.sent of her 
rever.sioners. Pa Diwax Chanj) v. .Iiwax .Ma). 


910 

- Flag’ of Fragwals, ■whether can 

6c charged for payment of nnnnity - Moreahle pro- 

perty — Morfyaye—Anction purchaser — Xotiee — h'stop- 
pel. 

Tlie rtag used by tlie Pritywals at the contluence of 
the Ganges and Jumna at Allaliabad is a valuable 
property and may be cliarged with the payment of 
an annuity and may be .sold subject to that cliargc 
even in execution of a ilecree for arrears of tlie 
annuity. 

A person wlio brings property to sale in execution 
of a decree without disclosing the existence 
of a mortgage wliich he holds on rlie property, 
cannot afterwards set up the mortgage against 
the purchaser, at all events where the purchaser Jiail 
no notice of the mortgage. A. GAXESit v. Babt 

Ram, 13 a. L. J. 9; 37 A. 72 4;<;7 

-Guardian —of Court in 

appointing guardian, when interfered by Appellate 
Court. 

Under the Hindu Law, the nearest paternal 
relatives have no legal right to guardianship on the 
death of the parent of the child and in the absence 
of the father or the mother or the guardian appoint¬ 
ed by the father, the selection of a guardian for a 
Hindu minor is to be made by the Com’t as it 
rcpi-eseuts the Ruling Power subject, no doubt, to 
the principle that ordinarily the paternal kindreds 
are entitled to preference over the maternal kindreds. 
In other words, the fundamental principle to be 
considered is, what is for the welfare of the parti¬ 
cular minor. C. Nirode Baraxi Debya v. Bhola- 

NATH SARKAR SCO 

-— - -- Right of guardianship — 

Paternal aunt, whether natural guardian—Alienation 
by de ieioto guardian - Limitation Act (/Xo/1908J, 
Sch. I, Art. 44. 

Under the Hindu Law no body else than the father 
and mother of a minor (with probable exceptions in 
favour of the elder brother and the direct male and 
female ancestors of the minor) is entitled as a matter 
of natui*al right to be and to act as guardian of a 
minor’s person and properties. 

Therefore, under the Hindu Law a paternal auntie 
not a natural guai'diau of a. minor, . 
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All jili'-ii.'it i')ii li\ a '/' /</'•/"-'i'*'''!'!'•• t'»i‘ H'* neccs* 

it \ 111- -li iitii 111' -irr 

.Vi'iii'li' I I til ' Liiiiirati'iti An il > n it ajijilx to 
:ili- narioiis I'.v iniaiilli<>ri.M-il ^iiar<hims. Mt Tha- 
> \ \i M n. Kl i’T \ VN \ K'»( Nil w. 'J7 M. L. .1. 1 7y 

—. - Joint family—<-/ 

jn rl ij Inj Jntlii-r In lii.< smis — l^irsn iii fihiiii — 

ij hil.rii hij .-oa.-'. irln’lliii' /oint pi'n/xTl ij — 

IJ'il'lt'sl — — Muililijrini'nl ni pi'ni'i’i'lIj 

hii rlih'st niriiilirr irlin Hits rilsn I'.irriifnr In iirrnnhinn; 
* 

H'illt II iiirhul Jot'JinHfliJ j*l/hij 

inrfuhrr. Inn*' hir nn ftnnilt/—HrttrirnI 

nf ilfhf —.1 pfiHi'lmu iin iil o/ srnt rif (I —. 1 ppnrfmn niciif 
'll rtilIII —Scriirlhj iml t’.i hnifiiishril — /'navr nf i rr 

III pUiUfiiiii siiil III iifkimii'lrd.if ili’ht — Ai'liiioif/nlij- 
iiiCiif, I'ftri'f III — Join! Jiihiilij triiilr — Prnmtssni'ij iinfc 
>■ ii'r.iitril (III hfluilj iij jii iti iiij (iiic iiirmliri^ If oHirr 

iiii’iiiliCi's Olli Ilf 

Oiif' /’ r (lital ill l.s,s7 l«‘a\in”' a Will, in and hv 
u liicli In* directed rliat tin* la'sidia* n} Ins j)ro|n*rtv 
afrcT payiMonr of ct-rrain Injracii’s .should Im ili\ idn«l 
at liis dnaili aiuoiijf his sons and jfrainl.soii.s, who 
were; livinjf with him as HM“inlH*rs <if om* familv, 
iiii ' li\c oijnal shares as soon as his •rraiidson.s 
attained mnjonty, that his eldest son shall he rlie 
e.vi'cutor to his Will and eondnet the shop and 
business wjiieli he was earryin"- on in his iianie, 
and ‘generally udininister In’s i-state. In pursuance 
of the directions of the Will the I si de-feiidaut 
continucnl to mana^'c the estate and incurred 
debts and executed inorioacres ff»r family and 
business purposes ami no objection was taken as 
to Ids manaj^onieni by tlio other memhers of tlio 
tamilv. Xn IdO y . ii11 was filed for a part it iim 

ot the cstato of P \ by sonic of llic nirnibcrs 

an account of llu* jiroperties 
left by him, on the ^a-oiind that the estate beeamo 
divisible iiiulcr his Will, and diirin;( the pendeiiey 
of the suit lleceivcrs were appointi'tl to pay 
interest and arrears of interi'.^t acerued iluu and 
|»ayable on exocuied by the 1st defend- 

ant of the immoveable properties bi-lonj.,dui'- to 
the estate. lu the said suit it was decided that 
on a proper construction of the Will the bt-tpiest 
of the Will was inyalid and that there wns an 
intostacy in regard thereto. The plaintill in who^o 
favour })romissory-uotes were (‘xccuted and title- 
deeds were dejjosited as collateral security there- 
for, sni'd to recover the moneys due to him 
fioui the 1st deXViidant and tlio oth(*i* members 
ol the family. The defendants, among other 
pleas, iileaded that the e(putable mortga«n* was 
not binding on thorn and tliat tlio 1st "'def(*nda'nt 
as oxeeiitor had no p<m('r to maki* anv such 
alionation and that the paynunl made by tin* 

lleeuivers towards the said debt did not savo 
limitation: 

Held, that the reshlue of the ,,..o,,c.,-tie.s m„.,t 

bo rleemed to have heen taken hy the .neinhor., 

as joint tainily iji-operty and thnt the d.dit.s nm- 

tracied and the mort-a^a-s made l,y the Isl defendant 

nere in the eaiiaedy of a inanai,dn}j meinhei- and, thei-o- 
loro, binding on thi« family. 

Where a fntnily is joint nn.l eontinnes joint after 
kct hy lus Will, would be joint monortien. 


Hindu Law— eoutd. 

I hero i.« .'joniothing in the Will which raises a 
pro.sumjjtion to the i*oiitriiry. 

Where a pei>oii borrowed money and executed 
prom i.-.'-orv-not e.« and ilepositi-d title-deeds of 
imniovoable properly creating a valid equitable 
niorftrage ibereon and was taking .subsequent ad¬ 
vances Oh ilie .str<*ngth of the same security, and 
stiiiK' time aftei’hii>ke(l into tht* accounts, executed 
two proinis.<orv-tio(es for the total sum due and 
al.so tuo ihu-aiMents with a view to ajiportiou the 
ritle-de«*ds of the iiiimtivenhle property, which 
wen* alnuidy deposited. I<» each of the said -pro- 
missorv-notes ami it wjis found that the said 
docuiiM'nts wi*re iinalid: 

Helil that the equitable mortgage originally created 
was ni)f extinguished ami rliat the niortgagoo was 
entith'd to enfmre il. 

1 hi* renewal ot a debt d(H*s not ijiso facto put au 
end to the .security which a person has, unless 
such a renewal is u<‘eompinii(*d by a fresh eou- 
traef giving fresh security, and an attempt made 
roajiporfion llm seenrity which was invalid would 
not deprive the person of the security which ho 
alreadv has, 

\\ here a joint taniily trades under a firm 
name, the members thereof can be sued on a 
note properly executed by om* member in the 
linn s nann*. 

A payment by a Keceiver, who is appointed in 
a suit tor p.iiiition or administration and xvho is 
aathorisi'd In tin* order of appointment to pay 
interest on debts, is sntlicienr to keep tho debts 
alive against all the ]iariies who are bound by the debts. 

M \ KNKAT.MtAMIAII TamIM- c. SUBRAMAXIA.M 
I’lr.r.Ai, 1() .\1. )>. T. isq 


—-—Joint family- Cii-}mi-ccne>', (’.I'c/hj 

sinu III -—Piiirhiisrr jrmn ci>~}>iiri\'ui'r out of possession 

-Oae.s.1. / (/.V of 1<J08Sc/i. L Arts, 

j:m, lU. 

U here a iiieiiiber o| a joint Hindu family Avas 
rdusml partit ion o! his .simiv and remained out of 
l>osse.ssion ami ret-eived no jirolits for over yoara 
and was denied even mainleiianei': 

that hi* nut mt'rely did not participate iOi 
but was e.xeludod from, th,- joint family property. 

U here a person ]mri'lmses a property from ft 

member ot a joint Hindu family wlio was out of 

l'o.sses.<ioii. Ihe onus law on him'to show flint his 

Acndor was cm Imled w ithin 12 years of the suit. 

M. sinnasami (lorxi.KN- r. Si luana CJOUNIIEN, aolo) 
M. ^\. X. 21) gQ^ 

I ‘l>i‘siti i/mm —Devolution of imim on 
managing niemlu r— Uight of other meinbei*s to 
uu<* luiini (riant ot hind and not moroly of land- 
levenue—Juri.siliction of Civil Courts 8T 




— Liiihility of sons for debts tf 
•Icccihsed lather . Rl.jhf of creditor to site any or all 
siiiis - Jh'eree, fnrin of. 

A creditor is not restricted to a suit against all the 
Mins lor the whole ot the debt due by their deceased 

lather, or il he sues om* only^ to a suit for a part of 
the debt ]iroportionate to his share in the joint family 
pioport^. In sucii a suit a dccret) sliuuld bo for UlO 
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whole amoimt payable oat of the joint, familv ju'*»- 
perty or the assets of the father iii the hands of the 
son. IVI 4 Salem Town Bank, Ltd. r. Ramaswamv 
Aiyar, 27 M. L. J. 236 3o2 


--Joint family —Munoginy inenihpr 

living {leparateli/—Mortgage in }ii.< name—Loan 

advanced out of family Jnnd.'i—Suit mi mortgage — 
Xon-joinder of other niemher.-i, u'hefher horn suit-- 
Assignment—consideration. 


Where a person purporting to act for his sole benefit 

uses funds in which his l)rotliers have a share for ob* 

taming a bond, the fact that he may be accountable to 

his brothers affords no ground for dismissing the suit 

on the mortgage for non-joinder. The fact that 

there are disputes between the plaintiff and those 

interested in the profit of the transaction, would be 

no ground for liolding that he has lost the .«ole right 
of suit. 

Where there has been an assignment of mortgage, 
the mere non-payment of consideration to the assignor 
will not afford the mortgagor a good defence. IVI ■ 

Chetti V. Subban Chetti, 16 M. L. T. 
279; (1914) M. W. N. 684; 27 M. L. J. 621 


~ —— ' Nucleus of ancestral pro- 

perty - Separate acquisition by individual members 
-presumption—Civil Procedure Code {Act V of 
908), s. 149 Appeal, delay in filing—Court-fee 

^nsuj^cient~-Discrefion. • • • 

A joint Hindu family pre-supposes the possession of 
common property. Under the Hindu Law mere 

of the members of the family will 
Ktt joint owners of properties acquired 

y eac individual member. There must have been 

ancestral property which was utilized 
tin ^ ^**pose of making the subsequent acquisi- 
n, or the members must have thrown their joint 
oammg-s into hotchpot with the intention of giving 
up their individual rights in tliem. 

Under section 149, Civil Procedure Code, a Court 
nas a discretion in all cases to allow the payment of 
Lour -fee at any time. M. Akkaraju Narayana 
«A o r. Akkaraju Seshamma, 27 M. L. J. 677 33 

^77 -- Partition^ evidence 0/ — 

History of family—Money transactions. 

The mere fact that no formal partition ever took 
Place between the members of a Hindu family is not in 
1 se t conclusive against separation having occurred; 

to be decided upon an examination 
J of the family, of its mutual dealings, 

u its dealings with outsiders and upon admissions, if 
uiade by the members. 

Money transactions between the members of a Hindu 
amily, the one lending and the other borrowing and 
showingcorresponding debts and credits in their books, 
go very far to prove disruption. P« Munshi Ram 
V. Gainda Mal, 45 P. W. R. 1915 390 

4 

“ —— ■ ■ — PaHition — Presumption — 

C^’fain properties left joints whether co-parcenary 
right retained in those properties. 

there is a partition in a joint Hindu family, 
the presumption is that it is a com^ilete partition 
in status and of all the properties. If certain pro¬ 
perties were left undivided, there is no presumption 
fnat the co-parcenary right is retained in those 
properties. IVI, Sundaramma v. Kamakotiah 514 


— -.i>< infrii/iun 01 (me member 

— .hnufiies.-< III remaining members—Presninptinn — 
Burden of proof. 

Once ii is admitted ihai uue ot' ihcmembei's of 
a joint Hindu family separated, the legal presump- 
riou is that there is a cumplere seiiararioii ber\N(‘eu 
ali the members of ilu* family, and the iK'r.son who 
assert.s that anv niembi^rs ol’ the familv remained 
Joint after the .separation, unisr prove his alh'g-ation. 
O. SuRAJPAL Singh r. (La.traj Singh, 1 0. I.. J. 698 


6C0 

-Partition — One member separating 

from othce^ -Presumption — Kridcnce — Pe-union, 

sepii ration. 

Where one co-parceuor separates from the rest, 
there is no presumption that the latter remain united. 

Where subsequent to the separation of one 
member, the other members rake separate meals, 
acquire propert}' in rlieir own names, separately 
pay ki.sts, etc., all tilings point to a sepam- 

rion in interest between the members of the famil)’ 
and outweigh the effect of any recital of non-divi¬ 
sion made in stray documents. IVI. Gadian Chettiar 
r. Gadian Chettiar, 1 L. W. 799 43 


-Presumplion — Pattidari body, 

persons ‘elated through males to member of, status of 
—Ejectment, notice of, contested — Un<ier‘ 2 jropriefarn 
rights claimed Tenant to make out prima facie case 
only Settlement Court deciding status of person 
applies to all members of his Jamily. 

Hindu Law allows of a strong presumption that 
persons related through males to a member of a 
pattidari body are also themselves patfidars. 

A tenant contesting a notice of ejectment on the 
ground that he has got under-proprietary rights in 
the holding, has simply to make out a prima facie 
case before the Revenue Court. 

The judgment of the Settlement Court deciding 
the status of a person applies to anyone belonging to 
that person’s famil 3 ^ U. P. B- R. Raghunath 
Kdar V. Court of Wards, 1 0. L. J. 587 653 


- • Sale by managing member^ Deed un¬ 
registered—Adverse possession against members of 
joint family, commencement of. 

Where there is no registered sale-deed to evidence 
a sale by the managing member of a joint Hindu 
family, limitation as against the members of the 
family commences from the date on which the pur¬ 
chaser takes possession of the property sold to ..him. 

IVI .Nachiyappa Chetty V. Ramasami Chetty 383 
- Scridhanam — Saudayika — Pro¬ 
perty giren to daughter by father before marriage — 
Control of husband over such property. 

A husband has no right of control over the 
Saudayika property of gifts given to his wife by her 
affectionate kindred before or after her marriage 
IVI. Muthukaruppa V. Sellathammal; 16M. L. T 
587; 2 L. W. 38; (1915)M. W. N. 48 785 

•-S U CC C SS10 n —Mitakshara—Sanyasi 

—Bairagis, whether can be classed as Sanyasis. 

The declared heir of a Sanyasi, under the Mitakshara 
School of Hindu l.aw, is a virtuous pupil. 

It is doubtful whether the Bairagi.s can be classed 
as Sany si.s, because the order of Bairagis is not 
confined to the members of the twice-born castes. Bt 
Ramdas Gopaldas r. Baldevdas K.aushatvadas, 16 
Bom. L. R. 757 607 
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--- Succession — Simlrss iri,lo,rt>fl 

J<iUijl.i,-r, ri.ilif !<> iirroisnl 

n(Inat(’ ■—Liinit ition. 

Aocordiiiif ro Iliiidii n widowed d:iiig’htt*i* 

in not an lifirc.'^s nf Ii'^t i'athoi*. 

Wlii'ir. f lu’i’a > »nl'‘ss u ldnucd dauj;liti*r 
rf'iiiiiiiiLMl ill juiifscssidii of Ikm' dt'cnaso*! fathers pro- 
for o\’er 30 rears and it was not shown that sin* 
had re.married; 

Hehl, that slie was in possession of the })roperries 
adviTselv to the a*;nat(‘S of her deceaseil fatlier and 
tliat their suit was barred hy limitation C iMUKl’NtiA 
hAL Chl’ckfkhi'ttv r. Manmohini Dkbi, 10 W. N- 

47:i 903 

--Siniras — Iiih4ultiiticr f'lj 


chlliln’n. 

Under the Hindu Law tlie illej'itimate ehildren of 
tlie S«d/Yj caste are heirs L B. Vasa Nauavaxa- 

StVAMV r. Ananthavk 273 

-W Id OWf ht /—Consciif of rrioi’. 

s/o/jcr, ff—AlirinitioH — Siirmulrr — lii'-tji’uiit 

-Pridrurc- - Pivsninitflon -Extoppi-I Piirlial ulii-im. 
{ioii --liilii’rif(inri‘ Full hlood and Itidf hhuiil, firr- 
lerence he/nvea. 

# 

A man wlm fakes a deml is not ordinarilv hound 
l)y stareineiiis contained in it, hut \vli(*re it is oj)(‘n to 
a plaintiff, in his (*)iaracter of next rev('rsion<*r of 
a last mnh? owner, tr) avoid or recoj'niz'' a ‘rift tnadt' 
hy a widow, his eonduct in takinpf a mortifaife of the 
prop'*rty which was the fiiihjeef of ffift from the 
representatives of tin* d meo, is a representation to 
persons afterwanls dealinj' witli the pniperty, win*- 
t h.*r as transferees of his mort^a"' or purchasers, 
that he is satisfied ns to the transaction and does not 
l»r^;K)so to question it as next reversioner, and lie is 
estopped from ([ur^stioninj; tlie alienation of that pro. 
jjcrfy by the widow. 

The effect of the consent of the next reversioner 
to an alienation made hy a widow is conclusive. 

Vor Seshnyiri Aiijar, J. — Snpindn.'toi the full blood 
should be preferred to those of tho half blood. A 
person claiming both through a male and a female 
is to bo preferred to one wdio claims through the 
male only. 

Therefore, where of the three claimants to the 
estate of a prepo.«i7us, w’ho are related in the same 
ilegree to him ns being tho groat-grand.sons of tho 
grand father, the two are sf/pi'/ida.s of the full blood 
while the third is that of a half blood, those of the 
full blood haA’e preference over that of tho linlf 
blood. 

Unless apt language has been employed suggesting 
a surrender and a re-grant. Courts shouhi be 
slow to spell them out from .stray recitahs in 
ilocuineiits. 

A surrender by a widfiw of her estate to be valid 

must be of the whole of tlie propertv. 

In case of an ali(*nation hy a widow with tin' con¬ 
sent of the reversioners. Cfuirts are hound to pre.suuie 
the validity of un alienation when iIm> next ivver. 
sioner con.^ent.s tt) it, until it is rc'lnitted hy clear and 
cogent evidence. 

But sucli a ju-osumption does not arise wlimi a 
reversioner accepts a deed of conveyance in hi.s r.wn 
favour. 

Per Kttoifinitawni J.—Tiie consent of a 

re VO'.siuner to a widow's alienation is only evidone.- 


Hindu Law —contd. 


of the necessity or propriety. An alienation would 
not. as against rovor.sioners other than those that 
etiiKsenf. confer an indefeasible title to tho alienee 
apart fnim any questi«)U of necessity or propriety, 
iiidess .such an alienati'm can be supported on tho 
•loctrlne of .surrender or estoppel. 

.\. mi’re assent of one who would bo the heir if a 
widow died at that moment, would not entitle tho 
widow to make alienations at iier pleasure or squander 
the estate. 

The lioetrine of validation by assent is founded on 
the doctrine that a person may well be presumed not 
to act against his interest. 

When*, theri'fore, a jier.son who would be entitled 
til uvoiil a iransaction unless certain conditions are 
.‘iatisdeil, assents to it to his jirejudice, the safe infer- 


i“n(*e to draw is that ih(' comlitions existed. 

In a ease of .surrender of partial alienation the 
eonsont must ho hoiiti fide n\u\ not a devise for the 
purpose of enlarging the widow's estate. 

The assent of tlie reversioner has a double aspect, 
not UH'rely raising a prosnmjition, but also raising 
an esfop)>ol, against flic jierson assenting even though 
lie niighr mil have rcci'iveil any eonsidemtion or 
beiK'lit. 

Wliere an alienation is sought to l )0 supported on 
tin* ground of consent, tliere is no distinction between 
gift and otlici transt’ers. 

The widow and tlie iie.xt reversioner do not repre¬ 
sent the (‘iitire inlicillance and cannot deal with it 

as rffeetivelv as if the inlicritanct* devolved on the 

% 

next male h(*ir. 

It is not necessary tliat the assent or rntillcatiou on 
the part of the next r<*versionor should bo before or 
at the date of ulii'iiation It is ommgli if ho nUitios tho 
tmnsaction. IVI. XAciiiAri‘A Ooundkn r. Ranoasami 
(J oi NDK.N, 28 M. L. .1. 1; (1915) M. W. X. 53; 2 L. 

W. 09; 7 M. L. T. 87 757 


— — “Widow. property acquired by, 

with her own money—Will, inclusion in, of property 
ill husband's estate Intention 14 

-- ——, s«/c ti|/—Bona tide tmnsac^ 

tiou—right ''f. 

A hoiin fide sale by a Hindu widow of her husband's 
e.stute, when a greater portion of tho cousidomtion is 
for legal lu'cessity and the ))rieo paid is not unronson- 
ably low, is In'nding on tho reversioners and the 
jmrehnser for value is entitled to retain tho property. 
M. Thalauaka Hamannk r. Kat.aoarr Ganoayya, 
27 M. I,..I. 132 178 

--—-AVII —Dimtjhtcnt tokituj estate of father 

under W ill from motln-r—Oral partition —Surrit'or- 
ship, right of, irhefher e.vtingnished—Evidence Act 
(/ of 1872), S'. Ii5 Eatopiiel Daughters taking 
under Will, irhefher estopped from c/iiimitig os heirs 

— Partition, oiiil, irliether valid. 

Daughters taking the estate of their deceased 
lather, according to a Will oxoeutod by thoir mother, 
arc not estopjicd from claiming subsequently as 
heirs to their fat her on the ground that tho Will 0X0- 
ented by tlieir mother in respect of such properties 
is invalid. 

llui when they divide the properties equally 
among themselves under un oral partition, thoy 
mii>i bo ileemod to have given up thoir rights to 
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succeed by tbe right of survivorslii]j fo tlio estuie 
of a sister who may die subsequently. 

A partition of immoveable property of whatever 
value can be effected by oral arrangement and need 
not be in writing and registered, as it is not aii 
‘exchange,’ ‘sale,’ ‘mortgage,’ or ‘lease.’ 

Therefore the mere fact that the riglits mutually 
reliuquislied under an oral partition are to continue 
for periods of greater or less duration, cannot have 
mucli bearing on the question whether written in¬ 
struments are required to effect valid partitions. IVI. 
Alamelu Ammal V Balu Ammal, 16 iM. L. T. 592; 
G915) M. W. M. 26 4tj5 


- —Devis es or doneet^y some 

nienibers oj joint Hindu fainilij—-Joint or sejmrafe— 
.Interest of donees or devisees —Presunipf ion. 

Where the devisees or donees are only some 
of the members of a joint Hindu family, and there 
IS a clear intention to exclude the remaining members 
of the family and to confer on the devisees or donees 
interests to be held separate from any property 
which ^ the joint family may happen to possess, 
there is no ground for assuming that the devisees 
or donees were intended to hold the property as 
co-parceners in the sense of the Hindu Law, though 
1 may well be otherwise when the devisees or donees 

are all the members or heads of a joint family. A, 
Parbhu Dyal n. Harcharan ’ 


j. . , -Husband and wife—Joint \VUl — 

evise oj ancestral properties of husband- and separate 

~Subsequent adoption by husband — 
® i ly of Will—Construction of deed —117/^ or 
^^flf'ement—Uevocability—Willfor consideration. 

^ tlocument styles itself a Will in more 
jinrl ^ I ” written on a stamp paper 

Hnoi to tlie provisions of the 

the n beneficiaries are to take only after 

of its executants, who do not use 
in therein restricting their rights 

\if properties dealt with thereunder to mere 

nte-mterests: 

Heiti, that the document is a Will and not a 

settlement. 

A Will speaks only from the date of death of the 

testator. 

husband and wife executed a joint Will 
> eieby it was provided that the husband of their 
junior daughter, who ivas then living with them 
uu managing their affaii's, should continue to 
c so along with his wife, and that after the death 
0 the executants of the Will, their younger daughter 
or, it she should have a son, that son sho'uld inherit 
heir properties,- which consisted of the ancestral 
P^®R®rty of the testator and the absolute jiroperty 
o the .testatrix. The son-in-law acted up to the 
terms of the said Will by residing with the execu- 
^nts thereof and managing their affairs until 
^boir death. Subsequent to the execution of the 
Will, the testator adopted a boy who survived him 
8-^ died unmarried. In a suit by the reversioner 
of the adopted boy after the death of the adoptive 
mother to recover the property from the junior 
daughter and her husband ; 

Held, that the above provision in the Will 
did not amount to a contract to bequeath the 
property to the junior daughtor or her son, 


Hindu Law- coiiclcl. 


that tl>e continued residence of riie son-in-law’ 
with the father-in-law and tlie performance 
by the former of the acts required of 
iiim as per terms of tin* Will did not atnount to 
a consid(*ralion for a contract to leave the property 
by \\ ill and make the Will executed hv the testator 
irrevocable and rliat so far as tlie ancestral 
property of the t(‘stator was concerned, it i)assed 
to the heirs of the adopted boy but that as regards 
The separate p.operty of the testatrix, tlie Will was 
jierfectly valid. IVI Aivasami Udayan r. Appasami 
UiMYAX, 1 L. W. OHS; (1914) U. W. N. 889 249 


-Worship, riyht of. In temple - Place 

Oj ivorship—Hndvd, riyht e/, h, enter-^Burden of 
proof. 


Per Sadasica Aiyar, J. —Temples are intended for tlie 
worship of people belonging to all the four castes pro- 
fessing the Hindu religion without exception. It lies, 
therefore, upon a person who wishes to restrict a67nfra 
or one who has a higher caste status than 6’adm from 
proceeding beyond the Dwajasthambn into the next hall -, 
to establish by proof of a recognised usage of that 
particular temple tliat the individuals belonging to 
tliat community or class are not entitled to go 
beyond the Dicajasthamba, 

Per Tijabjiy J. —Whetlier a particular class of 
people are entitled to enter into a temple or not, 
depends upon the terms of the dedication. In t)i© 
absence of any written trust-deed dedication is a 
reflex of the general religious notions prevailing 
amongst members of the community for wliose 
benefit the temple is dedicated. IVI. (topala Moop- 
PANAR V. SUBKA.MANIA IyER, 27 M. L. J. 253; 1 L, W. 
675; (1914) M. W. X. 822 7 

Hindu Wills Act (XXI of 1870), s. 2 

980 

-- S- 2— Hindu dying in¬ 
testate-Letters of Administration to estate of 
deceased taken out bv Admiriistrator-G-eneral—Son 
of deceased minor on that date—Sale of one item 
• of property by son on attaining majority—Subse¬ 
quent sale by Administrator-General of same item 
of property, validity of 792 

H undi — Payment to endorsee—Railway receipt- 
security — Forgery — L’nnity to recover -Endorsee 
liability of, to refund—Notice — Lost or stolen hundi, 
genuineness of ^Holder, liability of — Murwari 
custom. 

Where the plaintiff paid to the defendant the 
amount of a hundi, not as to a Shah, bust as to an 
endorsee for collection of a hundi on the socui’ity of a 
Railway receipt, he has no equity to recover back the 
amount from tlie defendant if the security turns out 
to be a forgery. 

In such a case the defendant is liable to refund 
the money or to trace the hundi to its source, pro¬ 
vided notice is given within a reasonable time of the 
di^overy of the forgery, that is, provided the plaintiff 
loses no time in making this communication and 
claiming the refund. 

Obiter dicta.-^ln. the case of a lost or stolen kv,ndi 
tho hundi is ex hypothesi genuine; and, thcroforej the 
liability of a Shall who is paid does not re^t oq it 
guarantee of genuinoness. 
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Hundi — coik’M. 

Tin* ut'n Imlilcr «Im n Inll <’l 

nxi'luin^n anfl |ia:»f!«*s it iin tunlcr Kn,irli:!li Law is only 
tliat of a surety for rlie drawer and tin* acceptor. I»ut 
his )M»siti(m do(*s not involve any liability to tlie 
HCerptoi*. 

Tfie rule of Marwari custom and the idea under- 
lyintr therein discussed. B« Skthna e. J\vAr,.\PR.\s.AU 
Gay \i*»ASAi>. If) FJom. (/. K. 972 


Hyderabad As^igmcd Districts 
Couris i-aw of J8(S^, ss. 7 (2) 

(b 9 9 ( I ) (a )—(^nimitissioiicr iiin‘str<l 
iri/J, [iinverr! Ilf l)ci>ntij (‘iiiiiiiiissloiu’t' for trijinij 
oi lijiiiol .-a/tsonlv, i''hrfhc'r run aiipoint o i/iinnliini 
(liiiiiiliiin>y iui(f li'i'O'd.'; .1(7 ( Will of I89ij . s.<. 02, .">8 
(‘iinrf Ilf .fiisHrr — Ultra vires— Arl IX 

of l87oT •'* 8. 

An Assistant Commissioner invested with the 
j) 0 wers of the C<»urt of a Deputy Commis.sioner for 
the trial r»f original stiits excee<lin‘f Hve thousand 
rupr'(*s in Aalne, without limit as rej^anls the valin*, is 
invested only with some of tlio powers of a Deputy 
Conrmi.ssinner, m, flic power to try orij^inal suits, 
and is not tlie District Court for any oth<*r purp<».se. 
Therefore, if aetin*' as the District Court, uinler the 
Guardians and Wards Act ho appoints a jfunniion. 
his order is itifra rlrnt and does not require to he s('t 
asid<* 

Allhou^^li the words “Court of Justici*” in the 
Indian Majority Act are not qualitied in express 
terms by the words “competent in tliis behalf’’, on 
^'cneraI principles of iaw tlie act of a Court without 
jurisdiction is n nullitv. Ni bAl’f r. Bill A.ii, 10 

h. R. un 709 

Improvement- See Dandluki* AXU 'I'kNANT; 
Tkanskkk of Bropektv Act. s. ol. 

-——— - by rnorf}ra;,'ee -Coiistruciion of 

well - -Compensation 7 I 2 

^ *■ — .Mortpij'or and mort^’ajree-- 

.Morij^.is^.' «*f karhn hou.se—Bucru double-storied 
house built on kiirlm hons<‘ fallinjf down —Mort- 
jiavor. liability of 521 

In^lTli Xw Grant. 

“ ' ' D’tle-decd, scope of—Recitals in intnn title- 
deed. if conclusive as to enjoyment ^Kvidence 
ninin Ir. admissibility of, to disprove such iveitals 

Income Tax Act (II of 1886), ss.'l*^ 

I iy, OJ executor ns mck-Jarisdictiou 

■ foilcteruuucapersonto be chanjcablc ^Suit to set 

(lisessnietU—Payineiit uiuier co^-cion 

In 0. Jor to succeed in a smt for a .Icclarat.ioii that 

the Co.loctor m roalisiug cortain sums from iho 
pluuitill as iiioome-tax acted without jurisdiction, and 

in ‘■‘■‘t.liscd, it is iucuiubcut 

on the I.lamtifl to sliow that the payment «as made 

by him under coercion. 

rUem US no poraoual exemption in the Income Tax 

O • • 

Income accruing to an executor under the Will nf 
a testator ts ncomo liable to bo taxed with I Im 
meaumget the Income Tax Act, un.l , 1 ... fol eetor 
acts w,thm the Inu.ts of his jurisdiction in detorm n 
jug suoh person to bo cbai-gduble. 


Income Tax Act— concid. 

A snir for u declaration that the plaintiff as 
r\i'eur«>r lo the estate of a deceased is not liable to 
pay income-tax in respect of any income of the 
said estate is barred by section 39 of the Act. Ct 
Fokbks a. H. r. Skcrktakv of Stlte, 19 C. W. N. 
131:42C. lol 

-SS. 15, 39 


Infringrement of copyrig-ht— Law re¬ 
ports ,Tmlgm«“nfs—Exrniets and facts collected by 
reporter 30 

Inherent power. Ser ctvil Froceduke 

Code, 1908. s. 15). 

• 

Injunction, interbieutarv, wliether dissolved 
when perpi'tmil injunction issiieil 29G 

-Re /iifious oj}ic<\ transfer of—Land 

otfnrhril tu olVcr frausfcrreit^ irhcthcr right to oj^cc 
olsn trnnsfrrreil —Injuiirtion, irhether alloieablc. 

A religious otKee cannot be tninsferred by purchuso 
and, ilierefore, a pureliaser of the land attached to 
the (dhee ns emoluments, acquires no right to the 
ortiee ami is not entitled to an injunction to protect 
his possession of it. lYI. KaRAOA l’. DeVAPPA 442 

Inquiry In progress— notuhiing accused in 

jail— Illegalitv - Genenil repute, evidence of 

1003 

Intention - Murder - Hanging up 111100118010118 
body believing it to be ilenil -Death due to hanging 
—Intention —OfTenee - Grievous hurt 15/ 

Interest -.‘Vgreeineni that mortgaged property 
shall be deeincfl sold if inteivst not paid on eertnin 
date -Failure of piiymenl -Suit for specific per- 
formaiiee-interest afier .-<]M>eifiod date, whether 
allowable tf* mortgagee 877 

-- Ihiiniiges for hrroeli of r»,if rnrt. U'ltethee */». 

lerrst legol from date of h.nirh. 

1 lie award id intfrest on (be niiiouni of daniagos 
allowed fora breaeli of eoutraet from the date of tho 
l.icml, is illrKul. IVl K.vviTr l‘lux.\XANl>AM r. 

Lakshminarasimha CiiAinriJ 429 

-/>umi/H/»u/. rule of 598 


II ^butgage-debt I'omjiouiid interest pay* 
Bl.le nnii) default -No provision after that date 

_ , 124 

9iunnl rote tg—Mortijnge suUs-^Contmet 

'V niterest . Court rote of intevst, meaning 
/ -/a/m-es/ rale of from dote f.ved foe payment 
t ft dote oJ rrnhsntmn^-Discretion of Couet^Civil 

/ iocet/»re Cor/r f \rt F of 1(V\S) ' o 1 / 

.o i>. / , ' Av. . 3-1 —Teansfee 

■oy.-t.jAef ^/| ^ J 

Ihcrucol siiuplo iulorosc at 7i par oout, per 
aflumuisa modontc ouc, in view of tho ROn^l 
iatu pi- vmhng m this part of tho oountr^ and 

In°.> and unconscionable. 

of anc e ftho absence 
of an> uilc.s I,,unci by tho High Court in this 

Tmnsfor "nr’ll "t a'?“'>on IW of tho 

cm? ?. l^P-'i-ty Act, uwm-d inteivst at tho 

till th? r?” "*t'Cr the date fixed for payment 
t.ll tho date o realisation, provided thai tho 

rate s .cusonablc. The Court hn.s. under section 34, 

lL?tu 'uu, l'' .to do so. O? 

allauauau Laxx r. SUKAJ Kuak, i O. L. J. 644 

177 
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lntCrpl6clCf61* isuit as to ivho /V •:ittiflf0 t»' 
cess, whether suit for ascertainment of rent. 

An interpleuder suit by tenant ap;ainst lamllonl 
and G-overnmeut merely to determine which ])arty 
is entitled to collect water-cess from the tenants, is 
not a suit for ascertainment of rent within tin? 
meaning of Article S, Part I, of tlie Estates Land Act. 


m# Doraisami Reddi r. Venkatachallam Piij.ai. 

27 M. L. J. 734 267 

Interpretation of Statutfs— 

ActiXXIHof IHI].), ss. H, VZ-Ugistatireenart- 
nieiit, retrospective effect of—Assitjnment of land 
revenue Grant for political scrrircs —’ Pension^ 
meaning of. 

A legislative enactment is prospective and mU 
retrospective in its operation, except (/) wlieu the Act 
only affects the procedure of the Coui*t, and (o) wlicn 
the intention of the Legislature is cleai’ly to give 
it a retrospective effect. 

Therefore, the Pensions Act has not a retrospecti\'c 
operation and no alieuations made before the Act 
came into force are invalid under section 12 of the Act. 

A mere assignment of land revenue as such docs 
not come within the protection given by sections 11 
and 12 unless it fulfils other requirements of those 
sections. 

An assignment of land revenue by Ooverntnenl 

luay or may not be a pension, within the meaning of 

sections 11 and 12; therefore the answ'er to this 

question must depend on the facts of each case. 

Ordinarily speaking, “pension” involves the idea 

of a fixed periodical alloAvanci^ or stipend, and if it 

Js ^’auted on political considerations or for past 

services or as a compassionate allowance, it cannot 
be assigned. 

Therefore, a grant of a fixed sum clearly made for 
political services is a political pension and conies 
within the protection afforded by section 12. P* 
Karar Hassan Mustafa Hassan, 86 F. R. 1914 

743 

Iht6St£lCy—Management of property’ by eldest 
member who was also executor in accordance wdth 
Will—Debts contracted for family purpose by 
oldest member, how far binding on family—Re¬ 
newal of debt 


Irregularity not affecting merits of case — 

Improper admission of additional evidence 50 

^ — --in proceedings, effect of 63 1 

Issues involving mixed questions of law and fact 
decided without evidence —Decision, whether legal 
Ti’ial piecemeal—Practice 954 

—Mortgage by occupancy-tenant — 
Expiry of izaradar's term—Subsequent mortgage 
in favour of third party—‘Priority 716 

Joint family, See Hindu Law. 

■Jointtrial • See Criminal Procedure Code, 
ii. 239. 

'ludlcial decision, interpretation of 722 

Jurisdiction. S^e Criminal Procedure Code, 

, 8.179. 

“ Alienee of part ot melvaram interest, 

whether landholder —Tenants under such alienee, 

whether ryists —Ejectment, suit for ^ ® V 


Jurisdiction— contd. 


AinenclnuMit of decree 946 


-*-of British Indian 

tI'lisree.sliip—Teinjjle in Fvencli 
French subjects 


Courrs —Righr to 
rerritorv—Parties 

367 


Burden oj - Agraliaia'.u grant 


— Grantee oinier of kudivarain — Presmnptinn. 


Ir is for tbe |mrty who wants to oust the juris¬ 
diction of Civil Courts To ])rovc the existeiice f)f 
facts wliicb oust jurisdiction. 

No presumption arises tiiar the person to whom 

I he o{;<vi/ja/Y/m had be(*n granted was not the owner 
i)f the kiidivarnni at tlie time of tlie grant. M, 

II .MALA Venkataswami Kanimalla Nakasim- 

havya, 16 M. L. T. 596 357 


Cause 


of action arising in part 620 


Dam keeping water from certain 
lands - Party affected, whetlier entitled to sue J8 

— Decree of High Court - 'J’ime fixed 
for performance of act—Extension of rime, if ran 
be granted 63 

---“E.xecution—Decree transferred 

Colleetor--Cuurt whicli passed decree, powers of ii 


Execution of decree, proceedings no 

1003 


- Ex parte dvcrco, application to set 

aside - Appeal subsequently preferred —Jurisdie- 
tion to deal with application 412 

-Foreign judgment—Decree of Court 

of Cochin State —E.xecutioii in Ilriti.sh India — 
Executing Court, power of, to impeach validity of 
decree—Jurisdiction—Suit in Cochin State—Tem¬ 
porary injunction pendente life —Appeai’auco of 
defendant—Jurisdiction objected to—Written state¬ 
ment also filed Submission, whether voluutarv or 
under duress—Foreign Courts and Courts of Native 
States, judgments of—Suit in British India on sucli 
judgments, maintainability of 2o7 

- f koio determined — ijau.<c of action, 

whether affected by subsequent events-Suhordinute 
Comis, right of. 

Plaintiff s remedy in a suit sliould ordinarily be 
restricted to the cause of action with wdiich he comes 
into Court. The events that transpire since will 
not enable him to add to his reliefs nor will tliey 
cut down his rights. 

Jui’isdiction lies in the forum wliicii is competent to 
grant the appropriate relief at the time of tUe insti- 
tution of the suit. 

A. Subordinate Court has no right to question the 
order of an Appellate Court when the pai’ties are 
wiling to abide by it. WI. Narayanasawmi’ Naidu 
Gahu V. Kamuri Ramayva, 16 M. L. T. 244; (1914) M. 
-W. N. 713; \,mA) M. W. N. 870 476 

--^- Hundis sent for oncashmono to 

Bombay from Dhai-apumm in Erode—Receipt of 
hwwli and misappropriation of proceeds in Bombay 
—Petitiener resident of Bombay—Jurisdiction of 

Sub-Divisional Magistrate, Erode, to try offence_ 

Criminal breach of trust, offence of, >vlien com- 
. plete . 1^ 



100:^ 

Jurisdiction — Cniitil, 

-liiiinll<*r<I ami trnaiii—I'osf i4' kocji. 

iair I'l'ctMisf.' < Miir l<» n-i-(i\rr 77 

——Mairif('n:ni(i‘- of arrrars 

-•/tiri^fltcf ioii 149 
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-OinIit olirainctj liy sii))|)ri‘.vsiini or 

iin>i-.'pr*'M-iitution cjf t’a<‘fs —A())ioititirirut of y'njir. 
'lian after iriiimi’ liad attairie-l inaiortl\' —INiwcr of 
Court If. recall onler A|»|»ral —tJuiiriUan> and 

U'ards Act (Vllfof 1 ss. 89. 17. 4S 2/6 

■ —■ -- Vo r! !> ftusnu'ss — .lccoM//t.<. 

m/. ymt u,r —nf artiini. iiioiiii iinj of 
f riiin-r ('(/>/,•/ I’lurr «./ .'■•ti I nil ~ i' i ril Vi‘i‘f't‘‘hf rr 

I'n.lr (Act (■ llfus;, .s', 29. 

I lie term cause of action coinpri.sc.s c\ i‘rv fa«’i 

'vliicli is material to he j)r«)ved to entitle flic plaintiff 

to succeed and iriclmles an assertion of the rioht in- 

ftiiii'ed, and of rln* ninnner in which the infrinirtMiient 
!•' made. 

I he carrv ine-on of a partnersliip husiness heino-, 
as a material part of tlie cause of action fim a .suit for 
rcndltir.n of the partnership accounts, sufficient to 
^^'lvc rile plaintiff a ritrht to sue at the place wln*re 
the hu^incs.s is carried on. the mere fact that the 
con^.lidated accounts r.f the hiisiness an* ki-pt at 
nnoth«*r phn'c would nor hy itself, in view ..f the 
provision.s of section 20. Civil i'roceilure Code, 
'"i.st the Court at the former plaei- of the jurisdiefioin 
suit lf»r the adjusliiKuit of parinei'ship aecounts 

t:an conveniently lia at any of th«> plae«>s where the 

partniTihip husiness is snhsfanriallv carried on ah 
fhou'fh fh(‘ eonfraef of jiartnership took jdace some- 
where else, fm- flu* place where an ohliiration is to he 
perfornietl is it.s main seat and phiee of jurisdielion 
O. PiinM N'ak.\in- r. Kani l.vi.. I O. ,l.':)l{I 


-■ —• to decide (|uestions other than 
panpensni in pauperism cm(uirv I’lea of liniita- 
fion, f’mirt'.s pow(>r to decide * QQ 

,, T l^'vtsion—Ifejeetion of aniemlnieni 

application - No irrejrularif\ - Hijrl, Court, power 
(o intcM'lrrt' fiOtf 


— Cua.se C„»w suif -Drfrniinnt 

iiieaduoj firniirn'torn fiflr, ,ih.‘fl,rr luifinrW <int 

oltci-ed. 

Udictheror m»i a suit is of the nature iriahle hv 
a Court of Sinnll ('au.ses di-pemis upon the fianie of 
the 5<uit itself, and nor upon the defence that the 
uoiounant may set up. 

Iherefore, a suit for the recovery of |{s. 1.7 hoim-- 
the value of certain lives eui down hv the ilef.-ndanr 
althou^rh li od in the Munsif s Court. *is of the nature’ 
cof^u^hlo hy a Small Cause Court and its nature is 
nopdtrre.l mm if a ipie.stion of proprietar; 

tirle 1^ raised by rlie didendaiit. A. H\m 

Man siNmii, 12 A. L. ,1. I0;i2 128 

_ (•uin t ~ stiil tu ccc.ovr 

anumn! ^^nldb.J fmrehnser for in-noihrnncc o„ e;v 

■ ..— 

to.recover an amount ,vhicl, tho plaintiff 
hUt i m I'Cspta of a property piuchasod bv 

htm from M defontlant in consoquenc.! ol t'n httcT 

havms falsely represented tho property to b^ f,vo 
from tho moumbraneo which the nlaintiff' u i * 

di'charcre is n -n.'i- f. „ pianuiffs had to 

n.diaijre. IS a .-uit for compeiiHaiio,, m.i ,,, 1 . 

. Jvr VoiiUibuiioji and IS, lUcrufoi-u, co-uizaUo iu a, 


Jurisdiction — contd. 

(•ourt of Small Cau.scs. A. Sakju I^anoky v. Mulloo 
C n.AUDHRY, J2 A. L. 1279 909 

--Suit iiased on contract decreed by 

Civil Court haviiijr jurisdiction over place of forma¬ 
tion f>f contract — I'lnee* of contract transferred after 
dca-ree to another Civil (’ourt--What Court au- 
fhori.sed to hear appeal from decree 519 

iyiiif for declaration between rival 


claiiiiaiils to a Iciniiicij Jurisdiction of Civil 01 
lirrrniir Court. 

'I'la* plaintiffs, wlio were formerly members of a 
joint Hindu family witli the defendants, sued for a 

dei lanition that tluw had some interest in an occu- 
panev-hol(lin«r wliieh helony:ed to the family. The 
ilefemlunts pleaded that tlic holding in question had 
been divided and that the plaintiffs had got 
eonsidmarioii for the giving up of all interest 
therein.- 

Held, that the claim was one between rival claim¬ 
ants to tlie (enuiu'y ami as sucli was congnizablo by 
a Civil Court. A, Ga.xoa Puasad r. Ram Prasad 

862 

—-Suif for declaration that plaintiff is 

an oiru|»aney hmant - .Inrisdiction of Civil or 
Uevmme Court 713 


Suit instiluteil in wrong Court— 
Consequeni failure of justice - Alterations iu proce- 
flure - Ketrospeetive effeet 543 

-;-Transfer of case—Magistrate nmdo 

Chairman ol District Hoard, wlu'ther still Mugis- 
irate 1^1 


” of Civil Court— Money pay¬ 

able in ri'spirt nf forest rights, .suit for recoA’orv of 

380 

- --— — Standing crops, inquirj* into 
ou nershi)) ot — I .m- or enjoyment of land 6Gl4 

r— 7 — of Civil or Revenue 

V OU rt-• ( /fN/»/ /.// one I'l ofo iefor utfainsf another 
foi cstahlishi,,,, ocrapunrij.riulits^WJten decree of 
Cirii ('ourt cannot /„• rcijistcrcd in Revenue Court^ 
R.f urn of plaint-Vnnjab l\nanC(f Act (XVI of 

1 SS7A 77, 100 . 

A suit by one ot the proprietarv body against 
another for .leehiring that ihe ‘former ia tho 
oeeupam-y tenant of hind helimging to the latter, 
tails nmler .section 77 (8) (n) and is consequently 
irialile only hv n Kevmiue ('’ourt, 

Whena .suii of tl.is nulnie Ima Umn decided by a 
Munsit liaving no r.'venue powers liifi decree ennnot 
he regisloio.l as il.at of a Kevenue Odffn 1)V fhb Chief 
(ourt. The ordiuar\ e.mr.se in .siitdi mi‘ case ie-to 
yetum the pjaiut for presenting it. to a eompetont 
ey.Miim Conri. p, Kmi*A Ham r.-KiRDA Ram,-J66 
I*, w. It. 19U: 2S2 I* I,, u. 19M. 89 

h'icviincnt — Posjvaaion — 






th/m iu ejooting tho dofondant 

thi. n. hyH-' Kent Couvl irOm 0 out of iSbicficasof 
-■vr- und wm j-cieaivd to ihc. Civil.CooiW-ih roapoot 
ot LlKMvm'umng s h.sn.v.s- which woro found tO be a 

nnlln'''' ""r dofondant. Subse- 

ch^^ f ’ Plaintirs suing the defendant in the 

I. \ those 8 th® d®* 

t'ut aul pleaded that ihu Court hud no JurlsdiutlUtt W 
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Jurisdiction —cont'ltl 


entertain the suit, iDasiiiuch as he was the plainlitf s 
tenant in respect of tlic 13 bisivan and as in respect of 
these 8 bistvas all that remained to be delorinined 
was the nature of tlie tcnancN’: 


Held, that tlie defendant not liaving' admitted his 
tenancy with respect to the S ^/say/x in suit, no (|iies- 
tion of the determination of renaiiey was involved in 
the case, and that the real <piesrion for decision l)eing‘ 
the existence or non-existence of a custom of Imrvinjr 
bodies in the 8 tjxav/x, interforinji; with tlie (‘xcrcisc 
of the plaintiff’s proprietarv riprbts, tlie suit was jiro- 
perly brought in tlie Civil Court. O. SAHi-:n Din /•. 
Jang Bahadur Singh, I 0. L. .1, o57 23 1 


-- Oudh Pu-nt Art {XXII af 

1886), s. 12<--('uy7 Court drcrec for yiox.sv’xx/o/' — 
Decree-holder not in /jox.xcxsyVi«—Pox.-y’.s-MVo/, nrfiml. 
with feuantu fmui irhoui jinh/iiieut-dehtor rrullsnl 
rents. 


A person got against a Innibardur a Civil Court 
decree for possession of a ^xitti and was refei*red 
to the Bevenue Courts as regards mesne ju-ofits, but 
even after tlie decree was passed, the lamhardur 
continued to collect rent from the tenants in actual 
possession of the land comprised in the imtti. 
Subsequently the decree-holder, treating the 

n a tenant under section 12” of the 

Oudh Bent Act, issued against him a notice of 
ejectment: 

HeW that section 127 of the Oudh Kent Act was 

no applicable to the case and that the notic<* onglii 
to be cancelled. 


fleZd further, that the remedy of the decree-hol 
lay in the Civil Court. U. P.’b R. SuK.A.r Badi 
Govinda, 1 0. L. J. 701 


~~ of 

0^ s. i2t—Ejectmerd hy notice—Adverse pro^ 

P'^ (iry possession pleaded- -Vrimfi i'ncif' (‘fine mode 

oiit—Possessiov, actual, with tenants. 

Where a person claims as against the landlord 
a verse projirietary possession of a land cultivated by 
is enants, and that claim appears to be probable, 
a person cannot be treated as a tenant under 
sectmn 127 of the Oudh Kent Act, and a notice of 
ejectment issued against him as such ought to b(* 
cancelled. The matter is for the Civil Courts to decide. 
U‘ Pi B. R. Bhagwax Bakh.sh Singh r. Shakiq- 
dz-zaman, 1 0. L. J. 707 709 

“"J- Of District IVIag'istrate 

Bond for keeping peace, cancellation of I 69 

--of Revenue courts— Fart 

of an estate, also an estate—Owner —Landholder 

732 

* — -Tree paffas—Vari payable 

for trees, if “ rent ” ‘ 60 

JurorSy nomination of—Principal to be observed 
by Magistrates 632 

Lambardar — Agent—Power to consent to trans- 
Jer of occupancy-holding - Partition proceedings, effect 
of instituting. 


The mere institution of partition proceedings does 
not put ah end to the customary authority of the 
I amhardar, as representative of the proprielary body, 


Lambardar • • ooncld. 

to consent to a transfer by an absolute occupancy 
tenant of his holdimr. N, Chowbe Jaigopal r 

fo06 
608 


Kameshwar, 10 N. L. K. 89 

-- — Agent—Presumption 


Land Acquisition Act (I of 1694;, 

SSi 9, zb i^)—Object oj s. \)—Objection under 

X. 9 not taken—Power of District Judge—Sufficient 

reason. 

The object of making an owner claim under section 
9 of the land Acquisition Act in respect of land 
notified under the Act to be acquired, is to enable 
the lunnd Acquisition Officer to make a fair, reason- 
able and proper award based upon a proper inquiry 
after tl>e proper means have been ]daced before hiin 
for holding .such inquiry. 

The bare fact flint pn^vious negotiations for sale 
had taken place between the claimant and the 
Uoverumeiit, is luti a sufficient reason for not 
putting forward a claim under section 9 t)f rlu« 
Act. 

Section 25 (2) of the Act gives the Judge the riglit 
to decide as to tin* .sufficiency or otherwise of flit* 
reasons for a man’s non-aj)pcarancc and not putting 
forward his claitn under section 9 of the Act, and 
wlierc no sufficient reason is given the Judge ought 
net to interfere with the awa:i! c f the Collector. A. 
Nakain Dutt r. Supekintkndk.nt nt Diw.ra Dux, 12 
A.L. J. 1319; 37 A. 69 795 

-s. 25 (2) 


Landlord and tenant —m remit 

portion of teerva, lion- for binding — Contract Act 

(IX of 1872;, X. 63 —promise to /emit pari of rent. 

A promise to remit a portion of rent, made 
merely out of grace ami not out of any legal obliga- 
tioii, does not affect the right of the obligee to 
enforce his legal rights as regards jtayments due to 
l)im in future. 

U’liere a })romise to remit icni is coupled with 
conditions, it is not ati absoln'i* remission and the 
landlord is not esto])ped from enforcing liis riglits 
in full. 

Where the agrcetiient (if )>arti('s is distinct and 
clear as to the rati* of rent, subsetjnmt conduct of 
parties is inadinissihle in evidence to show that some 
other rate was intended by the j)art{c>. Wl. SuB- 

BARAYA AIYaK r. KOLANDAVELf ^ll'DALI 


-Cost of keeping premises 

clean Tenant, wliether liable — Suit to recover 
costs - .Turisdiction 77 

--Onstomary easement I 22 

-- — - Grore- Groce on sir land — 

Right of grove-holder — h'jcctment. 

The plaintiff, zemindar of a village, permitted the 
defendant to plant grove on a sir [)lot on tlie payment 
of a nominal rent. Subsequently the plaintiff’s zemin- 
dan right was sold but tlie grove existed as before; 

Held, that the defendant grove-holder could not be 
ejected from the grove at the instance of the 
plaintiff. A. Kamta Sixgh r. PAiniEsHWAR 734 

- - *- Improrement—Ejectvien t — 

Structures by tenant—Acquiescence or carelessness of 
1 a n d I ord—Com pc n sa tion. 

A tenant is not entitled on ejectment to' any 
compensation for the materials of his structures 
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Landlord and tenant -contd. 

iinlcj^s (ho cfiiilifioiis of flic lon?o eurrj'f'St ilic iTifcr- 
cncc flint n iicniianent lcj»«o was confcinplatcd or 
^vhorc flic lo^siccs were oticonriijjcd to build upon the 
area leased ro them. In rliis connection, however, 
acfjniescence of the landlord nin.^t be di.stinpui.slicd 
from lii?^ nK*rc carolcssncss. P# Kishkn Singh r. 
(‘HfRCH Missionary Tki'st Assik iation 


Landlord and tenant--c oncld. 


_- — l,rn.<i’ .•<iihsi^(inij — hij 

/irvpas.vcj-, ivdi iiffi i iriinl if if •>!. 

A landlord, tliout^h lie has ‘riv(>n a huis*' to u 
tliird person. Is enrirlcd for tin* jiiirpose of piittinjj 
his lossfu* in pos.'»cssion. to maintain a suit to ('jeet. 
a tresimsser. IVI- Somai Am.m^t r. V’FLf.AWA Sktiu'- 
HA.VGAM, Id M, I,. T. r/A2: I L. W. 1047: (lOlo) M. W. 

X. 12 347 

---Lease—Tmiancv from vear 

to year and for ti.\e<l periorl Holding over—Deter¬ 
mination of tenancy — Notice - Breach of conilition 
— Acceptance of noit— Waiver 107 

{,i'n»e — Tf'i^niit hoUh'iuj mrr 


— Rclofiitny, ii'licfhrr iviiiilfifod hij twjnrcd leaf^r— 
felfiiid of fviifiucif J'fir n(ni~pntfiuriit nf rent, roinfltimi 
irhrfhcr iiiriintji nous, 

The terms of a lease which has terminated, mav 

regulate the relations l«>tween the jiartit's to the 

lease when the tmiancv becomes om- on sttfferance, if 

thev are not incoiie’ruous witli a tenanev of that 
• • 

description. 

Th<*refore, a condition of forfeiinn' inserted in 
such a lease for non-jjaymeiit rif rent hf»lds goiuU 
after expiry of the lease under the circnmsrama'S. 

WI. Thxmhikii.an Mltinhian r. MrxHf Hkihh 284 

Ntuijai liohh'iiti Kyrit' 


ri(j}il I" iisr II fioilioii of holifiiiij ii.< smUn-il- - 
Doniaijr.- Jor noii-ciilfiriillon - Zemindar must prorr 
ivronij iisr —linrdi'n of proof. 

Primo facie tlie utilization of a reasonable portion 
of a iiaiijai holding for mifltoiikal, /. c , for growing 
seedlings f<»r snbsef|uent transpinnfation, is a proper 
u.se of the land and to make out a claim f<tr damage's 
for non-cultivation of tlie inithaidal pbHs, the 
zeinirufar must .show that the plots were wronglv used 
ns such or that the njol miglit and <iugbt to have 
grown a crop to maturity on the same jilofs after 
removing tlu’ seedlings. IVI Kvmakkishnam I’ii.i.ai 
/■ R()h:;rt P''ischfr, 27 M, J., J. 414 797 

-Suit to recovi'r rent — 

Tenant setting up rigid of third party already on 
record L qq 

--- Surrender of tenaneij, irl,,, 

ea n accept—Agcn f La m ban la r—Pre.sn mption . 

It is only the landhu’d that <‘an acc(*pt a sui'reuder 
or create a tenancy. When'the “landlord” is a bodv 
of two fir more persons, anything which the lar.dlonl 
is rerjuired or authorised to ,lo umh'rthe Tenanev 
Act mu.st be done by the whole proprieini'v bodv 
acting together or by an agent acting on ludialf (if 
them all. 

The custom of appointing the Inmhurdnr as agent by 
implication and acquiescence is so nearly uidverval 
that It may be pre.suined that tlie Innibnrdar bus 
been appointed the agent of the propric'farv bodv 
in every village, until the contrary is shown Hut 
the j.resiim]itioii docs not extend to the case of a 
minor iamhardar, nor to that of bis guardian N 
Haunath r. It AOlirNATH, 10 N. L. R. 93 gQg 


-- Tenant, right to cat treeg _ 

irosc providing for pugment of full value of trees hy 
landlord on re.sinning — Damages, nicasure of. 

A tenant, even though ho holds on a perpetual 
lease, i.-^ primn facie not entitled to cut and carry 
away timber trees from the holding. 

\\ here, under the terms of a lease, the landlord is 

. on the payment of the fall 
values of the trees to the tenant, the damages caused 
to the landlord by the cutting off the trees are only 
nominal. IVI, Latika Him c. Nakayan.achari 17 M 
I.. T. 202 271 

----- ^ —Varain ogreement—Condi- 

lion tovnlti ate hind in due .'icason, vhether rcason^ 
aljlc--l>aaiagrs lor non-ohserronre of condition 
measure of. ' ’ 

'I be eoiiditiou in a raram agreement which obliges 
the rgof toenltivafe the land in due season is not till- 
reasonable, ])iovided that it is not read us insuring 
the rent in all .sea.'am.s. Jn eas(' such eondition is not 
ob.-ierved, tin- measure of damages is the average 
yield of neigbbonring land. M, Skktmara.m Iyer i». 
Koukrt Fischku, 27 M. L. J. 41.' 809 

Lease* LxMn.oitn ani» Tknant. 

-» eoustraefiun oj —Plain and unainhiguoiis 

irnrds Words la irritlen deed, hior to he construed 
- Conh-mporaneoiis usage, irhen gronnd for in.ter^ 
pretalloii of doahtfnl a-ords Damages, suit for-- 
l,essi‘i\ failing to piig (iorerniaent revenue os con^ 
Irarfed. Ilahiiltif oj — Daaiagr.s, measure of—Loss 
sustained I,ij sale Transfer of PrOfmrtg Art (IV of 
JSH'J). ss. 12:t. 120 —liijf liegistra/ion of gift tcith- 
oaf delirerg of possession, irhether rnlId under Mu> 
Itammadnn hair. 

W ln'i'i' the true (*lloct nf tlio language used in a 
lease is perl'eetly eh'ar, no reference is iiormisaiblo to 
the eonduet of the jmrties, because if nccoixlmg to 
Its true eonstruetion the deed savs one thing it 
cannot be said that it u cans something else molely 

becnii.se the parties have gone on so long without 
understanding it. 

Tlu'refore. tin' words of a written instrument 
must he construed according to its nntuml meaning 
and no amount of acting by the parties can alter or 
(pmlity words which are plain and unambiguous. 

Uu' doctrine that Vomemporanoons usage is a 
strong ground for ilu' interpiTtation of doubtful 
words or expressions” in a document, has no applL 
cation where the document is neither ancient nor 

iMunii'utxis. 

In the case of sale of an estate by reason of the 
detault ot II lesset* to perform his part of the con¬ 
tract, the measure of damages is the loss actually 

sustuiiHMl h\ rousoii dl* ilio shIo, 

Ohifer ilicia: 

A party is not entitled to damages for breach of 
eontraei li by tlu' use of I't'asoimble" precautions he 
might have avoided loss. 

The mere l egist ml ion of a deed of gift in accord- 
anee witl. section 12:! of the Tmnsfer of Pmporty 
Act cannot make up for the want of delivery of 
possession i-equiivd by the rules of Muhammadan 

^a". C, Uahim Bakiism Maxhat. r. S.ujad .Ahmao 
C H 0 w D M A R Y 466 
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general index. 
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— Eiiilorsomciit by Koiinnyn —l)at(*troni u hicii 
il takes effect—Subse(jneut ivu-islered K‘as<— 
Priority 


LimiC^tiOtl — Kxeeiuiou — .V[>iilieauoii to revive 
execution proccediujrs 815 


^■^^LUpieis ot lujuses in (ibath in 


mohalla atala, village Afarf^niijo, AUahubud-A'vixu^- 
fer of Itoiise, right of 446 

- lii'g lift ration of lease neeessarij — i^essee rimiof 

save his ejccimenf hij rehjt/uj upon lease rnjisfrnfion 
of which compulsory. 

A lessee cannot resist liis ejectment l)v leiving 
upon the lease which seciu’cs him in possession for an 
indefinite period and tlie registration of which is 
thus compulsory, inasmuch as the unregistered lease 
docs not under law affect the land it relates to. 
U. P, B. R. Ba.m Pkasai) r. Sak.ioo, 1 (). L. J. 5So 


”” “ , 9 I’Ica ot. Court ]iowcr to decide'— 

1 au))cristn in(|nirv QQ 

~ “ Po.«isession bv one co-owner—Kcsuinp- 

noji -Burden of ))roof 


Small and sliallow river-beds, right in— 
Accreted land, lease of, whether recognized—Lease, 
whether in good faith 406 

~ tenant holding over—Relations, whether 
legulated by expired lease—Forfeiture of tenancy 
or non-payment of rent, condition, whether in- 
congi’uous 284 

■"-— Yearly rent fixed—Period of tenancy not 
sctttea—Holding over—Nature of tenancy—Regis 


noHr^^ V ° notice-Duty of service of 

—On wh expiry taken into account 

bv nio notice sliould expire—Notice signed 

03 am.inukhtear, validity of 962 

f Council-Deci-eo 

Substantial question of law 402 

Gfiral necessity. See Ahexation. 

^Agreement to sell bi- manag¬ 
ing member of Kiud„ 


Act (XVIII Of 

Oni#..* n Pi'oceedinys initiated in Disiriel 

High Coart Power of DirIricI 
A '^f before him. 

costs Judge has no power to award 

Court nn r referred by liini to the Higii 

awflrri power to give directions as to the 

tlin « incurred between the date of 

Coiirf^^ date of reference to the Higli 

T \v 00*7 * Venkata Rao v. Marivadi Motira.m, 1 

_ 125 

.. y ' “S* 28 —Pleader and client 

puy/ac/if of fees and expenses^ 

Sio.ff between a Pleader and his 

i« r? payment of fees and litigation expenses 
valid and, therefoi’c, unenforceable. Ci Ishax 
Haxdra Kar V. Ram Charax Pal, 20 C. L. J. Uo 

VB BnaCtment) retrospective 
-Assignment of land revenue—Grant for 
political services—'Pension,' meaning of 743 

Patent Appeal— Revision, 
of single Judge in 


Revision w)i(.‘u otlicr romedv ujit'ii} 
iniic taken in, wl.ether excluded to save limilation 

219 

Limitation Act (XIV of 1859), s. I 

(15) ,27 

-(IX of 1871), Sch, 11, 

12 / 


Art. 148 


or 


der 

57 


--—-(XV of 1877), s- 19- 

—.-lcA-/(0(»7f(/r/mt'»/ of deerec-deht, effect uf-Seir Aet, 

irhcfherean rerire harred right. 

Under section 19 of the Limitation Act of 87” ac¬ 
knowledgments of decree-debts liad not the effect of 
initiating a new period of limitation. 

A right barred under an old Act cannot be ru\ ived 
by a new Act witliout express words. M. Akka.m.ma 
c. Kori'aram Ragappa, (19U) M. \V. N. 875 368 

-Sch. II, Art. I I, appii. 

cnhilify of~Umifafion Aet {IX of 190H). 30, 

seope^of—Ciril Procedure Code (Act XlTof 1882), 

NS. 2|8, 281 —Dismissed for absence, cluiin under s. 

2“^—Dismissal, lehefher under s. 2Hl~Suif for pos. 

sess ion — Limilation. 

Article 11 of the second Schedule of the inmitation 
Act of 1877 applies only to orders jiassed after 
inquiry. 

Therefore, where a claim jireferrud under section 
278 of tlie Civil Procedure Code of 1882 is 
“dismissed for absence,” a suit for the same property 
is not barred if not brought within one year of the 
order, as the order for dismissal is not one under 
section 2Sl of fh? Code but under tlie sections 
whicli enable a Court to dismiss a miscellaneous 
case for default. 

Section 30 of the Limiiatiun Act of 1908 is uoi 
limited in its operation to cases in whicli tlie period 
of limitation 1ms been e.xpressl}' altered, but also 
applies to a case where theiieriodof limitation has 
been altered as the result of an alteration of the 
desci’iptioii of the suit. C. U.macharax Bhatta- 
charjee V. Hironmoyeb Debi, 18 C. AV. N. 770 


art. 121 


Limitation Act (IX of 1908), s. 5— 

Omission of respondent's name in memorandum of 
f//)p(Y// —Bona fide mistale, effect of~Adinission of 
receipt of eonsideratlon in inortguge^deed, ivhelhor 
ailinissihle in rridenre. 

Wlierc the omission of the name of a respondent 
from the memorandum of appeal is due to an 
oversight and bonsi fide mistake, the Court can 
extend the period in favoiu' of the appellant under 
section 5 of the Limitation Act. 

An admission of the receipt of consideration con- 
tained in a mortgage-deed i.= admissible in 
evidence against a piu’chaser by private treatv A- 
Gaya Prasad v. Chotoo, 12 A. L. J. 941 ‘ 


I J * uuuge in Oi 

—Revocation — Transferee of licensor, - 
nght of ^ c 


S. 10 841 

® 2 —Time requisite for 

-- - « • • & __ w 


445 obtaining copies, compulation o/^Due dili^eiK^ 
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Limitation Act—( iijos) -conji 


. I ii/ilifiifidii IIIiiiniih (Ilfnil —. ilcliiif — /«»>■/. A ‘ • 
li'iisi'iii Ilf time -■I’l’i’ilci' “I rojiiiiinj jrr mi imhlir 
lii.iliilny. irhfthcr fruju-r. 

Tlip tiiiK* r<'<[iiisiri‘ for copies must Ije 

tiie;isiir<Ml froiti the date >vlieii an ajijilieation for sueli 
co)ii('s is dtily pres<Mite(l by, and the date on which 
such copies are duly tendered for delivt'ry to, the 
applicn nt. 

'I'he time recpiisite fiu'r»htainin^ a eopv is the time 
which if takes an ap|)lic-ant tf) obtain the copy usin,!; 
all diKMiilijrenec. He must (1) j)resent an application, 
acc'Jiiipanied by tlie prescribed fe<’, at a jiroper tim(‘ 
and place to the apjminted otticial; and (2) be prepanul 
to take delivery of the copij*s at the time and plact' 
H\ed ff*r delivery. If he does ind dischari;<‘ both 
tlu'se duties he fails to exercise tlie due (lilij^ence 
re<juii*i’r| to ol)tain tin' co[>ies. Hut Ik* may do tliesi* 
acts iHTsonally or by an aj'ent. 

Where, however, he elect.s to wr»rk throu;rl» an 
a^'-ent, he cannot claim credit for any delay caused 
by takinjf that course. The time allowed for (ibtain- 
in-r copies ihnmgh an a«'(*nl is tlie same as would 
liave been allowed if the applicant liad him.self 
api>lied for and taken delivery of them, irrespective 
of the (piestion whether the aj^ent’s delay was or 
was not beyond the control of the principal. X 
])rincipal who elects to use an ajrt'ui in >vorkin‘; 
aj'ainst strict rules oi timi* does so at his o\vu 
risk. 


The computation cif tiim* for obtainin<r copies 
of judicial records is subject to strict rul(*s and no 
di.scretionary extensions of sucb time are per¬ 
missible*. 

.\ suit was dismissed on the HUlh Xovetnber H)12. 
On the 1-Uh December IUI2 the plaintilT posted an 
ai)j)licat ion for copies of jud^^iiieiit and decree, and 
on the satne day tlespatcln*d a money oriler to pav 
the cost thereof. The application reached the hands 
of the C'h-rk of the Court on the Kith l)ecemb(*r lbl2, 
but tin* mon(*y order which reacheil the delivery 
Host f)dice on the IStli I)(*i'erulK*i' could not be 
delivered to the Chuk of the Court bebm* tlie 2lsl 
l,)ei-<-mber, because the bSth, l‘Jfh and 20l h |)ecemlM*r 
bein^r publie holiday.-, the copyin;,'ollici* was chwd 
during: fho.s<> day.s. 'I’he c<ipies ivere read} anil were 
lasted to the applicant on the 20th January I'Jld; 

Ill-Ill. in compulin" the jieriotl of limitation for an 
appeal a;,'ainst the decree, that 

(I the application for copies was not presented 
until the 21st December 1012; 

(2J the Post Oliice beinjf an agent of the ajtplicani, 
the turn* to whicli the applicant was entitled should 
be nieasur(*d fnmi the date when the Post Oliice 
di’liieied the application ami the lu'cessarv inonev 
lo the oliicial appointed to receive (he same^ and the 
day on which the otlicial appoint(*il to deliver 
tlu- copies made such delivery to the Post 

t Hhcc; 

(;D all time occupied by the l^^^l oilUv in con- 
veying the application and fees to the eopyine- 
oHice, and in carrying back the copu*s to the npphcanr 
was outside that computation; ’ 

it the tender of lees transmitted by money order 
on u public holiday was not a tender at the proper 
jnc. N. Kagiiu V. Mauiigia, 10 N. L It Id*) 

819 


Limitation Act—(lOO-s)— contd. 

219 

Proceedings in Reve¬ 
nue Com-t. whether e.xtend period of limitation 

441 

S* I 5 —stay by injunction— 


— S- 14 

— s. 14 


Iniiinetion ordi'rset aside— 'rime, whetlicr excluded 

267 

-s. 18 860 

-S. 19 91 I 

S. 19 — .-1 rk n II H'h'ihj in cii t oj 


liahilifij — Enilm'semcni of rrccipt of money—No 
iirfiial jiaiiini-nf — Eiiiloriicinrnl, irhcthcr opci'dtes (is 
iivknoiclcihjmnif. 

When* an endor.sem(*nl of payment of money is 
relied on as an acknowledgment of liability under 
section 10 of tin* limitation Act, tlie fact that no 
moiK'V was ]inid on tiiat <late does not make the 
endorseim'nt inoperati\e if if was the intention of the 
parties that it slioidd he treated as such IVI. Laksumi 

Am.mai, V. Kama.swamy Iyexgak 754 

' -—— Sa 19- Mm'tyoye hij all mem- 

b(‘r.< Ilf joint Ilimlii fiimily — AcknoH'letlymcnt by 
karta u/ouc, irhelher sn(}ieicn( to keep alive debt — 
Civil Procriinre Coilr (Act V of 1008), (). XXXIV, 
r. (i. 

Where a joint Hindu family projicriy was mort¬ 
gaged jointly by all members of the family not for a 
family purpose but only to secure n particular sum of 
money, the mere fact that one of the joint mort¬ 
gagors had made an acknowledgment, if it turns out 
that he happens to he the karta of the joint Hindu 
family, would nut be sullieient to keep alive the debt, 

Ci Haikuxta (il l V. Lai. Ciianh Samaxta 511 

---S* 20 - Payment of jirinvijial 

— Ilanilinifiny of i>er.-<on makiny payment necessanj 
— payment of intere!<t need not he in liandu'ritiny (if 
jierson makiny jiaijment. 

A part payment of the principal of a debt should 
be in tin* handwriting of the ])erson making the 
paNnu'ui.but this rule docs luU a|)ply lo ]»aymi*nls 
of inleresl. IVI. McTlir Pii-l.Al r. Maiua JSaxdaxam 

Pimm. Id .M. L. T. dOd; UlH l) M. W. N. *)10 507 

--S. 26 485 

-s. 30 943 

-s. 31 274 

--S« 3 I — Morlyaye VA-ecHtod 

before Tran.'ifei' af Proix-rty Aet, whether inelitdvd in 

:U (2). 

I’or tlu* purposes of section III (2) of the Liiiiila* 
tion Act then* is no distinction between mortgagi's 
execiiled before 1H.S2 and those e.xecuted after tlint 
dale. IVI, (’lloKKAMMiA CuKITY 1. KaNNI-'SAMI 
I'll. I.Al 





938 

Sch, 1, Art, 

12 la) 


369 

-art. 16 

863 

— art. 42 

296 

-art, 44 

179 

- art. 62 

219 

— art. 68 

505 

— art. 83 

419 
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Limitation Act--(i908)—comd. 

-Sch. 1, art. 89 740 

-art. 91 813 

-art. 109 890 

- art. I 15 740 


-arts. 115, 128, 

I 31— Mninienance — S'dt fot' arrenrK—-Relationship 
oj parties — Adoption—Sininltnneous adopt ion y vali~ 
dity of—Compromise decree evidencing contract — 
Interest hy way of damages — Execntiony right to 
proceed hy way of. 

Ill a suit by tlie widow tif one who was adopted 
by the defendant’s stop-niother siimiltar.eously with 
the adoption of tlie defendant by the step-motlier’s 
co-wife: 

Held, (1) that, as simultaneous adoptions are invalid 
and void, the plaintiff was not a member of the 
family of the original owner of the estate, nor was 
she related in any way to the defendant and could 
not, therefore, plead the limitation allow'ed by Article 
128 of the Limitation Act; 

(2) that inasmuch as the plaintiff's claim was based 
on a contract evidenced by a compromise decree, her 
case was governed by Article 115; 

(3) that since the defendant had kept the plaintiff 
out of her just dues wrongfully, she was entitled 
to interest by way of damages; 

(4) that Article .31 of the Limitation Act applies 
only where there has been a denial of the plaintiff’s 
right to receive the maintenance in question as 
■well as a cessation of payment; 

(5) that where there has been a decree declaring 

a right to maintenance, the decree-holder can 
proceed by way of execution. C. Narendra Chandra 
Lahiri V. Nalini Sundaki Debi 939 

-art. 120 219, 368 

- art. 120 —Hindu Law 

—Alienation by widow—Contest by remote rever- 
sioner- Cause of action — Limitation. 

A suit for a declaration that an alienation made 

by a Hindu widow is not binding on the plaintiff, a 
remote reversioner, is governed by Article 120 of 
the Limitation Act. 

The cause of action accrues on the date of 
alienation. A. Kunwar Bahadur v. Bindraban, 
13A. L. J. 196 737 

-art. 126 873 

-arts. 128, I3I 

939 

-art. 134 1 

-art. 136 904 

-art. 141 1 

-arts. 142, 144— 

Adverse possession^-Purchaser at Court sale delivered 
foimial possession by proclamation of property under 
tenants—Burden of proof that purchaser was not in 
possession. 

In 1881 a ^'illage was leased for a term of 10 years. 
The lease was to terminate on the last day of June 
1891. In"1885 the lessor mortgaged the village. In 

1887 the mortgagee sued on his mortgage and ob¬ 
tained a decree. In 1889 he purchased the village 
in execution of his decree and on 7th May 1890, 


Li m itat ion Act— (1908)- coiKid. 

when tlie property was still in tlie possession of 
tlie lessees, the purchaser obtained possession of tlie 
reversion by proclamation. In 1903 the sncecssor of 
tlie lessor sued the ])urcliaser for recovery of posses¬ 
sion of the village on tlie ground rliar the propi-rty, 
lieing (kMlicateil to a teinpU', was trust property 
and tliat consetpiently tlie auction-sale was void; 

Hcldy that whether Article 142 or Article 144 of tlie 
first Scliednle to the Limitation Act applied, tlie suit 
was l)aiTed iiiasmucli as the jinrchaser was in posses¬ 
sion of the village adversidy to the temple from 

Mav 1890. 

4 

\Vhore a imrcliaser at a Court auction-sale liad 
obtained ilirongh Court as full and complete a 
possession as was possible under the circum¬ 
stances, strong evidence was required to show 
tliat the auction-purchaser was not in possession and 
did not collect the rent of tlie projicrty. IVI. Govinda 
Doss r. K.uah Venk-tx PKnu.MAL, 27 M. L. J. 195 


--Sch. I, art. 144 537, 904 

-art. 166 369 

- 131 ^0 

- art. 182 —Execution — 

Judgment-debtor declared insolvent—Appeal by 
decree-holder- Step-in-aid of execution. 

An appeal by the decree-holder against an order 
declaring the judgment-debtor an insolvent is “an 
application to take a step-in-aid of execution’’ witliin 
the meaning of Article 182 of the tirst Schedule of the 
Limitation Act, and, therefore, an apj^lication for exe¬ 
cution filed within three years of such an appeal is 
not barred. B. Laxmiram Lallubhai Joshi r. 
Bhalashaxkar Yeniram Mehta, 16 Bom. L. R. 612; 
39 B. 20 262 

Lis pendens. See transfer ok Propertv Act 
s. 52 


Lower Burma Land and Revenue 
Act (II of 1876), ss. 55 and 56—C/nV 

Procedure Code (Act V of 1908), .s-. 60-~Standing 
crops, inguiry into ownership of—Use or enjoyment 
oj land—Jurisdiction of Civil Courts. 

A claim to the ownership of crops is not the 
same thing as a claim to the use or enjoyment of the 
land on which the crops are grown. It is a claim 
to the use or enjoyment of sometliing yielded by 
the land The Civil Com’ts have jurisdiction to 
determine claims and objections in respect of the 
attachments of standing crops. 

When a Civil Court inquires as to possession of 
land incidentally and collaterally and only for the 
purpose of deciding who is entitled to the crop 
standing on the laud, it does not exercise any 
jurisdiction as to the use or enjoyment of tlie laud 
within the meaning of section 56 of the Lower 
Burma Laud and Revenue Act. L, B. Hla Dun v . 
M. L. R. M. Chetty Firm, 7 L. B. R. 294 684 

- S. 56 684 


Lunatic —Person of weak memory 
stiength, whether of unsound mind. 

A man of weak memory or of 
mental capacity or even mere 
strength cannot be called an idiot 
unsound mind. IVI. Pachi r. Charn 
530 


or jveak mental 

only ordinary 
weak mental 
or a man of 
I, 16 M. L. T. 

34-t 
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Madras Boundary Marks ^ ct 
(XXVIII of 1860', S3, 24, 25 817 

Madras City Municipal /^ct dll of 
1904), s. 409, cl. (19 

/hrrnnnlrr - "lunttl, itw.f 14 !ittf - .K’ff/rtl tralt rs. 

4 4 

it'lif'l lu’i’ lni>tl, 

'I’lie ri‘rm "fond ' dries tml iiudude ’Mi'inks" nixl. 
t liiTctorc. hi rli** alisr'iicerif ii sjM'ciiil in(diisiona jM*rs<n( 
r'.\|io.sinfr t'T Side :^•!•!^t(•d wjitj-i’s uuwlmlesnuu' 
nnd uidit tor liiiinaii coitsiirii|itii)ii does not eoininit 
aiiv ofVenee ii?nl«‘i' hv-lnw 177 t'ranuMl iin<li‘i' st'c* 
lion 40!) (10} of tlio Madras City *Mnnir-i)»al Act IVI« 
K.'II’I-Rok r. (iAXAi* Tiiv Iykh, 27 .M. L. .1. 7*-12: D) M. 
h. T. o.S.M (i (’K. I,. .1. 7 311 

Mardras Compulsory Labour Act 

(I of I86fe ), S. 6 — hri ijiiiii of Kndimaraniatli 

—Pfiijmrnt iiHilrr fnoti-st - Still fur rt’rorrnj — 
]J)iiHfitloii Miiihds Jtrr/’iiiir llrromif Jr'/ (II 

Ilf 1H04), oO !,lt>iit'iliiiii Art (IS of lOOSl, Sell. /. 
Art. 10. 

Stcjis taken lo I'eeoi'er Ku<h'iiKiriiitinfli dtn*s under 
section 0 of Ai'l I of ar<* in rdfeet j>roeerMlin<rs 

iindei’Act 11 of l>^0f, and a ])(>rson a<ri»’rie\'«'d tln'i'i'- 
1)\ must In’injr ills suit for reriress witliin six months 

4 

from the datr* of rh<* cause of action as providml hy 
section .dO ('f Act II of IKOf and not within one yi'ar 
under Article 10 of the liiniitafion Act, lOOH. 

'riie phrase “|U'ocer‘din«'s nmhu* this Act " foiiml in 
section oO of Act 11 rd' IStvf. has the same nii-anin;r as 
“means liy which ari-r'ars id' land re\'enue an* 
reco\(“rahh‘' in section 15 of Ar'f I of IH.'S. IVI» 
llv.MASA.Mi Aivar c. Skcuktauv oh SiAn:. (1!)!.")) M. W. 

N. l.')4 863 

Madras District Municipalities Act 
'IV of 1884), s. 53, Sch. A, cl. (3)- 

MoiiriiJrmlrr," iiiriiii iii(/ of — Orciifilouit! nifUiri/. 
Iruilrr—Piiltllr /hi I'ftti.-n’s -( 'uiiurlttj of " mnicr ninl 
omiiiif-r.' 

’I'lie term “money-lender’’ as msmi in section 58 of 
tlie District .Municipalities Act, read with Schmlnle A, 
clause(8} of tin* Act, implies a continuous aiul s\'.stc- 
niatic leiidinir almost amountin*'toa tradi* orlmsi'ness. 

Where, therefor<‘, a per.son casually or inter¬ 
mittently inviDsts his surplus fumls in mort«ra^o- or 
in )>ersoiuil security he is nor to he considered a 
“moTH-y.hmder” within the meanin«f of that sm-tion. 

Where a person has a dual ca|ineifv of the trustee 
id' a teinide and the head rd‘ a mu//, and intlie 
former caiiacity occupies a liuildini^ owned hy him 
in the latter capacity, lu^ is still an "occupier" for 
ri'fund fd' money paid hy liim in that capacity. 

Where tin* suit is simply to recover a la.v ilh*«j-allv 
levied no declaration as to future rijfhfs and 
liahilities should he jflven. IVI, .M I'mci i- \ i. (’orNcii. 
OF 'I’liin' Ti r. I’kavao Doss.ikk 1 I. W :>]:]■ 

1/) M. h. T. !»H; 27 M. L. .1. 281 • 


95 


(I of 

1908), s. 2 618 

S" 3 (2) (dl —Ji/.vi- 


Tln-re is no ].resumption that the LO'anlees of lands 
siluated ni an aijrnhrirnot were not posscvx,.d of 
I he hti'hnirno, nVht on the date of iln* oram 

Where, therefore, such j^ninteos a!le,,v that laud 

.. not land Avas the sul.ject of the 

-rant, it is Inr them in order to oust tin* juris 
dieiim of the Civil Conn to establishl.v evidencethai 


Madras Estates Land Act — eonchl. 

the f/(//'f//if/yam is an estate within tlie mcnnin«r of 
.weetiim (2> (•!) of the l\Iailias Kstates hand Act. 
Ihvvrr.ArATi I’aci IJhium r. Xandi-hc Pkha Vk.nkata- 
cuAiivn.r. I(> M. h. '1'. 217: ( Hi t) M. \V. X. 75)4: 27 
•M. I/. J. .ii)7 67 

----ss.3(2}, 151, 179 

— l\irf of III! C.-7///C, n/so iiii t\<fii(f—Oinirr-^Piinit■ 
liolilrr—Jurisiflclion of Itf'i'cimr ('onrt.<. 

'I'lie Estates Jaind Act is not intc'iided to ho confined 
in its opei'ation only to estat<*s in tlieir entirety which 
fall under one of the live elauses of section 3 (2). 
1‘arts of an (‘state are also within the scojio of the 
Aet. \Vliere t In* tenants of a )iart (d’ an estate set 
up occupancy rijrhts in defence to an action in 
ejectment hy the iamlliolder, Jtevenue Courts alone 
iiave jurisdietion. IVI. Clin*iK.\FALi.i Appayya r. 
Kakaki-api'ih Ua.macuandra Kaju Bahadur Garv, 
(IH14) M. W. X. 7158; D) M. L. T. 802; 27 M. L. J. 4t)0 

732 

—^---S. 3 (5)- Alivncc of part 

i*/melvaram inti>rr.<t, irlo‘flo-r lamlliohlrr Tenants 
nndrr snrii alirnr-, ahi'tlirr ryots- l\}rrtnii'nt, suit 
for — Jiirisilirllon. 

An ali(*nee in pei'petnity of a portion tA‘ a -.rating 
liar’s inrlrarinn inter(*st in hinil, heeoines a "land¬ 
holder within the meanin-- of section 8 (5) of the 
Kstat(>s hand .\et and the ti'imnts under liim "ri/a/s” 
thon«;h tin* land itsi'lt may not la* an “(*.:tat('" witliin 
the meanini; (d' section 8 (2) id' the Kstates hand Aet. 

rroeeedin--s to ejt'el imanls from sneli land lies 
only in a llevenue Court. IVI. Kanti Vknk.wxa r. 
CiiKi.iKAXi Bama Bow (Iari- 510 

--S. 3 {S) ~ Liindliohit’r — 

Cii-.'7u//c/'.v, inortiiaijr htj — One CO’sharer alone redeem* 
inij anil lal;inij iiosse.<sion —i^eei)j//j//nm as hinillioltler 

— lient, Sint for — Maintalnnhiliti/. 

Tlion<rh under the first imraj^rnph of .section 8, 
clause .5, (d' the Maiims Kstate.s lamd Act (I of DX)8) 
h(dh a mort«;a^or and a usnfriiclnary mortjrJijjee ai'O 
‘hindludders,’ yet under the 2nd pnnij;i*npli of the 
said elaust* the nsufrnetimry mort«ip\}jeo alone is the 
‘landliolder’ for the purposes of tlie said Aet. 

When llu*re area nnmhcr of joint landliolders, the 
test to lie applied for asci'ilainin^ wliieh amonj; them 
is entitled to proee(*d and he dealt with as a ‘land¬ 
holder’for all or auy (d’the purposes of the Madms 
Kstnti's hand Aet seems to he ‘who amonpfst them is 
or are entilh'd to collect the rent of tlie wliole’ estate? 

'file ])ower li-iven to the Collector under panigraph 
2 (d' section 8 (5) does not exclude the power of 
a Civil Court to ri'eo<.'’nise that jierson as landholder 
who is entitled to collect the whole rents. 

Where an ('stati* owned hy sevend joint (nvnei\s nnd 

subject to;i usurruetuury morijrajre was redeemed hv 
tile ))laiufilV, one of such several owners, owninjj the 
larp*.st nuinher cd’ shares, and he jfot possession of 
iheestuti* with the knowledge and consent of the 
owiK'rs (d* the remniniinr shares therein: 

llrhl, tliar tin* plaintiff, win* redeemed the mort<raj?o 
and Lfoi riyditful possession (d’the whole estate fixnu 
ilu* n>Mlnu'iuary inortifajree, lu'insj the person entitled 
to eolU-et the whole rents, was also entitled to ho 
iveoonised n.s 1 he‘InndhoUler’ for all the purposes 
of tin* Aet, includincr the right to sue for ivnt solely. 
IVI SrmtAMAMA I’etitannak Bhoopatiii V Mi tuun 
Ciikhtar, 1 L. W. lOCH; (1<)15) M. W, N. ,157 279 
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Madras Estates Land Act— conta. 

-S. 3 (5) — Le.<.<ee from 

■Rlyltt to huiso and niUirafe 


Madras Estates Land Act —conclil. 


transferee of zoinindav 
— Est<tfe-hohler. 

A person obrainiiig’ a lease of land witli the right 
of leasing it to others as well as of cultivating it 
himself from a person who derives his right by trans¬ 
fer from the zemindar, is an estate-holder within the 
meaning of section 5^ (o) of tlie Estates Land Act, 
Yinjamuri Veera Yenkayya r. Yexamerthi Veera- 
BHADRUDU 735 


ss,3(II), 77-.L/ 




diction of Rerenne Conrfs—Tree patlas—Vari payable 
for trees, if ^rentf 

Vari or tax payable in respect of trees held on 
tree patfas is not ‘rent’ as defined in section 3 (< 1) 
of tlie Madras Estates Land Act 1 of lOOH, and 
a suit to recover such rai l or tax is not cognisa¬ 
ble by a Revenue Court under sectit)n 77 of the 
said Act. WI. Murugappa Chettiar r. Ramanathan 
Chettiar, 1 L. \y. 881 60 

-S« 6 —Addition to holding 


hij encroachment—Possession for more than 12 years 
■prior to cojnmenconent of Act —Ryots— Presumption 
— Ejectment. 

Tenants who have added to their holdings by 
encroachments and have been in possession of such 
encroachments for more than 12 years before 1st of 
July 1908 when the Madras Estates Land Act came 
into force, are deemed to be in possession of the 
whole of their holdings, including tlie encroachments, 
as ryots and to be entitled to occupancy rights uiuhn* 
section 6 of tlie Act; but if their possession c<mi- 
menced within 12 years of the suit, they are liable to 
be ejected. IVI Brindava.na Chandra r. Jagaxxadha 
Rixgi Santo, 2 L. W. 29 888 

_s. 13, cl. (3)-irwi>- 

sunk hy tenants at their own e.vpense — Landlord, 
whether entitled to charge higher rates of rent. 

Under the Estates Land Act a landlord is not en¬ 
titled to charge higher rates of rent for tlie more 
valuable crops grown by the aid of the wells sunk by 
his tenant. IW. RaghaVa ^aidu r. Mpthyalu Naidu, 

28 M. L. J. .301 384 

_s. 77 60 

---- s. 78-A#. ring of }>attas 

to land necessary. 

In order that a distraint under section 78 of the 
Madras Estates Lmd Act should be valid, it is not 
enough to show that the paftn was either tendered 
to the tenant or affi.xed to his house. It must also 
be shown that it was affi.xed to a conspicuous part 
of the land. WI. Kolakudi Yeerama Reddi v . 
Yasudeva Reddi, 17 M. L. T. 85 391 

___ _ S. I 12 —Landlord and 

tenant—Suit under s. 112—Burden of proof—Pay¬ 
ment of rent into Court to avoid sale, effect of 
In a suit under section 112 of the Mardras Estates 
Land Act the burden of proof is rightly imposed on 
the landlord to show that he is justified in claiming 
rent at an enhanced rate; the fact of the payment 
into Court in order to avoid the sale does not shift 
the onus on to the tenant. WI. Rajah of Yizya^ga- 

RAM r. DoKARA I’AIDAYYA 09 I 


-SS. 151, 179 

■--- S. 195 —Civil Procedure 

Code (.IcM'cf 1908), C. XLIll, r. (1) (w), and 0. 
XLVII, r. 7 (l —Rerenne Conrf, rerleir yranted hy 
— Order, whether appealable. 

No appeal lies to the District Court against the 
order of a Revenue Court granting a review in a 
summary suit. Wla Aiyarappa I^Iudaeiar r. Gulam 
Ghouse, 2 L. W. 62 831 

. Part A, Art- 


8—“ Ascertainment of rent,” meaning of — Inter¬ 
pleader .suit as to who is entitled to water-cess, whe¬ 
ther suit for ascertainment of rent—- Limitation Act 
{IX of 1908^, .S-. 15- -Stay hy injunction—Injunction 
order set a.sidc — Time, whether excluded. 

In order to entitle a landlord in a suit for arrears 
of rent to deduct the time taken in prosecution of a 
previous suit between liimsclf and the tenant, the 
suit mu.st be one relating to tlie nscertainment of 
rent within the moaning of Article 8, Parr I, of the 
Madras Estates Land Act (I of 1908). 

An interpleader suit by tenant against landlord 
and Government merely to detenniiio which party 
is entitled to collect water-coss from tlie tenants, is 
not a suit for ascertainnit'nt of rent within the 
meaning of Article 8, Part I, of the Estates Land Act. 

A party cannot claim to exclude, under section 15 
of the Limitation Act, 1908, the time during wliich no 
injunction staying a suit was in force against liiin. 
WI. Doraisami Reddi r. Vexkatachai.lam Pii-lai, 

27 M. L. J. 734 267 

Madras Forest Act (V of I8S2), s, 16 

— private land n'rimgly inriuded in notijicaiion 
reyarding proposed reserve, but omitted in demarca¬ 
tion-Private party in possession w'ith patta and 
paying assessment - Conviction of trespass, if legal. 
Where, under a notification published under sec¬ 
tion 16 of the Madras Forest Act, Y of 1882, certain 
laud alleged to belong to the accused had been included 
in the tract pi-oposcd to be constituted a reserve forest 
but the same was ('x.-lnd;*d from the reserve 
at the time the latter was demarcated, and where 
tlie party alleging title continued in possession and 
enjoyment, a patta being issued to him and assess¬ 
ment received from liim tlurofor, lie cannot be 
convicted for trespass under the Forest Act. WI. 
Ali Mahomed Mekri. In re, 2 L. W. 67; 16 Cr L, J. 

53 645 

Madras Irrigation Cess Act (VII of 

1865), S- I —^Engagement', meaning of - Madras 
Revenue Recovery Act {II of 1864, .s. ob- Madras 
Land Encroachment Act {III of 1905), s. 1, 

The decree of a Court passed after tlie Inam 
Settlement and entitling a mokhasadar to irrigate 
free of watcr-eess more area tlian was exempted from 
water-cess at the Inam Settlement, may he treated 
as sufficient to establish an engagement of the kind 
referred to in section 1 of Act YI I of 1865. 

Where a right to take water is proved, even though 
no express agreement on behalf of Government not 
• to levy any charge is proved, an engagement under 
Act YII of 1865, section 1, will he implied and no cess 
can be levied. 

The effect of Act III of 1905 (Madras Laud 
Encroachment Act) is not to take away rights whici; 
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lYladras Irrigation Cess Act-n n* 11. 


existed prior to tlie Act, and (iovornnient ^ 

reason of that Acr. coupled with Act \ II <• N,.,. 

enrirled to impose a cess ui.oi, those lan.l-holders 
win. hefore rhat Act wen- tmt liahle m pay cess t..r 

iisiii'Cthe water. . , 

\Vli<‘re a river lK>lon<r^ to (hivernmeut, it is open to 
it to ctmstruct sluices without prejudice to the ri^dits 
of the inokluisfnJnrs, l.iif th-ir previ<.usly existing' n.eht 
to rec(Mve water free of water-cess will not he affecte.l 
hv c.instruction (d-sluices. A suit to recover hack 
water-cess paid und(‘r ju'otest and alter attacliincuit 
should he hrouirlit nitliin six niontlis from tlie date 
on which the amount was luiiil, and the period ot 
limitation applicable is that inx'scrihed hv sectioti .V.) 
of Act ii of 1MJ4. IVI. Skchf.tary^oF St.vtf r. 
SiMIlADRI jAtJIiAt’A rUlHA-H', 2 h. \V. .11; I" M- h. 

2.S M. L. .T. .">1 


_ . .. —- Sf 1 —Shrotriemdar— I'n- 

frrr oj charge^Enjoympitf f»r 
(jO //c//rs, //" rea/c/‘s light to r.venti>tion —Kassar. 
mpfiniiitj o/- Inaiii titlr-ilcnt, liniiicof-Rcritnlsui 

inam f»V/c-dccd, i/ rmu'lnsire ns tn enjoymout-Eri- 
ilpiicc aliiltide, mliiii-''Sihifity i>l, to (hsfirnvp such 
rccltuls. 

The term kussn- means excess water-rati'. 

Onlinarilv mere ahstinence on tli ‘ p:irt (if tlie 
frovernment from imposin;f water-C(‘ss for -10 years 
after the jrrant of an iniiiii title-deed, does not 
debar the ex(*rcise (d' their rij^lit to levy the same. 

An inuiii title-deed is not conclusivi' of the iiiios- 
tion of an eii',M're?nent to exempt the lands from the 
liahilitv to p»v cess and evidence iflinmlc i.s admissible 
to pro.' th.if ill' etijoyinent contended for was 
eitlier aiif'‘ri(»ror snhsi'qiumt to the Inum Settlement. 

A j'rant of land by the Irovernment implies an 
undertakiii'' on it.s part to supply water free of 
cliarj'e to the extent of the accustonieil How at the 
time of the ji^rant, and where the cu.stomary flow 
cannot ho ascertained, tlie area irrijjated will he 
pn‘sumed as the measure of the (juuntily (d‘ water 
u.sed at the time of the j'rant. 

In the absence of anythin*' to show that the Inam 
Commis.sioner was not authorised to deal with a 
question, liis decision will hind the (lovernment. IVI, 
PaI'ACHAR SKTnU.MATKAVACIIARtAR C. SkcRKTARV (IF 

State, I Ij. W. 941 I 87 

Madras Land Encroachment Act 
(Hi of 1905), s. I 692 

Madras Motor Vehicles Act {XI of 

1890), S. 6(1) — C'h'iryr mjuiiist both cnachiirui 

uirl oeoo’r, irhrfhci’ Ulcynt. 

There is nothin" in section h (1) of Act XI of IS!)0, 
ro.sfrictiii" the prosecution of either the “eoaclinian 
or the owner.” The prosecution (d‘ both or one* after 
another is not illegal. A conviction of om* do(*s 
not operate as a bar to tlie trial of the other. M, 
Emcerok r. Rick, \o Cr. L. .1. 695 143 


Madras Revenue Recovery Act 
III of 1864), s 59 692, 863 

Magistrate, when hound to diRchur"e 309 


Mahant oJ math or san"at, right to .fc*/i//Vc jin,. 

pertij ly~-i:iihseiiuent treatment of pio;«-/7//, /’(hr/ if 
— Eniloicineuf, siifficicuf erhlciice of. 

A .Maliant (d' a muth or sangat, thou"h nM(uirc«d 


lo i.hserve celcdnicy, i.s not disqualified from acquiring 
pnqiertv for his own personal benefit if lie has funds 
(d‘ his own. 

The evidence afforded by the subsequent treatment 
of the property for .sever.al generations by the parties 
(M.nceriKMl may in c(‘rtain case.s be h'gitimatcly used 
for determining the natur(‘ of the interest sought to 
he created. 

Where there was no sufficient evidence to establish 
that the particular property in dispute was purchased 
from the income of the sniigut or was dedicated to it 
hv the founder (d‘ the s.iiigiit after his purchase and 
the siicc('s.Nion to the property had not been consistent 
with its h(‘ing (Midowed jiropertv: 

tliat the land in di.simte did not form part of 
tlieiMidowed propiu'ty. Oa Ra.i.max c. Brahm Surat, 
17 1). (’.:id6 .621 


Maintenance, .see (’riminai. Proceoure Code, 

S. -hSK. 

_Suit for arrears—Relationship of 

ion—Simultaneous adoption, validity 
of- (’ompromise decree evidencing contract — 
Interest hv way of damages Execution, right to 

proceed hv way of 939 

Maj Act (IX of 1875), s. 3 709 

Maiabar Law .'\namlravan, ichcthcr can ac^ 
kiiiiirlcilgc »/o*/7;/ur/f- hy karnavan—R/jif/i/ to acknoiv^ 
Icilyc inortiiiiyc rlyht —Limit ttimi Ac/ f A'/l’ of 18.59^ 

1 {\:i).-Li„iiijtinn Art (IXnf\H'J\), Sch. 1/, An 
1-kS. 

An an iiiilraruii cannot hi' said to he a person, 
claiming under a karii'irin within the meaning of 
section I f .">) of Act XiV of 18.59 or Article 148. 
Schedule 11, of .\et IX of ISTI, and 1ms, therefore, no 
right to save from limitation a mortgage by 
acknowledgment, nor can such acknowledgment bo 
(‘ITi'ctive even if construed as one l»y a eo-mortgagee. 

M, .Mi'tiAMMAiiE r. Mam Ki’xiii Haji 127 

--Chetties, whether governed by 

.Malabar Law 33lr 


Malicious prosecution, suit for damages 

for, when maiatainahle - Interlocutory injunction, 
will'(her dissolved when ])erpetual injunction 
granted —Limitation .\et (IX of 1908), Seh. I, Art. 
42 Want of reiisoimhie and jirohable cause, '* 
allegation of —Malice — Erroneous decision, procur¬ 
ing of—Damages, liability for 296 

Master and ser^^ant—3 /mi//i/y 

leaving ivithiuit notice, whether entitled to tmyes— 
Xotiee—Da mage -Set-off. 

Default of a servant after the day on which n 
periodical payment of wagi's aeerued due would not 
deprive him of his riglit to recover sueli periodical 
paymetit. A master is entitled to reasonable notioo 
and ivasonahh* damages if sneli notice were not 
given, hut such a )>lea must Ini raised by wuy of set¬ 
off and should Ik' stamped. Lt B« hH»LKY*V. 

Vaitiikxatiia Iyer 270 

Minor —A/(V<m/(r)»} ,•! in nil by gnardiau foe voUd 
debt- -Recitals in doenments us to its binding natuec^ 
nhelher snlTiclent — E vide nee. 

Mere recitals in docmuenis as to the binding natmo 
of delils incurred by a minors guardian aro not 
• enough to elmrge a minor with liability. There must 
he evidence (iL'nndc tn esiahlish it. M. UaMINEEDI 
llAMACllAXDRAYYA r. lUuiRA .IaXKIRAMAYYA, 1 h, W. 
805; (1914) M. W. N.8T4 66 
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Minor-amckl. 

_, contract by -Property piircbasca for iiiiinr 

by some one else, minor's rights in—Sale of 

p'erty bv father, wliether valid | 

- Guarduin knoivimjhj sefthoj itpjdheplen- 

(h-o-ss nef/h'j/cace-Hes judicata - Persian/ infcrc.-t ui 

suits between meinhers of saute fuinily. 

A minor is not bound by a d(‘cree j.assed 
against him, if he shows that his guardian was guilty 
of wross negligence in the conduct of the suit. 

A guardian setting up a plea of adoption, 
false to his knowledge even if it be to benefit tlie 
minor in a suit to recover possession of property, 
when he could have set up a Will wluch gave 
him a moiety of the property, is guilty ot gross 

negligence. . , 

In a suit to which no strangers are jiarties, eacli 

member of the family must ordinarily be considered 

to be litigating for his own benefit and not for the 

benefit of the estate, m. Gottepati 8ubranna r. 

Gottepati Narasamma, 27 M. L. J. ISG 

- Legal representatives of persons intenneihllmg 

wilhminor's estate—Liability, extent of. 

The representatives of persons who had inter- 
meddled with the estate of a minor, are liable to 
account in respect of the dealings of those whom 
they represent to the extent of the estate wliicli came 
to their hands. C, Golak Chandra ChowdhW'^ 
Prabhat Chandra Hay ^ ‘ ^ 

Minors Act (XL of 1858), person hoUlmg 

property by viitue of certificate under 7UU 

Minors’ property—s«/c hy yuardian—Con¬ 
sideration partly for legal necessity partly not-^Snit 
to set aside sale, when to be decreed — Condiiionn — 
Fariitiorv, t/ allowed between alienee and minor. 

If in a suit by a minor to recover possession of 
the properties alienated by his guardian, ic is proved 
that a substantial portion of the purchase-money was 
not required for the minor’s interests or benefit, 
the whole sale should be set aside on condition of 
the minor paying to the purchaser the remaining 
portion, but if a very substantial ])ortion of the 
piu‘chase-money was utilised for purposes binding 
on the minor, the sale should be upheld and tlie 
minor given a decree for recovery of the small 
portion of the purchase-money not utilised for his 
benefit 

In such a case there can be no decree for partition 
between an alienee and a minor who has attained 
full age in respect of land sold by the guardian of the 
minor. IVI. Rukmani Sundarammal r. MuTH.viDiA^ 

(1915) M. W. N. 8 ^ ^ 

' ___ Sale hy de facto guardian, 

validity of—Limitation Act (IX of 1908), Sch. I, Art 

91 - Suit to set aside sale. . 

An alienation of the property of a ^ 

person who is that minor’s guardian * ^ 

not de jmc, is not merely voidable but ubsolntely 
void, and tlio minor need not sue to hai e it se 
aside before lie eaii obtain possession of tlic 

’■’Trticfe 91 of the I-imitation Act does not apply 

wlfere the lile is void. N. Hcsen r. Ea.ara^ 10 

N. L. K,.133 

KlischjefSe« PENAt, Cope, s, -126. 

IVlisJoInderof causes of action. Sec 

Civil Procedure Code, 0. II, r. 2. 


MortgagrCi See Redemption; Transfer of 
I’R nPKKTV ACT, S. oS. 

- — Attestation—Simple mortgage—Cliarge 

— Distinction between tbe two—Deed of mortgage 
not completed for want of formalities, whether can 
be used to establish charge—‘ih’/o/,’ use of the 
word, whether sufficient guide to distinguish bet¬ 
ween mortgage and charge 60 I 

•-Benamidar, ivhethcr can 

A person who is named in a mortgage-deed as 
mortgagee is entitled to sue upon tlie bond, even if 
li(‘ is a henamidor A. Parmeshb’AK Dat r. 

Anardan Dat, i:i A. L. J. 24 507 

- Charge — Cdnstruction of deed. 

Where by a deed of transfer the executant hypo¬ 
thecates his interest in the property and covenant.s 
to pay interest and also that lie will not transfer the 
property so long as the debt remains unpaid, the deed 
constitutes a simple mortgage and not a charge. A. 
Kalyan Sinuh i’. Dammar iSingh 752 

- Conditional sale—Foreclosure proceedings 

—Expiry of year of yrace —Lease by mortgagor — 
Acknoicledgnicnf of ownership—Decree for possession 
obtained hy niortyayee—Formal possession taken — 
Validity of foreclosure proceedings cannot be 
questioned 

M mortgaged a house and shops to .^1 by a deed 
of conditional sale on the 24tli July 1894. Tlie deed 
provided that the mortgagor was to remain in 
possession and pay interest. In default the mort¬ 
gagee could take possession. If the mortgage was 
not redeemed within three years, the property was to 
be sold outright. 

In 1S98 the mortgagee got the foreclosure notice 
issued, and after the expiry of the year of grace 
without redemption in November 1899 JI executed 
a lease mentioning tlie foreclosure proceedings and 
saying tliat he took the house on lease and handed 
over the rest of tlie jiroperty. In 1901 A sued for 
possession of the house and rent, got an ex parte 
decree, and took formal possession in execution, tlie 
dakhilnama being signed by M and otliers. After 
that JI again took possession of the house and 
some ciglit or nine years, A again sued for jiosses- 
sion; 

Held, that JI or his representatives could not deny 
the plaintiff’s title, nor (piestion the validity of 
the foreclosure proceedings. P« Khaira v. Jaggu 

Shah 833 

_ Consideration, receipt of—Admission be¬ 
fore Sub-Registrar—Barden of jn'oof—Mortgage with 
possession—Lease hy one of two mortgagors only— 
Mortgage-deed mentioning liability of both mort¬ 
gagors for rent—Agreement without consideration — 
Civil Procedure Coda (Ad V of 1908), O. XXXiV, 
y. 4. 

Wliere a mortgagor disputes the receipt of a 
portion of tlie mortgage-money, which he lias, how¬ 
ever, admitted before the Sub-Registrar to have 
been due by him on book account tlie onus lies 
upon him to show that the consideration did not 
pass in full. 

A and B mortgaged certain properties with posses¬ 
sion and on the same day that the mortgage-deed 
was executed, A took the mortgaged properties on 
lease from the mortgagee under a registered lease 



1072 


INDIAN CASES 


[1915 


IVIortg'ag'e 

Till' iin'itiriijfi'-'i' i'il Tiiailr the rent ji cii5ir«r'“ npini thi- 
mniTtra'rf'l !'•>: 

llrhl. fliat till* iii'i'i'i'riii'hl l>y i> ill *li'‘ morf 
(liM'd fii I'iiv rlic rrnt was wiflunit i-onsjikTation, and 
liciK'i’ li was mil liaMc in pay it, mir was liis pnipcrtv 
iindrr inoifirai.''*' liaWl*' f»*i- any sums bcyoinl tin* 
principal mortira^^c-iiioncy. 

Ill franiiii'T niorr^'^ay'T dccri’i s. Oiali-r XXXI\, I'lilc 
4 i)t' flic Civil Pruccduiv Cmlc slumkl iiol kc nici' 
liMikcd. P. KisiiEN Cinxn r. Sohan, 20 I'. L. K. lOlo 


_ I 't>uiI llinium — ^I'lrtijoijf Inj oni' iidiiiirr «»/ 

iilnih' jinrfii('rsliii> iiii'in'rlij— M"rfijiiijr ill.<i)iited hij 
lit hr r i>d I'ttirr—('oiii jiroinisi '— Dlspnfi iiij [xi it m'l' 

iiiiilei'ldkiinj U< [xnj pitrt of .U"rk/Uf/f’ 

imbsi’<iiiriitlij ili'i'htri’il nut hinilliuj on ffi.<iinfln<j 
piii tiif'r.-* i^ldtrr ■ Morlijdi/f-ilrlif rmlizi'il Ji oin i>iu tncr 
r.ix'rnfiiKi fired—tiiiit Inj uioiVi/r/j/cr fur runlnlinltfiii 
III Irrm^ />/m/up/vnaisc —Dthrr piirtnrr, lifibHit'j fj. 
B. (me of flic two partners in a lirni, ^rranted a 
mort«'n;<c purportin'? to mortj'ui'o flic whole of 
the partnership projierty. [,, the other partner, 
disputed the rij'ht of B to subject the whole of the 
partnership property to the ninrr^Mjri* and contended 
that B was in fact only Jihh'to bnrdmi his own sliare 
thereof. Subse([uently L brou'?ht a^oiint /ja |»artition 
suit in ivhich the Couil made a di*cree ^'iviu”: 
effect to a cfunpromise which the parties thoniselves 
ha<l effected, (Jne of the terms of tlie compromise 
was that C slionid ptiy (he mort;;a;?eea certain tmioiint 
and thatB slionld freeC’s portionoftlu' property from 
tlio mort'»'a«re. The mortjfajfec tiiereafter ln*oU}^ht a 
suit on his mortga^'e, and in that suit it was found 
eventually by the Privy Council that truly the mort‘fa‘?r 
only bound /f’s share and not the whole partnership 
property, 'i’he jnorti'u^-ee realizful tlie whole of the 
mor(f?a're-d(*bt from li, who (lieu sfied C for the 
amount paytible iindi'r the eompromisi* as contribn- 
lion. /, contended t hat such payment ivas conditional 
upon H freeine his share from tin* moriirtn/e. and 
as Ids share was not freed b\ /> but bv the Pri\\ 
Council decision, tlie suit must fail: 

Jlrl'l, that L was bound by the compromise, which 
remained unatTected bv (he Privv Cfuincil decision, 
and that he was liable to contribute. P. C« 
Kamlat, r. Naksi.nodas; H) C. \V. N. 193, 17 M. 
L. T. d5:2 li.W. 103; 21. C. L. .1 137; 2S. M L. J 

•W8 924 


- Difirhiiiyr o/ jurviuiifi murtijnijrff —Chdiyr 

— Piiorifij. 

A co niort'ra'ror who discluiriri^s a prior inortiraire 
has a iirior cliaiye over the property ns a^minst those 
who dischar‘?e a siibsetpient mort‘;a‘»'e. Ai Kashi 
Kam r. 1I.KT Singh, 13 A. L. J. 31 417 


- c.xecuted before Transfer of 

Act, whether included in s. 31 (2) 


Proporti 


— - -- Foirclosdi-e deci cc—Uxtcnsion of lime for 
pa^jnierd of moneij^Good caui-c- -ApprulPr<. 
.cdu-i’i Code {Af'A V of IW),,.-. 105 dp 99 
XXXI \ , . 3. t!. Xf.fll. /. 1 * 0 ) {I’ dll I(') ">/ • 


incorporntcd in decree may he 'inestioued in appeul-- 
Bedriupfion drrrce passed hij iinplicfilioii—Pirlitnl- 
fuinj decree — I'orec!i>.<iire--Iirdempfion decrei' niiisl 
be draivn up. 

No appeal lie.s aifainsl an order u.xtoiidiii},^ time for 
the jiaymcnt of npirtga'^^c-moncy. 


lYlortg^age —contd. 

Where a non-appealuble order is incorporated, or 
results, in a decree, section 105 (1) of the Civil 
Procedure Code allows the order to be questioned ill 
an appeal from tin* decree. 

When* the order of a Court amounts impliedly, 
thoiiiih not e.Npressly, to a redemption decree, it may 
he treated as such under section 99 of the Civil Pro¬ 
cedure Code. 

Thou^di no e.vtension of time for ]»ayment of money 
in .satisfaction of a foreclo.suri' decree can be j?rauted 
witliont “jrood cause,” those words should be libemlly 
interpreteil with leniency towards the debtor iu the 
case of a lirst enlargemiuit. 

The ‘Vood cause” is not to lie assumed either fi*om 
non-payment or delayed jmyment. Order XXXIV, 
rule 3, requires that it should he shown to the satis¬ 
faction of the Court. 

For i‘aeh (‘xtensioii of tinu*, subsequent to tlic 
first, a stroii^i’r case must hi' made out. 

Fvei’v iireliminary (k'cree in a mort;?n^e suit must 
h'ad to a linal decree, either of foreclosure or of re¬ 
demption; and wlieiia preliminary decree is followed 
l»y reilcmption, a linal decree for redemption should 
always he drawn nji. An order e.xtemUng time 
merely opens the wav to payment, and wlien the 
payment is duly made, a linal decree for redemption 

is as nece.ssarv as is a litml decree for foreclosure. 

« 

^Vhere payment is not madi*, oiu' or the other 
is conseiiuentinl of the ti'nns of the prelimimiry 
decree, N. liAl.KlsMAN r. At.MAKAM, 10 N. L. K. 

15(» 701 

- l•'ll|■^’(•lorurl• suit — !diib.<cnuent }nortij(Ujoi‘ 

mode jinrtij of hiiii uien reiinest—Suif barred asagoinat 
liim—Whetfterhe ran jilead limitation — Snit, u’hc- 
flier to be ilismisiied - Projier order to pu.s.>. 

V here in a suit for fori'closiUH* a suhsecpieiit mort- 
^a;re(‘ was made a eo-defendaut at his own request 
and with the con.'<ent of the plaintiff’ Imt after the 
peiiiid of limitation as a'^aiiist him liad expired: 

//I'/i/, (I) dial the >uii a*'ain>t him was barred; 

(2) blit dial, imisnineb as he was made a defendant 
at bis own reipiest, lie could not raise the plea of limi¬ 
tation; 

(3) that the suit amiinst him nuj^ht not tube dis- 

mis.-ied, hut that the ordi-r makini? him a defendant 
shouhl he .set aside. N. Xakayan r. Mahaoko, 10 
X.b. It. 173 720 

--llimlu haw—Joint family—Mnnni?in^[ 

memher living separately —Mortgage in his sole 
name -Loan advanced out of family funds—Suit on 
mortgage Non-joinder of other members, whether 

bars suit 35 

-- by all niemliers of joint Hindu family— 

Aeknow ledgnient by karta alone, whether sufflcu'ut 
to keep alive del.t-Civil Procedmv Code (Act V 
of 1908), 0. XXXIV, r. G 51 I 


1 Mortijagee entitled to /H»ssessmn on moi'i* 
gagui-fjiiilnrc fo y nj instalinci,t—Legal title, whe^ 
tier in niortgcgec — Tr-'^pacser^ possession of, whether 
iidicnc to moifgagcc. 

V here. nmUi da tcim- i>f a mortgage instru¬ 
ment, the mortoagoe IS entitled to possession only 
on the mortgagor committing tiefault iu payment 
of any id the instalments, the legal possession is 
not with the mortgagee, ami the possession of n 
trespas^ser is not adverse as against him, IVI« Vkk* 
KATA Krishna Moorthi u. Bhekmakka 29S 
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Wlortgrage oouui. 


appointed 


■ viirht of—Mortcfacfo-decree—Recetvt'v 

9S6 

■Snle—A^rcomont of re-sale - "Mortsfago 


- t > 

by conditional sale-Con.stvnction of document- - 
Tntcnt.ion of partic.^ 751 

_Suit to declare inortgage-deeil 


In¬ 


valid-Mortgage found to be partly vali<l — 
IMaintiff, whether entitled to amend relief for 

redemjition 443 

debt —Coniponiid infci-Oif payrihh mifil 


default—Ko pron'siou nffer that date—Interest - Pre¬ 
sumption. 

While a person owing money must be deemed 
to have borrowed it on tlio understanding tliat he 
would pay some compensation for its use, cither 
as simple interest or damages, there is no presump¬ 
tion that he agrees to jmy compound interest, as 
that is not an ordinary incident of the borrow- 
ing. 

Therefore, where a bond provides for compound 
interest till a certain period but there is no pro¬ 
vision for the payment of any interest after that date 
the creditor is" not entitled to compound interest 
after that date but only to simple interest upon the 
amount of the principal and interest due on that date. 
Wl. Thaithottathil Pokkar r. Ramachandra 
Shenoy, 16 M. L. T. 478 I 24 


-or sale, test of — K<iuity of redemp- 

tion, surrender of, hy mortgagor's ividoie —Transfer oj 
properly hy moiigagee to third party—Suit for re¬ 
demption —Locus standi of mortgagor's reversioner — 
Limitation Act (IX of 1908^, Sch. J, Arf.s. 134, 141. 


The test to determine whetlier a particular transac¬ 
tion is a sale or a mortgage, is the intention of the 
parties. 

A widow cannot by relinquishing her widow’s 
estate to the reversioner affect the validity of 
alienations made by her before such relinquishment. 

Where a mortgagee, in whose favour the equity 
of redemption has been surrendered, sells it to 
another person, this latter cannot be said to have 
“purchased mortgaged property” within the meaning 
of Article 134, Schedule I, of the Limitation Act; and a 
suit for redemption is governed by Article 141 and 
not by Article 134. 

In order to make Article 134 applicable it is 
necessary that the purchaser must act in the hona fide 
belief that he is pui'chasing an absolute estate and 
not merely a mortgage interest. Singara.v 

Chettiar y. Kalyanasundaram Pillai, 1 L. W. 687; 
(1914) M. W. N. 735 I 

suit— Ex parte decree set aside—Suit 
on subsequent mortgage and decree against prior 
mortgagee—Proceeduigs in first .suit re-opened — 
Subseguenf mortgagee impleaded—Limitation Act 
{IX of 1908), s. 18 —Pnority not set up in subsequent 
suit —Res judicata— Civil Procedure Code {Act V of 
1908),11, Expl. IV, 

In a suit on a mortgage where a subsequent mort¬ 
gagee was also impleaded in the name of bis 
henainidary an ex parte decree was passed, but the 
ex parte decree and also the sale held thereunder 
were set aside on the application of the mortgagors. 
Meanwhile the subsequent mortgagee brought a suit 


IVIortg'ag’C— concld. 

on his mortgage wbicli was also decreetl e.r pirfe. The 
proceedings in the 1st suit liavingbeen rc-oppned, 
the subsequent mortgagee was made a party in hi.s 
own name, but more than 12 years after the due 
date specified in rlie boml, ami it was not disputed 
tliat ))rior to tlic qu’oceedings tlu' plaiiiiitf's enuso 
of action against the real sttbsequeiil mortgagee 
was kept concealed from him: 

Held, {]) that whether section 18 of the Limita¬ 
tion Act wa.s applied or the view be tsiken that the 
mortgagee was on tlio record from the outset in tlio 
name of his henaniidnr. the suit as against him was 
not barred by limitation: ami 

(2) tliat tile plaintiffs having failed, in the suit 
on the subsequent mortgage, to which they were 
made ])arties, to set u]) rlieir riglit of priority under 
their ])rior mortgage, they could not now .set np 
that light ami their suit was barred hy Explanation 
IV to section 11 of ilu' Civil Procedure Code. C« 
Rajexdra Kumar G-hosh r. Adinadi 880 

Wlortg-agror and mortg'ag^ce — Agrne- 

luent that mortgaged propertg shall he deemed 
sold if interest Jiof paid on certain date—Failure 
of payment—Suit for specific performance - Interest 
after specified date, whether allowable to mortgagee. 

Where a mortgagor agreed witli his mortgagee' 
that if he failed to pay all the interest duo on 
the mortgage-money on a particular date, the mort¬ 
gaged property shall be deemed to be sold to him 
for a certain amount and he slionid he paid the 
difference between that amount and the mortgage 
amount with interest due thereon; and on his fading 
to pay the interest on the specified date, the mort¬ 
gagee sued for specific performance of this oontraci: 

Held, that, as equity regards as done what should 
have been done, the mortgagee became tlis owner 
of the property on the date the mortgagor failed to 
])ay the interest and that he is not entitled to any 
further intore.st on the niortgage-money, but that 
he should pay to the mortgagor the difference 
between tlie purchase money and the principal and 
interest due thereon np to the specified date. L. 
B. Dinyar D. Hir.ti Khorshkh v. Mauxg Inx. 

877 

---— — Pedemption—Cosh of un¬ 
successful redemption suit, whether mortgagee can 

add to his security— Transfer of Property Act (IV of 

1882^ ss. 58, 60,92 - ^Hoiigage money', meaning of — 

Tender—Validity of conditional tender. 

A mortgagee is entitled to add to liis mortgage 
security the costs incurred by him in defending an 
unsuccessful redemption suit hy the mortgagor and 
the mortgagor is hound to pay the same before re¬ 
demption. 

It is an undoubted rule of equity that in taking an 
account between a mortgagee and a mortgagor, the 
former is entitled to be reimbursed all moneys 
properly and reasonably expended by him with re¬ 
ference to the mortgaged property. The payment of 
such expenses may he regarded as an implied term 
of the mortgage contract or as a condition imposed 
by a Court of cquil y upon the party who has invoked 
its assistance and tlie amount is added to the sum 
due on the sccuritv. 

The term mortgage money in sections 58, 60 and 02 
of the Transfer of Property Act includes all moneys 
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IVIortgragor and mortgag^ee iii 

which, on iJikiiiL' .'in :i '<’'iiil h iu'c-n rli ' [iirhcs. 
mriv he |in>j.crl\ ;i|h'Ui’«l rn the niortL''ii<<ci.. 

The Ti‘fin>fVr ol |*rii|iiTi v Act i> nor n cf»ti>olMlaHiiL'‘ 

■ • 

Srnfnir* ntnl the fiirlir of a tnorf‘.'•a<j‘ce to n ‘'cni'nil 
ftccnimr of till' tMoti<‘v.< line ro iiim uinief rlio niort- 
pfatre contnncf is>n\c'l hy the j^^o^•isi^)n of jicctioii '1 
(h) liftin' Act anil Ills ritrht lin:« iiof iteeii cn( ilown 
to iin aci'oiirif tiicivly of rhe iirincipal sum ami in¬ 
terest hy the said sectimi.s. A tender of nionov 
adniified to he due hy a rnorre'ae'or is not ^•alid /ov* 
tail!', if a larger sum is in fact due. If the ti'iider is 
accompanied hya ilemand for cancellation and delivery 
of the moriyayo'-deed. 

A render hy a pi'rson niio lias enti'red into a con- 
traef for piireliasinir the eipiiiy of redemption is not 
valid it conditional on the dellverv to liim of the 
tith>.deeds. M. VAR.viiARA.ifi.r CJit;TTV r. Dhwa- 
LAKSHMI Ammu,. If) .M. h. T. 305 184 

IVIuhamrna lan Law-Kimin d/nurc A.jmt 

~~ Bimatni fnins'^irfioti—Amrcr af fnnTli'isc-tndncij 

Vriuriplr of' oih n— I'ulher puirU(i.<imj pm. 
in son's n tnir, irhcthrr uiff —Prrsinnptitoi. 

X khiilfi divorce is a divoree where the wife alone 
1*9 desirous of liavini? the niarriajje dissolveil and in 
sticli a divoree the \vif<* may reserve an option to 
revoke ii, 

Once a transaction i.s found to be hrimini, it he- 
comes a fjiiesfion of erideiice as to who isflie nml 
l-urchaser. The mere fact of one man po.sinif at the 
fi ne of purehase a.s ai,mnt for the heivniiitlnr is not 
eo’i 'lusivc jiro.it (hat fin* purefu».se-mom*v IicIoiij'imI 
CII Irely to rhr hnnrnni.hr. The Kn«,Hi.sh prineiple of 
n«l\ancement is nor applicable in tliis eonntrv. 

u iieii a Miissalman futlier jmrelia.ses propi'riv in 
the name of hl.s son. no presumption arises in 
India that a •'iff of the property was intended to 
no made to the son. 

Where the plaintiff has never been in actual pos- 
Bussion of tlic lands and has exercised no control 
over them, though they were bought iu his name, 
the best criterion is to consider from what source tlie 
piirchase-money came. L. B. Ardit Baii.man Khan* 
r. Ma Kye IQ^ 


" — 'llidmcja pinisessioii of Ik 

hoshrinil s nsfnln in lin„M dowrr ~T>(,n:^fnr of s„c 
ho}r 

lijflit of a Muhammadan widow to remain i 
possfasioii of her luislran.l'a estate in lien of 
arrears oi lior (towcr-ilebt is a ri-lit of „ necnlin 
nature a.nl can only l,e transferred al.nn. will, tl, 
donjer-deht .tself. A. MotiAMMAt, HnsA.N ItAsn.KA.v 

i ^ i. . 11 *}*i j 0^ 

IWulgreni leseee-»n,i;,ns,„,,,nt land, windin' 

.ippiirtcnance of leased jiropcrtv 37€ 

Wurder, See Penal Tode, ss. Nf, 3 ih) 

"vfo^'Ty^a®, Wakf ValioatingAcI 

tVI or rntrospfictirc rffeef of 

frr u-;,;'"' =■ 


lYIutationy ordinnrit practice in — Trustee, p08- 
srssloii uifh. nnifafion in case of—Sale, mutation 
rhiiiiipd on hnsis of '.-Posi^nssion to he shorn) in dr’s. 
piifcd rasns — Veiidii)- in jntssfssion and dispiifin(f 
rnidnn's rfaiai to mutation—Vendee ennnof claim 
mufallrn f\ l\ L'lnd Prrenar Arl (/// of 1901), ss. 
:u. 3.5, -10. 

Where pos.si-ssion is with a trustee, mutation is 
ordinarilv effeeted in favour of porson.s on whoso bo- 
half the [*osses.«ion is lield. 

in no disputed case, wiietlier of sale, mortgage 
or lease, can mnrntion lie given unless it is show’ii 
that the applicant has poss(*s.sion nr tliat possession is 
doubtful. 


Whi're I lie vendor Is in imsscssion and disputes the 
vendee’s elaim tc. nmtation, tiie latter cannot get 
mnrntion in liis favour. U P Bi R« JoTi Prasad 
r. Halwant.S iNcii. 1 (>. L. J. GST btO 

Nakesh service, .sc- ^rant. 

Nanjr>i holding — liijof's n'ffht to use a portion 
of lioldliur as seed-lied —Damages for non-cultiva¬ 
tion—/cm/mhir must ))rove wrong use—Uiirden of 

proof 797 

Necessity, .^v, iiiMir duv. 

Negligence. death by—.\ccident 664 

Nim-howla tenure -Xe coi'cnant against 
in roln nta rtj (ilien ilKKi rt lrn‘nil.< o.’ for rc-eatry— 
Pinrliiisrr «f ll•nl^rr at .•.ti-fiifion sate, right of — 
l.andtord, a hetlK'r entitled to sue original tenant — 
Deeree, uhether landing on pnrehaser. 

Wlier* a nitnAnnrla lennrv was expressly made 
non-iransferablo to any one e.xeopt tho landlord but 
where there was no eovenaut against involuntary 
alienation or for re-entry, a purchaser at an execu¬ 
tion .sale of till* right, title and interest of tho tenants 
in the tenure aetjuire.s a good title by his purchase 
and it is not open to the landlord to sue tho 
original tenants witli a view to obtain a decree 
whereby he could proceed against tho tenure in the 
hands ot the purehaser. C. Promode BaNJAN GhosH 
r. AswiNi Kt MAR N.u;. ISC. W. N. 1138 23 

Occupancy-holalng. illegal transfer of— 

Kjectment—Jurisdietion of Civil or Uevenuo Conrt 
—Suit tor deelaration that mortgage of oocupanoy 
is null and void, whether cognizable by Civil Court 

419 

-- Succession. See Agra Te- 

NANCY Act, s. 22. 


I f uiwiuuc cdflU* 

lords consent or ratijieation—Transfer voidable — 
Itule aftrmed m Central Provinces Tenancy Act (IX 
of 1883). 

-\ transfer of an occupancy-holding is voidable at 
the instance of the landlord unless ho consontod to 
the trnnsior at the rime it was made or subsequently. 
Ihis rule was merely atlirmed in the Central 
Provinces Tiuinncy Act IX of i883. N. JAIRAM v. 
Si Ni.KRt.VL, 10 N. D. II. MG 698 

Occupancy rights, succession to—Right of 

l ollaierals—Claim based on ngroemont—Entry in 
Sc'rih'inent Record, effect of—Agreomont, how 
proved 404 
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OCCUpatiOllij uuauthorised—(Jouseutol landlord 
to tenant’s occupation, absence of -Occupation, 
unauthorised-Rent, recovery of, suit for Fair 
and equitable rent to be determined—Lawful 
occupation subsequently becoming unlawful, efEect 
of_VVithdrawal of consent previously given, 
effect of—Landlord’s impossibility to have given 
consent at commencement of tenant’s occupation, 
efEect of—“ Occupied, ” interpretation of—Suit 
for determination and recovery of rent, mainrain- 
ability of 24^ 


Offer by post CO lender expenses, whether 
tender 


legal 

121 


OrdCI*) cancellation of — Court, otm and s:iine — 
Predecesaor-in-oj^ce, order pusaed by — 
office not to go behind order pasi<ed by /it’s pre- 
(j£cessor. 

So far as one and the same Court is concerned, 
a successor-in-otfice cannot go behind the order 
passed hy his predecessor and cancel it as incorrect. 
U. P. B. R. Sarupa V. Kakam CJllah, 1 O. L. J. 

682 372 

Oudh Laws Act (XVIII of 1876), s. 9, 

cl, 2)— Pre-emption, right of-Sharer in mahal 
being related to vendor, preferential right of, over 
sharer not so related. 

Where certain lands held in under-proprietary 
tenure, situate in a village consisting of only one 
mahal, within the meaning *of section 9 of Act XVIII 
of 1876, were sold to persons who owned a pro¬ 
prietary share in the village but were not related to 
the vendor, and a suit for pre-emption was instituted 
by the appellants who not only owned a proprietary 
share in the village but were also related to the 
vendors: 

Held, that the appellants could claim pre-emption 
as co-sharers in the mahal under clause (2) and as 
they were related to the vendors while the vendees 
were not so related the appellants had a right pre¬ 
ferential to that possessed by the vendees. O. 
Bakkha Singh v. GtAya Din Singh, 17 0. C. 339? 2 0. 
L. J. 148 317 


Oudh Rent Act— cuiud. 

from the Settlement Records, he ought to refer to the 

original records in order to ascoriaiii i lie truth in the 

allegation. U. P- B. R. Bhni Mauho r. Ivanhaiya 
Lal, 1 0. L. J. 583 3 JO 

--S. \Q7H — i'iidcr-prvpric- 

lary riylds, claim for — Gift, deed of, muafi held 
•iiider—Mnintenance, grant for—Proprietary riyhfs, 
iiiU, not gifted —novernment revenue to be paid hy 
grantor — I'ested right in grantee, /os.s or surrender of, 
to be proved. 

The second \ aragrapli of section 107H of the Oudh 
R(M.t Act docs not apply to a case where there is no 
gift of full proprietary rights and the grantor binds 
himself to pay the Government revenue for the land 
given by him as muafi for the purpose of maintenance, 
unless it is proved that the land is giv'eii in consider¬ 
ation of the loss or surrender of a vested rigid in the 
grantee U P. B. R. Narpat Singh v. Our 
Bakhsh Singh, 1 0. L. J. 589 686 

_SS- 108 (2), 127-Con¬ 
sent of landlord to tenant's occupation, absence of — 
Occupation, unauthorised —Rent, recovery of, suit for 
— Fait' and equitable rent to he determined — Lauful 
or.cupufion subsequently becoininy unlatrful, cfect of 
— ]{ithdrawal of consent previously given, cf'ect of 
— Landlord’s impossibility to have yiceii consent of 
commencement of tenant's occupation, effect of 
pied," interpretation of—Suit for determination and 
recovery of rent, maintainability of. 

Ill section 127 of the Oudh Rent Act ilie absence 
of consent refers to the period for which the rent is 
claimed, but where the occupation was by previous 
consent or was otherwise lawful, a mere withdrawal 
of the consent by the landlord does not bring the 
case within the purview of that section. 

The object of section 127 of the Oudh Rent Act is 
to give a landlord the option of suing a trespasser 
in the Civil Court for ])OSsession and damages, or 
treating him for the period of his uuautliorised 
occupation as a tenant and suing him for the recovery 
of rent at such rate as the Rent Court may consider 


Oudh Rent Act (XXII of 1886), s. 

lU/S —Judicial decision,” interpretation of — 
Settlement Court decree declaring muafidar to hold 
muafi heritably — Resumption. 

A Settlement Court decree declaring a person as 
entitled to hold certain land rent-free so long as 
there are heirs to succeed to him, is a “ judicial 
decision ” as contemplated by section 107B of the 
Oudh Rent Act. U. P. B* R* Shaibunnissa v. 
Kabamat Am, 1 O. L. J. 693 722 

-- s. I07G — Crove-hold^r, 

nature of, tenure of—Resumption—Oroves not held 
as muafi at Settlement—Assessment of rent—Certified 
copy of extract from Settlement Record, mistake in, 
allegation as to—Deputy Commissioner, duty of — 
8ettleme> t Records to he referred to. 

The tenure of a grove-holder is liable to re¬ 
sumption on the expiry of the term during which the 
land remains grove. 

Plots held at the time of the Settlement as groves, 
and.not as muafi, ought to be assessed to rent under 
section 07.G of the Oudh Jleiit Act when they are 
brought Tinder cultivation. 

Where it is alleged before a Deputy Commissioner 
there is a mistake in a certified copy of an extract 


fair and equitable. 

Au occupation wliich was lawful in its inception 
is not excluded from the operation of section 127 
of the Oudh Rent Act if it subsequently became 
unlawful, in the same way as an occupation which 
began by consent cannot be included iu it merely by 
the spasmodic withdrawal of that consent. 

The defendant, while a co-sharcr in a village, 
himself cultivated some land, and continued to do 
so without payment of any rent after his share 
was sold to the plaintiff, the land being such as could 
not have become an ex-proprietary holding. The 
plaintiff sued the defendan for arrears of rent for 
the period subsequent to the sale, under sections 127 
and 108 of tlie Oiidh Rent Act. It was not alleged 
that the plaintiff had given his consent to the defend¬ 
ant’s occupation at or after the purchase: 

Held, that, as the defendant’s right as against the 
plaintiff to use and occupy the land and the plaint¬ 
iff’s right to claim rent therefor came into existence 
for the first time after the sale and as there was no 
occasion for the plaintiff to have given his consent to 
the defendant’s occupation at its commencement, the 
plaintiff was entitled to liave the rent determined 
under section 127 of the Oudh Rent ^gt 
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Oudh Rent Act 


—CMncin- 


Partition—conciii. 


its iiinlci- sr^rioii 108 (2) iif tli:»I A«-l in mu' 

ami the s:iiiH'siiir, O. I, vi, \ SiNdii ». II\z\i<i S.\(.ii, 

J U. L. .1. ATf: 17 <1. ilKi 24Z 

-ss. 126, 1 38 -iiitrr- 

ifH tit' ^ i iitiit! fiiitli — Jlrit/, iiiiyiiiriil iij—.Jttiiif 
— ('i‘.shinyi\ I'H/lil »i/, in Ins slmi'r Ilf ri'iil 

s'-jiin-nlfly y nf ru.sliiirr/s friii'lintitti slitiri- 

’•I ■‘•III. sinl Ini', mil milliiliiniiilili' — Jhi'isnni nj iiniil 
Ifiiiils nr l4•llllllls nrn ssiiry — f'rnnuf iiiiyiiiy mil In <>m' 
'■•i.sh.tn r iiliiiir, irli iisi-il Irnm liirtln'r fliihilily. 

Ill immIcI* sretinn KiK nt’ tlieOiulli Kent A<'t 

the iiiJiiii i(iir.v(jr»M tor toii>i(lei-iit inii is, m lift her tli(' 
teiiaiits paiil (h<- foi' tlir jirriod in suit to the 

intercfiior in ■••onrl laitli and uhrtlior the iiiti'i\I'lior 
nas in actual rccci|it and cnjoynictit otllic n-tits 
from the leiianr.'' j)re\-ious to the reet'ijit of the rents 
sneil fr»r- 

In the ea>e of Joint tenants, it is not ojieii to a eo- 
sliari'f to eolh'et his slnire of tlie ri'tits separali-ly till 
the land.s or tenants are diviileil. A suit hv a 
co-slnii'er to recover his fra<*fionjil share of rents is 
not inaintainahle iindi'i'section I2() of tin'Oiidh Kent 
Act. 

Ctiless an arraiiireinpnt ln'twi’i'ii the i-o^shari-rs 
of a villa^je amounts to ti division of the joini lands 
or ot the tenants eoneerned. the payment of r<‘nts 
hy the teiunits to any of tin* eo-shari'is, on ivIiom* 
hehalf rliey are eiiltivatinjr fhe joitit lands, is sutlieienl 
to release them from fart In-r liahility. O. M.ulAliKi 

k'l AK r. Sant liAKitsn Singii. 1 (). L. 570 237 

-- S. *27 242. 904 

— -S. 127 Jiiris(li<-tion of 

Civil and Hevenno Coiirts--Kj<'etment hy tiotiee 
Ariverse proprietary possession pleaded—Cr/mti 
Jnnr esisi* made tint—Possession, actual, with 

teiiiints 709 

-s. 138 237 

Pa> Cianashin lady, desdinjfs wiili, Imw eon- 

duele.l 5QQ 

Pai lies - Ilrjriiilinil — lyiimj firisni, .-.(o-i/ hut ilr.til 
lirrsiiii l■l,ll■rnl ns ilrlrmln„f hy iiusfal.r-S'Hiniunis 
nyhtly sn-rr.l III, linmj dr/7nf/r/«/-Kx parte decree 
lussnl .Drnvi- ie/,e//ier ultra vires ns /.n.ssed m/n/n.st 
t fltrtutsril flr/rttrhntf. 

A wid(»\v was iuerl on a homl executed hv her 
liUEhand. Put in ih(> plaint instt'ad of licr‘name 
llie name' of her hiibhand's another wife, who hml 
predeceased him, was wronjfly entere.l as thed.-fen- 
dant in the ease. Hr^wever, ,she accepted dm 
f’Ummojis as a ^ood sutiitnotis and on her failure 
l;-*>PP'’a<-ontlKMlatelixe(lfor hearing an c.r .,arlr 
decree was passed : * 

//e/d that dm wron- »l‘-^^mption in (he summons 
a mere irrejfulanty and that the ileeive was 
not a luillity on the that it ),ad heen 

passed a-f,mst a person win. was dead at tin- tin.,' 

the suit. N. Maxjcla r. Siiaxkak, ION'. ), p 

ir 830 

Partition, evidence of 

tv<m, 

ami 

489 


- — ,,f itiniii, suit for—Necessity of eerti- 

lieati- 87 

_ . . —_ ^ whether valid 455 

- • ■ Site <»f Imildiii" of one eo-shaix'i* 

allotteil to aiiotlier Owner of buildinj? failing 
to I'xjiress his intention to retain building on 
jiayinent of gromid-rent, effect of —Right to 
kei'p house afti*r jiartifion — Rigid to materials of 
honsi' 933 

-- - - proceeding's, effect of institut 

ing--/n///i/'//rt/n»-—Agt'iit — Power^ to consent to 
transfer of oeeuiianey holding 606 

Partnership. N.r Comkact Act, s. 247 

.Ini Ilf iiilvrilflirr — lira liny hy I'm//- 
riiliiiil — Finn, lidhility n1 — Bill, drujeer <»/, tliscouiit- 
iiiy iirrriitnnrr irhi’ii nrrriilnr nircs nothing fn him 
■ — Liiihility. 

Wlu'ri' goods an- pureliasi-d or money raised for 

SI joint ailvenlnri', and the dealing though osten- 

sihlv hv an iinlividual is trulv and suhstnntiullv a 
* • % » 

dealing of the joint stdveninri', the sidionturers ai*c 
liahle as parttiers. Rut there is no such rospon- 
sihility for goods, etc., purchased on -tlie erc'dit of an 
individmil snlveniurer ju'cviously to die contract, 
though afterwards hronght into the joint stock as 
Ids eiintrilmtioii. 

U hen SI drawer of si hill diseoutits an aeeeptunee 
givc'ii at SI lime wIn'ii tin' acceptor owes no money 
to tin' drsiwer. I lie drsiwer does sivtul Idmself of the 
su-eej.tor’s ermliior. p, C* Kakmam Alturn.A 
Al.t.AHAKiiiA r. Moka Kaiu.m.ii, 17 M. L.T.3r>; 2 h. W. 
133. 17 Pom. h. U. 103: 10 C. W. N. 337 ; 13 A. L. J. 
121: 21 C. I„ .1. 122 915 

Pauperism inquiry. N(( Civil. PKOI’KIU’RK 

CohK, O WXIII. 

Penal Code [Act XLV of I860), ss. 

23,415,428 11 iniiyjnl ynin nnil irionyfnl loss 

—.irfiny Jraiiiliih ntly nr ilishn„r^tly_ 

It who wsis a hor>e.dealer >mis entrusted hv C 
"ith a insire to he disposed of at the host possible 
price. He rei'cived sin nlTer from /, whieli lie did 
not iiceepl. Siihseipu'iitly /) showt'd L i\ telegram 
\\ hieh juirpofled to have heen si'iit by C, and 
dierehy induced /, (u gi\(' a iiiglior prico 
lor till' mare. /, stated ihal tlie price wliieh ho 
paid was the priei' wliieli he would have paid 
even it (he iimre helongeit to />: 

//e/«/, diat no wrongful loss was caused to L 
within the meaning of section 23 of the Penal 
t-ode, by reason ot die fact tint lie was induced 
lo give n higher prii-e of the liorse and D could 
not, under dn* eireiimstanci's, lu' held to havo 
li'-h'd fraildulendy. A* DlCK f. KmI»KU 0 R, 12 A. L. 
J- Hi-’N Hi Ck. h. J. 

-—- —-ss. 24, 464, 477A-irranj; 

tn urs in hrri tntr or »0 

./ao/i;,,/ nj - hitrnlinn- d()e»(r, ir/ie//ier eoiHiai7/('d. 
here the aeen.M'd. a made wrong entries 

intlu' Re\.'nue n gisters. hut wliero therawas no ffnd- 
ing dial he did so with intent to defraud or dishonostlv, 
widim the meaning of seetion 24. Indian Penal Code, 
>e dni n.)i make it falsi* doenment as defmod in 
si'dion Ril. nordid ’-.e fruudulentlv alteranv Innik 
«•>’ i-egisler widiin the meaning of seetion 477A of 
the I enal Cod,-, p. Mi mammau StuuAR e. Emperor, 
P. R. IPI-I Cn.. 1,5 (*,. J 323 
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-S. T5— Previou.'i coiiricfitiii, 

proof of, ivJiou (idinii^ifible—IielevaHCij of preciou.s 
ron ricfioii^Evideuce Act (/ of 1872), .9.<. 54, 1()5. 

The proof of a previous conviction, not conteiii- 
plated by section 75 of the Indian Penal Code, may 
be adduced, provided tlie previous conviction is relev¬ 
ant under the Indian EWdence Act. 

Where the previous conviction of an accused is 
relevant witli reference to tlie (question whether tlu' 
provisions of section 502 of the Code of Criminal 
Procedure would apply to his case and where it is 
also relevant on tlie (piestion of juini.shment, a Court 
is justified in takin;>‘ it into consideration in decidinj; 
the question of puni.slinient after the accused is 
found ‘fuiltv. B. Ismail Alibhai v. Emperor, 1(5 Bom. 
L. R. 934; 16 Cr. L. J 83 


--S. £4 - i'n6oundiie.>t> of 

mind—Mental deranyement folUny ffliort of un- 
{tou7id}iesii— Aliirder —Lcs.scr penalty—Xonth ordi¬ 
narily exteniiafiny circunisfoncc. 

The law requires that a man shall be held respou- 
.sible for his acts although he may be .suffering from 
mental deraugement in cases where that mental 
derangement falls short of the unsoundness of mind 
described in section 84 of the Penal Code. 

On proof of such mental derangement in a mur¬ 
derer, the lesser sentence may be passed. 

Ordinarily youth is itself an extenuating circum¬ 
stance, but it docs not mean that in every case of 
murder, where the accused is under a certain age, 
the lesser penalty must be awarded. U. P. B. R* 
Nga Kan Hla r. Empeuot, U. B. R. (1914) II 28.; 16 

Cr. L.J95. 1007 


--SS« 99) 100 — Riylif of prirafe 

defence of peraoji—Plea r.eed not he set up when 
shoicn hy circumstances — Riyht, when to be exei'cised 
—Persojis aiding in such defence, whether commit 
offence. 

If the circumstances show that the right of private 
defence was legitimately exercised, the Court should 
take it into consideration even though self-defence 
was not specifically pleaded. 

Where danger to the person of the accused was 
imminent and where the evidence shows that he had 
no time to seek the aid of the public authorities: 

Held, that he was entitled to use all force necessary 
to repel the attack, even to the extent of firing a 
gun at his assailants. Such acts for repelling the 
attack do not amount to a criminal offence nor are 
the persons aiding him in such acts, guilty of being 
members of an unlawful assembly. IW. Paciiai 
Gounden, In re, 15 Cit. L. J. 710 1 68 

-.■ .-SS. 99, 147, 332 — Riot to 

resist illegal search - Beating Police acting in good 
faith tinder colour of their offi.ee—Right of private 
defence—Seairh beyond liiuits of Police Officer's 
station—Criminal Procedure Code (Act Vof 1898J, 
165 (1). 

Where in the course of a search conducted beyond 
the limits of a Police Officer’s station, a riot broke out 
with the object of resisting the search and the Police 
party were beaten: 

Held, (1) that the search, was illegal; 

(2) that the resistence to an illegal search did not 
constitute an offence under section 332 of the Penal 

ode; 
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(3) that the accused had no rigiir of private do 

fence, as the Police were acting in good faith under 

colour of their office, and even if thev had the 

right, thev exceeded it when thev beat the PolicM*. 

* % ^ 

S. Mir Shah Nawaz Khan r. Empphior, 8 S. L. R. 
1; 16 Cr. L. j. 15 319 

--S. 100 !58 

- SS. 143, ^^7 — Criminal fres- 

jjiiss —Bona tide a.<sertion of grazing right Vnlaujul 
assembly. 

A person cannot be convicted of criminal trespas.s 
because ho as.<erts a grazing riglit which has never 
been declared against him and which he bona fide. 
believes he has, nor can he be said to be a member of 
an unlawful assembly because he went witli liis party 
and protested against the laud being ploughed up.* 
C. Reajaddix Molla v. Emperor, 18 C. W. N.- 
1245; lo Cr. L. j. 725 173 

-s. 147 319 

- SS- 147, 323 —Criminal Pro¬ 
cedure Code (Act 1" of 1S98_^, 236, 237, appltcabi- 

h'ty of—Rioting, charge and conviction of—Appellate 
Court, power of, to set aside conviction of rioting and 
convict under s. 323. 

Where the accused were originally charged under 
section 147, Indian Penal Code, and convicted and 
sentenced under that section, but on appeal tlie 
Appellate Court held that there was no case 
under section 147, Indian Penal Code, but that 
there was a case against them under section 323, 
Indian Penal Code, and accordingly set aside the 
conviction and sentence under section 147, Indian 
Penal Code, and convicted the accused under section 
323, Indian Penal Code, although no charge was 
originally framed against them under that section: 

Held, 'that as no charge was framed against 
tlio accused of aii offence under section 323, Indian 
Penal Code, they were not prepared to give any de¬ 
fence against that charge; and, unless the facts 
of the case brought it under section 236, Criminal 
Procedure Code, they could not be lawfully convicted 
of any other offence under section 237 of th 
Code. C* Genu Manjhi r. Emperor, 18 C. W. N. 
1276; 15 Cr. L. J. 704 1 52 

-SS. 147, 353—O/tarye of riot. 

ing—Common object ivrongly stated, effect of — Ac. 
quittal ~ Co7ivicfion under another section, whether 
sustained — Pi'oper coiu'.se — Pi'ocedu7'e. 

Wliere in an appeal against conviction for rioting, a 
Sessions Judge acquits the accused finding that there 
has been an error or omission in the statement of the 
common object as set out in the charge, but convicts 
them of an offence under another section, which the 
accused were not called upon to answer, he commits a 
manifest error and the conviction cannot be sustained, 
as the accused are prejudiced thereby. 

In such a case the order of acquittal made by the 
Sessions Judge should also be set aside and the 
accused should be ordered to be re-tried on charges 
properly framed. C. Harnarain Sardar v. Em¬ 
peror, 18 C. W. N. 1274; 16 Cr. L. J. 42 634 

■ - S. 149 — Assembly not unlawful — 

Offietice committed by 07ie—Liability oj othe 7 ’s. 

Section 149 of the Penal Code does not ojjerat(? 
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MiJ.k.- all tlir ot an ii.s^fiiihly whirli i:, not 

unlautiil. (aiuailv iruilfy of nil coinmUtorl by 

oMP ..f thoin. P, Miman SiM.n r. Kmi'kkok. :i()_ Ib 

U, l!H4 (.'k.: Ki Vk. b. .1. (ill 

-S. 185 — llldtiiii'i Jor i'li/fif i" 


.h («is I'-i/hoiif intt nli-'ii of I'Crfdi iiiiiitj (III- oldiiintinii 
— Dpriii-i. 

A ppi’son wlio bills at a >ali‘ liobl In' a •>! 

flip ri<rlif f" flriics in a cr'rfain area, uitlioiit any 
intenfioii of perforininjr tin' oliHiratioii uinlcr wbicli 
he is layinjf iiiinself nr the tinie of bidding, and jrivns 
a fal< 5 e name, is guilty of an offenre under section 18.) 
of tlie Indian Penal Code. A. Ill.sHAX PliASAl) r. 
Empkrok, 13 A. I/. .1. )0P; lb Ck b. .T. 54-; 37 A. 128 

646 

-s. 133 — Oiihr to <Y»no(V’ 

obstruction, trhefber h'ljnl ■Disubcijiny such order, 
u-hetber op'eucc—Criininal Proredure (.'o h' (Act 1 oj 

1898^, .s>’ 133, 137- 

A verbal order to remove an obstruction lias not the 
effect of a final order under .section 137, Criminal 
Procedure Code, and is not lawful, ainl ti person dis- 
ob'*yincr such an order is not ‘ruilfy of an offence 
under section 188, Indian Ptuial Code. C« .Tanaki 
Nath Chakkavarti r. J.vankxdra Nath Chakkavartk 
16 Cr. L. J. 24 


- s. 193 —duiiiij Jiiisc evidence, 

eharijc oj—Contriidietorif stutements, lehru am he 

made basis of coneicHon. 

A cliargc of perjury based on two mutually eon- 
tradictftry statements can b(* successful only where 
the two statements are necessary and irreconcil- 
ably contradictory of each other. 

Wlierc the accused called a person as his relation 
at one time, hy a term not necessarily iniplyin*; 
near relationship, and said siibsecjuently that In* was 
not his relation, tlnu’c is no neces.sarv contradiction 
between tin? .statements and tio conviction for 
perjury can be sustained on such statements Wl. 
Pahv\tank.ni Kamav\a./ a re. (IPl.j) M, \V. N.31; 16 

Cr. L. J. 14 318 


-- Si 3C0 — (,'ireu>nstanti(}l 

evidenee—Unsatisfactory evidence of identijicntion of 
body — Conviction, v'hether sustainalde. 

A conviction of murder cannot be sustained when* 
the only circumstantial evidence against tlie accu.sed 
is that the deceastnl was seized hv the accu.sed 
and the husband of the decea.sed in tlie road, placed 
tjii a camel and carried towards a canal in wliich her 
body was afterwards found completely disiueinliered. 
specially when the evidence of ideiitificarion of tin- 
body is unsatisfactory and there is no direct evidence 
connecting the accused with tlie commission of the 
crime P. Chuhar Singh v. Empkrok, 10 P. W. H. 

]914Ck.;16CbL. J. 89 1001 


' SS# 3 OO 9 323 — Murder—Four 

accused joined in heafiuy of leltich tiro onhjiinve fatal 
blou'S—Responsibility of other hvo — Mnrt. 

Where four persons joined in beating another, out 
of them two gave him fatal blows on the head which 
resulted in his death, while the remaining two struck 
him on the body with no exceptional violence, and 
were not ahown to have realized that tlioy were 
taking part in a murder or how grave the injuries 

inflicted by their comrades were, P. Gun Shah r Em. 
ft'KOB, 41 P. W. R 1914 Cr.j IG Or. L. J. 93 1005 
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- S 302- .Icff/Mctrs statement not 

incriminoiinij himself, irhether confesswv—Identifica- 
linn, irfien sulficienf to coniict- Grave suspicion, 
u hether suffieient for eoiivietion. 

An accused’s .Qtateinent whicli does not incriminate 
hini.'«elf. is not a confession and cnimot be used 
against liis co-accused. 

Identification, unic.ss conclusive, cannot be made 
liie basis of a conviction, specially when the identi- 
tiers are norvoiislv u[i.sot and do not mention the 
striking features of the accuseil in their first infurma. 
rion. 

The gravest suspicion against the accused will not 
siillice to convict, tliem of a crime unless evidence 
establishes it beyond all doubt. La Bt Nga Po 

'I’hein r. Empkkor, 16 Ck. L. J 2-> 329 

-S. 302 ^Murder—Circumstantial 

eridencc—Deaih sentence—Aye of accused, ivhether to 
he considered in imposition oJ death sentence. 

Where the appellant was found guilty of having 
murdered a child of eight years, and the Sessions Judge 
who tried him imjiosed a sentence of transportation 
for life, having regard to his youth and to the fact 
fliat the evidence was purely circumstantial: 

Meld, flint in the circumstances of the case the High 
Gourt was not projiared to intei’fero with the sen¬ 


tence. 

'riiere is no rule or principle of law which proliibits 
the imposition of a death sentence in cases where the 
evidence is jmrely circumstantial. 

Per Ayliny, Where the Courtis satisfied bo. 
yoiul reasonable doubt of the guilt of the accused, 
the fact that the evidence is circumstantial and 
not direct, is not a factor wliieli should }>cr sc affect 
llic sonti-nce. 

Per Kumarasvamy Sasiri, J .—A consideration of 
I lie species of evidence on which the guilt of an ac* 
(-usi-il is found should noi of itself determine the 
nafiire of the evidencM-. 

Cireuinsfinitial eviilence like aiiv other must, in 
eM-ry ease, he tested and weighed and prevail or not 
by its own inliereiil proving foree. 

Per Ayliny ami Kiimarasieamn 6(istr{, JJ .—Age 
of the aceiised is a factor which ought to bo taken 
into consideration in di-terniining the sentence to bo 
imposed. Ml Mi xianm v. Kmpkror, 1 J*. W, ItO?; 
16 M L. T. 535; (19151 M. W. K. 34; 16 Cr. L. J. 28 


-S. 302 —Murder hy gt'andmother 

ofhei yrandehild—Xo justijicatiou —SciitOrtce, appro* 
priatv Circumstiintiiil evidence, ivhether alone 
eient to pass death sentence—Lenity (o ivoman~~‘Riile 
of practiee—>:>e.r of ueeused, je/if//tcr determining 
,/i/r/y/- ill death sentence— Vi'incipJe to exerci^ 

discretion misconceived — Revision —.High Cour^, 
poiecr of interference. 


Where an old woman of 50 yours of ago, who 
had long hated her daughter.in-law and rosontod 
her intrusion and had worked hersolf up to ft 
Irenzy of Imtreil against lier, taking advantage of 
her ah.scnce from the house, entered it and murdered 
her live yeiir.s’old grandchild with horrible cruelty, 
and nothing was alleged by her or suggested 
on her behalf which could, if established, hftve 
afforded auy .vort of legtiKor moml justifiofttiou, the 
more fact that tlio case rests on circujnstantial 
and not direct ovidouoo should not affoot the paasing 
of death sentouwe. 
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Per Aijlingy J .—Comparative lenity to women is a 
commonly accepted rule of practice though, need¬ 
less to say, not of law, but in dealing with an atrocious 
crime like this the mere sex of the criminal should 
not bar the imposition of a sentence which would 
be considered appropriate in the case of a man. 

Per Seshagiri Aiyai\ J {di^.^enting) —Where a con¬ 
viction is based purely upon circumstantial evidence, 
it is an element to be taken into consideration in 
determining the nature of the sentence. Where, 
in addition to it, tliere are the facts that the 
prisoner is a woman 50 years old and a period 
of fom' months has elapsed from the date of her 
conviction, no case is made out for altering the 
sentence of transportation for life into oue of death. 

Per Oldfield^ ,7—--Where the principle on which a 
Sessions Judge exercises his discretion is mis¬ 
conceived, a High Court can interfere in revision 
with t’lat exercise of discretion. M. Rasammal, 
In re, 16 Cr. L. J. 20 324 


—-SS. 302, 325 — Murder — Hang¬ 

ing up unconscious body believing it to he dead — 
Death due to hanging—Intention —Offojtce—Grievous 
hurt. 

The accused assaulted his wife, who became 
unconscious and was thought to be dead. Then in 
order to create an appearance that she had 
committed suicide, he took up her unconscious body 
and hung it up by a rope, thinking it to be a dead 
body, but the medical evidence showed that most 
probably she had died of hanging: 

Held, that there could be no intention to kill the 
woman when he thought that she was already 
dead and that, therefore, the offence committe 1 was 
not of murder under section 302 but only an oftence 
under section 325, Indian Penal Code. C Emperor 
V. Dalu Sardar, 18 C. W. N. J279; 15 Cr. L. J. 709 

157 


-S. 304A — Death by negligence— 

Boat, over-crowded, sinking of—Sinking due to sfroiu, 
wind and rough wafer aiid resulting in loss of life— 
Unseaworthy condition of boat not proved—Lessees Oj 
ferry not responsible—Accident. 

Where owing to strong wind and rough water ti 
ferry-boat overturns or sinks resulting in loss ol 
life, the lessees of the feny cannot be convicted oi 
an offence under section 3b4A, Indian henal Code, 
unless it is shown that the boat, although over¬ 
crowded, was in an unseaworthy condition at the 
time of the occurrence. O. Raghu r. Emperor, 1 
0. L. J. 711; 16 Cr. L. j. 72 b64 


S. 323 
s. 325 
S. 332 
S. 349 

S. 2 


1005 

157 

319 

168 

634 


■—-- - SS. 379, 442. 457, 5U - 

Trespass in cattle enclomre—^^Biitlding^* meaning of 

—Attempt to commit theft. 

The mere surrounding of an open space of 
ground by a wall or a fence of any kind cannot be 
deemed to convert the open space into a “building” 
within the meaning of section 442, Indian Penal 
Code, and a person entering such an enclosure with 
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intent to commit theft of cattle cannot be convicted 
under section 157 of the Code. But he is guilty of 
an offence under sections 379/511, as the attempt to 
commit theft may be said to have begun when he 
entered the enclosure. P Koh.mi v. Emperor, 24 
P. R. 1914 Cr.; 16 Cr. b. J. 1 i05 

-- s. 401 —Habitual gang .of thieves 

Facts necessary to be proved in order to sustain con¬ 
viction—Evidence of bad character—'Agoo'', position 
of—Evidence Act (/ of 1872), 49—“ Usages of any 

body of men’, whether cover Panchayat’s inferences 
or conclusions Relevant fact—Ev{de7ice as to admis¬ 
sion and confession, whether admissible. 

In order to sustain a conviction on a charge under 
section 4J1, Indian Penal Code, it i.s necessary to 
prove 

(1) that tliere existed a gang of persons; 

(2) that those persons were associated for the 

purpose of committing theft or robbery; 

(3) tliat theft or robbery was to bo committed 

habitually; and 

(4 that the accused was a member of such gang, 
But it is not necessary that each individual mem¬ 
ber of the gang should be proved to have habitually 
committed theft in company with the other members. 
Once it is established that a ga.ig, however small in 
number, was formed for the purpose of habitually 
committing theft, all persons who thereafter joined 
that gang in one or mor.' e.ases of theft come within 
the purview of section 401. 

The fact that an accused person is of bad character 
or is reputed to be a thief ora habitual thief is no 
evidence against him for the purposes of a charge 
under section 401, Indian Penal Code. 

The agoo ^the receiver of stolen property in the 
interests of theives who form a gang is a principal 

member of the gang and is within the purview of 
section 40). 

The woriis “usages of any body of men”, in section 
49 of the Evidence Act, do not cover the inferences 
or conclusions which village panchayats are wont 
to draw on the basi.s of thoir experience from the 
behaviour of alleged tliieves under certain circum¬ 
stances: and the opinion formed by the members of 
a pimchayat as to the guilt of suspects when 
the latter decline to prove their innocence in the 
manner laid down by the paixchayat is not a rele- 
vant fact. Evidence as to admissions and promises 
made by alleged thieves before a panchayat is ad- 
missible without there being proof of the actual 
words used by the suspects before the panchayat. p, 
Beja V. Emperor, !3 P. R. 19-4 Cr.; 16 Cr. L. J 33 

625 

“ SS- 405, 409 Oriminal breach 
OS trust—Misappropriation of sale-proceeds—Intention 

at time of sale—Auctioneer not carrying out terms of 
conti'act, liability of. 

Section 405, Indian Penal Code, does not cover 
misappropriation of the sale-proceeds of property 
entrusted to a person. v h j 

A person cannot be said to have disposed of 
the sale-proceeds of property entrusted to him in 
violation of his contract dishonestly, unless it 
is shown that he liad tlie intention of dis¬ 
honestly appropriating the sale-proceeds at the time 

of the sale. 
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An auctiorifcr t aiiimt Ijr tn hu lial'U- l<'i' 

criitiiiial l.rcacli of trust if lu- docs not [unictniilly 
carry out every tcrut in tic- a«rroeuienl. 

A person cliarKcd witli cnimnal breach of trust of 
properiv entrusted to him caim(*t be convjcte«l of 
ein))'‘zziin? the amount obtained by dcaliu*' with tluj 
property. C. Bai.thasai: r. Emi-kkoil H 

(•h. L.J. 088: !!»(’. \V.X.+2:> 131 
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S.409 

S.4I5 


131 

641 


_ SS. 426, 447-.V/>/o>/ Tre.v. 

— trh'thrr j/fivv him jadiVm/ 

l,ns.<r^<si(>it — lh'monil i>f ch.Wn«r//.oj, trhrflir.- nijriu'f — 

Pnfhaynj -Ohstriicfiuii. 

A mere tn'sptisser cannot obtain whal i.s kiniwn 
n law as j)osscssimi by tin* act f»f entry, or by thi' 
contiuuanct' of that act. sfi hmi' as thp act is disputed 
atn! resisted. 

Th(‘reforc, if a persfui takes possession of the site 
(,f a public road and builds upon it to the obstruction 
(, the public, it is no offence for Ji member of the 
public to pull chiWTi that obstruction and exorcise bis 
rifrht of wav. Wl. Dhah.mai.incja MrpAi.t. /a -c. 1 

b.^W. Oil; io Ch. U . 1 . 728 17 I 


S. 428 
S. 442 
s. 447 


641 
305 
I7f, 173 


SS. 448, 5 I I ~~Mfemi>t tn 


Vtnn- 


,„{t rnnnmil Crlmituil /bern/arc ('n<lr 

(.Ir/ I 1 Hits), .V. 227 Chiinir, iimri,'lm>’„l nf 
Entry on a vcraiidsili may not amount to house- 
trespasV. but such cntiy coupled witli jiu attempt 
to push open tin- do<.r. 'I'm^s aimmnt Io an {iltcmpl t>t 
commit the off.amc Th-wc who aceotiip-ny the 
accused but remiiiu h.(d<iuif on witlioni enterin^^ on 
the c(m)])!ainant's property an- n >t irailty of eriminal 

trespass evi'U if tln'V abuse. 

Wlum a Magistrate ntnends the charge, he should 
not write over the orioitHi' charge l)Ut shotdd 
leave it on tlie lilo for refcn'iice, if necessary, and 
should write the new clmr^o'separately and correctly 
ilate it L. B. XcA 1’AN ill.AINo r. EMI'KItoK, l(> 

rn.L.‘.-.2 306 


S.457 

S.464 

s. 465 - -Siijniiuj tvlcijniin i 


305 


i)i aU‘ 

„thcr!> /mam—iVo iiitrul tn injnn’—Foiijri ij-^lh’hiiil 
n( fart hy arciiHCtl—Drfcm'v iitrnn.<i,<ti‘iit in'tli ih'iiliil. 
Tlie mere signing a telegram in tinother's name, 
wlna-c it is not shown to lmv<’ been <hme with inleiu 
to injure him and where it docs not actually injure 
him, does not constitute the offem-e of forircry, even 
thouoh the signature may have been inatle nitbout 
the authority of such persfui. 

.Vn accused is notboiiml by any statement denying 
any fact against him if be desires subsecpn'iitly to 
take a further defence inconsistent with the di'uial. 
C, Kali Pkasap Ba.nkimkk r. Empruok, 1(» Ck. 1,. .1. 

70 663 


S.477A 
S. 49?, expi:4 4b0 
$.511 305,306 


Pensions Act (XXllI of 1871), s. 4— 

fnr j>orlltion of inam—JNVccs.s/7f/ of CPiillicate — 

Iflmiii hnin -.Inliif Hii'lirotc-I /eaif/y — Desai inam — 
b.’iolntl ,11 if inam on m inayiny member-Right of 
other meinber.< to i<hare Inam—Grant of layid atul 
not merety of IninUrevcnne .hirisdicfion of Civil 
('inirt.'. 

'I'lic prc-napii.sile of hling a eertifi<-nto under sec- 
tion t of (he Pensions Act has no apj)lication wliere 
(be suit in I he (’ivil Court is for partition of the 
Inam annmg the nu'mbc'rs of the family to which the 
grant was made, nor does that section apply where 
riu* grar»r is not mendy of land-revenue l)nt of land 
alsci. 

Where on il>e date of the graiil there was no 
Indirnrom iiiti-rest in tlu' land, the presumption is 
that (lie grant is not merely of iand-revenne but of 

liind also. 

Where a [iesilln im ilevolves <m the nmimgiiig 
inetnber of u joini nndivitletl lUmlu family for the 
time being, flic presumptitm is that the ilevolntion is 
for ibe Ic-nelit of all the members of the family and 
not f<»r that of the manager alone. The other 
members t»f the family are, thend'ore, entitled to 
.•shares ill the IVI X VNMfN'lHAn r. VkNK.VTA 

Sl■^nA^‘. I 1*. ^V■ t>7th IB M. I.. '1. 2.^9; 27 M. L. J. 

tils 87 

- — SS. I I, 12 743 

Personal Law. sce custom. 

Petll ion-writer, position of-Case, conduct 

t»f, enirnsti'il to petition-writi‘r--Litigation, ex¬ 
perience in, effect of - Legal eonsequonees of 
—'IVatisaetion. iJ•nc import of—Undue in- 
tlneiice 26 

Plaint, amemlmmit of. 8ee Amf.NOMKNT OF 

Pl.AlXT 383 

-.amendment of—Introdiieing eauso of 

aeliim barred by limitation, whether permtssiblo 

42 

-, signing and verilieation of—Practice — 

parties not getting summons served tm witnesses— 
thinrt, jiowerof -I’roeednn* 240 

Plea -i)enial of fact by acaaised—riofenoe incon- 
sistiMit with di'iiial 668 

Pleader and client— t)ral agreement for 
payment of fees and exptmses, valiility of 960 

Pleading'S— Construction 337 

— - » object of—Court, duty of, w’hcro 

pleadings \agne and unsatisfactory 547 

- - - " , ))oint not stated in, tried to bo 

establislu'd Itidmiiing evidence, objeetion as to, not 
entertainabh* C‘ross-examination, question put in — 
Admission -Stateiio'iiis of deceased testator or 
exeenlant, when admissible in evidoneo — Deceased 

exeentanl, I’omluet of, relevancy of 547 

Police constable in possession of money 

cimtrary to order, conviction of—Defciieo, con* 
sideralion of —Plea of guilty--Admission—Govern¬ 
ment order, jo'oof of Pmetiee 151 

Possession - Ei a/e/Hr—/’osscssioa o/ one ixtrf, 

irhi'tlivr other jHtrt. 

WluMi’ inn suit for possessiiui of land by tho 
SeiTetary of State fi»r Imlia it is proved that tho 
phit in di.'pute i> a part of the Xazul lands which 
are in p(*ssession of the Government, it is not 
necessary to give further evidence of possession. 
A. I NAYAT IIUSSVIN C. SKCUFTAUY OF STATK, 12 A, L. 
.1. S9i 86 
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Post ITI a I'k— Gemnneiiesss -Presumption—Evi¬ 
dence of dute and place of stamping -Date of 
letter —Date of posting Date ot* tender of postal 
article to addressee--Date of delivery—Evidence— 
Time of trains - Matter of public notoriety—Court, 
notice by —Letter refused — Proof t)t refusal —Indor¬ 
sement by joostal peon, value and ])roof of—Pre¬ 
sumption of fact -Evidence Act (L of 1^7^), ss. 

16, 2a, 33, lU. i>62 

Post Office Art (VI of 1898^, s 52— 

Miiiipproprinti-yii of Po.-ihd mon ’ij orl?r — I'rl 
vnliLC of—Merc su/fpicioii irhf'flier .•incident crifl<^nce 
—Oral or ilocmnenfary cci lence to prove sf ifctn 'iiis 
made in departmental iivpiinj, irheth'^r a hnltixible. 
Where the only evidence agiinst the accused, 
charged with misappropriating a Telegrapliic m mey 
order, is tliat the postal account contained entries of 
delivery on dates different from tliosc on whicli the 
actual deliveries were made, that merely creates a 
suspicion and is not su.licient to prove misappropria¬ 
tion 

% 

Oral or documentaiy evidence as to tli^' statements 
made by a Postman in the course of a departmental 
inquiry are nob admissible in evidence in his absence. 
IVIa kuppALi PRAXASAROW, In re, 16 Cr. L. J. 3 

307 

POW." r-nf-Att OrneVj construction of — Prac¬ 
tice of Chetlies—Two Chetlies signing joint promis¬ 
sory-notes — Liahility—Burden of proof—Evidence 

Act a 0 / 1872;, 102, 103. 

Powers-of-attorney are to be construed strictly, 
that is to say, where an act purporting to be done 
under a power-of-atJorncy's challe ged as I eing in 
exco-s of the authority conferred by the power, it is 
necessary to show that, on a fair construction of the 
whole instrument, the autliority in question is to be 
found within the four corners of the instrument, 
either in express terms or by necessary implication. 

When two Chetty firms sign joint and several ])ro- 
inissoiy-notes, tliey are botli jointly interested in the 
moneys borrowed. 

If one of tiie joint executants desires to escape 
liability, the burden of proof lies on him to ])rov*e that 
the payee had notice and knowledge tliat he signed 
merely as a surety for the other. 

Twomey, J .—A power to sign accommodation notes 
may well be inferred from a power to sign promis¬ 
sory-notes jointly with others. L. Be Bank of 
Ranooon, Ltd., i*. Somasundaram Chettv 253 

POW^r ^f Receive^* in partition suit to 
acknowledge debt—Acknowledgment, eff'ct of— 
Joint family trade-Promissory note executed on 
behalf of firm by one member, if other members 
can be sued. 3-^3 

Practice Appellate Court not definitely reversing 
Lower Court’s finding—Procedure 454 

■ --Cross-objections by one respondent 

against another b3 


Practice— concid. 


-Plaint, signing and verificalion of 240 

--Revision—remedy by regular suit 

available 62 


-, rule 

accused, wliether 
deatli sentence 


of—Leiiitv 
determining 


to woman—Sex of 
factor in pas.^ing 

324 


-Suit instituted beyond period ('f limita 

tion—Plaint silent on ground of exemption from 
law of limitation Plaintiff, wliether can rely on 
such ground—Limitation Act (I.K of 1903), s. 14 

441 


Trial piecemeal —Decision whether legal 

954 


--, Witness imiii'oring on his former state- 

me7it — Evidence — Colouring matter of blood on 
clothes and nail parings of accused --Murder. 

It is vory unsaf? tor dviipona witii'^ss who ma- 
teriallv improves on liis f inner statom'^nt. 

In the absence of reasonable proof of guilt, the 
]>resence of colonrine* matter of blood on certain 
articles of clothing of a p^'rson accused of murder 
or of mammalian blood on his nail parings is not 
of much consequence and can be explained in various 
wav.s. p. Nadir r. Emperor, 43 P. W. R. 1914 Ce.; 

16 Cr. L. J. 75 667 

Pre-8mptiOn. See Punjab Pre-emption Act 

-, Appeal — Amount increased 

—No time fixed for paynfnt of ndHtioml 
amount - Payinent within ren<onahle time, validity 

of 

In a pre-em))tiou decree the ))lainfitt’ was ordered 
to ])ay a certain sum of mon-^y within a limited 
time. In app-‘,d this amount was increased, but no 
time was fixed for the payment of this additional 
amount. The pre-emptor, liowcver, paid it in a month 
and one dav after the decree: 

Held, that the payment was within reasonable 
tiuao and the pre-emptor w is entitled to execute his 
d'^cree. A Gl'ptar Te.vari r. Debi Saran Tewari 
12 A. L. J. S42; 36 A. 514 65 

--^ Co-sharer—Vendee, whether 

complete stranger b5 

--, Cusfotn—A shai'e of a mahal 

confiscated by Government—Cnstoin already pre» 
vailinj in the mahal, whether affected by confisca- 
fioa~“Karibi wa kliandaiii,” whether' a tvidoio 
related through a female is. 

The confiscation of a share in a mahal by the 
Government d.oos not affect the enstom of pre-emp. 
tion which wa5 in exist moe prior to the coniscition, 
and the grantee of the conlscated share has a 
right of pre-emption as against a stranger. 


-Evidence given in one suit, when treated 

as evidence in another suit 3“4 

Evidence, r'desof—General repute, evid- 


ence of—Admissibility of evidence, test of—Witness 
to general reputation—Examination and cross-ex¬ 
amination 1^3 

— -Fraud, if alleged, should be specifically 

pleaded 426 


Where there is a preferential claim of pre-emption 
on tlie ground of the pre-emptor being both ^^karibi 
v:a khandanr with the vendor, a Hindu widow whose 
relationsliip with tlic vendor is through a female and 
who is 12 degrees removed from the vendor, is not 
hiribi wa khandani and has no preferential 
right. A. Dur^a Prasad Pande v. Fateh Baiuduk 
Singh, 12 A. L. J. 72o5 30 A. 451 49^ 
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Pre-emption—coin ifi. 

-- ' |) ‘clrii*ar<H’V suit—Siicci-ssion— 

M'lrf‘ of :nic“sfr.il laii I—.S-jl" c'|uify of 
n* icini)!ion, wlftli r .''iilo IT |mr|)'>*‘s «)f 

cii»|irion — U nl'iw f>f lion ic .<t ill alive »/./. / — 

Salt* of ancestral louse—Ancestral and actjiiir.'tl 
j»ro]K>rty Qz2 

- ' — — *— , riiirhf of -Sharer in ouh'il boin^ 

relat'-cl to vend na |nefer(Mitial right of, over 

sh r'M'not so related 5*7 

— — --,.</////or— Afft'iiintirr 1-011/'/, iihr- 

Ifirr fiiii }>o rl iiiti" I ■ S'if /> /.>•’./ im Miiliumiii i/l-iii 
l.'iir- ('nsfiiiii iir/nTil — Suit, ivlioflioi' (tt ho /torrooA. 

A |tn“.eniptor ought (o be allowed to base his casein 
the alternative, on the Miihainniudan Law or eustom. 
Thei-efore. a suit for |tre-i‘iii])rit)n based on Muhain* 
ina<lan l.aw can be dt'erced ivilhout an atn''ndm ‘nt, 
if it is proved (htit a eiisfoin of pre-emption prevails 
and th<‘ plaintitf has brought himself within it. A» 
ABnt i, Hamid v. Maskkti’elah, A. L. .1. 900; 00 A. 
o7d _ ^ 70 

^'rescriDti^n. S'C Adveksh TossessioN; 
Easeaient. 

Presidency Towns Insolvency Act 

(III or l:s09), ss. >8. O <3— f'.V/’C '/ f i(/ ■< No 10 

— S'fh!<otiiiO)it insotoonrtj ttf do tor, if /iffocts fmrrlin^ 
ifor's riijht- Ujioinl AsHiyueo, ritjhf uj\ to sot /laido 
nalo (in/l stop C'jnJirinution. 

Acco ding to the provisions of the Civil Procedure 
Code, an auction-purchaser’s title dates from the 
(lat? of the sale, provided ilie sale is cimlinned by 
the Court. Until comirm.Uiaii, li nvover, he has an 
inchoate right whicli he is entitled to have recognised 
au'.l perfectcvl. An order of adjudication passed 
against the j.idgni Mit-d .‘btor does not ulfoct such 
right, as tho U.iicial Assiifjieo only takes the estate 
subj’Ct to tli'j rigits of tliird persons alli'cting the 
same and caurnt claim tj have the sale cancelled 
oa th'j groan I of any on'iity possessed by the 
geu-jral b ,dy of credit irs :t tbu timo tif the order 
of adjudication. IVI O/t’iciAL Ass;gnee of Madras 
r. Po.N.vusAWMV Mudam, I L. W. .o;:h 4 


Presu mption— contd. 


s. 53 


Prcoumpt-On* i)Ve Uixdu Uaw. 


421 


Addition to holding by encroach- 
iTioQt —Possession for inoro than IZ years prior 

to commouooinJilt of Act - Uyota-^KiocUncui 

- Adverse possession by one co¬ 

owner again.st another^Acts of hostilo cimractcr- 
Jii.Kclnaivc possession 7c8 

■ “ Adverse possession — Co-owner— 

Po.'..session by one co-owner—burden of proof 
Limilutjon ‘ _ ^ 


of kuKlivarani 


— Ayraltarani grant-Grantee owner 


_ *-5/ 

. u . iicnami transaction—Father mn* 

^ha^g property iu son'e oan.e, wl.othe, gilt I 

I-V father' to “^‘“^■'*'■'‘^■'(‘>'‘■‘•■'1 property 


—-“Court may presume possession to 

bdlow (ille’’, applical.ilily of 436 

Custom or Jh'rsonal Law—High 


t 

cla.^.s Hindus— S>lti Kh itri.i of Gujrat District— 

6&6 


On n 


— -Ciisiom —Sncc'.ssi'm —Onus — Barki 

Snvad.s of B^rti Pirda<l Khan, .liillundur District— 
Daiighter.s, whether exeliule nepliews 492 

- . . of laet 


(lonuinem'ss of dciennM'nt 30 venrs 

• 

old - Question of law or fact—S»‘e'>iul appeal— 
Z'ininilnr, grant by — A<hfof .01111111 and Sarrrtni'ininui, 

meanings of I 17 

---Gift bv old hidv to her cliildreii— 

39 
67 


Undue inHuence 


tion 


Gram - Hurclen of jiroof 
llimlu [r.xw — Uhilom form of udop- 

54 

Hindu \jH\\ —Joint family—Separate 


acquisition by individual members 

--Hindu Law—Partition—Due mem- 

b('r separating fi’f)m others 43 

hiiplifif 4'nijih(i iiiont —.•la/ra/ in'iyu- 


tion, oon.druction >> 1 , h,, tinoonnnvut Biylit of oivner 
oj hm I It'll i>:o snpplij if: cut i>(l tt> roooivo froo supply 
— C/(Uso of ncli/iii — (liironimo,it, liiihilitii of. 

Where on the inirodnetion s.f ilu- nnicut system of 
irrigtition into a eerinin district, 1 he Government allow¬ 
ed tree irrigation from ih«> anients to all lands which, 
owing to flic construction of several unicut channels 
and other works connected therewith, wore found 
tt) iiavt' lost, wholli t/r jiarfially, their pre-existing 
sources of supply, tin' owm-rs of sueh lands, who 
dhl not enter into 'litigjiiion with the Govermnont 
for inti'rfering wiiii iho old sources of supply and 
who took tho wan'i* supplied by tho Goverumeut 
from file tri>veininenr anicuis, must bo taken to 
have accepU'd ihe tilTt'r of (rovernment iu satis- 
faefitin of tlioir claims against Governniout and 
where tho Oovi'niment supplied water for 37 years, 
a natural and irrt'sisrible ])rcsumption arises that 
there was an implietlengugemonl between tho parties 
for the free supply of \^al^'randif flio Govornmout 
intorforos with such snp]dy the owners of such lands 
have 11 good cause of aclitui against tho Government. 

^\ here since a Settlement a land-holder has 
improved his Loniindtn i ami brought a largo extent 
ol land under wet eultivulion by improving hia 
irrigation sources ami wln-re tlie Govermnont by 
their new anient system cut otT sources of irrigation 
supply o I host' larg('I xtents of land, it cannot bo 
said that tiie Government did not miderlako liability 
to supply \vat(‘r five to all those lauds whoso then 
cxi.-tiiig irrigation sources were interfered with by 
tbo Government’s eonstriietions but only to thoso 
lands which were irrigated at tho ^■ettlemont. IVI« 
MINDAR op KAPim-sWAuAlTUAM V. Skcrbtary i)K 
fc)T TK, 37 M. 3.V> A\,t0 590 


-.Imliv'lal acts, regularity of, to 

be pi-Obuiuod—Proccoilinga, pivsumptiou iu I'cspoct 

at 
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Presumption- concld. 

_Landhird and tenant-:—Surrender 

tenancy, ■who can accept —Agent— 


of 

tia?' 


608 

Legitimacy—Burden of proof 6 I 
Legitimacy — Non-access — Impor- 


tence—Question of paternity cue of evidence 
onlv 

Mortgage’debt—^ompound interest 


payable until default—No provision after that 
date—Interest—Presupintion i ^*4 

-— Partition —Certain properties left 


joint, whether co-parcenary right retained in those 
properties b 14 

Tenure appertaining to endenment 


—Government sanction, whether nccessaiy fi r suit 
for enhancement of rent 908 

—-Widow', gift by—Consent of re¬ 
versioner 7b/ 

Principal ard agent— Agent contracting in 

his own name—Suit, right of—Agent and sub¬ 
agent—Privity of contract between principal aud 
sub-agent— Duhoshes, position of—Sub-agent— 
Security money with agent Principal adopting 
agent’s acts, rights and liabilities of—Equity O 2^ 

■ ■■ —-—- Ove limited Company acting ns 

managing agent for another, u'hether can make 
profits in t^npphjing goods. 

'J he plaintiff Company were managing age* ts of 
the defendant Company and supplied to tho latter, 
at reasonable retail prices, goods wdiich they 
themselves had bought w'holi*sale at lower prices: 

Held, that the plaintiff Company were not entirh‘d 
to make any profit on the goods supplied to their 
principal, the defendant Company. L* B. 1'winzas 

Oil Co. v. Mower & Co. 478 


- G't'yds purchased 07i credit — 

Contract hy agent to pay 7'easonahle I'ate of interest 
- Principal, whether honnd. 

An agi’eement by an agent to pay a reasonable 
rate of interest for giods purchased on credit is 
binding on his piincipal. IW. Edayagiri Gopala- 
RATXAM l\ ChOKAUNGAM SeTTI 


'■ -— Money spent by agent for 

principal—Right of agent to compensation Limita¬ 
tion Act (IX of 590R), Sch. I, Art. H3. 

T he right of an agent to be recouped by his 
principal in respect of losses sustained hy the agent 
in his agency is a direct consequence of the agency 
contract, and a suit to enforce the right is governed 
by Article 83 of the Limitation Act. P Maxghi 
Ram V. Ram Saran Das Maman Chand, 35 P. W. 
R. 1915 4 1 5 

—— —-—to recover money—Limita¬ 

tion—Moveable property—Money, whelher move- 
alle property—Agerev. terminatirn cf Limitation 
Act (IX cf* ]fC8), fob ], Arts. 80, m-Agent’s 
cci.fiact to Ecternt, suit tn- Article applicalle 

F l^CI M j'— lorse— Frdorfomert >y Knnungo - 
Trie frtm vl.iih it takes efTect—SnLseqvent 
iigi&lcicd IrsFe. 458 

— Mortgage—Discharge of previous mort¬ 
gages—Charge 417 


Privy Council Appeal from decision of 

High Court in second appeal, aiJplicarion for— 
Decision directly involving claim to )n'o])jity of 
value of Rs. 10,000 6 

Probate and Administration Af t 

(V of l88l)-iri7Q whether can he proved in 
proceedings other than probate — Will not proved' 
under the Act, effect of Succession Act \X oj 1805) 
s. IHI - Deceased, representation of. 

A Will may be proved in a proceeding other than 
a probate proceeding, although no Probate of it lias 
been taken under the Probate and Administration 
Act V of 18S1. 

But unless a Probate or Letters of Administration 
are taken under the Act, a Will cannot prove that 
auybodv named therein has title to the estate of the 
testator. 

Therefore, so long’ as tlie Prol ate of a Will is not 
taken, the legal heir r'presents the estate of the 
deceased and can maintain a suit for the benefit of 
the estate. C. Basunta Kumar Chuckerbutty r. 
Gopal Chunder Das, i8 C. W. N. ID'-B 21 

__s,4 472 

_ _s^. 23, 30and 41 — 

Letters of Adniiiiisfrntion, limited grant of, when not 
allowed. 

Tn granting Litters to administer the estate of a 
joceased pf'rson, a limited grant of Letters should not 
be awarded to the attorney of an absent sharer, if a 
sharer wdto is entitled to as much as the abs'^nt sharer 
is within the Province and is wdllingto administer the 
estate L B,. Esoof Ebrahim iMoolla v. Esoof 

SCLAIMAN ABOO 7^3 

__S. 24,25 980 

_S. 20, 41 743 

_s- 78 — Administration 

bond Surety's liability, suit to enforce—Limitation 

— Limitation (Act IX oj 1908), Sch. I, Arfj 68. 

A suit to enforce the liability of a surety under 
an edminis^rntion bond is barred under Article 

6- of the Limitation Act, IPOw, if not brought within 
three years of the breach of a condition contained 
in rhe bond. U. B. Ahmed Moola Dawood v. F-tiMA 

Bee Bee. 

__ S.SO 792 

p f• !*(>—App'^llate Court not definitely 

reversing lower Court’s tinding-Practice 464 

_Attachment of money in another 

district 

_Parties not getting summons served on 

witnesses— Court, power of 240 

_Question of title raised—Magistrate, 

duty of, to decide bona fides of question —Civil 
Court, reference to - Party failing to have recourse 
to Civil Court—Magistrate, power of—Power under 
s, 133, how to be used 146 

_ — —. Reformatory Schools Act (VIII of 
18P7>, s. 9 ( ) (2)—Magistrate not empowered 
under s. 8 of Act—Case to be submitted to District 
Magistrate and not to his immediate Apptd^laie 
Magistrate 
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Process-fee. l-lnrl •>! —S/',/■/<•(’ III iiiih- \ I'' " ‘I 

—. I / / 'I'll ,ii ■III I‘I I 'll III ll^l■•|l■!•^ I'l' •j"'iti: — ,\l , 

jiririiIr, nf I'li'n n'' ihi’ ’ ■ {! ilfliii lii’ l 

-C‘nl prirrJn.P C >dr lA-t A7I'-/ „■ 271- 

procf-ht it Cod/^ ^Act I ot ifMjS), IK A".\/, -lA 
-^pri'lfincc A<'l (/ rtj' ‘'72K t 14—— 
Ji'Aici il ili't.'. .(’ij'iii'-lhj oj. Ill hr /i.Tsn inril ~ P'Orpnl. 

' pyriiii mf)!im) in yrspi i l ot. 

I li“ filin'' of ]ii‘oc(‘Ss-ti''* for lli(‘ of an or>l4‘r 

of jiffiicliJtioiit of an innn'iv<-;il>l'- ]H'ojifrty is nof .snlll- 
cieiif jji’oof of .s'Mn'ioc of fliar or<l'‘i\ 

A j)ri\’af • ali' Jiation of an innn'i\i*al)l'' j)ro|)orfy 
offocfoil aft'-r Mio ifas'lii'.'of an ord'T for its affacli- 
incnt !iot a-.-tiiallv carrioil into off-ct, cannot he 
trearcd as invali'l. n l'‘ss proof is olTorod that all tlio 
j)rrliinlnarics rcijiiiro'l l>v section 271. (’i\il I’roccfhirc' 
Code (1HS2), i.f.. Ordei' XXI. riilo.”)!, f'ivil I'l’ocedarc 
CN)do flOOH), liav(‘ lieen coniplied uitli, 

S(’ctioii III' of rlie Kvidence Act autlioi-ises pre¬ 
sumptions to Ir' raised as to the rc«'nlarity of judiidal 
acts, hut a pr''SU'npiion can h'* made in rejrard to the 
proceedlny’s that rna\ follow it. O. h.\r..ri v. (lAXfj.x 

PR-^sAn. 1 (). L .i.nn 204 

Protnissory note c.tecn/c./ by kamavan hut 

not itiynril i$.< karnavan — Liiibilily of tarwad /onp/Tt//. 

Whore a suit is hasod upon a j»ron'issfrv note 
O-T^'Ciitod hv tin* d-'ceaseil l-'iniumu, who did not 
si?n himself as km’irir'in, no decree can h > iriven 
atrainst the tnen-o/propert v. IVI • ric*vtxf»\\ X,\iu c. 
Na.xu Mfxox. (!!H4) M W. X. 7H2: 2“ M. D 4. oOA 

750 

■■ , suit nit- Ifr rJ nf MMitt 

' irrii*iiiy ;nvo/os.sorj/ iinf/\ irbrfhrr firrsnu'illi/ h'i>hJt\ 
4’lie heat] of a uuPt is personalh* liahle on jH'o. 
yni' 'Orv notes execnterl hv him, unless helms contract¬ 
ed luitiself out of .such liahility. IVI Kasivasi S'*m\- 
srxIiARA TllAMIilKAX l\ \'KXK \TAXAKAVAXA I lLLM 


Prov'ncial InsoT enry ^ct. fll! 

1007 ', S^. I I fO), ^ [ofiiicnfi'tu to 

(Irrlarrfl insojrrut—ihAit yircit in {irlirthilr of 

li'ihitiflo.i^ iffrrt of, 

Wh(*re an ap])licnnt is in fact insolvent. Ins nppM- 
cation slunild nf)t lie dismissed merely lt(‘cans(‘ he 
mentions some hoirns debts in the sclw-dule of 
liabilities e-iven with tlie application. 

If he has been "iiiltv of any net of bad faitli in 
drawin«rup tbe schedule, he can lie suitably dealt 
with at a later sta''e hv the Dl.'^trict .Tnd'o> nndt'r the 
provisions of the Insolveney Acl. A. Ml'xxi I.At. v. 

Bhacwan Da.s 24 

S?. 12 fl>, ( 3 \ 46 


(‘^)—Crrilitr,r'x prtifion -Xnticr to o'/ier r cd//or.s, if 

iircPxxnnj—Onlrr rrfiisiiHi to mid rinh'lot'nx purfy—. 

A'hii'h'raii'iti — ,4 onriilahility. 

There is nothin'^' in sm*h'on 12 of tlm Provin'-ial 
Insolvency Act, Ill of 'OO 7 , (/> warrant time mttmtion 
that in the cas'' of a |)eririon IH'mI hv a creilifor to 
ad.judjre lii.s debtor an iiusolvent. notic- p, t.flu'r 
creditors is not, necessary under section *2 1) uf the 
said Act. 

Under section 40 (O' of tlm Provincial Tnsob rncy \ct 
an anjieat lies to the THeh C-airt at the insianc ■ -d' a 
cr-‘rlifor airainst an onler ff ailiedi-afi ..j p-,v...d 
the )i(‘tition of anotlr-r cr-'difor if ilit‘ C-mH d. e'ln-'d 
to add the former as a party. IVI Mrviii' c mm . cax 
ChFTTIAR r. MittIH’UAMAX ClIKTTIAU, I \j \\ 

(1914) M. W. N. &b!i ■ '262 


Provincial Insolvency Act— concid. 

-s. 15 24 

S ■ 16 —Keceiver, position 

to38 

-S* 18 — liixolrcnf'n pro- 


of 


prity /» (f thiiA j r>>Y7J—i?r(ej?fr- Pover 

nfCourf to j Ilf Prrrirrr in }‘(>xxc.'\<iri)i (•/ xucb I'ropcriy. 
Sr’cti' ij bs of tbe P^o^ incial In^^lIvnl('y Act cm- 
P'ovcrs the Court, m bere it a)j]M inls a luccivcr, to 
i*eniovc I'liy jejsY n, in V lu'se )'e^.ie.>■^i^n (r c»!-t<rv 
any ]ii<]'erty 1 1 '1 he i!a'-(d\(jd is.ium tbe ](j*sf7fiMi 
or cM.'-foily ihc'retf, pr< vided th(' in.'•( l^('nt luis a rij:l»t 
to reni<‘v<- liini. A. Pansihiiar r. Khakogjit, 12 A. 

b. 4. 1270: 07 A (iO 926 

S* 36— Jui'ixdicfioii of 


Pixti'irf .Jinh/r In rc/cr innllrr to siihoriJIiKifr Court. 
An iiKpiirv under sc'ction 00 of the Provincial 
Tnsolvmicv Act cannot be delejrated to a subordinate 
C'lurt. Tlie District Judire must himself decide wlie- 
tberor not action should li'taktm (o annul a transfer 
under the st'clijin. A. 4a<;\N.xatii 1>A(MIMAX Da.s, 

P A. L. 4. SSf): Ot) A. ot > 32 


S. 46 (?) 


Xcc Civil, pROCKUrilK 


Provincial Small Cau-e Court-c..m 

priif'iitinii for iillorlniirnt luforr JuiJiiincul, order t>f— 
,4 pprol, 

.\ Small Cause Court lias power to award eompen- 
satioji wli(*n it issues an inf-riiii attachinont and dis. 
iniss«>s if alter ihe other si«b* is heard and sueh an 
ortler cattnot l‘e tpie.stioned iti ap)H‘al. IVI* Karu- 
Mritr Vkxkatkswami r. Lanka Thipi'kiaii 

Public fharit es. 

Com-:, s. 02. 

Publl' policy—Airreement t(» jmy monov for 
proeuriii''a<h*]iti(in, validity of * *779 

Public WaV) riifbl of Mrfidletl or uninetallcd 
ffj |lnf^hr irlwthtu* inthlic votnl. 

All the‘'round bn'ininyr part of a mul, wbetber 
metalled (*r mil. over which the public have the riglit 
ot way is Ihe ]nihlie road. A. Mi'MCIPAI. lioARO, 
Agua c. Si i.Aii.siiA.x Das Siiastiu, 12 A. b. J, 1107: 0? 
Ail 206 

Punjab I and Revenue Act 'XVH of 

1867), s. s4 — Pre-emption of entries 9^9 

Fu-jab Fre-emption Act tri of 

19(5). s 12 (c, •‘^ecol^)ly” snb- 

dinxiou Patti _ nrntrd for ftxcnl pu /losc.s—J>ro. 
pnrtor of patti, prr.rinptiou, riijbtof-Pre-einptor^ 
oblojnfioiix vishm of time to pay pre-emption 

uiniirii, oh.'u alio,red hy .l/)^,c//u/c Court—lam of 

pir-emp'inn. nature and ha.<i.< of - ViUayes of recent 

yrno th, irhrlhercnn be siibjret of pre-emption. 

A piv-emprorisivivena very special and poeiilinr 
nyhr winch (.verridcs the ordinary n>hts of eontnict 
and it he asks the Court to jrive effect to that riffht 
lu‘ iMUst l.e eaivfui to .mv that bo complies, wmi- 

palibly wiib Ins honest ]ibms, wiih ibo decree Avliich 
the Court irvants him. 

Therefore, an Appellate Court will not ns of riffht 
yraiii to a pre.emptor an extension of time AAithin 
uhi.-li (.1 pay any fiirfber sum wbieb that Court tinds 
t-- I " jn.tly paxnl.le by him. if in point of fact he has 
I'Uul no in-mey info Court or has made no tender cf 
M Mim In .1,0 C.uil if the sum ho has imid or 
ti'udercd is unreasonably small. 
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Punjab Pre-emption Act —concld. 

A paf/t which is created merely for (iscal purposes 
and in no way represents homogeneity of area or descent 
of the proprietors, does not constitute a “sub-division" 
■wirhin the meaning and for the purposes of sec¬ 
tion 12 (c) “secondly" of the Punjab Pre-emption Act, 
1905, and, then foie, a proprietor in sucli lias no 
right of pre-em]'5 ion. 

The law of jin-cmption as applicable to village 
communities wuo intended, primarily at all events, 
to proti'ct tlie village against the intrusion of 
strangers, who might otlierwise obtain a footing in 
it contrary to the .vi.s/ies of the communitv wlit) were 
bound to eacii olhcr by tlie ties of descent and would 
esout the ailvenc of an intruder. 

riiereforo, tlio priuciplo can have no ajiplication 
when the village is ot‘ but recent fonndatit)n and is 
co.up )sod of imtivi.luals wlnse sole connection iniev 
se is that each has been stdected by Givernment as a 
person to whom ,a grant of land might iitlv be made. 

P. Wakyam SiNC,II Mahtab Singh ‘ 4^3 

Punjab Tenancy Act (XVI of 1887), 

Sss» D • I i I , I I £ — Sticce.ision to occupancy 
viylits—Right oj collatei'nls— Claini bancd on agree¬ 
ment—Entiij in Settlement Record, effect of ■ Agree¬ 
ment, how prom?. 

In the absence of an express intention to the con- 
trary, agreements recorded in a Settlement llecord 
are not intended to take effect after the expiry of the 
period of the Seitleinent. 

Where an occupancy tenant died without leaving 
any male lineal descendants or ji widow, and Ids 
collaterals sued to succeed to the occupanev rights as 
agoinst the landlords: * 

HeU,{\) that there being no evidence to prove 
that the common ancestor of the last occupancy 
tenant and Ids collaterals ever occupied the land, 
tho plaintiffs liad no right of inheritance under sec- 
lion oQ of tho Punjab Tenancy Act; 

(2) that tlie plaintiffs’ claim could not be allowed 
as they failed to establisli an agreement referred 
to in section I i of the Act. 

A collateral of a deceased occupancy tenant who 
bases Ids claim to succeed to his teuanev upon an 
agreomont, must prove it in one of tho three follow- 
ing ways: 

(1) He may produce a document which contains 
the terms agreed upon between the parcies; 

(2) he may pat forward an entry made before 
the 18th Novonib -r 871 and attested by the propey 
otfieerin the record of a Regular Settlement sanctioned 
by the Local Grtivornment; or 

(3) he may rely on an entry in a Record of Rights 
made after the above-mentioned date or on an 
entry in an anamil record prepared und-jr the pro¬ 
visions of the Pan;:ib Land Revenue Act, 1887. 

An entry which omjs under (2) is by law 
doGinod to bo an agreemont and nothing beyond its 
mere production is required, while the entry coming 
under (3 does not proprio vigore amount to an 

agreement and the party relying upon it has to 

prove that it embodies the terms of an agreement 
arrived at between tho parties P, Hira c. Mjha- 
MAoi. 2 P. W. R. 19l.>j Id P. R. 10.5; n4P. L. R. 
1915 404 

$5.77,100 89 

5$, I Up 112 404 


Putni Re^ula^ion (Vlfi of 1819), 

S. l f — Puliii Taluk, parchatier of, rightfi oj ■- 
Limitation Act (XP nf 1877), Scli. II, Art. 121 - 
Encumbrance, meaning of - Suit to annul encum¬ 
brance — Adverse possession, when eucumbranre _ 

"'Court may presume possessi j7i to follow title,” up/Ai- 
cability of-Bengnl Tenniicy Act VIII of 1885), 

ss 159, IGl, 1G7, 195 •ci— Encumbrance, suit to 
annul—Conditions to be fulfiUed. 

A purchaser of a putni taluk at a sale held under 
Regulation vni of 1819 takes the taluk in the state 
m which it was initially created, that is to say, tlie 
purchaser takes the property not free merely of all 
incumbraners tliat may have accrued upon the tenure 
by act of the defaulting proprietor, his representatives 
or assignep.s, but also free of tlie interest acquired by 
an aclverse )>ossession which commenced after the 
creation of tlio putni. 

Tlmret'ore, if a plaintiff relies upon Article 121 of 
Schedule 11 of the Limitation Act, 877, he has to 
establish tliat the enciinibraiice which he seeks to 
annul is d ieto atlverse possession which commenced 
after the creation of the putni. 

riie doctrine “tliat the Court may presume ]msses- 
sion to follow title", however valuable in deciding 
questions ot limitation in c.iso.s of conflicting evidence 
as to posses-ion on both sides, can have no application 
in a case where tlie plaintiff has lo establisli po.sses- 

sioii at a particular pf>int of time 

WlK're in an ejectmnnt suit by the purchaser of a 
putni taluk the: purchaser does not establish tiiatthe 
possession of the defendants commenced after the 
creation of the jjutni or that tlie proprietor of the 
estate was in possession at the time when the putni 
was granted, the interest of the defendants cannot 
be said to be an incumbrance within the meaning of 
Article 121 of tho Limitation Act, 1877, or within the 
meaning of section 11. clause (1), of Regulation VUI 
of 1819 and tlie purchaser is not entitled to a decree 
of ejectment 

Undnr the Bengal Tenancy Act. 1885. also the 
word luco/mhrnace in sections 159,161 («) includes a 
statutory title acquired by a trespasser in adverse 
possession of tli? land of the dobiolting tenure, 
provided such act of pissession commenced after the 
tenure had lieen created. 

The restriction mentioned in section 195 (c) of 
the Bengal Tenancy Act does not touch the question 
of the applicability of s?ction 167 to the lauds 
in suit. c. Kalikananda idusHE.UEE I’. Bipao 
Das eAL Choudhury, 19 C. W. N. 18; 21 C. L. .1. 26 > 

4j6 

Putni tenure whether first charge Sale 

in execution of decree for arrears of rent Rights oj 
purchaser Priority between lan lhrd nni mirtgigee 
- B:ng d Putni T.dak lirs Regulation (VIII of iHloj. 

The rent payable by the putnidar to the zemindar 
for which a decree has already been obtained is a 
first charge upon the tenure anl tak-s prec'den*e 
over all other charges even though they be nrior 
in point of time. '■ 

A sale under such a decree passes the tenure to the 
purchaser woo acquires it with libertv to annul all 
encumbrances 

Wlier j property has baan soIU in execution of a 
decree for arrears of rent, the mortgagee ims a ehar-o 
upon the surplus sale-proceeds, notwithstanding the 
fact that the mortgage-debthas been transformed into 
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Putni tenure-contd. 

n jnd-mont-d.d.r as thn so.-nrirv subsists till tl.o 

,norti/a‘re-<U*cn e> lias sarishcl. 

\Vi, -re a.sal-Ufa U-.i ire lak.*s pla.-t un 1 i 

the P.itni IU-ulatinnn..drh.*sal.- pnK-ee.ls an. del.osit- 
d with the ColUa-tor. the landlord is entitled ... e 
iir.r place to approiH-iate a sntHeient portion ot he 
sale-proeeeds b-foiv tiiO inoitj^a-ee e:in proceed to 

rrnliso 

\ tenure which has been iawl'iillv sold lor its -omi 

nnea,-.s cannot b^a-ain put to >:.le for the arrears 

,U,e on aeeon.it of a p.vv.ons p.-nod. 

Oblf , <llrf'n.,. Seefion Oo ot the Hen-al lenane^ 

Act does not eontradiet s-ction 17 ot the r.itm Keirn- 

lation. c. Basant Kpmak IJosK r. kiU LNA 

CoMPANV, 20 (’. I*. -I. 1 

Fi6' eiVPr. apiKiintnn nt of Murtirao.'-ileen'e — 

Personal decree, absem i' <■! yOO 

Rccoros Of court lo-/. f n:..’-power to 

reconstruct lost i-ecfa-ds 

Recempiion* Momi-Aot. 

___decree pass.d \ \ iinpUcatioii 

- Preliminary dee.ee J’o.eelui.uiv - l(. oe.i.pl i.-n 
(l(*tT('o iiiiist Uk' (Irilwn tip 

_, |)arllal--Sui! to rrdtMMtt nur 


INDIAN CASKH 


[1915 


.. 


item of morl-a^o‘.l p.-op.wl i-s, mainlainab.biy ol^ ^ 

____ , rii.lit I'f K'iniliJ >'/ rnhiii}li‘-ii 

ill Ciiu.t ffo/eoi—J‘a/i/mser im./ si/ad»i>/i- 
nil ilrUirrii. e/f.r/ r./ /.'.//o/red.-m/./do# i,nn hn.o il 

t.ij „„n l.,.i,'ii-r. ri)Wt - .l /re/sr sv.ss/o» e/' niln r.<t 
in l.in-l lliii i" l,iir-Miiiiiilloi, Inj inOi,ir- i'nii- 
.veat ef nr.rt , ,o-'.VMO/e, I" til irunth'n [llrru in r.oosr 

of suit, rljrci <>J. 

In lH7d tl.e (’(piity of retlempii<m in an nsnlnu'i.i- 
orily moi-tira<^^ed j.ropei i y. whieli was in t he posses- 
ijion of the iiiortpioee, was sold in exeeiil ion ol a 
money-d'HTce aj'aiiist the moriK‘»t.'‘”'- auction. 

purchiiscr did not get syinholical deli\cry of tin- inc< r- 
l»orcal rijrlit purchased by him. In IMUl llie morlpi^'ee 
pnivl.ascd the oiinity of ledemptmn fi*om tin* heir 
of the am tion-pnrcln.sei*. In Ml!) tlie plaintilf 
purchased tliec(|nity of .•edemption from the heir 
ol ll.e heir ot the m(jrteaj,Mr and sued for redemi»tioii; 

/Md, that, hy piirehasiii*; tlie cpiiiy of redemption 
from the auciion-pm'*-'^*^'^’**’ became 

the full owner of tlie prt)])'*ity ami that flic plninlilV 
had no ritfht to claim rcd(*mpt ion. 

/Md, also, tliat till'fact that the nm-tioii-imi-i haser 
of the e.piity of redem].l ion did not ^o-t syinholieal deli- 
veiyof tlie incorporeal riy:lit piii’eliased hy him, did not 
vest hack that riitht in the moi-t;«mjfc.r-j.idirnieni- 
dehtor. 

'rhere cm. ho no adverse possessinn of any intei'esi 
in land hy n pei'son wlio is not deriving' any henelit 
wliatever during the period id'the alleged adverse 
]ios session. 

'Ihe consent of the next reversioner to a Hind., 
vidiw’s u1i'’nnlion if ^iven in the lanirse .d' a 
suit, and not at tlie lime of the alienation, is nnt 
s.dlicient to pass fall title to the alienee. IVl bAKsn.Mi- 

NAKAYANA AIYAR r. Ul.AliAM-M VI., ’JN M.L. J. :i.(> 

528 


Reformatory Scho">ls Act (Vlll of 

I 897 ), S. y ( O (2j —not cnipoirered 

nn.Irr s. S Ilf Art — Pruri‘ihi,r ('...<(■ In ()C submitted 

i,, l)l.-<lilit MiujisIiiite Olid ii'if to /".< //aaicd.Clfi? 
Afi lid III to yf'OJ l>^t ''•do. 

A second cbs.s .Maeistrato, not empowered to act 
under section S of the Hi'formatorv Schools Act 
tVIlI of lH‘»7t, should after convictinp: the accused, 
snhmii ilie ca.M* to the I)i.sti-icl .Ma<^nstriUe for 
passing' sentence under section !l (2) id the Act, 
;ind not iothi‘j<.int Ma«,d^trate to whom the second 
rlas.s Ma^dsti-ate may he immediately snlKirdijiate. 
IVl. Kanxki’yya r. !')mi’K»ok. list's.. !, .1. d2 3.^8 

RCTiStrat-On ('>’iiiiii->:uls<- d.-nl —An'autjeineut^ 

/ C4*i fit t h ('sl -t tf*, 

A deed of fn.np.-"mist* which ‘.rives effect lo 
some :inain.remen. arrivi'd at between i.arties about 
n eeriain estair is eonipulso.*ily reiristnible. P, 

InIi.M. SlNiill r. KvkTAUSin.U 423 

F 03 fi 3 traliori t'<t(IIIof 1877s s. 17 

i'liiiiininiiis,- j‘,-tili>‘n jilt'd in uiutiiHini rase—iS'/.iiap— 
|^■■(fistl^llfi"ll. 

A p'lition p.'i-si'iited to a Keveii.n' C'ovirt in tv 
mntati-in eas* and statinir that th' ]>..i‘tios had 

c inipr<»mised .heir dispute and p.-ayiiijr that mutation 
m;.v li ‘ sanctioned in arc *rdane * with the eoinpromisp, 
d .es n »t .'■tpiii ' to h • slampi'd or reirislered as a 

iransf'r of inri*i-<*st in im.n iveabl' pi’opcrty. A. 

.lAtiuvNi .\Iis;m.v;i r. Bisiicshau IHm'.k. 12 A. L. J. 

l.!H; 781 

-i2c. 


SS. 28, 32. 49, 


ilisti'. tloii li'i S'lb.li ’.il.itr ii' ii'lthiii .r/c»S(' jiii'IsJietion 

fii- >i<' ilii not situ ill - yii liliiiiis I'l'ofn'i'iij un'ufioncd 
ill dii <l 

'I'he object of i-eirisi rat ion is the piwonlion of 
fraud ami to make public all transfers of property. 

'l'hei*efoi*e, a doeameiit is not rejristori'd in accord¬ 
ance with the Act if 1.0 part of tlie property com¬ 
prised in the deed Is situate wit hin I he jurisdiction 
.if the !te^'•lsfl•al• who registers tin* deed. A. JaoaN- 
NATU r. Ua.vi .Nath. 12 A. 1. .1. bid 52 


SS. 32,49,60 


52 


Regi trat ov Act i XVI of 1903), s. 17 

('>‘iii]i,iiiui ,< iH'lltixii li ritiiiii ivliwse oj'ciu^Hxrccners 

I'iijlit ill Uiiiiil ‘1 iii’nju'i Iij. odiiii^.'iibility o) ivithoHt 
|■l■llisl|■llti^>ll. 

A eoinpiomise petition evidencing eitlc'r an ftC- 
tnally eIVt'cled reh'iise of a co-pai'oener’s rijrht in a 
family pi’opi'rty or merely an ntrreement to pv'O a 
release, is admissihle in evidence without rt'gistru- 
tion. lYI. Ski.i.vi'pa Kopnoan r. t ii’UiMooRTI, .7 M. 

1.. .i.dMi 790 

s. 17 (»riia/ (»/ nmiii/eiinHPf 


til lliiidii iridt<\r ~ H’ritun/ not aei'cssii»'!/-"Oral 
, ridt iict'. 

I’mlerthe Hindu Law. no tnvnsaetion need bo lU 
wrilinir, ihe.efoie a ^n.nt of iinmovenblo |U*oporty to 
a Hindu n idow for maintenance, is perfectly valid if 
p.'oved hv oial evidence, N. .llWAXLAh t’. CHUDAMAX, 

1') L. IL 111 t3j 

-S, I 7 IWoipt ejctinguixh 


' ^ — X % 

i.hi ni'>rtti'Hi>\ II lirlhci' re</aiii‘s itvpsHtifiow—API- 
n'l »i. r. •uhiii'ssibilitij hi. 

A l eeeipt which evidences nut merely a payment 
of money but also extinguishes the mortgugo m 
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ReiTlstration Act— (1908) —ooiicld. 

virtaa of a l:r33h e;ib')r 2 :l iat") oa tl »3 dite 

ofitsexijabi ):i, r} yiiru ^iscr.uioa ailu* uMi.i 17 
of tUj lligisU'Uioa AjC ail is iai I aissibb in evi- 
d)‘ 10 ) witblis it. IVI. I1JPA5UXTCV SU33V. Ra> V. 
Gollapudi Er.iittAJUn;, (lOlo) AI. \V. Nb d-i ^6 j 

R2gruiat on XI of 1825, s. 4, cl3. 1,4 

- ^niU an I shilloto river-hsUf right <7i — 
laa.l, lease of, whether recojnizei L.\i-e, whether in 
g )j'l fdith 

ITnder section 4, clause (4), of R^galafciiu XI of 
38-5, the beds of s.nall and shallow rivers are 
recognised as ths private property of zeminhrs 
within whose estate they lie, subject when dried 
uo, to the proviso stated in the first clause of the 
sociion as regards ihe assessment of rei’enue. 

\V.i)n, ther.jfjre, sich a river dries up 
or recedes leaving behind dried up land, tlie 
neighbouring sub irdinate TaUUnr caiinot claim it 
either as^ appertaining to his taluk or as an accre- 
tion to^ it withiu the first clause of the section, but 
It lemains t .e khas patit of the zemindar to whose 
estate the river bolungod. 

Wnere a lease of such river-bed is granted by 
a subordinate Talukdar when it is still under 
■vater, the lessee cannot claim to hold it as a raiijat 
as against the proprietor when the bed dries up 
The land which is the Ichis patit of the zenunljr 
cannot be mii/a/i land, and the lessee cannot acquire 

demise from a Subordinate 
Jalnk lar and he cannot be said to be a lessee in 
"■'''d faith of the land so demised to him. C* 
Hamjan Ali i\ Maharam Ali Khondkar 

7 ~ 4 (I —Accretion to rent-free 

tenure—Title of holder of parent tenure—Duty to 
pay rent-Claim for mesne profits-Tenant holding 
land bona fide under de facto propriefor~De facto 
■proprietor 7iot real owner, effect of. 

A tenant who enters upon a land and holds it hona 
fide under a de facto proprietor is entitled to be treated 
as a raiyaf, although the de jaefo proprietor subse¬ 
quently turns out to bo not the real owner. 

liere llie laud in dispute formed an accretion to 
a rcut-lroc tenure; 

Held.{[ , in a suit for declaration of title to it and 

lor recovery of possession thereof with mesne proUts 

that the plaintiff was entitled to possession, but the 

tact that he held the parent tenure rent-free did not 

euLitle him to hold the accreted land rent-free and 

that ho could hold it only on paj luei.t of rent to the 
pninidar; 

1.2) that as the plaintiff was not entitld to hold tlie 
land rent-free and as he Jiad not only never paid rent 
to the pafnidar but had never even offered to do so 
he couU. not get a decree for mesno prodts ; ' 

(d) that the plaintiff could not claim ’to eject a 
oaatenant put in by the superior holder. C* 

Lal, 19 C. L. J. f95; 
l«0. W. N. 1200 977 

hthn. See Mortgage. 

Endowments Act (XX of 

©, jto —Sanction to institute suit—Sanc¬ 
tion, object of—Consfructi'/n—Suit by one while sanc¬ 
tion given to two. 

Sanctions for instituting suits against trustees of 
religious eatablisiiinentfl should te cuustTued Bcriotly 


con cl d. 


I g-ious Endowments Act— 

without enlarging their scope, tlie object of requiring' 

sanction being to protect managers from vexatious 
suits. 

AVhere sanction is given to two persons, one of them 
abne cannot sue without getting the sanction amend¬ 
ed, the sanction being a condition precedent to the 
exercise of the right of suit. m. Vexkatesma 
iM.allia V. Bam.mampalli RAiiAYYA Hegade, 27 Al. L. 

Religious ' transfer of—Land attached 

to olhee translerred, whetl.er riglit to office also 
transterred - Injunction, whether allowable 

T Trustee, power of, to alienate 

corpus oj trust Jund Jur repairs Manager of joint 
Hindu family and, triishe, poweis of, -j siinilur. 

Tliere is no difference between the rigiits of the 
alienee from the manager of a joint Hindu family 
and one from the trustee of a religious tru'^t 
lliough ordinarily a trustee of a temple should 
not alienate the corpus of the trust fund by 
way of mortgage or sale, but should try his 
best to raise the sum required for the necessary 
purposes of the temple, such as repairs, by public 
subscriptions or by curtailment of other expeiuliturP. 
yet an alienation made by the trustee for such 
a purpose is perfectly valid, if the alienee juU 
vances the money after making bona jide inquiries 
and satisfying himself as to tlie necessity for 
raising the funds required by the alienation in 
question IVI, Kuttayakath Vira Var.ma Valja 
Rajah Avergal u. Erinhal Karuvaxta Valappil 
WN°909^’ IB. \V. 981; 16 M. L. T. 503; (19J4) M. 

Rent, payment of—Joint tanants—Co-sharer 

light of, to collect his share of rent separately 



9 suit for detcrminaiioa and recovery of 


maintainability of 

—yari jiayable for trees, if rent 

r. 

Representative - in - interest — Pur- 

chaser ot equity of redemption I | | 

Procedure Code, 

1908, s. 1 . ’ 


Decision in previous ej:ecutiofi pro- 
cceaxng between same parties, whether bars suit on 

Tnr Code (Act 

7^^ j. *'■ 244—II uZoic in posse.'tsioii of her 

husbands house, when trespasser—.Mainfeliance, 

right to claim, when allowed. ’ 

The executors of a deceased proprietor sued his 
widow am- some other persons for recovery of various 
p.-.r sot his estate The parties came to an ami! 
cab e settlement and a decree ivas passed in terms 
ot the written conipromise. In execution proceed 
mgs. the widow objected to the attachment of the 
house she was resnling in, but the objection was 
overnilcd aud the e.xecution allowed to pmceed thl 

Chief Court on appeal holding that she had no ri^ht 
to live on in the house. On a sm> hv • t 

declaration that she was entitled to live duHnrher 
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Res judicata—loiicki. 

ri.ti pi-.K-'Dilii.u^s I>Drvv«'‘M the sani.* mmlp 

this (iiic'stiori 

ILM tiint iiiasiiiiieli as 11«* wid-m niusi 1).‘ ivjranWMl 
a^ a nv>i>as>cr in p...^s<v<>i‘'n <.f i.rnp.Tr/ to winch 
she liad DO I'lirlif. she was net enlifletl te claini ininn- 
tenance unless and until she had irl^en i.essrssieii 
of the house ami acj-umted for th” in'olns up to tlie 
date of pos.sesshui, P llHAuW.VN K M K »•. 

Kack 17 1’. W. It. P. L. H. ill.') 4^0 

___ !■;.<!/,ji],cl ~ IhrisioH (!.< vril as 

./roimiis /me .-.ah.se./ie-i// .su(V -t'lril Prucr- 

\hn-rCo<h’ (Arl V nf WOH) 1 1-/hma/urj/ MnArs 
Art A'.vr/// Ot mO), s.<. 24, 2."), onlcr »n<lvr, 

jIn'Aifiio). 

res jn licnifo or Psto|)jiL‘l is axnilaur, 
not only as re,i:.ii’ds the final eeneliisien of tlie 
Court or (J He T, Imt also re«'.irdin}' iill lindiiij's 
necessary for arri ini' at timf eonclu.sirui wlieduu* 
they are j'iven on formal issiie.> rais-il intlu'Ciise 
t)r are retVrabh* to the joints which must li.ive 
hot'll the basis of th- final determination. 

A decision of the lioumlary Seltleinent Ollicer 
that cf'rtain land did not f )nn part of a ir.niu.hui, 
if not contr'sted by filin': ti suit nmh'r rection 2o 
of the Boundary lilarksAct ami also rlie j:ronmls 
of that dccisioii, riz., that th- lands mna-r bail 
form'd pirt of th * ap* msft,/ h'twe'ii 

tic* parties in any subs‘*(|nent suit for tliose 
lands M. Mi'THAM.mal »*. Skckktahy or .Statk. 27 M. 
h. .7. 52;'; 1,. T.-02 817 

_IvxL'Cution —Ajiplication more than ’2 

years from date of decree--( iyi! Pr.-eedure Code 
(Act V of IK)S^ s. l-S—L) *eree direetin”: execution 
of convi'yance—Undisposed of exi'ciitioii ])etition 
consiflered as j)en<lin«f —I'Vesh exf'cnthui application 
— Continuation of ohl apjilicafion — Particular con¬ 
struction of decree 244 

- Future UH-stie ju’tdits —First suit 


j 

for possession and future jindits umler (dd 
Code -Possession alone decreed after new Code- 
Second suit for mesne prolits for same period, 
maintainability of—ii’ii judio'la pi a led in first 
Court as regards part of claim —Pica taken as to 
whole claim in a])pcul - Decree disuiissing whole 
suit in appeal, if legal 6*:2 

Mortgage suit -Kc ipjrfc decree 


set aside—*'nit on subsequent mortga'e and decree 
against prior inorig.tgee - Proceedings in first iUit 
rc-opened—Subsequent inorlgagee iitjpleadcd - 
Limitation Act (IXoflBusj, t. is —Priority not 
sot up in subsequent suit -Civil I’rveedui'c Code 
(Act V of IU08), s. 1 1 , Expl. IV bcO 


Resumption. S^c Ouon rent Act, s. 107 (B). 

__ - ri'dit of rii'aiit—Service Inani 

78 


-Personal interest in .Miit between 

members of same family I 6 

- . ph'a of, not raided, w le : b *r can bo 

raised in appeal—All ])leas of estf/ppi l, wlu'llu'i* 
barred, if not rai.sed in wrilfun t'la'ement — 
Mortgage suit—Subsequent morlgng--'c niiule party 
must sot up even his prior mortgage—Prior 
mortgagee not necessary party and not bound to 
appear and plead • Parties Pleadings 6^3 

- Suit for ejectment-Bevenue (hmrt, 

whether competent to go into vuliuity or invalidity 

7oi 


Retrospective effect of Acts 

Re-union—Hiniln l>aw —Kvidence 43 

Reversioners. .SccHinhu i.aw. 

Review. S''C Civil, pKocEhriti; Code, O. XLVII, 

r. '. 

_|>ouvr of Successor of Jucli^o 

who decides case, whetlior eoni/elent to grant 
review —Decision erroneous—Court, discretion of 

3tti 

Revision. See Civil Pkockdi’iik Code, 11)08, 

s. 11 . 

—---Aecpiittal, when eun bo set aside—Transfer 

of ease liU 

• , eoinpetemy of-Other remedies open 

Contract —Agreenu'nt to compound 


o(T«'nee, promissnry not,' ox'cntc' I in consid‘,»r,ition 
of. wlu'tlu'r legal Necessary condition - Revision — 
High Court's power of interference-Mere errors 
t)f procedure, elTeet of 181 

--Kxeention of warnnt by District 


Magistrate—High Court, power of, in revision 

_-High Court’s jiower in — Questions of 

fact, when to be considered in revi.sion. Ib9 

-— HiHi Court’s power of interference 

324 

-Interlocutory orders 934 

-Magistrate’s ]iowor to reject surety — 

Snllicienl ground—Defence wiiness, whether eau 

stainl surety IVO 

— Material irn'gularity 57 

-Power of High Court to set aside 

order nmh'r s. 5(32 and to pass semeiiee 630 

--- lo investigalo facts in revision 

- Dislinetion bi'tween ajipelhitc and rovisionul 
jurisdiction—Inherent power of Court Z/O 

--'Remedy by regular suit available-— 

Practice 


-wlien otlicr x'omedy opem, time taken 

in, wlicllier excluded to suve li.uiiation 2*9 

* who can entertain—Dekkhau Agrioul 


tnrisis Relief Act iXVll of 3 (ir), 0, 

od-Jrnir failing umler s. 3 (le) oOti 

Wiilidrawal of suit witli liberty to 

• . * - - - . » - 


bring fresli suit, ord.'r of—Hi K Oourr., wajtUor 
cun interfere —Charter Act (24 vU ,o Vio., o. Ot)j 
o—Material irregularity 203 

R6VOCat on, power of, h )\v affjotod by 
eliarueler of ihebl, secureil or uusocured 2Z3 

-- — of Will, whou valid 

oiierative 

Ri^ht of private defence of per¬ 
son. i>cc Penal Cole, s. 9d. 

Rioting". See Penal Code, s. 147. 

Riparian ojv.ier, lig’.it of 803 

--- - 1 rights of 974 
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River-JbCd} aumW uiul sliallow, riglits in 406 

Ryot petitioniiui Gorcriiniciif lo remit a.<se,<s)nent 
ill reiipect of laiul to he Mstv/ Inj iiim for cattle- 
shed and farni-honsc — Remi-<sion yraiited—Land 
not excluded fram pntta — Ryot's interest in laml 
not extiiKjnished. 

Tho plaintiffs i)etitioncd (lOvernment to allow 
them to use 45 cents of their own land free <*/ 
assessment for the purposes of a cattle-shed and a 
farm-house in connection with tlieir adjoining lands. 
This retiuest was granted and in the next pntta 
45 cents of land Avas included, although the assess¬ 
ment was deducted from the total amount payable. 

Kc/f/, tliat the ])laintiffs did not give uj) their 
interest in the land and jdace it at tlie absolute 
disposal of Government. IVI. Skckktaky of Statk v. 
Mikkelixeni China 961 

Ryotwari villag'es, ir riynflon in—liiyhf a/ 

Gueernmenf to distribute water—Dam keepimj 
water from certain lands ~ Party effected, whether 
entitled to sue—Jurisdiction of Ciril Court. 

Where Government in tho exercise of its general 
power of distributing Avater for irrigation in ryotwari 
Anllages limits the sap])ly of Avater to Avhat is 
reasonably necessary, no one else has any right to 
interfere Avith it. 

Where a dam has been erected penning back 
water from the plaintiff’s land, the latter can 
sue in a Cml Court to protect his right. IVI. Siva- 
SAiLAM Iyer r. Ramakrishxa Aiyar, (1914) M. W. 
N. 7S8 I 3 

Sale — Mortgage^Agreement of re-sale^Mortgage by 
conditional sale —Construction of document — Inten¬ 
tion of parties. 

Where tho defendant sold his property to the plaint¬ 
iff for Rs. 300 and got on the same, day a ileed 
e.xccuted by the plaintiff to re-sell the property to 
him for the same amount and remained in possession 
on payment of Rs. 18 as rent and it Avas found that 
the real value of the land Avas something betAveen 
Rs. 750 and Rs. 1,500 and that fair vent aa'us Rs. 7o 
a year: 

Held, that the real intention of the parties Avas to 
effect a mortgage by conditional sale by tlie contem- 
poi-aneous execution of tho tAvo documents of sale 
and re-sale. B. Madhavrao v. Sahebrao, 16 Bom. 
L. R. 769:39 B. 119 751 

•-or mortgage, test of 1 

■ Sale-deed providing for vendee to return 
property and cancel sale if consideration money 
paid within certain period—Mortgage by con¬ 
ditional sale—Transfer of Property Act (IV of 
1882), s. 58 (c)—Redemption 706 

Sale-deed, setting aside of, suit for—Claim 
under litigation, sale of—Validity or invalidily 
of sale to he judged by circumstances attend¬ 
ing it—Petition-writer, position of—Case, cotulucf 
of, entrusted to petition-writer — Litigation, ex¬ 
perience in, effect of—Legal consequences of acts 
— Transaction, true import of—Uiulue influence. 

The validity or invalidity of the sale of a claim 
under litigation is not to be judged by the value of 
the property affected thereby after the claim is 
decreed, but by the circumstances as they stood Avhon 
the sale was effected. 


Sale-deed —convld. 

Where a petitiun-Avnter, avIio avus ougagod as an 
expert in litigation to ju’osecute a ease ami Avas to 
get a share in the elaim uikUt litigation in case of 
success and avIio during the ])eii(lency of that ea.'^e 
sold off his slmre, suh.<e([U(‘urly sued, after the claim 
Avas (b'creeil, f«>r setting* aside the sah' on the ground 
that it AVUS brought about under undue iuHuenee: 

llclif that tlie petition.Avriter could not he con¬ 
sidered to be a p(*rson Avho did not understand the 
legal conse([ueuces of his nets or tlie true import of 
the transaction in Avliieh he luul entered or to bo in 
the })osition of ii person upon whom undue iutluence 
could be exercised. O, Vishi-nath Kuar r. Lauli 
Prasad, 1 0. L. J. 518 26 

Sanction to prosecute. Sec Criminal 
Procedure Code, s. 195 

Sandayika. See Hindu Law. 

Second Appeal. Sec Appeal second. 


Security, apportionment of— Apportionment 
A-alid—Security not extino-uished 


III 


•Security not extinguished 

Security for keeping peace. Sec 

(. RIMINAL ProCEDURK CoDE, S. 107. 

entence— Death .sentence—xVge of accused, 

whether to be considered in imposition of deatli 
sentence 



_-.-off— Monthly servant leaving Avithout notice 
AA'hether entitled to Avages— Master -Notice — 
Damages 270 

Settlement Records mistake in, allegation 

as to—Court, duty of -- 

ShareSf allotment of. See Co.aipany. 

Slander invited guest turned away because ho 
had taken meals at widow marriages^Excommuiu- 
cntion--Oufcastuig—Defamation-Caste questions— 
Jurisdiction of Civil Courts—Pcnal Code (Act XLV nf 
mo), s. Expl 4. oj 

The clpfen.him invited tlte plaintiff, a Brahman, 
to attend a ceremony at his house but on 

his arrival turned him atvay sayin- that, as he had 
akeii meals at avkIoav marriages, some other 
Brahmans refused to attend the sradha if he Avas 

present. The plaintiff sued the defendant for 

clamagos tor slandor: 

HvKthat the defendant had not slandered the 

plaintiff. 

Sudnsiru Ii/rtr, d.—Civil Courts may discuss and 

deal even lyith a caste question where the member- 

ship ami character of a member have been iniuri- 
ouslv affected. 

Defiimation as defined in section 499, Explanation 
(4) of the Indian Bena Code, is wide enough to 
include caste questions within it, eve., where those 
questions do not necessarily imply defect of charao- 

t o-it of his 

caste, that he has been excommunicated or is out of 
caste IS defamation. 

To impute to a Brahman unfitness to officiate or be 

f ‘loo® not necessarily amount to 

defamation of his character in respect of hia caste, 
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Sfander- mncifi. 

L'tilr-.- tlic W..r.ls u>r<l ill ivs|H'Ct nf ill*- 111.'!*' "I :* 
lliiKluiUv riiiit:nn*.unf t*. snyiii-“v..u l,;iv.- InH-oiiM* 
an or w.n Imvo li*-«-n c-N.-.*iiimnnK-:Uo<l 

from vn.ir ciiM.-, ' Mm’ ''..ids uiv noi .K-linnal..n. 
IVI VfnoALA VkNKAVVA r/rilAl.f-AM \ KNKATAKAMIA1^ 

Small causeCourtsActdXof 1877), 

Sen. II, Art. 8 380 

Sonthal Parganas Settlement Re¬ 
gulation (111 of 1872), ss ^5, z5 A 

I’atiii.lar ii»l <' . 

A >iiif \a- i\ uliois not a zciuinilor, lor 

a li.rlaration rliat The (Icfcmlaiit had 

frail. lul.Mirlv caus.-.l ci-rtaiii land to 1 h‘ r.'.-or.lod 
'i< tin-ir in tho Keconl of Hi^rlds, is barred 

'bv M CI ions 25 an.l 25 A of tbo Sontlial Par^^anas 

S -ffh-ni.-nt Hojruratioii. IH72. 

\ is not a jiroprietor within tin* ineanin^^ 

ef s.‘eti..n 25d. C. Digambak Das v. Harf.nora 

Xarayan Vaniikv, 20 C. D. J. 112 992 


Specific performancc--.ii/r(v,„(>n/ to .<rU. 

—SKf'spqucnt sn/f io fltird juirlij—Koticf. 

Wimre A and B agreed to sell a liousc to the 
plaintitT, re.;* ivintf a certain sum as earnest money, and 
siibse(|m-ntly sold tlieir resjiective slinn^s in the house 
to C'. who was jir.ived to liave notice of tlie aj'rec. 

inent: 

/f.dd, that tlie plaintiff was entitled ton decree 
for p.issession and for rejfistration of the sal.'- 
d.-ed P. CHARAiiii Din r. An.MAn Din, 58 V. W. K. 

1015 497 


-of contract — 

.Maiin<;inrf member of Hindu 
Part jicrforrnance 


Aj'recmcnt to sell — 
familv—Necessit V — 

983 


— --C'onf/or/ to .\fl) Controri 

A'’t /.V ef (872), s. 55—7/a.e n.>/ cssc/hv .»/ nm- 

f,iiri -Prt\' 0 (niiifio}i, \rliolhrr |■ohlllf<lllh'—Drftiiilt in 
fnlifiitrnt —O/po- hij fiosf to Iniilt'i' ;)C//S.’S— Ahoilili'ii~ 
iiiriil — Koiiifiit inoiirij, Jt>i-frlf ii re oj. 

'riic ei|uitablc presunijition (but time is not .d' tlie 
ess.'iie.- of a contract to sell lainlcd pr.'perty is 
rebuttable in certain eircnmstances. as wh.'ii (In’ sale 
is niTa)ip:ed in order t.i meet the exp.'nses of a 
marriuj;'- tnkin" place on a ceriain date. 

Wl.erc tlie vendee iin.l.'rtakes to bear I lie exjienses 
of the sale and rco-jsiration, his failure to t.'n.h'i* 
them siilliciently early is a stron<r piece of ('vidence 
of d. faiilt on )iis part. A mere offer l»y postal letter 
to tender such expenses is Ti«»t a lecoil tciuh r. 

A suit for specific performance of a contract to s. U 
land instituted 20 months after the date of the 
contract diirin" v.hich time other eirciimstnnees have 
in^erv'cned, cannot be decreed on tlie j'round of 
waiver. 

Earnest money forfeited to tlie vendor under tlio 
terms of the contract cannot be recover.'d. M. 

MuLi’riti Vkerayya e. Sanagavarafl' Siyayya, 27 M. 

L. J, ^82 121 


Specific Relief Act (I Of 1877), s. !£’> 

■^Sp^eijic performance of contract - A(jrccment to sell 
}[nnaf)intj memher of Hinda family—Ncecssit ij ~ 
Port jirifftrinanre. 

A jicrson i.s entitled to spccitic performance of a 
contract by a member of a Hindu family to boH 


Specific Relief Act —coiitd. 

his sli-ii*' "f the family property,but not to a decree 
r.»r piiri perforniauce. Conveyance of n poi'tion is 
II.>t sucli a part of the cmfract “as be can perform,” 
in I lie ti'nus of section 15 of the Specific Relict* 
Act. 

\Vli(‘re, tlierefore, a suit was bron^dit for specific 
jH'iformanee of a contract to sell entered into by the 
niann"in«f member of a Hindu family and the son 
was also nnule a })arty: 

f/r5/, that as ther.‘was no necessity to enter into 
the contract, it was not bin.linjr on the family and 
fh.' suit could not be maintained. IVI. Duvvi'R SuBBA 

V. KAKrTUKC Venkatarami, IG M. L. T. 370 983 


- -- S. 31 —Allegation of 

fraud or witfiial mistake iranting — Suit, whether 
for revfijicatioii 0 / contract— Disposs(\<sion, what 
amounts to—Limitation ..let (JX of 1908), Sch /, 
Art 120. 

Wliore there is no allerration of fraud or mutual 
nii.stake of the partic.'i nor any findin.^ to that effect, the 
suit is not one for rectification of contract and 
cannot come under section 31 of the Specific Relief 
Act I of 1877 

If a proprietor who has been colleetinjy rent from 
his tenants, is prevented from doinp: so because a 
rival proprietor has successfully invoked the assist¬ 
ance of u Court of Justice, the injured proprietor 
is dispo.ssossed from his property just ns effectually 
as if h(' liad been driven out by physical force. 

Article 120, .Srliodule I, of the Limitation Act 
has no application in such a case, which is governed 
byih(' ' 2 y.'ars* rule of limitation. C* Asiat-UI.i.ah 
r. SAhAT-t'I.I.AI! 368 


-s. 39 — Cancellation of bond, 

n-ho ran si^e for —Jlindii law—S‘\nh'i\s—Inheritance hg 
itirgiiimate children. 

A suit umler section 39 of the Specific Relief Act 
is maintainable only liy a person nj^inst whom the 
insfrunieni is v.dd . r voidable or to Avhom it may 
cans.' injury. 

Cn.h'r the Hindu Law tlie illejritimate ehiUh*en of 
the Sndra onMo ar.' li.'irs. L. B. Vasa NarAYANA* 
SWA.MY r. ANANTIIAYE 272 

-s. 42 619 

—-S. 42 — Declamtion that 

rnlid j<erson,i} contract subsists, whether title to 
legal vioiracter or right to )>ro})erfy—Suit for 
d-cinrnlir.n fnr rig'tf to subscribe to Kuri /tttid, 
whether maintainahlr. 


\ .Icclaration that a valid personal contract still 
8iib>ists betw.'on tbe parties is not a right to declare 
a title t.>a li'p-ai ('Imracter or a title to right to pro* 
]iorty, and no suit under section 42 of the Specific 
I’.'li' f Act lies for the declaration of such n relation- 
slii]). 

'I herefnre. a suit for a deelarntion that the plaint- 
ifl’ iscntiih'd to sab.^oribe to a Kuri fund in place of 
anotlier sub.si'ribor. d.v.s not lie under section 42 of 
the Specific Reli.'f Act IVI. RamakrisHNA PattAR V, 

Xarayena Patter, 27 M. L. J. 634; (1914) M. W. 
N. 012 883 


-s. 4?, object of — Declaratory 

whrn grallied —DisriWien — Cini Pi'oceduro 

Code (Act re/lOOS;, 0,11, r, 2— Cause of action 
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for declaratory sitits —Suits based on different titles^ 
if separately maintainable. 

It is a matter entirely within the discretion of the 
Court to grant or refuse declarations under sec¬ 
tion 42 of the Specific Relief Act. 

The object of the section is merely to perpetuate 
and' strengthen testimony regarding the title of the 
plaintiff so that adverse attacks on it may not 
weaken it. 

Whenever evidence is being created which might 
ultimately result in disturbing the title of the plaint¬ 
iff, he will have a cause of action to sue under sec¬ 
tion 42. 

Where a suit with regard to certain property is 
based on a certain title, tlie plaintiff is not debarred 
by Order II, r. 2, from suing to recover some other 
property on some other ground. IVI. Ganola Pedda 
Nagamna V. Sivanappa, 16 M. L. T. 310; 27 M. L. J. 
520 232 

State ment made 6 #/pai'ty or his Plendei —Ad- 
missibility in evidence - Estoppel —Wajib-ul-arz, cow- 
struction and value of—Proof of custom—Custom 
recorded in Wajib-ul-arz at rartance idtli Mitakshara 
LaiVy weight of — Court, duty of. 

The statements regarding a certain point made 
in .a previous case by a party or his Pleader are 
admissible in eviden(?c to prove or disprove that 
point again arising in a subsequent case and can 
bo relied upon by the Court in considering that 
point. But the party or tl\e person claiming 
through him in the subsequ nt case is at liberty 
to prove that the admissions appearing in those 
statements were mistaken or untrue, and is not 
estopped or concluded by them unless some other 
person has been induced by them to alter his 
condition. 

A wajib-ul-arz is properly admissible to prove a 
custom set out therein; and suits on the basis of 
custom may be decreed on entries in a wajib-u -arz 
alone. But where it appears that the entries con- 
note the views of individuals as to the practice 
which they wish to see prevailing rather than the 
ascertained fact of a well-established custom, the 
wajib-ul-arz is of little value. 

When a custom is startlingly at variance with 
the Mitakshara Law among Hindus following that 
law, a Court is entitled to look for substantial cor¬ 
roborations. O. Subaj Bakhsh V. Chhab Koar, 1 
0. L. J. 532 98 

Step-in-aid of execution. See Limita¬ 
tion Act, Sch. I, Art. 182. 

Stridhanam. See Hindu Law. 

Subordinate Courts, right of 475 

Succession, See Agra Tenancy Act, s. 22 ; 
Cdstom; Hindu Law. 

Succession Act (X of 1865), s. 4 

488 

--S. 50 £47 

--S. 170 792 

--S. 187 — Deceased, repre¬ 
sentation of 21 

-SS. 268 to 273 369 


Suit for administration of estate—Suit for accounts 
—Valuation for jurisdiction and Court-fees identi¬ 
cal 342 

-— to set aside decree passed against a person as 

minor on ground that he teas not minor—Burden 
of proof. 

Where a decree passed against a person as a 
minor is sought to be declared null and void on 
the ground that he was not minor but major at 
tlie date of the suit, the burden of proof lies on 
him to establish his allegation. N. Gokau Singh v. 
Kanhaya Lal, 10 N. L. R. 137 8 I 6 

Surety. See Criminal Procedure Code, s. 109. 

— 9 liability of—Bond for appearance in 
Court 003 

9 liability of—Bond to restore property 
attached before judffmont—Di.smissal of suit - 
Appeal 70 

Surrender. See Ai.ik.vation; Landlord and 
Tenant. 

Tender, conditional, validity of 184 

Title— Po.«s<?.<Wo 7 J, suit for—Original grant not forth- 
.coming Regi.stered conveyance extending over fifty 

years produced, whether sufficient to prove title _ 

Boundary, fixing of—Description in deeds to be foU 
lowed. 

Wliore in a suit for possession the plaintiffs 
traced their title to a grant by Government which 
was not forthcoming, but proved a clear title to 
the lands for over fifty years by a succession of 
duly registered conveyances, mortgages, re-convey¬ 
ance and otlier title deeds, and also proved that 
during that period they had leased portions of the 
land by registered leases; 

Uel'\ that a-^ none of the documents produced by 
the plaintiffs were impugned, a clear title to the pro¬ 
perty was proved. 

In fixing the boundary of a property the descrip¬ 
tion which is to be found consistently in deeds pertain¬ 
ing to that property must be followed, p. r. John 
King And Co., Lti*. v. Chairman of The Municipal 
Commissioners OF Howrah, i8 C. W. N. 898; 27 M 
L. J. 20; 20 C. L. J. 407 949 

, test of— Revenue Records, entry[in—Boundary 
dispute, proceeding in 341 

Transfer of case —Acquittal, when can be set 
aside in revision 170 

-Complaint dismissed by 

one Magistrate—Fresh complaint to another-Evi¬ 
dence oral and documentary in English--Magistrate 
not knowing English—Ground for transfer 665 

Magistrate made Chairman of 
Municipal Board, w hether still Magistrate and sub- 
ordinate to District Magistrate—Jurisdiction i 4 f 

Power of District Magistrate 

to send case under section 107 to second class Ma- 

gistrate 0^7 

- f pf proceeding's under section 

110 , application for—Ground of transfer—Appre¬ 
hension of not having fair and impartial trial 648 



10U2 


INDIAN CASMS. 


[1915 


Transfer of Property Act (IV of 
1832), ss. 51,63, 72- —}[<>. t- 

•lOiji'i nii'l iiiiiiiijii'fi'/' — Mi'll./Ilf.■ lit Iciflia — 

PllCCa ih)tlblc~-'l'fi i ''f lion.'i' hull! mi kticllll hmise 

falling ■.loH-ii —}['irl;Hi'J'.ii\ liiihillh, 

A hrrlifi om'-j-loricMl lioiisi- uas U'uriucinarily iiioit- 

for Ha JOO, 'I'Ik* ?iinir«_''aLr''«* a imirii rmim 

in pla(*»‘ »if a l-nrlin I'oDiii riiat lia<l laD'-n <l<»\vii ami c)\»t 

the !i('U’ rDoni lir Ijiiill a .'''•••oml >i(ir«‘y ami put uji a 

pdrrd sfaircax' f'M-oiiiiiiuuicaii’u it ii llu' upper slMri‘\. 

'riie u'lmli' (MmsIriK'tioii cost liini aliniit Hs. HOih 

Hi’I'K fliJil tlir niiirtL’'airee was r’litificfl to recover 

from rh(‘ morti'a'ror ilie cAt of the m-vv roota on 

tin* Lrroiiml (Infu-, as its coJ|^n•U(•tio|l was covoretl liy 

section 7- of the rriiiisfer of I’ropf'rly Act. 

Ilflil, flirt her tliaf t lie niorrirairei- was imt (‘nfiilwd 

to recover tin-cost of tin' iijiper stru'cy ami the 

staircase as tliev were laiilt 1)\' him for his <iwn con- 

% % 

vetiicncc ami comfort witlnuir an\' nei'essii\- timl 
without the inort‘j;ae'or’s <l<*>ire or ceuMnit. A» 
RfPAN SiNon I. ('kami’a Hai.. 1H A. [., .1. 1 1; H7 A. M 

521 

-S. 52 353 

-S. 52 —liis p<‘mlcns 

Pui't'kao’i' ill .<liiij,i!i‘ iiimirii.ilmre hrl in'rii t/c/ovc 
nisi (tii'l ili‘rrii' ii(i.<nl'tfi-, Irihilitit nj Pemlentc lilt*. 
'I’lic [Uirchaser of a lumperty in ^•\l‘cntion of a 
simple money tlecret* lift w ecu 1 he ilafe of passine a 
preliminary tiecrec tor sale nmler Order 
rliie4, and ti final decree nmler rule .■) of the Order 
in respect of the satin* propt*rfy. is Ji purcliascr 
pev'lnntr //Veaml is Halih* f*t the prtwisitms ttf s(*cfitin 
52 of the'rransfer of I*r«ip(*rty .\ci.aml his piirchast* 
CHniutt in any way alTi*cl the rights ohiained l)y the 
dccn*e.holder nmler the preliminary tiecree. A Man 

SiN'.if A.mantana I’uasao 879 


-s. 53 |•'l't^Ull injilinsf 

rridhhjr.'t, triniiifi'i’ oj iniii i>J ilrhlm's iii’i'i>riiij, if 

rmisfituti'K — Mnrfiiogr^ilrltf, ilisrlinrtu' of. 

The mere fact that a inort^a^'ce ach'd as tin* 
agent of the mortgagors in collecting their oufsttind- 
ings, dot's not show that the inortg}ige-d(*ht is dis¬ 
charged. 

A transfer by a debtor, for a gi'iiuine dcht, of part 
only of his property is not voidahh* under section 
63 of the Transfer of I’ropcrty Act. IVI. Pai.aniai’FA 
Chftti r. Kama Nathan (’iiktti, 2 L . W . (U 834 


- S» 58 -dfortynj/f’, (*/cmca/.< 

o/—Adamanakadanpathirani, ichrflu’r mmlgagc — 

Limitation Act (fX of 1!)08^, HI. 

It is not essential for a niortgagi* that tln*ri* 
should l)C a formal transfer of interest or that a 
power of l>riiiging the projicrty to sale should he 
expressed. 

A document wliich calls itself as an loJamanakaihin. 


pathiram and givi's a sullicicntly accurate descripii.m 
of the mortgaged property and reeiti*s also the 
amount due liiercunder, is a mortgage witliin tin* 
meaning of section 31 of the Limitation Act, IlHJS, 
and not merely a simple money Inmd. IVI. Ponnc- 
RANOA Muhaliar e. Thandavahaya Mi’DAMAR, 1 L 
W. 1025; (1015) M. W. N. 21 274 


-58—l!5/h*r of ( Inca . 

ment tfiyning Inhiv attestor, irhcthcr atiesfino mHmw. 
The writer of a document, who signs after an 
admitted attestor, signs as an attestor, though he 
merely descnhe.s liimsclf as tlie writer. IVI, An\a- 
SAMI IyK.NGAII r. KyI-ASAM Ptlit.AI 409 


Transfer of Property Act— contd. 


. ...Sa 58 (a) — 2[ortgage — 

Docameat sfylvd Diggu Bhoghyam— Construction — 

I'rnnsfcr oj intcre.^f in immoveable property, 

A (locainent styled ns Diggu Bhoghyam ran as 

ffill«»\\>: 

Ditritu Bhoghyam executed and delivered on 
iDih Si*pti>nih(‘r 1803, corresponding to 27th Avani 
<d‘ Hintiroilhgari year, in favour of Ranga Ruynr 
AvtTgal ZamimJar by Varadayyan and Anaii- 
lavvan, s'Uis of , . as follow'.s* “A Cowlc has been 
grani'‘d fortlie land in the Cuslmli Kandeli, village 
named .Nagari Divitkaran J’nnja, which was granted 
as .Manyam to as hy you, (Hero follow details of 
fin* lain!) t<» (’hinna (jownden, son of forRs. 12-4-0 
))cr njiiium. .My father put that into your posses- 
sum on 20th Chithrui of Kalaynkthi year (1858) and 
executed a document. In that matter you have 
.<till to enjoy it fr<nn tin* current year Uudirodglmri 
11803} t<» Prnhhava (1807-1808^ Besides that, 

Bs. 55 Imve again been received this day on the 
sccnriiv of the said land. This shall hear interest 
from to-day according to law. For the total of the 
]>rinei)»al ami int(*r('st you shall enjoy tl\e said land 
for 13 years from Vibhavn (1808-18GI)) up to 
Vikaram (1880-1881) and pul the land into our 
]iosses.'-ion at tlx* eidtivation season in Clntrai month 
of Vi>lin. 'I'liat is to say, Rs. 12-4-0 being the 
thiir.i on tiic aforc.said land should be colleotod 
from tin* aforesaid Cliinna (lowndcn. Even though 
the said lands should lit* waste owing to net of God 
< 11 * the State during tin* said years, you need not 
grant any n'mission to him. This is Diggu 
Bhoghyam exccuti'd of our own I'rco-wiirh 

llrhl, that tlie document is a mortgage, as there 
is a transfer of an int(*rest inspecitic immoveable pro- 
]»criy within the nu*aning(»f section 58 of the Transfer 
of l‘ri>)icrly Act, and not merely an ussigninout of 
flic income for a jiorioil. IVI. Anantua Iykr r. 
Ramaswami Iykh, IG M. L. T. ‘D-h (t914) M. W. N. 

8<)1 71 


..— SS. 58 (b)i 59, 100 

— Atle.station — Sinijtle inorlyaye — Charge —Dis/lWC- 
fioii hefuren thclivo —Deed of mortgage twtcomplcteil 
for iranf of formalities, M’/u’//n*r can he used to esiah^ 
llsh chargeuse oj the ironl, whether stlffi’- 
eient guiile to ilistingnisit between mortgage fltid 
charge. 


The exeeutiott of a iUM*tl eventing a ehnrgo can bo 
duly proved by tlie witnesses >y1u) signed it upon 
the exeeiitniU's iiersoiml aeknowledgmont of his 
sigmilure thereon, hut sueh a witnessing is not tho 
attestation of a mortgage-deed within the lueaning 
of section 59, 'I'rnnsfcr of Property Aet. 

'I’lio distinction lietween u simple mortgage and a 
eharge lies in tlio fact that tlie mortgage imports, 
wliih* the eharge does not imjmrt, an ngreoinent, 
express tu* implied, governing tho disposal of the 
property in some way on default being made in 
payment of (lie debt. 

Where a per.<on enti'rs into a transnetion involving 
a ]>arlicular statutory obligation, tho pix'snmption is 
that he has impliedly ngived to submit to that 


obligation. 

'I'lii' statutory obligation of the debtor under a 
simple mortgage is exactly tlie same as it is under 
a eliarge, namely, an obligation, in dofuult of pay- 
nu*nt, to have the security soUl and the pitH-’oeds 
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Transfer of Property Act- eontd. 

applied in payment of the debt. Tlie debtor in each 
ca^e must be pretanted to know of liis liability as 
an element of the transaction he enters upon, 
wliether it be a simple mortgage or a charge. But 
it is necessary to distinguish between an imjdied 
agreement to sell and a mere tacit acceptance of 
a contingent staiutorv liabilirv to the .sale of a 
security, inasmuch as a stacutorv obligation to havt? 
a security sold in a certain eventuality is not the 
same thing as a transfer of a right to sell that 
security on the happening of tliat eventuality. The 
form of realising clie debt from tlie security, namely, 
by sale thereof, i.s necessarily the same, but whore 
tlicro is no transfer by agreement of the right to 
sell, that right does not come into e.vistence at the 
time of the contract. In otlier words, in the case 
of a simple mortgage the right to sell the security 
on default of payment of the debt is created 
when the mortgage is effected, while in the 
ca.se of a charge the statutory right and obligation 
to have the security sold arises only when default in 
payment of the debt is made and, not till then. 

>VTiere a document is in terms a deed of mortgage 
but has not been completed by proper attestation 
or other formality prescribed by law as indis])ens- 
ablo for a valid mortgage, the instrument cannot be 
used to establish a charge. But where an instru¬ 
ment embodies the true contract between the parties, 
and is in terms an instrument which only creates a 
charge, then an erroneous belief of the parties thatthey 
have created a simple mortgage, and tlieir conduct in 
ca Img it a mortgage and having it attested in that 
belief, would not affect the true nature and validity of 
le transaction. In sucli a case the failure to effect 

an attestation in the form required for a moidgage 

^Nould not obstruct the legal enforcement of the 
charge. 

As in vernacular the word U-ehn’ is used to denote 
every form of transaction in which immoveable 

bound as security for the payment of 
a debt, the name given to a document by the parties 
IS not a sufficient guide as to whether the document 
creates a mortgage or a charge. N« Khemchand r. 

Cw 1 

706 
601 
184 

82 —Partial 
of mortgaged 


Malloo, 10 N. L. R. 81 


S. 58 (C) 
Sa 59 
S. 60 

ss. 60, 


JedcHipfion —Suit to redeetn one item _ 

pioperties, maintaifiahilitij of—Different itema pur 
hy several persons at auction salcy effect oj. 

Vv here several items of property are covered by 
a single mortgage, there cannot be a separate redemp- 
®*®&ch of those items. Section 60 of the Transfer 
° cannot be read subject to section 82 

and the fact that the several items were purchased 
piecemeal by different persons in Court auction can¬ 
not authorize a ])artial redemption by each of those 
purchasers, M, Panchanadam Pillai r. Sella 
Pillai 194 

521 


-——-3, 63 

-SS. 63, 72 (b)-i 7 n 

2)i’ovement hy mortgagee—Construction of well—Com 
pensation. 


Transfer of Property Act —contd. 

If a mortgagee in possession of agriculfurnl 
land, without the express or implied consent of the 
mortgagor, constructs on tlie land a well tlie 
sepai-ate possession or enjoyment of which is not 
possible apart from the land and the con.strnction of 
wliieh is not neees.«arv to jireserve tlie ]>ro]iertv 
from ile.strnetion or even deterioration, the well 
must be delivered with tlie land to the mortgagor 
at redeniiition. N. Rajaram v. Vithal Rao, lo'^N. 


L. K. 166 


712 

521 

712 

194 

184 

601 

177 


S. 72 
S. 72 (b) 
s. 82 
S.92 
S. 100 
S. 104 

. 106 — Landlord and 

tenanf—Lease - Tenancy from year to year and fur 
Jived period- Holding over-Determination of tenancy 

—Notice Breach of condition—Acceptance of rent _ 

ll’iro’rer. 

^YI»ere a lease is forfeited for an act done in con- 
travention of the terms of the lease, an acceptance of 
rent subsequent to forfeiture woul.l amount to waiver. 

Where a tenancy is from year to year and for a 
fixed term and the tenant holds over after the o.x- 
piration of tlie term, the tenancy would still continue? 
to retain the character of an yearly teiiancv and 
would determine by a six months’ notice torminatim*- 
with the year of tenanc}’. A. Chattar Singh e? 
Xand Kishore, 12 A. L. J. 1 139 |q7 

- - -SS, 106, 107,116- 

Leuse—Yearly rent fixed—Period of tenancy 
not settled—Holding over—Nature of tenancy — Regis¬ 
tration of lease—PresumpfionAgreement to the 
contrary” meaning of—Notice sent bg post—Calcu- 
lafion of jjerind of notice—Duty of service of notice 
excluded—Day of expiry taken info account —On what 
date notice should expire — Notice signed .by am- 
mukhtear, validity of—P„s( mark —Genuineness- 
Presumption—Evidence of date and place of 
stamping—Date of letfcr—Date of posting-Date of 
tender of postal article to addressee—Date of delivery 
— Evidence—Time of trahiif—Matter of public 
notoriety — Court, notice hy—Letter refused—Proof 
of refusal—Endorsement by postal peon, value and 

proof of-~Presumpfion of fact—Evidence Act (I of 
j 872), ss. 16, 32, 33, 114. 

Certain premises were rented by an unregistered 
lease. A yearly rental was fixed, but the period 
during which the tenancy was to continue was not 
settled. The tenant, however; continued in possession 
for several years and the landlord accepied rent 
from him: 

Held, that the tenancy was for one rear only and 
tlie legal effect of its being held over was tliat it was 
renewed from month to month and was, therefore 
terminable by the lessor by 15 days’ notice. ’ 

The presumption of a 'yearly taking does not 
always arise from the rent being payable yearly. 

“An agreement to the contrary” within the 
meaning of section 116, Transfer of Property Act 

means an agreement as to the terms of the holding 
over. ® 
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Transfer of Property Act-cont.i. 

A tenam-v fnr nno yi'ar e<iii|iU'il willi an cxpiTss 
or imI,lied 'afTn'eniTOt to rfiirw it t'roni yoar to voar 
cannot be created except by a refri.stered n-reenient 

In ealenlatinfr the lilteen dayr' notice nieiilioiied 

in section lOli, Transfer of ... Act the day on 

ivliicli tlie linticc is s‘’rvctl is (‘XclmhMl. Irntthcdax 

on u-hicli it fxiMiPs is taken into account. The notice 
must (>x|>irc uitli tin* end of a month of tenancy. 

A notice umlei section 1U(). Transfer of l»j o|)erty 
Act, is valid if .signed hy the aoi^nmkfth'o,- of the 

landlord. . 

A post mark is presumed to he genuine and >vht‘u 

taken as ‘rentiine, it is evidence that the coyer 
bearing it was stamj.ed on the date the iniiu-essnm 
bears "and that place orotHce mentioned therein 
was actually the place where it was atli.x(*«l. 

The date of a letter i.s not necessarily the date ot 

its postinjf. . , , r I 

An article sent hy juist is presumed to lie delivered 

to the addressee iii dm* course of jio.-t. Imi to lix 
tlie date fif its temler to the aihlressee the usual 
course of mail lietween the place o1 p(istiu}^ ami the 
place of receilit must he uscertainml from evidence 
inasmuch as a Court cannot lake as matters of piihli 
notoriety the runiiinj; time of train.s hetweeii two 
jilaces on a particular day, the numher of mad trains 
within a ffiven time and other facts involv(‘d in such 
an inquiry. 

The date of delivery of an article sent hy mail 
cannot necessarily he infern‘d from the post mark 
of the receiviii^r ollice, more so in the cast* of re^fis. 
tered articles which are <lelivered by tbe pi»sl olfice 
only on speoilied days and between spccilied work. 

ing lioiirs. 

An endorsement on the cover of a h'tter by a 
])OStnl peon that tbe cover wa.s tendered to the 
addressee on a certain date ami was refiist'd, is at 
best a recfird of a statement by tlit* peon and the 
events recited therein must be ju-oved by cullinjr liim 
as a witness, unless, tlio aluteinent becomes admi>si- 
ble under section 32 (2), or section ITl t)f the Kvidence 
Act applies. 

.Such an endor.sement is not admissible even as 
a .statement made by a Public Otbeer in tbe diselmrye 
of bis duty. 

Proof of the fact that a letti-r coiTcctiy addres.**!**! 

has been jiosted and 1ms md been received buck 

tlirouf^li the Dead Letter Ollice may justify tbe 

presumption that it bad been ilelivered in dm* eoiirM* 

of mail to the addres.sec, but proof «*f the fact llial 

a letter lias been duly posted ami lias been returned 

bv the Postal Autliorities does not justify tin* 

pri'suinptiou that it lias lu'cn so returiu'd bei’au>e 

it lias been refused bv tbe iiddre.'isee; for it may 

* • 

well be that it has heen returned hecause tlie 
adilressee has notbetn found; much less is then* 
presumption that cover has lieen tendeivtl to 
addressee on a particular date. 

The presumption meiitiom*d in seitiim llTof the 
Evidence Act is not a presumption of hnv but u 
presumption of fact. 

'riierefore, where tlio mldressec jil'^dires liisoalli 
that a certain cover was never tendered (o him, 
till* pre.sum|>ri m of re^odariry of oilieial Im.siness 
cannot be treated as conclusive against him. C. 

(xoiwND.A Ch.\ni)k.\ Shah r. Dwauka Nath Patita- 

20 C. L. J. -bm; 10 C. W. N. IHO 952 


Transferor Property Act— conoid. 

_-_s. 107 962 

-S. I 08 (f) — Leatie — 


Orrni.iers »f Li Jihadi qnssaban i’ll Mohalla 

Atala, r,7/m/e Atarsuiya. Allahahad—Tefln.«/(-r of 
liKiisr, riiilit o/. 

The rl^rhis (»f an occupier of n liouse in ahndi 
Mxh illn A tala, villajfe Atarsuiya, in Allah- 
ahad arc those of a lessee holdinjr under a building 
louse, and as siu li are transferable. A. AbdVL llAq 

r. Datti Lai.. 12 A. L. .1. ItiH 44tt 

_— s. I 16 962 

__SS. 123, 129 466 

TreSpaS^ — f’riniiiml trespass—Dmm Jule 

tinn of oTUziiiir rijfbt — L nlawful assembly 1/3 

_Trespasser’s entry, whetlier gives him 

jinliciai possi'SNion - KenH)val of obstruction, 

ilu'i- olTonce - Pat bway—Mli.st ruction 17 I 

TTl^CSP -MfirtnititU'd to possession 

Oh niurtirauo.r’s failuri* to pay instalment - Tres- 
pn^M■r, imsse.sion of. wbetiier adverse to mor^ 

gagee 

Trust. Nee HKI.ItilOfS TkI’.sT. 

>i‘rfi7 lni /e».'7ec to e/r’(7 tt'iimit ntstfiCSf 
,urtii ilrfrn'ifUits - Suit Jilol trltlwut previous 

r ,n.-nlliitioii, iiniiittiliiiihllltij of. 


Wliere a trnsti*e of a temjde sued to eject a 
tenant of tin* temple wliom bis eo-trustoes had 
‘^ranted a renewal of least* without consulting 
Idm srunefime liefort* suit and imidoaded the 
eo-lnistt*es ns ilefemlants after giving them notice 
calling upon them to join him in tlie plaint: 

//e/t/, ilmt tin* suit was maintainable ami the fact 
that tin* ]»laintin’ had not In'ld n consultation xvith his 
co-lnislt*cs before sningwtmld not vitiate it. IVI» 
(‘IIKKI’KAT M AIIATHIL KdAK R ' MANC H KKI I*. M ANOA- 
TIIAYA 1)\M('H.\U.\M NaMIU’OKI, 1(> M. D. T. 260; 

M. w. N. s:u *07 

- property—ibruc/i of person 

i-nlltlnt to htroiuc trustee h\ futuro, siiif bi/, /or pos- 
.^rsslon, lehellier imiintniiidhle. 

A person eiitiiletl to tbe ollice of n trustee only 
ill tuturo, has no subsisting inteivst and cannot sue 
for possession of irnsi ]iroperties in pnvscnti. 

Where a bri*neb of trust is alleged against the 
trustees ill ollice, the ]>roper remedy is a suit for 
their removal frtun ollice and aiipointmont of a 
Keei'ivcr ]>einling a]>pointment of new trustees. Mt 
IviTi.'^in.ut KpatHil r. Potiikka KAtLoor, 2 L. W. 

Cl 946 

Trusts Act fll of 1882), s. SO—Co-ouw 

reneiviil of i/i7-/ /ij/, in his sotv mtnit'— 

././r</a/.i;/e -t'e>ini qiie trust —Declaratory sui^ 

mninfiiiinihililII of. 

Where one of the two eo-owners of a debt obtains 
a document in Ids own name in derogation of the 
rigiii of the otlier, the latter has a right to have it 
di’chired tliat the former bobls the document for 
llie lutier s benelit also niidor section OD of the Irnsts 
Aet, LsS2.IVI.Ai.av.vla Hai.AYYA r. .Vf.aVAI.A 

(lllRL VWYA, 1 L. W. S7T 0^ 
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Undue influence-Gift by oi.ibady k. her 

children - J.^ersnmptiou of domination or con¬ 
fidential relationship 39 

-Transaction — Petition 

writer entrusted with conduct of litigation — 
Legal consequences of his act 23 

U. court of WarJs Act (IM of 

1899), s 48 — Notice to title—Ainemhtient of 

plaint—No change in cause of action, icheiher fresh 
notice required. 

In a suit against a bard of a Court an 
amendment of the plaint should not be allowed if tlie 
effect of the amendment is to iutroduc a ucav *' cause 
of action” wdiich was not stated in tlie notice pro¬ 
vided by section 48 to be given to the Collector but 
where it is sufficiently stated the anieiidment should 
be allowed and a fresli notice under the section is not 
necessary. 

The object of section 4S of the Court of Wards Act 
IS to give the Collector time to consider the nature 
of claim against the ward in order that tlie manager 
might investigate the matter and, if necessary, meet 
the claim without incurring needless cost. A* 

Baldeo Prasad V. Collector of Pilibuit, i2 A. L. 
J n 9; 37 A. 3 91 

U. P. Land Revenue Act (I I of 1901), 

SS. 34. 35. 40 880 

SS. no, II I, 233 

fK' Co-sharer not recorded assuch, whether hound 
hy partition proceedings -Prohibition under s. 233 
(kj, applicability of. 

In a partition proceeding before a Revenue Coui-t 
1 13 not necessary for a person who is not a recorded 
co-sharer to come forward to assort his right and to 
c aim proprietary interest in the plots, inasmuch as 
1 IS only a recorded co-sharer to wdiom notice is given 

competent to object to the partition. 
Jierefore, a co-sharer who is not a recorded co- 
sharer is not precluded under section 233 {k) of the 

b. P. Land Revenue Act, III of 1901, from setting up 
his title in a Civil Court. 

- The proliibition under section 233 (k) of the U. P. 
and Revenue Act, III of 1901, refers to the case of 
persons who w'ere parties to the partition proceedings, 
or who should have been made parties thereto, and 
whose claims could have been heard under sections 
111 and 112 of that Act. A. Shambhu v. Chetram, 
J2A.L J. 017 I 19 

- -- — s. I I I 119 

\ - S. I 18 — Partition—Site 

of building of one co-sharer allotted to another — 
Owner of building Jailing to express hi.^ intention 
to retain building on payment of ground-rent, effect 

^^yht to keep house after partition—Right to 
materials of house. 

Where in a partition proceeding before a Revenue 
Court a site of a building occupied by a co-sharer 
18 allotted to the share of the other co-sharer, it is 
iiioumbent upon the co-sharer in possession of the 
building to iuvite the' attention of the Revenue 
Authorities at the time of the partition to the exist¬ 
ence of the building and to ask for an order fixing 
a ground-renb under the provisions of section 118 of 
the Land Revenue Act; and if he fails to do so, the 
other co-owner is entitled to possession in accordance 
with the partition decree and only an opportunity 
to remove the materials of the building can bo 

allowed to him. A. Bhure lal v. Jagan Nath 933 

•-s. 233ck) 119 


U. P. municipalities Act a of 1900), 

S3- 2, B I —Powers of Municipal Board to 

close drain. 


Section 2 of tho U. P. Municipalities Act cannot be 
read in sncli a way as to prevent the i\Iunicipal Board 
from exercising for all time the powers conferred 
by section 91 of the Act in respect of drains which 
are a nuisance or injurious to health, 

Tlierefore, oven where a ]jerson has obtained a 
decree against his neighbour declaring his riglit to 
pass water along a drain, the Municipal Bolrd is 
entitled to dose the drain if it is injurious to public 
health. A. Chauli r Municipal Board of 

i\IUZAFFARNAGAR, 12 A. L. J. 1 05 73 J 

—r~ - 87, 88, 147— 

Notice under s. 88 —Prosecution under s. 87 _ 

Conriction whether legal—Daily fine, whefhi-r 
legal under s. 88 ~ Evidence—Report of Muni¬ 
cipal Overseer, admissibility of—Municipal Board 
neglecting to pass order within time despite re¬ 
ceipt of written notice and written reminder, effect 
of. 

Where a notice is issued b}' a Board under sec- 
fion 88 but the prosecution and conviction arc under 
section 87, the order of conviction cannot stand. 

A daily fine cannot be imimsed for an offence under 
section 88. 


The report of a Municipal Overseer as to when the 
construction of a chnjja took place, is not admissible in 
evidence and no fiudiug can be based on such a repoi't. 

Under section 87 of the Municipalities Act the appli- 
cant gave notice to tho Board, on September 3Ulh, 
i912, of his intention to erect a building. The Muni¬ 
cipal Board took no notice of it. On 28th November 
19 2 the applicant by written communication called 
the attention of the Board to its omission. But the 
reminder had no effect on tlic Board: 

Held, that under section 87, clause (3), the Board 
must be deemed to have sanctioned the proposed 
building. A. Ram Nath v. Municipal Board of 


Mutra, 12 A. L. J. 740; 16 Cr. L. J. 78 6 /0 

- --S.88 670 

--s. 91 781 

-s. 147 670 

UnSOUndneS3 of mind— Mental derange¬ 
ment falling short of unsoundness - iJurder^ 
Lesser penalty —Youth ordinarily extenuating 
circumstance | y 

Us^3*0 ■ Nattnkottai Chet ties —Pnm i]y property 
as trading assets 9 i I 


User. See Easement. 

WaiVC>*— Lease—Tenancy from year to year and 
for fixed period—Holding over—Acceptance of rent 

107 

W3jiK>»Ul>-a.rZ, construction and value of 98 

- -- J sho wioig muafi to he returnable, effect 

of —Muafi-khairati, interpretation of. 

An entry in a Wajih-ul-nrz showing a muafi to by 
resumable is no proof of the fact that the muafi 
IS resumable, where the entry is not the record of a 
cuBtom or practice ascertained after due inquiry 
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Wajib-ul-arz-c.iitia. 

Iiiit mrrolv til'’ .'•tareiiiDiiT of u lamllonl iii liis own 
favnm* as that of an iutiM'fstial jiarty. 

Till- word niiifiji-hhdi'iili docs not in itsclt iniply 
that riio ihiuijl has an idfoct only dnrin^^ tho i)loasuiv 
of tl»c "■nuitfir. U. Pt B. Rj Xis.iki'i, JIahman r. 

Tika.m D\>. 1. O. 1. J. dso 860 


Wakf property— 

nfCazec —K.k l)ost facto a/./com/, <r/ifY/icr - 

f.)rr,l Dniiird d>' tainlcck a//fMa\vliatiiatna, a/icfAc-’ 
,-f,ntrwplofrs nbs<>hifreii<h‘>n,n'iil f>J rntiif jimprrtij. 

\ cliaryc crcati'd lor ihc ]»nr|)osc of saviiij? a 
>riil:l' property wirlj the sanction of the Cozer is 
hindinj'on the I'okf property, hut in cast* the sane- 
tion is not obtained at tlie time of creating' the 
charge, an f'r. post fnrto approval is etpially effective 
and'tiio Court in wliich the matter comes in for 
consideration may validate the cliar<re by lioliliii^ 
tltat tlie required necessity existecl. 

A deed named as a h/uj/zr/.-as well as a Imrlldf- 
nnmd does not contemplate an absolute endow¬ 
ment of the entire propei-ty. C» Latifi'NNISsa Hiiu 
r. MAJIDl'NNISSA Hiiu 


Waste Land Rules, 1376— 

Morlyaye by (nruiHinnj-tcnnuf—Exiihy 
ft>) in^S'ihseyuenf morlyoyr In Jnroiir itf 
— Prionfy. 


-Iza radar — 
oj izardar s 
titinf pdiiy 


In order to secure the premium of a p(>rmam'nt 
lease, defendant No. 1 executed in favour of the 
plaintiff, a registered mort«faj(C.deed of Ins rijjht in a 
field, and an izdi-d'hn- on the villujre bectnninjr on 

the expiry of the mort‘ra‘ree-/ 2 e wdo term, the defetid- 
ant-mort"agor was recor<led as the occupant of a Mir- 
vey number. Subsequently lie mortgaged Ids riglil 
to defendant No. 2: 

Held, that the mortgagors title as a jHimuneut 
tenant under tiic plaintiff did n »t come to an end on 
tho village becoming khalsa and that as he did imi 
acquire a new, independent title unconnected with 
h:s title under tlic plaintiff, the jjlaintiff's mort^mge 
was enforceable as against tlic .subsetpient mortgagee. 

N« Jamna Das r. 1‘aiku, 10 N. L. 11. 170 7 (5 


Water rights — Riparian nicner, riyhfa of. 

A riparain proprietor may take from a flowing 
stream as much water as ho really requires for 
ordinary purposes such as for drinking, washing and 
so on even though lie may seriously diminish tlio 
quantity available for tho projirietogs bidow Idm 
but for purposes of irrigation ho can only take a 
reasonable amount and wliat is a reasonable amount 
must be decided according to the jiarticular circum¬ 
stances of each case. 

Where it was found that the dofondants-appollants 
took the whole of the water that reached their 
land for irrigating purpo.ses and thus completely cut 
off the water from the plaintiff-ro.spondent’s land: 

Held, that they were not entitled to take the whole 
of tlie water unless tliey liad acquired sueh a right- 
by prescription. U« B» Nga Pi r. Nga Kyan Tha, 

7 B. L. T 282 974 

Widow. See Hindu Law. 


-in possession of her husband’s house, when 

trespasser—Maintenance, right to claim, when 

allowed 430 


Will. Sec Hindu Law. 

-Attestation of- Succession Act X of '866), s. 

.50 —Kxeention of Will—Kxccutaut’s signature on 
document, place for, no law as to—Signature for 
jHirpose of execution—Ke-exeention of Will—Will, 
oxccurifin of. includes signature of executant and 
attestation of witne.'^ses —Ailoptioii itself does not 
n*v«)ke previou.s Will -Document, construction of 
—“.laiiashin wa ({aim-niu(iam,” interprctaliou of 
—Tc.^tamentary cliaractcrof document—Bequest of 
fdidkdnri estate—Uevocalioti of previous Will— 
Kstato received under Will, divesting of—Burden 
of ]iror>f, nature of, in case where doenment set up 
as liaving effect of setting aside jirevious Will— 
Suspicion in mind of Court to be removed—Kxecu- 
tion, both meclmnienl and intelligent or conscious, 

to 1 k' j>roved 547 


- JLIitdit Lair—Pvrlioii of letter di.<pofiimj of p^'o^ 

perty after ivritcr^n death, irhcther H7/L 
.V iiortion of a letter relating to dispositions of pro- 
)jerty after the writer’s death oiienites us a Will, not¬ 
withstanding tl»e fact that the remainder of the letter 
effects an immediate settlement and contemplates 
the (‘xecution of a more formal document. M. 
So.MANt HI VkNKATAsUBBAHAYUDU V. SOMANCIII PUI- 


I-A.MMA 


Hindu WiH.< Act (A'.\7 af 1S70), S. 2- 
Probate and Admiiiif<tr(it{on Act (V oJ 1881^ 
.s-s. 24, 2") —'/Vrai.s- i>f Will-—Probate Court only 
etnnpefenf to decide irhether Will or 

hiacenratehj draini up- -Lamllord and tenant ■ Suit 
(ti recorer rent — 'L'enant settiny up right of third 
party already i>u record. 

In caso.s to wliieh the Hindu Wills Act applies, 
ilic terms of a Will cun he proveil only by n refei'ence 
to tlie Probate or Letters of Adminisinuiour as tho 
case may be. 

.Sections 24 am* 2.5 of the Pndmto and Administm- 
tion Act lay down the rule for cases in which tho 
originai miiv have been lost. 

No Court other than ilie Court of Probate ia coin. 
])etent to hold thul the Letters of Administration 
hail been imperfectly or inaccurately draxm up, or on 
an investigation of the proceedings of the Pi'obatc 
Court to hold that tlic Letters of Administration have 
tho .same effect tis if a copy of the terms of tho Will 
had been uuue.xed thereto. 

Where it is conceded that, either A or B is tho 
landlord of (’and .'! institutes a suit lo recover rent 
from C to wliicli li is joined as a party, if it is 
agreed between .1 ami H tliat A is entitled to tho 
rent, it is not open to (.' to invite tho Court to 
determine whether .1 or B’s entitled to recover rent 
from him. C. suk.maki Gupta i . Bharat Mandal, 
20 C. L. J. 14S 980 


-« nuneiipative, proof of — Hindu tfidow— Propdiy 

aequired by, with her oieu money - Willy inclusions, 
of property in hu.d and's estate. 

Tho per.son who sets up n nmicupativo Will is 
bound to allege as well as to prove with procisiou 
tho words of the deceased on which ho roUes witli 
every circuinstnncc of time and place. 

Whore a certain I'roperty which originally formed 
part of a widow's husband’s estate but was sold in 
execution of a decree and ro-puroUasod by' her 
with her own money, was disposed of by her iu 
hor Will: 
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Will —concld. 

Seldy that the widow did not intend it to form 
part of her husband’s estate. IVI. Ku.hahaswamia 
Pjllai i'.Tairavanatha Pillai i 4 

- 9 whether oau be proved in proceedings other 

than probate—Will not proved under the Act, 
effect of ^ I 

Withdrawal of suit. See Civil Procedure 
Code, 0. XXIII, r. 1. 

Witness —Cross-examination — Serious imputa¬ 
tion made against witness but not substantiated -• 
Imputation, whether ought to be withdrawn by 
Counsel 6i0 

-Writer of ilocument signing below 

testator, whether attesting witness 

Words and Phrases— 
agreement to the contrary S62 
arms 133 

ascertainment of rent 267 

sarvamarUam i i */ 

assigned 676 

building 651,305 

communication in official conf.- 
dence 723 


conduct 

debt and costs 

encumbrance 

engagement 

food 


110 
273 
436 


31 I 


Injunction and intcrlocutorv 
orders 

haribi iiro Ichandavi 
Icassar 


494 

187 


Words and Phrases— concld. 

money-ten cer 


96 


mortgage money 184 

neglect=^ or refuses to maintain 
his wife b93 

occupied 242 

pension 743 

persons 6 I 3 

same transaction i^qs 

sufficient grounds 57 

whose interests are affected bv 
the sale 93 

Workman’s Breach of Contract 

Act fXIM Of ifa5r>) — (Jo/itract tohe perjui-ined 
MlioreUja territory, lehether can he eu/orced under 
the Act. 

A ooucract, the performance of which is to lake 
piace m a foreign territory, cannot be enforced under 

tno iWorxkinaii s Preach of Contract Act (XIIIol Idob) 
m. In i-e XaaOPpan, 16 i[. L. T. 303; lo uit. 

ij. o. oi 63 ^ 


, , , , 2 —Order of imprUoU’ 

ment, when t j he paoeed^Appeal from ordijr under 
6. a, whether lies. 

O "if ^ ^^f^^istrate under section 

2 ot the Workmen s j^reacn of Contract Act does 
not come under the provisions of section 408 
Criminal Procedure Code, no appeal lies to a Session 
Judge trom such an order. 

Au order of impn^onmont cannot be passed nnder 
section 3 ot the Workmen's Breach of Contract Act 
uiileso tiiero is a nou-compliance with the order of 

contract. C™ ^VaNukul 

irc^L! j m 

I4& 

Wrongful gain and wrongful loss 

641 
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MADRAS HIGH COURT. 

CivjL Appeal No. 152 op 1911. 
August 19, 1914. 

Present :—-Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice Hannay. 
SlNGrARAM CHETTIAR and another— 
Dependants—Appellants 


versus 

KALYANASUNDARAM PILLAI— 
Plaintiff—Respondent. 

Mortgage or mle, ted of—Equity of redemption, 
surrender of, hy mortgagor’s widow—Transfer of 
properly by mortgagee to third party^Suit for redemp¬ 
tion —Locus standi of mortgagor's reversioner — Limita- 
ation Act (IX of 1908J, Sch. I, vlrAs*. 134,141. 

The test to determine whether a particular transac¬ 
tion is a sale or a mortgage, is the intention of the 
parties. 

A widow cannot by relinquishing her widow’s 
estate to the reversioner affect the validity of 
alienations made by her before such relinquishment. 

Whore a mortgagee, in whose favour the equity 
of redemption has been surrendered, sells it to 
another person, this latter cannot be said to have 
p>^chased mortgaged property” within the meaning 
ot ^tiole 134, Schedule I, of the Limitation Act; and a 
suit for redemption is governed by Article 141 and 
not by Article 134. 


In order to make Article 134 applicable it is 
necessa^ that the purchaser must act in the hojia fide 
belief that he is purchasing an absolute estate and 
not merely a mortgage interest. 

Appeal apinst the decree of the Court of 
e Subordinate Judge of Kumbakonam, in 
Original Suit No. 23 of 1910. 

redemption of an 

187^^^ by conditional sale of theyear 

io76. The properties in suit originally belong¬ 
ed to one Nallavinayagam Pillai and his elder 
brother. The latter executed a mortgage 
by conditional sale of these properties 
in favour of one Saminada Chetty, in 1860, 
for Rs. 7,000. A counter-agreement was 
executed by Saminada Chetty in favour of 
the mortgagor undertaking to re-convey the . 


properties to the latter. Later on, the elder 
brother of the said Nallavinayagam paid 
off Rs. 3,000 to the mortgagee and redeemed 
his half share in the properties and the 
half share belonging to Nallavinayagam 
Pillai remained under mortgage for the 
balance of Rs. 4,000 to be paid by 
Nallavinayagam aforesaid. In consideration 
of the said outstanding sum of Rs. 4,000, 
Nallavinayagam executed Exhibit A in 
1876 in favour of the same Saminada 
Chetty purporting to be an out and out 
sale of the properties mentioned therein. 
By a document of the same date, Exhibit B, 
Saminda Pillai undertook to re-convey 
the properties to Nallavinayagam on pay¬ 
ment of the Rs. 10,000 on or before 30th 
June 1886. It further provided that in 
ca.se Rs. 5,000 was paid between 1880 and 
1884, half the properties were to be released 
at once and that if the Rs. 10,000 secured 
by Exhibit A were not paid by the date 
fixed (i.e.) 30th June 1886, the agreement 
was to be void. Nallavinayagam died 
leaving two widows him surviving. Sami¬ 
nada Chetti, the mortgagee, went on making 
further advances to tlie widows on the 
security of the same property. In 1886 
the senior widow brought a suit against 
Saminada Chetti for redemption of the 
mortgage, alleging that she had tendered 
the mortgage amount which the mortgagee 
refused to receive. The mortgagee denied 
tender but relied on a release by the widows 
of their right under Exhibit B, In this 
he was supported by the junior widow. 
The nature of the transaction evidenced 
by Exhibits A and B was put in issue 
in that suit and the Subordinate Judge, 
who tried it as a preliminary issue, gave 
a finding that it amounted to an outright 
sale and not a mortgage. On this the 
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SIXGACAM CllElilAi; T. K ALYANASUNDARAM PILLAI. ^ pnaWe 

no provision in either deed to enable 




parties compromised the case, \^helehJ the 
senior widow executed a release-deed, 
Exhibit II, dated 27th Kehrnary Ibb/, 
suri-endering in favour of the mortgagee 
her interest in the equity of redemption 
for a consideration of Rs. 1,100 then pan. 
to lier. This compromise was recorded 
by the Court and the suit was struck oft 
the file. In 1891 Saminda Chetti con¬ 
veyed Ids interest in the suit properties by 
a deed of ab.solute sale, Exhibit 111, to one K. 
Ramalinga Chetty, the father of the 1st de¬ 
fendant and the grandfather of the 2nd defend¬ 
ant. The plaintiff based his title to sue 
upon a surrender by Exhibits C and I) by the 
surviving widow of Nallavinayagani of her 
life-interest in favour of his deceased adop¬ 
tive father, the then nearest reversioner 
and himself. The junior widow is still 
alive. The defendants contended inter ultd 
that the transaction evidenced by Exhibits 
A and B amounted to an out and out 
sale and not a mortgage by conditional 
sale, that consequently there was no right of 
redemption, that the suit was barred 
by limitation and that, in any event, it 
was premature, as one of the widows of 
Nallavinayagani was still alive and had 
not legally divested herself of her life-estate 
so as to let in the reversioner. A further 
plea was also rai.sed as to non-joincler of 
certain parties interested in the suit pro¬ 
perties under a Will executed hy Nallavinaya- 
gam. The Subordinate Judge found all the 
points in favour of the plaintift and decreed 
the suit. The defendants then appealed to 
the High Court. 

Messrs. T. Itangachaiiar and ,S. Miithia 
Miidaliar, for the Appellants :—The transiic- 
tions of 187G amounted to an out and out 
sale and not a mortgage by conditional 
sale. Exhibit B only evidenced an agree 
ment for re-purclia.se. Tliere were several 
circumstances in the case whicli bore out 
that view. The vendee paid Ks. 10,000 
for the sale while the same properly had 
previously been mortgaged to him for only 
Rs. 4,000; in the agreement there was a 
recital to the effect that the vendee had 
purchased the property absolutely ; tl 
object of the transaction was to cloi 
the debt previously existing on the 

perty. It was not quite proper to attribute 
to the parties the intention of keeping the 
debts alive, while at tlie same time there 


10 

ar off 
pro- 


was 11 *' . ■ , j? 

the alleged mortgagee to sue for the 

mortgage-money. The transaction was 

entered into at a time Avhen the decision 
in Sri liojah Lahhmi Cheliah Gam v. 
Krishna Bhupati Bern (1) was prevalent 
and even under circumstances much 

more favourable to the vendor that decision 
held that the transaction was only a sale with 
an agreement to re-convey. Lnder tie 

deed of agreement, the vendor was to pay 
the sum of Rs. 10,000 only, the price 
paid by the vendee, and not any additional 
sum as in Batkishen Bas v. W. F. Lego^ 
(2). The transaction was before the Trans¬ 
fer of Property Act. The price paid was a 
fair price for the property at the time of 
the sale. The agreement provided that 
in default of payment within the time 
Hxed the agreement icas f<* hecome void 
and not that the sale was to become 
absolute or some such provijion showing 
that the parties did not intend the sale to be 

absolute. 

The following cases were referred to on 

this point ;— . . 

Bhagwan Sahai v. Bhagivan Bin (.oj, 
Sri Bajah Inikslnni Cheliah Gam v. Krishna 
Bhupati Bern (l), Ayyavayyar v. Bahimaiisa 

(4) , Venkata Krishna Bao v. Veukatachalain 

(5) ! Ahdidbhai Kashi (Cl), Kinuram Mandal 
v. Mtye Chander Sirdar (7) and Sitnl 
rnrshad v. Lnchmi Furshad (S). 

The folKiwing eases were distinguished ; : 
Batkishen Bas v. IP. F. I.egge (2), Ghnlani 
Nahi Khan v. Kiaz-nn-nissa (9), Jhanda 
Singh v. Wahid-nd-din (10) and Falaniappa^ 

V. Sidtharaya Gonnden (11). 

The doctrine of surrender by a widow 
in favour of the rovorsioner ought not to 
bo extended. There was no direct authority 
in supp{>rt of the view that surrender could 
be to a reversioner and a stranger. 

(1) 7 M. H. 0. H.(i. _ 

(2) 22 A. IIP 1 V. t’.'; 4 C. W. N. 153; 27 I. A. 58; 2 

Boni. Ij. K. 523. 

(3) 12 A. 3S7 (r.C.'; 17 1. A. 98; 5 Stu*. P. 0. J. 667. 
(•I) I t M. 170. 

(5) 7 M. li. ,1.299. 

(0) 11 b. 11)2. 

(7) 0 C. b. J. 20S; 11 C. W. N. 400. 

(S) 10 C. 30 (P. C.); 10 1. A. 129; 13 C. L. U. 382i 
7 bul. Jar. 3-19; 5 Sar. P. C. J. 470. 

(9) 9 liul. ('as. MO; 8 A. L. J. 119; 33 A. 837. 

(10) 0 liul. Cas, 1013; 8 A. L. J. 389; 88 A. 685. 

(11) 22 Imi. (’as. 4; MM.b. T. 579; (1014) M. W. 
N. 222; 1 L. \\\ bO. 
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Be/ian Lalv. Madho Lai Aliir Gayawal (12), 
Lolandaya Sholagan v. Vedamuthu Sholagan 

Mudcdy (U), Beni Madho Singh v. Jagat 
K,ingh (15), Mamdamuthn Nadan v. Sn- 
)m-rwa Pj^at (16) Bhawani Kuwar v. Mathura 
Prasad Szngh (17), Ba.ja Dei v. Unied Singh 

l^ngh {ld) Kaniz Fatima V. Wali-nllah {20), 
Falla Kanakamma v. Challa Bamasami (21) 
were referred to. 

Suit was barred under Article 134 or 144 
Limitation Act. Article 134 was applicable! 
because mortgagee purported to sell as 
absolute owner and the vendee purchased 
in IbSl as absolute owner. Twelve years 
having elapsed from date of purchase, suit 
was barred Sub-Judge was wrong in 
thinking that bona fides were necessary 
‘'^-^-/“/hich Article 134 was appli- 

tS tb required was 

owner ! sell as absolute 

If Article 134 was inapplicable. Article 144 

would apply. Brom 1891, the date of 

purchase, the defendant’s ancestor and 

defendant had enjoyed the property as 

absolute owners, and, there'fore, the suit 
was barred by limitation. Article 134 was 

Wf Ghosh V. 

fall Singh Deo Bahadur 

(22), per Mookerji, J. There had been a valid 
relinquishment by the widows as per E.xhibit 
the .suit was also bad for the non- 
^inder of the trustees under the Will of 
Naljavinayagam, Exhibit K. I„ any event, 

in the'^^^f redemption having vested 
oftbp^ defendants during the life-time 

mature Pre- 

Saintfff surrender relied upon by the 

Blaintiff was invalid as having been effected 


all m 19 I. A. 30. 

U 3? m’ f ® “• J- ’40. 

311; 12 M ^ ’’I- J- 

1046 16 C^f ’^•^44; 14 Bom. L. 

(181 13 T i 40 C. 89 at p. 98 (P. C.l. 

(191 30 ^ ^ J- 138; 34 A. 207 

I ‘ “ “ 


m favour of the nearest reversioner and a 
stranger. 

Mes.srs. K Srinivasa Djengar and G. S 
Eamachandra Djer, for the Respondent 
1 lie ower Courts were right in holding that 
Exhibits A and B amounted to a mortgage 
by conditional sale. The circumstances of 
the ca.se clearly showed that such was the 
intention of the parties. Article 134, Limi¬ 
tation Act, had no application to the case 
which was governed by Article 140 or 
141. Ihe transferee, in addition to being 
a mortgagee, had also the equity of redemp- 
tion in him, winch at any rate disentitled 
the mortgagor to sue to recover possession 
at least during the life-time of the widow. 

MunnaLal v. Munnu Lai (23). In principle 

there was no distinction between a sale by a 
widow and tbe transfer of an interest less 

+b 1 ship. Further it was evident 
that the transferee under Exhibit III did not 

take believing that the transferor had an 
absolute title. 

The decisions beginning with Badhanath 

Boss V. Gisborne (24) had uniformly held that 

Art- 1 'T ®®sential to make the 

Article applicable. 1 ide also Ambalavana Desi- 

gar Pandara Sannidhi v. Bappu Bow 

J^adap (2o), Muthu v. Kambalinga (26) 

j vthdingam Billai v. Kuthiravattah VaiV 

S ’ V Veerappa Tevan, 

{3b) Pandu y. Vdhu (29), Bhagwan Sahai 

V. Bhagwan Dm (30) and Bam Charn 
3ewary v. Protap Chandra Dutt Jha (31). 
Ihe observations of Mookerji, J., in the Earn 
Chum fewary v. Protap Chandra Butt 
Jha (31) could not be followed as 
being opposed to the long current of deci¬ 
sions. Exhibit C was perfectly valid as a 
relinquishment of the widow’s interest in 

’ll* **, no point at 

Will, Exhibit K, did not derive any interest 
in the suit properties. 

1 in reply Article 
134 M-as the only Ai-ticle applicable. Bona 

^ ( 2 D 23 t'-ansferee were not 

\^o) 23 Ind. Cas. oo9; 36 A. 327* 12 A T t 
(24) 14 M. I. A. I; 15 W. R (PC) 24 fi if I* 

530; 2 Suth. P. c. J. 397; 2 Sar P C J L 
Rep. 687. 

(25J 9M. L J.93. /.fl) 19 nr 

Si S ‘ “ 

(29) 19 B. 140. 
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iic'ce.ssary. The mortgagee purported to 
transforthe absolute estate and the vendee 
profo'seJ. to purchast; only the absolute 
estate. Absenee of b-nia on the part 

of the ventlee could not be inferred from 
the mere fact tliat the documents which had 
been lianded over to the vendee, upon a 
proper construction, disclosed the want of 
an absolute title in the vendor. Neither 
ould it be said that the transferree had 
notice of the infirmity in the title of the 
transferor. The cases cited by the other 
side were not against this view. See also 
G'lpal Narainy. Trimbak Sddashtvio'Z)^ Iskwar 
Shyani ChandJiu v. Ham Kauai Gliose (33). 

The case in Miinua Lai v. Muuuu .Lai (*23) 
was no authority for the view that Article 
134 was inapplicable if the mortgagee had 
some other title. 

Again, it was not correct to .say that 
Article 134 was inapplicable to the case 
because the widows could not have sued 
at the time by reason of their arrangements 
with the mortgagee, and the reversioner 
because a widow was then alive. Where 
the Nvidow precluded herself from suing, the 
presumptive reversioner could sue. Trevel¬ 
yan’s Hindu Law, 415; Majumdar JHralal 
Iclifialal V. Desai Narsilal Chatarbhnjdas (34). 

JUDGMENT.—This is a suit to redeem 
an alleged mortgage by conditional sale 
created in 187G by Exhibits A and B, and 
is brought by the plaintiff, claiming as next 
reversioner to tlie original mortgagor by 
reason of the surrender made by the mort¬ 
gagor’s surviving widow in favour of the tlien 
next reveiAsioner, now deceased, and tlie plaint¬ 
iff, his adoptetl son. The first aiul second de¬ 
fendants are the .son and grandson of one 
K. Ramalinga Chetty, who in 1891 obtained 
a deed of absolute .sale, Exldint HI, of the 
properties in question from the alleged 
mortgagee under Exhibit A. The defend¬ 
ants’ case is that the transaction in Exhibits 
A and B was not one (»f conditional mort¬ 
gage but of absolute .sale, and that there is no 
right to redeem. They also contended that 

the suit was barred and that the plaititiff had 

(32} 1 B. 207. 

(33} 10 Ititl. Cas. GS3; 9 M. b. T. -its (1>. C.); l."> C. 
AV. N. 417; 3 A. L. .1. .)2H; 13 Bom. L. It. 321; 3S C 
620: 14 C. b. .1. 23S; (1911} 2 M. W. N. 231; 83 I.A. 70- 
21 M. b. J. If45. 

^3b 17 In 1. Cas. 17 C. \V. X. 67-3; 13 M b T 
41.5; (li»I3) M. U'. X. 42S; 11 A. b. J. 432; 17 0. b. j! 
471; f 5 B HU L. R. 433; 25 M. b. J. lUl; 40 1. A OS* 
37 B, 320 (B. C.). ... 


no right to sue because Im was not the 
adopted son of the next reversioner and 
1, M-ause oi.e of the m mtgagor s widows i.s still 
alive and had iv.t divested herself of her 

esbito so as to let in the reversioner. 
they contended that even if the plaintilt 
was entitled to sue, the suit was bad for non¬ 
joinder of certain parties interested under 
tlm Will of the original mortgagor, Ibe 
Subordinate Judge found all the i.ssues in the 
plaintitf’s favour and decreed his claim. 

The lir-st question to be decided this 
appeal is, whether the transaction of 187b 
was a mortgage or a sale, and on this 
point we entertain no doubt that the 

Subordinate Judge was right in bis tj^ding 

tlnit Exhibits A and B \yere intended to 
create a mortgage by conditional sale. I ne 
test in such cases is admittedly the intention 
of tlie parties and everything in this case 
p )ints to their intmition having been to ej'eate 
a mortgage ratlior than a sale. The deeds 
were in renewal of a previous mortgage of 
tlie year 1830 for Rs. 7,030 executed in 
favour of tlie same mortgagee by the elder 
brotiier of Nallavinayagam Pillai, the execu¬ 
tant of Exhibit A, As recited in 
that elder brother bad paid oif Rs. 3,000 
and got back half the property leaving the 
remaining half in the enjoyment of the 
creilitor. The Rs. 4,030 remaining due and 
a further advance of Rs. 6,000 to Nalla- 
viiiayagam constituted the consideration for 

Exhibit A. On the same day that Exhibit 
A was executed Saminatba Chetty, the 
mortgagee, executed a counter-agreement to 
re-convey on payment of thisRs. 10,000 on or 
before 30th Juno 1886. Exhibit B probably 
billows the terms of the similar agreement 
executed by the mortgagee in 1860, which 
was one of the title-deeds handed ® 

the plaintiff’s grandfather in 1891 with Ex¬ 
hibit HI but has not been produced 
It provides that, if half of the Rs. 10,000 e 
paid between 1880 and 1884, half the laiA 
is to be given back at once and the 
half on payment of another Rs. 5,000 ’ 

or payment may be made of the Rs. 10,0^ 
before tlio 30tli Juno 1886 and the properties 
roconveyod. If payment is not so made^ the 
agreement is to be void. The provision 
entitling Nallavinayagam to got 

the property on paying half of the Rs. 
mentioned in Exhibit A tends to show that 
tho Rs. 10,000 paid under Exhibit A wtw 
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a loan on mortgage and not the purchase 
price, and the subsequent conduct of the 
other party to Exhibit A in making further 
advances to the widows of the mortgagor 
tends the same way. In transactions of this 
kind the presumption is in favour of a mort¬ 
gage being intended rather than a sale and 
we agree with the conclusion of the Subordi¬ 
nate Judge on this point. 

Before dealing with the other contentions 
raised in the appeal, it is necessary to refer 
to what happened after the death of the 
mortgagor and before the date of the convey¬ 
ance of 1891, Exhibit in, under which the 
defendants claim. As already mentioned, 
the mortgagee under Exhibits A and B made 
further advances to the widows of the mort¬ 
gagor, and when in 1886 the senior widow 
sued him to redeem the properties alleging 
that she had tendered the amount due before 
the time limited for payment in Exhibit B, 
he pleaded that no such tender had been 
made and that in consideration of further 
advances the widows had released their right 

of redemption under Exhibit B. The junior 

widow in her written statement supported that 
contention. Issues were framed on those 
contentions and subsequently an additional 
issue was framed as to whether Exhibits A 
and B consituted a mortgage. This was 
tried as a preliminary issue and the Subordi¬ 
nate Judge found that it was not a mortgage. 
Before the other issues were tried the case 
wa.s settled and the senior Avidow executed 
a deed of release, Exhibit If, dated 27th 
February 1887, surrendering all her rights of 
redemption in the suit lands in consideration 
of a further payment of Rs. 1,100, the junior 
widoAv having already disclaimed all claim to 
redeem in her Avritten statement. On this 
a petition Avas put in, recording the settlement 
and the suit Avas ordered to be struck ofp 
the file on the 3rd March 1887. It has not 
been seriously contended before us that these 
proceedings could operate as res judicata 
against the reversioner, but the defendants 
rely on them in support of their contention 
that the suit is barred or at least premature. 
As regards the latter contention, assuming 
the transaction to have been originally one of 
mortgage, the effect of those proceedings Avas 
that the mortgagee acquired the equity of 
redemption from the widows of the mortgagor, 
ftp alienation binding on them and on theip - 


life-estates though not necessarily binding 
on the next reversioner. 

The junior Avidow is still alive and the 
plaintiff’s claim as reversioner is based on 

two relinquishment-deeds. Exhibits C and D, 

executed by her. 

In this state of things, the defendants con¬ 
tend that the effect of the proceedings in the 
suit above mentioned Avas to vest the equity 
of redemption of the mortgaged properties 
m the mortgagee at any rate for the life¬ 
time of the Avidows or the survivor of them. 
This contention is raised in paragraph 6 of 
the defendants’ Avritten statement and is 
covered by the issues, but is not dealt with by 
the Subordinate Judge, AAdiether from over¬ 
sight or because it AA'^as not strongly pressed 
before him. It appears to afford a conclusive 
ansAver to the present suit, as it seems clear 
that a^ AvidoAv cannot, by relinquishing her 
Avidow’s estate to the reversioner, affect the 
validity of alienations made by her before such 
relinquishment which, though not binding 
on the reversioner, Avere binding on her for 
life. The result is that, during the life-time 
of the surviving widoAv, the equity of redemp¬ 
tion remains vested in the defendants as 
assignees of the mortgagee and that the 
present suit is premature. 

In the viev/ Ave take of the case, it is 
unnecessary and undesirable to express a 
final opinion as to the question of limitation 
which Avas elaborately argued before us. 
l^Ir. K, Srinivasa Aiyangar has contended 
that this AA^as not a case of a transfer from a 
mortgagee Avithin Article 134 of the Limi¬ 
tation Act at all, because admittedly at 
the date of the transfer the transferor, in 
addition to his mortgage interest, had acquired 
something more, viz.^ the equity of redemption 
in the suit properties at any rate during the 
life-time of the Avidows of the mortgagor, 
so as to disentitle the mortgagor to sue for 
possession, and he has cited Munna Lai v. 
Munnu Lai (23) in support of this proposition! 
He has also contended that the Article appli¬ 
cable is not Article 134 but Article 141 
and seeing that on the facts found the trans¬ 
feror of the defendants acquired the equity 
of redemption in the suit properties from the 
Avidows of the mortgagor, there Avould seem 
to be strong grounds for holding that Arti¬ 
cle 141 IS applicable to this as to other 
alienations by the widow qf the last malq 
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owner. Had the widow.s purported to .sell 
the suit properties outright to the defendants 
transferor, this would undoubtedly have been 
the Article applicable, and it is difficult to see 
why it sliould he inapplicable because they have 
transferred .something less, the equity of 

redemption. Jjastly, he argued that, assuming 
Article 134 to apply, the recitals in Ex¬ 
hibit III show that the transferee under tliat 
document did not take with that belief in the 
transferor's ab.solute title to transfer, which 
a long catena of decisions beginning with 
Badhannth Boss v. Oi'shonw .V (^4) lias held 
to be necessary to render the Article appli¬ 
cable. In our opinion, these decisions cannot 
now be questioned and we are, therefore, unable 
to follow the ruling of Mookerjee, J., in Jiam 
Kanai Ghosh v. linju Sri Sri Jhri Nnnnjan 
Singh Deo Bahadur {22) which appears to bo at 
variance with them. Turning now to Exhibit 
III, it contains a curious recital of the trans¬ 
feree’s belief in the transferor's absolute title 
to convey, which rather .sugge.sts an acquain¬ 
tance with the decisions already referred 
to. The recitals and the documents handed 
over as title-deeds both show that the trans¬ 
feror did not rely for his absolute title solely 
on Exhibit A, but also on the release and 
di.sclaimer he had obtained from the widows. 
In these circumstances it seems open to 
question whether he really believed in his 
absolute title to transfer. 

As regards the other contentions raised 
by the appellants, it is sufficient to say that 
■we are not satisfied that Exhibit C did not 
relinquish to the plaintiff the surviving 
widow’s interest in the suit properties, as 
that is bad as a relinquishment because 
made in favour of the next reversioner for 
the time being and his son, the present 
plaintiff. Nor are we satisfied that the 
trustees under the Will of the last male 
owner, Exhibit K, took any interest in the 
suit properties which made it incumbent on 
the plaintiff to join them. So far as the 
present case is concerned, it is sufficient to 
say that the plaintiff has not shown that he 
is entitled to redeem during tlio life-time of 
the surviving widow of the last owner. 

The appeal must be allowed and tlie decree 
of the lower Court reversed with costs 
throughout. 

Appeal alloivcd. 


ALLAHABAD HIGH COURT. 

Piavv Council Appeal Application No. 16 

OF 1914. 

October 24, 1914. 

Presenf: —Sir Henry Richards, Kt,, Chief 
Justice, and Sir P. C. Banerji, Kt,, Judge. 
KULSUM-UN-NISA BIBI— Applicant 

versus 

Chaube BASDEO and others—Opposite 

Parvy. 

Civil Procedure Code {Acl I of 1908), s. 110— 
Privy Council Appcuil from decision of High Court m 
second np}H’aly appficntion for - Decision directly 
iniolcimj clnitn to property of value of Rs. 10,000. 

A suit reliiting to 2 hiijhas 12 hiswns of land vainod 
at only lls. 1,000 came up in second appeal to the 
High Court and was dispo.sed of. The history 
land in ilisjnite was the same as that of another 300 
bitfhas of land in the same niahal: 

that the mere fact that the history of the 
property in disjiute was the same as that of the athw 
hind in the am/ifi/valued at mui*e than Us. 10,000 
dill not involve a claim in (piestion within the 
nu'uning of section 110, so as give the applicant a 
right of a])peal to His Majesty in Council. 

Application for Privy Council Appeal in 
Second Appeal No. 1450 of 1913. 

Nawal) Abdul Mojid^ for the Applicant. 

Mr. r. L. Banerji, for the Opposite Party. 

ORDER.—Tlii.s is an application 

for leave to appeal to His Majesty in 

Council. The suit only related to 2 
bighas 12 biswns of laud and was 

valued at only Rs. 1,000. This Court in 
second appeal reversed the decree of the 
lower Appellate Court and restored the 
decree of tlio Court of first instance. The 
case prima facie, does not fulfil the 

conditions of section 110 of the Code of 
Civil Procedure, It is, however, contended 
on behalf of tlie applicant that the decree 
of this Court directly involves a claim or 
question to or respecting property of the 
value of Bs. 10,000. The history of the 
land in dispute, no doubt, is the same as 
tliat of anotlier 300 bighas or three dants 
in the same mahal. The question in the 
suit was the status of the mortgagors of 
the plaintiff, if they were merely tenants, 
they would have had no right to mort¬ 
gage their lioldings and they could not 
have been prevented from suri'endering 
their tenancies to the zemindars. It is 
contended tliat the owners or occupiers of 
the remainder of the other land may now 
set up tliat they aiN? not tenants, as the 
result of the decision of this Court 
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the present suit, and that, therefore, some 
question relating to the rest of the land 
which exceeds in value Bs. 10,000, is 
■involved in the decree of this Court. 

We cannot agree with this contention. The 
ca.se of Sri Kislian Lai v. Kashmiro (1) 
has been cited. There the question in 
suit related to the validity of an arbitration 
award. The High Court, reversing the 
decision of the Court below, had held that 
the aumrd was not binding on Mmammat 
Kashmiro. The judgment proceeds: “if 
the decree of this Court becomes final, 
the question of tl.e validity of the award 
will also bec^ome final as regards property 
other than the property in dispute in the 
present suit. It is, therefore, clear that 
the decree of this Court does involve a 
question relating to property of the value 
exceeding Es. 10,000.” It is clear the case 
was decided on its own facts. The mere 
fact that the history of the property is 
the same does not involve a claim or 

question within the meaning of section 110 

as to give the applicant a right of appeal 
to His Majesty in respect of the two 
odd. It is not alleged that the 
plaintiffs in the present suit are interested 
in any portion of the property save the 

^ bigha^ and 12 biswas which were the 
subject-matter of the suit. 

We accordingly reject the application 
With costs. 

ni 91 n . ^PP^i<^ation rejected 

(D 21 Ind. Cas. 617; 3o A. 445; 11 A. L, J. 654. 


MADRAS HIGH COURT. 
bBOOND Civil Appeal No. 1554 op 1912. 

August 18, 1914. 

rresent:~M.r. Justice Sadasiva Aiyar and 

n r,T.. Tyabj i. 

WOPALA MOOPPANAR and others- 

Pl AINTIPPS —Appe LLANTS 

t'ej'sus 

Bharmaharta SUBRAMANIA 

IYER AND OTHERS—DEPENDANTS_ 

, Respondents. 

Hindu law-Temple, right of tuorship in~Placc of 
norship~SndT& right of, to enUr~~Burden of proof. 

'^■—Temples are intended for the 
worship of people belonging to all the four castes pro¬ 


fessing the Hindu religion without exception It lies 

or one \\ ho has a liigher caste status than Sudra from 

resTabhfh into tlie next hall 

to establish by proof of a recognised nsao-e of that 

particular temple that tlio individuals beTongino- to 
that ^o»iui»niity or class are not entitled to o-o 
beyond the Divajasfhamha, 

Per Tyahji, ./.—Whether a particular class of 
people arc entitled to enter into a temple or not 
depends upon tlie terms of tiio dedication. In the 

?Hox?f ‘f'>.^‘-deed dedication is a 

eflex of the general rehgioii.s notions prevailino- 

amoiigst members of tlie community for whoso 
beneht the temple is dedicated. 

Dora/. 3111.236: 

12 0. W. N. 946; 4 M. L. T. 101 (P. C )• 8 C L T 

230; 10 Bom L. R, 781, I 

14 Tr-S- v. Val-jiraji, 

14 irav. L. R. o6, followed. ’ 

Second appeal against the decree of the 

Dnstrict Court of Tir.-ievelly, in Appeal Suit 

P'’®^erred .against that of the 
Additional District Munsif of Tinnevelly, in 
Original Suit No. 116 of 1909. 

PACTS.—The suit was by the plaintiff.s, 
members of the Elaivaniyar community, 
or establishing their right to go so far as 
the babhapathy Sannadhi and a.s far as 
the front of the Palliarai in the Amman 
Sannadhi in the Sri Ramalingaswami 
Temple at Panakudi in the Tinnevelly 
District for purposes of worship, and for 
a permanent injunction restraining the 
defendants, who belonged to the communi¬ 
ties of Brahmins, Vellalars and Mudaliars, 
from interfering with the exercise of such 
wght by the plaintiffs and their castemen. 
i he defendants contended that the plaintiffs 
and their castemen were not entitled to 
the rights claimed as they belonged to a 
very inferior caste and the usage of the 
temple had been to exclude them therefrom. 
Both the lower Courts dismissed the suit 
the low'er Appellate Court holding that 
the burden of proving the existence of 
the right in question lay upon the plaintiffs 
and that the evidence adduced by them did 
not establish the right set up by them, 1 he 

plaintiffs, thereupon, appealed to the Hie-h 
Court. ® 

Mr T. E. Eamachandra Iyer, for the 
Appellants :-The lower Appellate Court 

erred in law m throwing the burden 
of proof on the plaintiffs. They, at any 
rate, cannot be lower in status than a 
Sudra and pnma facie will be entitled to 
the right claimed. The defendants ought 
to establish by affirmative evidence that the 
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plaintiffs were not entitled to the right of 
access claimed by tliem and in tlie absence of 
such evidence the plaintiffs were entitled 
to a decree. SanliaraUnrjn A'adati v. Jlnjes- 
wara Dora'- (1) and Venkatarhellapati v. Sub^ 
harayadu (2). 

Mr, T. Eangarhariar, for the Respond¬ 
ents :_The usage of the temple had always 

been to exclude the plaintiffs’ caste and such 
usage ought to be respected, even though 
unreasonable. SankaraUnga Nadan v. Eajes- 
wara Dorai (l). 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiffs are the 
appellants in this second appeal. They brought 
the suit out of which this second appeal has 
arisen as representaitives of the Elaivaniyar 
community in the village of Panakudi. The 
defendants represent the Brahmins, Muda- 
liars and Pillais in that village. The 
-plaintiffs pray for the following main 
reliefs;— 

“(a) A declaration as against the defendants 
and their communities, Brahmins, Vellalas 
and Mudaliars, of the right of the plaintiffs 
and of their castemen residing at Panakudi 
to go so far as the Sabhapathy Sannadhi aiid 
as far as the front of the Palliarai in the 
Amman Sannadhi in the said Panakudi Sri 
Ramalingaswami Temple and worship the 
Swamis and Amman and to receive Prasa- 
tham etc., after performing Abi.shekam, 
Archanai, Neivediam, etc., during the Manda- 
gapati occasions and on ordinary occasions;” 
and 

*'\h) a permanent injunction restraining 
the defendants and tlieir community from 
causing any obstruction to the plaintiffs and 
their castemen in their performing the above 
acts, claiming the said right by virtue of 
such declaration.” 

The principal compartments of an ordinary 
Siva temple are, (l)the Garbhagraham where 
the principal fixed imago is established and 
which is the holie.st part of the temple; (2) 
the next outer hall called the Ardhamanta- 
pam (Half Hall) and (3) a further outer 
hall which is called the j\Iahamantapam 
or Big Hall. As the principal image usually 
faces east, tliese three rooms or halls lie 

(1) 31 M. 23G; 12 C. W. N. 940 (P. C.); 4 M. h T 
101 ; 8 C. L. J. 230; 10 Dorn. L. K. 781. 

(2) 13 M, 293. 


usually east of one another. In the Siva 
temples the big outer Nanthi, the flag-staff , 
and the Balipitam lie still further to the east. 
The two outer Mantapams (the Ardhamanta- 
pam and the Mahamantapam) are, under a 
more elaborate classification, sub-divided into 
fractional portions. The Arthamantapam is 
divided into (a) Antharala, (?>) Mukha 
Mantapa, (c) Dwara Mantapa, (d) Snapana 
!Mantapa and (e) Virisha Mantapa. The 
Mahamantapa is sub-divided into (a) Bahir 
Mantapam and (6) Nritha ^fantapam. In 
the smaller temples (like the one in dispute) 
tlie only practicable distinction is between 
the Garbhagraham and the portion east of 
its gate up to tlie flag-staff, so far as access 
of caste Hindus is concerned. The technical 
names **Ardhamantapa”, Mahamantapa , etc., 
do not at all appear in the evidence in the 
suit and though slight mention appears of a 
Thorana light and Thoranakkal, the learned 
District Judge is unable to come to any 
definite conclusion as to Avhat is meant 
by these words. It appears from the evi¬ 
dence of the defence 9th witness that all 
those who can enter the temple * (that is 
west of the flag-staff) “can go as far as the 
Sabhapathi Sannadhi”, that is, up to the gate 
of the Garbhagraham and that no .sub-divisiott 
is made of the space into Ardhamantapa, 
^[ahamantapa, Ni'ithamantapa, etc., as regards 
the rights of access. The plaintiffs* prayers 
are substantially for a declaration that they 
are entitled to stand for purpo.ses of worship 
in what 1 shall call the outer Mantapam 
(that is, the hall between the flag-staff and 
the Garblmgralmm) and for an injunction 
against their being ejected therefrom. It is 
the case of both parties that so far as the 
Garbliagraham is concerned, it is only the 
Brahmins »7ei brlong to the /ciupfe-prie^^ S6ct 
tliat could stand inside it for the purpose of 
worship. Oivlinary Brahmins, Pillais ftnd 
iMudaliars are entitled to worship from the 
outer ^lantapam. 

'Pile plaintiffs allege in their plaint that they 
belong to a caste wliich according to imme¬ 
morial custom and according to Hindu 
Slmstras" (see tth paragraph of the plaint) 
W(M'(‘ entithul worship standing in the outer 
-Mantapam and that in November 1907 
some Pilh\is and ^ludaliars began to obstruct 
the members of the plaintiffs community 
from standing In that Mantapam on the 
ground that the plaintiffs’ community 
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Lave no right to go westward of the 
Dwajasthambain or the flag-staff. 

The lower Appellate Court’s conclusion 
might be shortly stated thus using 
mostly its own language:—‘ The plaintiffs 
have adduced a considerable body of 
evidence proving that their caste people 
are entitled to go beyond the flag-staff 
and into the Ardhamantapam” in the 
famous temples of Thiruchendur, Sankara- 
nainarkoil, Kourtallam and Srivaikuntam 
and also in Tenkasi, Melaivasal, Tin- 
nevelly, Velliyoor, Kadayam and Tharuvai. 
“Some of the witnesses on plaintiffs’ side 
are of particularly good credit and the 
majority are of good position and means 
of knowledge”. Plaintiffs’ 8th and 11th 
witnesses are the trustees of the Thiruchendur 
Temple, the 8th is a respectable Vellala, 
member of the District and Taluq, Boards 
and the 11th is also a Taluq Board 
Member. The plaintiffs’ 9th witness is 
the Village Munsif of Sankaranainarkoil 
and Bhattar of the temple there and he 
pays a heriz of Rs. 750. The plaintiffs’ 
15th witness is the manager of the 
Tinnevelly Temple. The plaintiffs’ ^l^th 
witness is a Brahmin Bank Agent. The 
majority of the plaintiffs’ witnesses are 
of good position and knowledge. It is not 
likely that they would derogate from the 
dignity of the places which they hold 
sacred by admitting the right of entry 
of persons whose presence would otherwise 
constitute a pollution unless that right 
really existed.” “The oral evidence on 
the plaintiffs’ side is superior to that on 
the defendants’ side. It certainly proves 
that in a number of temples of repute 
their caste is not excluded from the 
inner precincts of the temple. Hence 
there is nothing preposterous in the plaintiffs’ 
claim. As their claim is shown to be 
conceded in a number of temples, some of 
them situated in the most important Districts, 
and as there is no corresponding evidence on 
the defendants’ side that it is refused in the 
temples of equal importance, there is 
gome reason for viewing the plaintiffs’ 
claim favourably in the present case.” 

(2) But though some presumption is 
raised from this strong evidence on the 
plaintiffs’ side, “it is not enough to transfer 
the burden of proof” from the shoulders 
of plaintiffs, that is the burdep of proving 


that their castemen have got a right to 
go beyond the flag-staff in this particular 
temple. The evidence on the plaintiffs’ 
side as to this particular temple is ‘ not 
so strong as to base an affirmative 
conclusion on it in plaintiffs’ favour even 
when it is assisted by such slight probabilities 
as may arise from the evidence regarding 
other temples.” 

“(3) It is unnecessary to consider the 
defendants’ evidence in detail because the 
plaintiffs’ evidence is insufficient to transfer 
the burden of proof.” It is immaterial 
that the defendants’ witnesses who speak 
regarding the plaint temple are not entitled 
to mucli credit. 

It is clear to me on a careful perusal 
of the District Judge’s judgment that 
in his opinion, apart from the question of 
the burden of proof being on the defendants 
or if the burden of proof was sufficiently 
shifted on to the defendants to prove 
the exchmon of the plaintiffs from the 
outer Mantapam, his conclusion would 
have been that the evidence on the 
defendants’ side was wholly insufficient to 
establish such an exclusion. In short, 
the learned District Judge’s judgment is 
entirely based upon the view that a 
Hindu belonging to a particular caste 
who wishes to go into the portions of the 
temple between the flag-staff and the 
Garbhagraham, should establish by positive 
evidence that there is a custom in that 
temple which does not exclude him from 
any of those places. 

It seems to me, with due respect, that 
this will in many cases be tantamount to 
throwing an impossible burden upon a 
caste Hindu who wishes to worship in a 
temple. There are so many castes^ and 
sub-castes in India and the word caste’ 
is. so very loosely used, the w^ord not 
being confined to designate the four principal 
castes only. The Mudaliars, Pillais, Kara- 
katars, etc., though they are all supposed 
to belong to the Sudra caste, are usually 
considered and spoken of as separate 
‘castes’. So also, among the Brahmins 
themselves, there are hunderds of sub¬ 
divisions throughout India. That a Hindu 
pilgrim belonging to one of the four 
Hindu main castes should be liable to 
be excluded, at the will of a trustee or 

evep worshippers thpn presept @.t the 
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temple, from going beyond the flag-staff 
(up to whicli even persons belonging to 
other religions are allowed to go) and 
tliat lie should be obliged to prove by 
po.sitive evidence that there is no urgufire 
custom to exclude his caste people, seems 
to me to throw a distinctly unreasonable 
burden upon the Hindu pilgrim or 
worshipper. 

The origin of image worship in temples 
is stated in authoritative Puranas to have 
been in the Threthayugam and subsequent 
ages. In the first or Ki'ithayugam, Hod 
was worshipped by mankind (which consisted 
of only one caste) as immanent in the 
heart of everything and worship consisted 
solely in service to one’s fellow-creatures. 
As the spirit of universal brotheriiood 
decayed in the second age and notions 
of inferiority and superiority among men 
were indulged in, the inferior man was 
asked to worship God’s higher manifestations 
in the superior man. Then disputes 
naturally arose about relative superiority 
and inferiority and the sage.s considered 
it expedient to introduce image worship 
in order to prevent quarrels about superi¬ 
orities and in order tliat all men (who 
had now become divided into four distinct 
castes) without unseemly squabbles about 
their relative excellencies might worship 
God in a common image (see the 40th 
Sloka in the 7th Skandha, 14th Chapter 
of Sreemath Bhagavatham). Though image’ 
worship was thus recomended and laid 
open to all castes, it was clearly recognised 
as not the highest form of worship (see 
succeeding Slokas). The appropriate mode 
of worship for the Brahmins was iield 
to be through the media of the 

fire and the sun and the highest 
form of worship for all castes was always 
recognised as that which prevailed in the 
first age. It is clear from the above that 
temples were intended for the worship of 
people belonging to all the four castes without 
exception. Even outca.^tes were not 

wholly left out of the benefits of temple 
worship, their mode of worship being 

however, made subject to severe restrictions 
as they could not pass beyond the Dwaias'- 
thambam (and sometimes not beyond the 
temple outer gate) and they could not Imve 
a siglit of the images other tiian the 
procession images brought out at tlie times 


of festivals. The Agamas and the Thantbaras 
which regulated the worship in the temples 
laid down rules as regards what caused 
pollution to a temple and as regards the 
ceremonies for removing pollution when 
caused. There are, it is well-known, Than- 
tiiries in Malabar wdio are specialists in 
tliese matters of pollution. As the temple 

prie.sts have got the .special Saivite initiation 

or Dheeksha which entitles them to touch 
the innermost image and as the touch of the 
persons who have got no such initiation, 
even though they be Brahmins, was supposed 
to pollute the image, even Brahmins other 
tiian the temple-priest Brahmins were in 
many temples not allowed to go into the 

Garbhagraham. In one of the Agamas it is 
said (as freely translated) thus ;—“Saivite 
Brahmin prie.sts are entitled to worship in 
the Anthrala portion. Brahmins learned in 
tlie ^ edas are entitled to wmrship in the 
Arthamantapa, other Bralimins in the front 
ilantapa, Kings and Vaisyas in the Dwara- 

mantapa, initiated Sudras in the Bahir 
Mantapa” and so on. 

There is no ^lantapam or hall for worship 
east of Dwajasthambam and it is plain from 
the Thanthras and Agamas that the Sud¬ 
ras and all castes above Sudras (including 
tlie Anuloma, mixed progeny of the four 
castes) are entitled to stand and worship at 
appropriate spots west of tlie Dwajasthambam. 

I am, therefore, rea.sonably clear that it lies 
upon a person who wishes to restrict a 
Sudra or one wlio 1ms a higher caste status 
Gian a Sndra from proceeding beyond the 
Dwajasthambam into the next hall, to estab¬ 
lish by proof of a recognised usage of that 
particular temple that the individuals belong- 
ing to that community or class ni'e not 
en 1 ec to go heyond the Dwajastlmmba. 

> ppii injr for my.srlf if I were not bonnjl 
bv audior.ty 1 ..l,oul,l like to hold that a 
Pu.stom winch prolnhits one who belongs to 
a connnnnity which i., „ot lower than a 
>Sii(lra ca.sto from poinp beyond the Dwajas- 
timmham >,s unrea.sonable custom and 
oiiR-lit not to he recognised. Bnt b.s even 
Mich unreasonable customs, provided they 
arc not gm.ssly immoral, have been held to 
o\crrulc the hnv nnd Shastras if fully 

cshihh.shca hy evidence, I think I am 

b(nind lo fi)ll,tw sucli rulings. 

As wns Niii.l in (he judgment of the Court 
^ list instance in the Kamudi case. 
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Sankaralinga Nadan v. Rajesioara Dorai (1), 
a Court of law cannot reject a custom 
because it is not in accordance with the 
principles of equity or individual notions 
of right and wrong. Courts of law have 
recognised and enforced customs of this 
character although they may be repugnant 
to generally received notions of what is just 
and proper. It is not for this Court to 
examine whether the doctrines or usages 
obtaining in a particular temple are defen¬ 
sible from a logical or equitable standpoint 
in the light of modern enlightenment and 
civilization, but to ascertain correctly, so 
far as the materials placed at its disposal 
permit, what the cu.stom and usage is as 
observed and practised by the community 
for whose use and benefit the temple which 
is the subject of the litigation is dedicated, 
and to be guided by them. There are 
certain castes whose touch causes pollution 
not only to Brahmins but also to Sudras. 
They are usually spoken of as Heenajathiyars. 
Of course, even among Sudras those who 
consider themselves more respectable will 
try to avoid the touch of the less respectable 
classes, though there is no ceremonial pollution 
caused by such touch. For instance D, W. 
Ko. 1 says in this case I am a Sudra caste 
Vellala, I do not touch the lower class of 
Vellalas.” This is not because their touch 
passes in a religious pollution to the higher 
class, but simply out of the exaggeration 
and aberration of caste sentiments, the ex¬ 
aggeration being due to class sentiment 
having (come in recent times tc reinforce 
caste sentiment. So D. W. No. 1 says: 1 
will not touch a Maravar or Edayan,” 
though he admits that Marvars, Edayans, 
Asaries, and Kammalas, Pillais, Mudaliars 
and Pillais of inferior castes all stand in 
the next compartment to the Brahmins’ 
compartment mixed up together. See page 
21, lines 20 and 21 of the printed book. 
D. W. No. 14 adds: Koravars, Reddies and 
Nayakas are entitled to enter the temple,” 
which means entering the outer hall. The 
plaintiffs’ community, though of the Sudra 
caste, was a rather poor and uninfluential 
community till a few years ago while 
the Pillais and Mudaliars have been in¬ 
fluential classes all along. 

Now, coming to the caste status of 
the plaintiffs who are Elaivaniyars, it is 
first to be remarked that the Tamil word 


‘Vaniyan’ is derived from the Sanskrit 
Vanija”. Vanija (Baniya in the northern 
Vernacular) merely means a Vysiya who 
has trade as his occupation. The term 
Vaniya’ in Tamil when used by itself has 
come to mean a trader in oils. A trader 
in oil, especially when he crushes seeds 
to obtain the oil is considered to follow 
a sinful occupation. Vaniyans who press 
oil are also called Sekkans, Sekku” being 
the oil-pressing machine. In the 
Census Report, 1901, Mr. Francis, I. C. S. 
says at page 182 that “for some 
obscure reason. Mannu classed oil pressing 
as a base occupation.” The reason is, 
however, clear enough. In Chapter 4, 
Slolca 85, Manu .says that an oil press 
(which de.stroys the lives of innumerable 
vegetable seeds) is not better than a 
slaughter-house and that is the reason why 
the caste of the Sekkan or Thila-Vaniyan 
(shortly called Vaniyan) is considered an 
impure caste. But the plaintiffs in this 
case are Elaivaniyans, that is tliose who 
trade in leaves, especially betel leaves, and 
one ought not to be misled by the use of 
the word Vaniyan’ as part of the other 
caste-designation. 

In Thur.ston’s Castes and Tribes, Vol. 
VI, page 360, Elaivaniyars are described 
under the more high-sounding title of 
Senaikudayan. They are also called Kodikkal 
Pillaimars or Pillaimars who cultivate the 
betel-vine. In the Madras Census Report 
of 1901 at page 177 it is remarked: “in 
1891 following the Tanjore District Manual 
they were wrongly classed with Vaniyars 
oil-mongers, but they are superior to these in 
social position and are even said to rank 
above Nattukottaichetties.” This latter 
observation may not be accurate, but there 
can be no doubt that Elaivaniyars have no 
connection whatever with the oil mongers or 
Vaniyars. Traders must, according to the 
true spirit of the Hindu Shastras, be classed 
as Vysias. Owing, however, to the repression 
of Kshatriyas and Vysiyas by the Brahmins 
in the mediaeval ages, most of the Kshatriyas 
and Vysiyas have descended to the position 
of Sudras. But there can be no doubt that 
Elaivaniyars are at least Sudras and do not 
belong to the communities w'hich are lower 
than Sudras who are called Heenajathiyars 
(like Pallars, Chucklers and Paraiahs). 

The castes below the Sudra are most of the 
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Pratliilomas and those -svho are classed as 
Anthiyajns and outcastes nr Putithas. The 
prima facie riglit of the Brahmin to enter the 
temple was negatived in tlie case in 
Venkatacliellapati v. Snhbamyadu (2), be¬ 
cause tlie plaintiff tliere, it was proved by 
the defence evidence, had, in the eyes 
of the community frequenting the temples, 
become pnfifha and outcaste by marry¬ 
ing a widow. Though there are 28 
Sivagamas, the Kamikagama is the Agama 
most quoted in these matters and the 
substance of the other Agamas has been 
digested in IS Pathafliies^ of which Sakala- 
gamasara, Varunapatliathi and Nirvachara- 
pathathi are those most frequently referred 
to. In the Nirvacharapatliathi it is said 
that Sivathwijas should worship in the 
Garbhagraham, Brahmins from the ante¬ 
chamber of Sabha Mantapani, Kshtriyas, 
Vysiyas and Sudras from the ^lahamantapam, 
the dancer and musician from the Nritha Man- 
tapam east of the Maharaantapam, and that 
castes yet lower iti scale should content them¬ 
selves with the sight of the Gopuram. Taking 
it then as indisputable tliat tlie plaintiffs 
belong to the Sudra caste, they are prima facie 
entitled to worship from tlie .Maliamantapam, 
one of the halls west of the Bull near 
Dwajasthambam and east of the (Jarbha- 
graham. 

In VenkatachaUnpnfi v. Subhraijatln (2) 
the learned Judges quote witliout dissent the 
following ob.servations of the Court of first 
instance in that case: ‘Tlie temple is, of 
course, intended for all castes, but there are 
restrictions of entry. Pariahs cannot go into 
the court of the temple even. Sudras and 
Baniyas can go into the hall of the temple. 
Brahmins can go into the holy of the holies.” 
The learned District Judge in tlie present 
case admits that in Venkafachellapati y. 
Suhbarayadu (2) the burden of proof that a 
Brahmin was excluded from woi'shipping in 
the inner precincts of the temple, was imposed 
on the defendants who were for exclusion, 
because the plaintiff who was a Brahmin 
would ordinarily be entitled to access into the 
inner precincts of the temple. On the same 
reasoning if a Sudra would ordinarily be 
entitled to access into the hall beyond the 

Dwajasthamba, it is fortho.se who wish to 

exclude a particular community, which isnot 
below the Sudra community, from such 
^cces 3 to est&bli 3 b the custoiji to exclude 


that particular community though they 
form a sub-division of the Sudras. In the 
well-known Karaudi case, Sankaraltnga 
Nadnn v. Pajeswnra Dorai (l), the Shanars 
were excluded from access into the temple 
because overwhelming evidence, proving 
that they belong to a caste whose touch 
Avas pollution (to Sudras), Avhose occupa¬ 
tion of toddj'-drawing Avas of a sinful 
kind and Avho Avere, therefore, lower than 
Sudras in status, Avas adduced by those 
Avho Avanted to exclude them and who unhesitat¬ 
ingly took upon fhemsidres the burden of proving 
such right of exclusion. No doubt the 
person Avho wished to exclude Avas the 
plaintiff in that case, Avhile here the 
plaintiffs sue for a declaration that they 
are entitled to be included ; but I think 
that it AA'onld be a Avholly unsatisfactory 
state of things that the status and rights 
of a community to take part in public 
temple Avorship should depend on whether a 
memberof that community appears as a plaint¬ 
iff or as a defendant. The contention of the 
defendants in this case is based, not on the 
allegation that the plaintiffs belong to a caste 
Avliich is beloAv the Sudra caste or Avbose 
occupation is of a sinful character, but 
<ndy on the ground tliat Avhatever may be 
the practice in otlier temples, in this 
particular temple the usage is to exclude 


the plaintiff’s from the temple proper. Such 
a plea not being proved niul tlio plaintiffs as 
Sudras l>eing prima facie entitled to AVorship 
from tlie Mahamantapam, their suit ought 
to have been dem’oed. 


In 1 enkafachellapati Suhbarayadu (2) 
Mr. Justice l^IuttusaAvmi Iyer says that 
the right claimed hy the plaintiff to enter 
into certain portions of the temple was 
a right Avliich he Avas at liberty to assert 
as a citizen and a Urahmi}d\ This shoAVS 
that eacli of tlie principal castes can rely 
upon its prima facie right to enter a 


emple. In the famous Ambalapuzha temple 
ase, Dcicaii Prarancore v. Yakjiraji (3), 
lie late Mr. N. K. Bamac'handra Rao of 
lie 'I’ravancore High Court (then the 
listrict Judge of Alleppy), a very orthodox 
nil h'ariieil Brahmin Judge, decided that 
Bhattia merchant was entitled to Avorship 
iMin the hail of that famous temple 
tliougli ho was a foreigner to Malabar) 


(3) d Travancei'o huAv Reports 6Q» 
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because he belonged to one of the higher 
castes. I am clearly of opinion that it is un¬ 
reasonable to call upon a person belonging to 
any of the thousands of sub-castes existing in 
India to prove affirmatively that his sub¬ 
caste has by prescription acquired a right 
to get into a particular temple among the 
tens of thousands of Hindu temples 
dotted over India and if he could not do so, 
to shut him out of worship in that temple 

It seems to me that provided he proves 
that he has the status of one of the main 
castes (or it may be, an intermediate 
Anuloma status between two of the main 
castes), it would be for those who wish to 
exclude him from the usual position in the 
temple assigned to a man of his caste status 
by the Agamas to prove that, by the special 
custom of that temple, even a person of that 
caste status is excluded. 

Reversing, therefore, the judgments of 
the lower Courts I would give a judgment 
in favour of the plaintiffs, granting the 
reliefs claimed in prayers (a) and (6) of 
the plaint subject to a declaration that 
Brahmins, Pillais and Mudaliars are entitled 
to take precedence over the plaintiffs by 
standing in front of persons belonging to 
the plaintiffs’ caste in the covered portions 
of the temple between the Dwajasthambam 
and Gharbhagraham where it is intended 
that worshipper shall stand and that 
the defendants Nos. I, 2 and 4 to 9 
(the defendants Nos. 1 and 2 in their indivi¬ 
dual capacity and not as trustees) shall be 
personally liable for the plaintiffs’ costs 
throughout and the defendants shall bear 
their own costs. 

Reliefs now granted to the plaintiffs 
shall not operate so as to derogate from the 
exercise by Brahmins, Pillais and Mudaliars 
of the right of precedence. 

Tyabji, J.- —The [question involved in 
this appeal would primarily be dependent 
upon the terms of the original dedication 
of the temple. As there is no written 
trust-deed or its equivalent, the Court 
is left to deduce from the materials before 
it what the terms of the dedication must 
liave been. 

Under these circumstances it seems to me 
that the proper course is to presume that 
the dedication was a reflex of the general 


religious notions prevailing amongst mem¬ 
bers of the community for whose benetit 
the temple was dedicated. It is reasonable 
to assume that the dedication would follow 
the current of the prevailing religious views : 
if something at variance with the general 
notions was intended, those different inten¬ 
tions would in the ordinary course be clearly 
expressed. 

The religious books cited by my learned 
brother are entirely in favour of the plain¬ 
tiffs. This part of my learned brother’s 
judgment I desire respectfully to adopt and 
follow. The learned District Judge should, 
therefore, have addressed himself to the 
question whether the defendants had proved 
that they had, by the original dedication 
or by what took the place of dedication, 
been given a right to exclude the plaintiff's 
from the portions of the temple which the 
plaintiffs claim to enter. The coui’se he 
actually adopted was to start on the basis 
that the burden of proving that the plaintiff’s 
had a right to enter the temple -was initially 
on the plaintiffs. This may be conceded as 
part of the general rule that the plaintiffs 
must prove their case, but the failure to 
notice the considerations mentioned by my 
learned brother is very material. There was 
considerable evidence on the plaintiffs’ part 
to prove the existence of what is referred 
to by the District Judge as a ‘general rule 
permitting the access of their caste to 
temples.’ Evidence to this effect w'as given 
with reference to the Thiruchendur, Tin 
nevelly and seven or eight other temples. 
It is carefully, I may say elaborately, con¬ 
sidered by the District Judge. His con¬ 
clusion is that the plaintiffs’ evidence is 
“superior” to that of defendants on this 
question. Then the District Judge deals 
with what he considers to be the second 
part of the plaintiffs’ case. He says: “Plain¬ 
tiffs’ direct evidence as to their right to 
enter the temple is given by 13 persons 
besides the first plaintiff; nine belonging to 
Panakudi and the others more or less con¬ 
nected with the village.” His view of the 
plaintiffs’ evidence on this part of their 
ca.se is not legally in their favour. In his 
opinion it is “insufficient to transfer the 
burden of proof.” He considers it, therefore, 
unnecessary to deal with the evidence of the 
defendants in detail. He does say, howeverj 
that theidefendants’ witnesses who speak 
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regfartlin.^ tho pliiint templG <ire of luncli 
tlie same quality as regards credit and 
independence;” and ho refers to the admis¬ 
sions of the defendants that tlie inferior 
Vellalas can enter the temple, that the 
Ekivaniyansarenot excluded from communion 
with otlier castes in various social connec¬ 
tions, tliat (according to tlie 13th witness 
for the defendants) sons of Basis can enter 
the temple and that the third defendant^ in 
his written statement refers to the plaintiffs 
right to go as far as the Thoranakkal. His 
final conclusion is thus expressed : “there is 
nothing in all that which justifies accept¬ 
ance of the plaintiffs’ witnesses’ evidence 
in spite of their lack of credit and indepen¬ 
dence.” 


religious sentiment would be opposed to such 
exclusion. 

On the District Judge’s view of the 
evidence, therefore, the plaintiffs should 
have been given a decree in terms of 
prai'ers (a) and (/>) of the plaint, subject 
to the declaration of the right of the Brah¬ 
mins, Pillais and Mudaliars to which my 
learned brother refers in his judgment. I 
agree, therefore, in the order proposed by my 
learned brother. 

Appeal allowed; 

Decree reversed. 


I feel the difficulty of appearing to inter¬ 
fere with a finding of fact in .second appeal 
_a finding arrived at after so careful a con¬ 
sideration of the evidence. But the precision 
with which the learned Judge has intimated 
his views as regards the evidence of each of 
the parties on each point enables us to give 
effect to his views of the evidence on the 
basis of the more accurate understanding of 
the law which my learned brother’s researcli 
has made possible. 

Taking the evidence as appreciated by 
tlie learned District Judge, the facts found 
by him may be stated to be that the general 
practice in regard to the 9 or 10 teinple.s 
above referred to is in favour of the plaintiffs; 
that with reference to the particular temple 
now in c|ue.stion the witnesses <.f both sides 
failed from a lack of credit and indepen- 
ence;” that it is not proved by the plaintiffs 
that they have been allowed in the past to 
enter this temple as a matter of riglit ; nor 
is it proved by the defendants tliat flie 
privilege of excluding the plaintiffs from 
entering tlie temple has been asserted by tlie 
defendants and admitted in the past by tlie 
plaintiffs. 

The result i.s not doubtful. The defend¬ 
ants have fallen far short of establisliing to 
the satisfaction of the District Judge that tlie 
usage long prevailing, uniform and clear 
leads to the conclusion that the religious 
tru.sts declared in connection with this temple 
gave to the defendants and their predeces- 
sors-in-title the right to exclude the plaint¬ 
iffs from it, notwithstanding that the general 
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JUDGMENT.—This is an appeal from the 
judgment of tlie Subordinate Judge of 
Tinnevelly in a suit brought by the plaintiffs 
as reversioners to recover the properties of 
the last male-owner, Virabahu Pillai, on the 
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death of the last surviving widow. The 
first defendant relies on a nuncupative Will 
in his favour, which he says was made by 
the last male-owner three weeks before his 
death at the end of 1883 or in tlie beginning 
of 1884. His case is that the deceased then 
constituted him his ahhimana pufhmn' or 
son by affection and bequeathed his property 
to him at once, charging him with the main¬ 
tenance of his widows and with the perform¬ 
ance of certain charities. It is, no doubt, 
true that in several documents from 1885 
onwards, the first defendant described him¬ 
self as the ahhimana pntliraiC' of the deceased; 
but on the other hand the pattas for the 
suit properties were ti’ansferred to the names 
of the widows and the widows continued in 
possession and enjoyment of the suit properties 
until their death and also conducted th« 
charities. The first mention of this nuncupa¬ 
tive Will in express terms is to be found in 
the Will, Exhibit I, executed by the 
junior widow in the year 1902. That recital, 
of course, is not evidence of the execution of 
the Will. In order to prove the execution of 
the Will the first defendant has to rely on the 
oral evidence of himself and from other 
witnesses given in the year 1910 about 26 
years after the event. The Judge has ac¬ 
cepted that evidence and found the nuncupa¬ 
tive Will proved. The law is rightly very 
strict as to the proof it requires of nuncupa¬ 
tive Wills where such Wills are allowed at 
all. We have been referred to the decision of 
their Lordships of the Privy Council in Baboo 
Beer Pertab Sahee v. Maharajah Bajendeer 
Pertah Sahee (1) where their Lordships say:— 
But if any party is bound to strictness of 
pleading, it is he who sets up a nuncupative 
Will. He who rests his title on so uncertain 
a foundation as the spoken words of a man, 
since deceased, is bound to allege, as well as 
to prove, with the utmost precision, the words 
on which he relies, with every circumstance of 
time and place.” Now when the evidence of 
these five witnesses is carefully examined, 
they are found not to agree as to the substance 
of the bequest. The 10th witness for the 
defence and the first defendant himself as 
his 11th witness both swear that the dis¬ 
position in favour of the first defendant was 
to take effect at once upon the death of the 
testator, on the other hand the 12th, 13th 

(1) 12M.I.A. 1 at p. 28; 9 W. R. (P.C.) 15; 2 Suth. 

,1. C. J. 114 . 2 Sar. P. C. J. 398; 20 Eng. Rep. 241. 


and 16th witnesses for the defence all say 
that tlie disposition was to take effect after 
the death of both the widows. Our attention 
has been called to the fact that the 10th 
wdtness at page 142 in cross-examination says 
that the Will was to take effect after the death 
of the widows; in examinationdn-chief he 
had said that it was to take effect immedi¬ 
ately. That only shows what uncertainty 
there is, even in this witness’s. evidence as 
to what the testator’s dispositions were. 
Under these circumstances we feel constrained 
to say that the alleged nuncupative Will 
has not been proved with the precision 
which the law requires. AYe are also 
impressed by the fact to which Mr. Devadoss 
for the appellants has called our attention, 
that there seems to be no good reason why 
this testator should have relied upon such an 
old-fashioned and unsatisfactory manner of 
giving effect to his intentions. The evidence 
is that he was able to write and also that 
there was a Sub-Registrar’s office quite close 
to his house. He was not, according to the 
evidence which we accept, in any danger at 
the time of the disposition and would have 
had ample time before his death to execute a 
written AYill in the ordinary way. Having 
regard to these facts and the uncertainty of 
the defence evidence as to the contents of 
the alleged AYill, we feel bound to say that 
the AYill has not been proved and cannot be 
given effect to. That being so, the appeal 
must be allowed to this extent. 

Various other points were taken before 
us by the appellants. One point was that 
certain property had originally belonged to 
the estate and had been sold in execution 
of a decree and was afterwards re-purchased 
by the widow with her own money and had 
been incorporated by her in her husband’s 
estate. That is, we think, sufficiently disproved 
by the fact that she in her Will, Exhibit I, 
purported to dispose of it. That is a clear 
indication that she did not intend it to form 
part of her husband’s estate. 

Another point taken was as to a pair of 
ear-rings which are alleged to have been 
worn by the deceased at the time of his death. 
We have examined the evidence to prove 
that these ear-rings came into the possession 
of the first defendant, and we find it is not 
satisfactory and it is denied by the first 
defendant. We are unable to say that the 
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Subordinate Judge was wrong in this 
respect. 

The result is that, in so far as the property- 
affected by the nuncupative Will is concerned, 
the appeal must he allowed and the decree 
of the Subordinate Judge must be varied 
accordingly. Each party will pay and receive 
proportionate costs throughout. The defend¬ 
ants Nos. 3 and 4 are entitled to tlieir costs 
of the appeal. 

The memorandum of objections is dismissed 
with costs. 

Appeal allowed in part ; 

Meaio. of objections dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 57 of 1914. 

August 19, 1911. 

Present: —Mr. Justice Sankaran Nair 
and Mr. Justice Spencer. 

GOTTEPATI SUBBANNA a\d others— 

Plaintiffs—Appellants 

versus 

GOTTEPATI NARASAMMA and others— 
Defendants—Respondents. 

Mhior —Guardian knoivingly setting up false plea 
•^Gross negligence —lies judicata —Tcr.-ionnt interest 
in suits between members of same family. 

A minor is not bound by a decree passed 
against him, if he shows that his guardian was guilty 
of gross negligence in the conduct of tlie suit. 

A guardian setting up a plea of adoption, 
false to his knowledge even if it he to benelit the 
minor, in a suit to recover possession of ])ropert\% 
•when lie could have set up a Will which gave 
him a moiety of the property, is guilty of gross 
negligence. 

In a suit to which no strangers are parties, each 
member of the family must ordinarily be considered 
to be litigating for his own benefit and not for the 
benefit of the estate. 

Asghar Raza Khan v. Mahomed Mchdi Hosscin Khan 
30C.556 (P. C.);7C. W. N. -182; 30 1. A. 71, fob 

lowed. 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Masuli- 
patam, in Original Suit No. 36 of 1909 on 
the file of the Di.strict Court of Kistna. 

Mr. P. Narayana Murthy^ for the Appel¬ 
lants. 

Mr, S. Srinivasa Aiyangar (with him !Mr. 
V. Ramadoss)j for the Respondents. 

JUDGMENT. 

Sankaran Nair, J.—This is an appeal hy 
the plaintiffs from the decree of the Subordi¬ 



nate Judge of Masulipatam declaring that an 
alienation of the properties in suit in favour 
of the 2nd defendant by the 1st defendant, 
the widow of the last male-owner, is not bind¬ 
ing on them and defendants Nos. 3 and 4 
who are expectant reversioners. Bapanna, 
the last male-owner died, in the year 1881. 
In 1882 his widow, the 1st defendant, sued to 
recover possession of the properties from the 
2nd defendant who was then a minor. His 
father as his guardian contended in that suit 
that his .son, the 2nd defendant, was adopted 
by the deceased. The Court found that there 
-was no such adoption and decreed possession 
of the properties to the widow, the plaintiff 
in that suit. In execution of the decree, she 
obtained possession and in 1897 she executed 
tlie registered deed of gift which the plaintiffs 
now seek to set aside. 

The Subordinate Judge has held that the 
deed of gift is valid because the 1st defendant 
was entitled to a moiety of the properties 
in suit under a AVill executed by her husband 
a few day.s before bis death, by which ho left 
a moiety of liis properties to tlie 1st defend¬ 
ant and the otiior moiety to the 2nd defendant 
wlu) is liis brother’s son. 


Tlie first contention raised in appeal is that 
the 2nd defendant is barred by the proceed¬ 
ings in tliat suit from relying on this Will. 
The Sub-Judge is of opinion that there was 
no bar as 2nd defendant’s guardian was 
guilty of gro.ss negligence in defending that 
suit. The facts nccos.sary for the decision 
of that (luestion are tliese :—In that suit the 
widow alleged that her husband executed a 
Will on the 8th ^May 1881, but a few days after 
the execution of the AVill he revoked it. The 


defence set up hy tlie 2ud defendant’s father 
in the Court of iirst instance was that the 
2nd defendant had been adopted by the 1st 
defendant, that he was not aware of the 
execution of the AVill and that even if the Will 
was genuine, it was not valid against the 
2iul defendant. The Munsif found that the 
adoption set up by tlie 2nd defendant’s guar¬ 
dian was not proved. He also added that it 
Avas unnecessaiy to take any notice of the 
M ill as tlio evidence showed in his opinion that 


it was executed at a time when the testator 
was distressingly ilT^ and as both parties deny 
the II ill. Ho accordingly decided in favour 
of ilio 1st defemlant. 

In appeal tlio Judge held that the adoption 
was not proved, And as to the Will| he 
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• f with what caution 

both parties approach Exhibit A. The de 

fendantsdeny its authenticity. But as a 
' S the extent of getting 

o^ foperties of the deceased for the 

minor 2nd defendant.” He then considered 
Will wa.s genuine and that it was revoked 

The Sub-Judge is of opinion that the plea of 
adoption set up for the 2nd defendant In the 

gua^dLuMd^-r knowledge of his 

guardian and it was gross negligence on his 

part not to have relied on the Will J am of 

opinion that the Sub-Judge is right Therf 

IS no doubt from the evidence that the gl^r^ 

rnn, who was the father of the minor mS 

fake wZ 

aise. Without his knowledge no such adnr, 

tion could have taken place The Wil] 

Tl,. W,J1 W„ 

lie senni “ness oJU,? Wllb' L’e?'"" 
to .hwp ih, p^cciS ;• ~ ^j™ii 

obl.iJ"d „X IX ”X' 'fi? '>™M lev. 

i.«... o, AUt 

a false plea for adoption and fails to 

the claim of the minor under a Will of 1 

also he must have been aware nlrp 
doubt, therefore fhat ^ no 

pent in the oondn’ot of the LX ' 

.el'; l.'’h.71“:ii..lS ™ i; «■ 

as full owner claiming uTder 1 #?! Z 

Perty. It is dLied that fh^^e'^w'd 
possession in 1883 and it is sli 
took possession only in 1887 
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rppeaT“°‘ appellant to raise it in 

Ihenext question is whetlier the Will is 

srit’us. 

X. o';.,:: Sips ‘jiXrio'M 

vilhilp"''1 of the 

exariuneJ In ^''itness. has been 

j.' i , this suit and lie proves tliat thp 

te.stator executed it of his own free will 

the Will" of 

lb81 It was found that the Will was revoke 
1 Im evidence on which reliance was placed In 

Nos 4 alid rVf I 
weight a« iiP 

weignt as he was an attesting witness and 
was trying to get rid of the Will. There is 

Nos T ZZ"" fZ witnesses 

llr’ *’’® Sub-Judge has 


It was also contended thaf + 1 .^ -j 
it7s not Q"Skte under the"wil]| 

perty as rt\eVme vested in1he“h •''% 

This plea also was nor rated in Z 
Court and as further eviderce h tot ^1:: 


Spencer, J.— While agreeinir witl. pi 

SXihS ShcXitXX f ;:i 

defence upon a false plea of adoption, which 
be must necessarily hai'e known to be not 
rue, instead of relying upon the Will which 

fnlfli"""^ r ^"d ke genuine, I am 

Tnd^^'*'’ 'fwith the Subordinate 
• udge that no case of re.s jmlicafa can arise 

Ill this suit by rea.son of the previous litigation 

My grounds are these. The widow was the 
plaintiff in the former suit and .seeing that 

she and the 2nd defendant in this suit were 
then _ in competition for the right to succeed 
as heirs to the deceased Bapanna, the widow’.! 
cause of action appears to have been a ner- 
sonal one. But assuming for the sake of 

argument that she represented the estate of 

the deceased, it appears that the reversioners 
who are the plaintiffs in this snff ! ’ 
neither claiming under her in tl ’ 

li.r;r„:r xxrr-' x ‘" 

aerenaant in this suit, must be treated 

this suit 

’ estate is represented at 
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all. As it stands to reason tliat an 
estate cannot be represented in one and 
tlie same suit by two representatives, 
each witli interests adverse to the other, 
it follows that while she lives, the rever¬ 
sioners do not represent the estate when 
she does, and, tlierefore, they are not 
bound by any decision obtained for or 
against her acting in her capacity as re¬ 
presentative of the estate. ib>reo\ei in 
a suit to which no strangers are parties, 
each member of the family must ordinarily 
be considered to be litigating for bis own 
benefit and not for the benefit of the 
estate. Vide jUhgar Jiaza Khan v. Mahamnd 

Mehdi Hossem Khan (1). 

On the other points arising in the 
appeal, I adopt the view taken in my 
learned brother’s judgment and I agree 
that the appeal should be dismissed with 


costs. 


AppcflZ dismissed. 

(1) 30 C. 556 (r. C.); 7 C. W. N. ‘1«2; 30 I. A. 71. 


MADRAS HIGH COURT. 

Second Civii- Appeal No. 575 of 1913. 
Septemlier 22, 1914, 

Present: —Mr. Justice Ayling and 
Mr. Justice Hannay. 
SIVASAILAM IYER and otiieils— 

Plaintiffs—Ai>pellants 

versus 

RAMAKRISHNA AIYAR and others- 

Defendants—RE sP0NpENT.s. 

Jtvotwuri villoyci^, iri'iyntiou in—Rnjhf oj (toiei tiniciif 

io dUiihuh' irnter^Dnin Jicepiliy vnterfrom coinin 
laiids—Party cffecteitf whether entitled to siic^Junsdic- 

tion o) Cinf Court. ^ 

Wliero Government ill the oxcrciBO of its general 

power of distributing water for irrigation in ryotwari 

villages limits the .siiiiidy (*f water to what is 

reasonalfly necessary, no one else has any riglit to 

interten* with it. 

Where a dam lias ln'en en*eted penning back 
water from the plaintilT’s land, tlie latter can 
sue in-a Civil Court to proleet Ids rigid. 

Second appeal against the decree of the 
District Court of Tiniievclly, in Appeal Suit 
No. 391 of 1911, preferred ugaiiist that of the 
Subordinate .ludge of Tinnevelly, in Original 

Suit No. 31 of 191)7. 

Mr. K. Srininisa Aiyangar (with biin 
lifessrs. N. Mufhiah Mwlaliar and ('. -1. 
Seshagiri Nu-y//-/), for the Appellants. 


jMessrs. T. R. llamnchandra Aiyar and A. 
Swaminatha Aiyar, for the Respondents. 

Dr. iS. Swaminadhan, for the Government. 

JUDGMENT._The main contention put 

forward on behalf of appellants is this. Under 
the arrangement effected by Mr. Arundel 
in 187b, they ai-e entitled absolutely to all 
the water that is diverted down their Vapi- 
kulam channel by the AlkoH ameut. Even 
if Government in the exercise of its general 
pow'er of distributing water for irrigation 
in ryotwari villages could limit this supply 
to what is reasonbly necessary, no one else 
has any right to interfere wdth it. Govern¬ 
ment has not appealed against the decree 
of the Subordinate Judge which gave ap¬ 
pellants the declaration and injunction 
sued for. Tlie other defendants, who are 
the ryots of Papankulam, can only oppose 
the suit on the basis of private rights of 
their own in the water passing down the 
Vagaikulam channel. No such private 
rights have been found by either of the 

lower Courts. 

This argument has been forcibly put 
forward by Mr. K. Srinivasa Aiyangar, but 
after careful consideration we feel unable 
to accept it. It .seems to us that the District 
Judge has rightly held the foundation of 
the appellants’ case (i.c., their absolute right 
to all tlie water entering the Vagaikulam 
channel) to be unsound. It is clear that 
iMr. Arundels’ Settlement evidenced by Ex¬ 
hibit D series merely dealt with the dis¬ 
tribution of water between the various 
branches of the Raraanadi for the preven¬ 
tion of disputes among the ryots immedi¬ 
ately cultivating thereunder. The disposal 
of the surplus waters after providing for 
the irrigation of these lands was not con- 
sidered—nor the interest of any villages 
except the live mentioned in Exhibit DL 
it is impossible to say that this arrange¬ 
ment gave or recognised any larger rights 
of the Alwarkurichi villagers in the Vagai- 
kulam waters than they were previously 
enjoying, except in so far as it secured that not 
more than 70 per cent, of the Ramanadi waters 
should be deducted for the other branches 
before the balance was allowed to enter 
their channel. Now', it is not contended 
that the necessary level of the Udayar 
paral dam then stood at a different^ level 
from what it does now': and we think we 
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must take the District Judge to find that 
It was not customary then or at any sub- 

wll appellants or 

The rights of appellants’ party after Mr 

therpf ® " Settlement in the Eamanadi waters’ 
therefore appear to be simply these:- 

. W. Ihe normal right of every ryot hold¬ 
up -air%easol 

abJy sufficient for its irrigation. 

W. Ms a safeguard for this, the right 

than“?n that no more 

Ramanadi waters 

on., and hi*l,.n 

+ 1 , do not appear to carry with 

em the right to erect the turf-dam which 
forms the subject of the present litigation- 

that ^ ^®«t by the District Judge 

supply. Appellants must, therefore be held 
to have failed to establish the fa-'t’s which 

£:i»“td"s 'a ranS’tLr 

...pJSi'iXrsrLSS 

contesti and that in the.se circumstance” tt 

£ estaSS’’ tT” «"•* 

We do no t t.®'" "‘^hts. 

ni ih • *uink this makes any difference 

the view that we have taken above The 

suit cause of action is given in fhp ' + 

of the tnvUund and that of the Collector of 
innevelly, dated 30th January 1907 con 
firming the same. These orders were passed 
on petitions from the Papankulam Ss 

caused to them by the lu/an7'weCe 
ex7CL Cf Gp in the 

Government’s general right of 

purposes. No direct interests of Government 
ere involved and there is no reason why 

Government should appeal from the deCrel 
of the first Court Even in second ap^a! 

fias nothT°T“* Pleader represents that he 

^1.“ Z 

».»-v Of MSS sr riS ww 


they seek to enforce and declare. We have 
already held that they have not done so. 

We dismiss the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Oivir, Rkvision Petition No. 1039 ok 1912 

September 30, 1914. 

QTTT^T^TTf Hanuay. 

SLBBIAH PILLAI alias SUBRAMANIA 

PILLAI— Petitioner 

versns 

fy. R^IGASAM PILLAI— Eespondent 

Civd Procedure Code CAct I' of 1908 ; s 1 I 5 _ 

Thc^rllT if compe/ek ' 

by^sub. " ‘’’'"'■c G a remedy 

Ittiachan v, Velappan, 8 M 484 I'P "R o it 

Petition, _ under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the District Munsif of 

NoIfiT^of 1 qi 9 " ^^'"“^^'“eous Petition 

ofigog Oi’'fifnal Suit No. 380 


PACTS.--Tlie petitioner put in a petition 

Co£" t ?b'‘ n y Procedure 

Code to the District Munsif of Srivaikuntam 

and the same was dismissed under Order XXI 

Order XXI, rule 103, he applied to the High 
Mrnsif*° District 

Messrs C'. F. Anantah-islina Iyer and A. 

Swaminatha Iyer, for the Despondent, raised 
the preliminary objections that the revision 
petition did not he as there was a remedy 
by suit open to the petitioner, and that 
there was no question of jurisdiction involved 
and relied upon. Ittiachan v. Velavoan HI 
and Suhhu Reddiar v. Kumarswamy Reddi J 

Mr. X. 5. Qanapati Iyer for the Peti 
tioner:-The fact that a remedy by Jt ll 
open to the petitioner, is no bar to the exerci.^e 

(1) 8 M. 484 (F. B ). 

(2) 21 Ind. Cae. 461} (1913) If. W, N. 856, 
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of tl.o rovisioiUil powers of H'P’' 
A'o»ppo/-v V. rlunua..., ii) ami ^.S 

Kri^ln.aDnsH V. ClwMc ihaml f-i)- ' 

loner C'oort acted illegally a-al 'v.tl.out 

i,„.is,li<-tion in entertaini..g a second petition 
for delivery after tlie 

and after a prior petition liad been dismissed 
as time-barred. Tlie ea.so m Mnthia 
V. .-lpp«.s-i,iii/ (•■>) '’elied upon by tlie 
lower Court is inapplicable to tbe facts 
of tbe ca.se, as that case was one be ween 

a decree-bolder and a judgmei.t-debtor 
and not between a decree-bolder and a tliiid 

party. 7 vW Abiruiu v.-dftid 77«»vi»fb). 

JUnCMMNT.—Tbe preliminary objections 
are taken that tbere can be no revisioii in 
this cause as tbe petitioner lias a remedy by 
suit, and .secondly that no question of 
jurisdiction is involved. It seems to mo 
tliatbotb these ob,iections must be upbeld. 

Tbe petitioner's application *<' 

Court was one under Order XXI, rule 100, 

of tbe Civil Procedure Code and ns petit'on 

was dismissed under Order XXI, rule 101. 

His remedy in tlicse circumstances wins 

to sue to establisb tbe rigid In; 

under tbe provisions of Order XXl, i ult 

lOd Tbe cases UlincJuin v. 1 c/bipp'ia 
(l)'aiid .SiiWm /.'ciW/iir v. Kum<n„su-amt, 

(2) are clear aiitborities for 

tbe contention that in tliese circumstances 
no petition for revision lies. _ I'lie cases 

cited for the petitioner, viz., v. 

('lunmmm.d (d) and Nr/ Kdxhm, Jhss v. 
riiinidonk Chniid (1), seem to me not to be 
in point. Ill the former, Oldlield, d., 
fiillowing tlie practice of tbe Court, revised 
an order setting aside an c.r part,- decree 
altlioiigli tbe petitioner could bave advanced 
tbe considerations be relied on by appeiu. 

In the latter. Miller, J., (wliilo enipbiisising 
tbe rule tbat wbeii a party lias a remedy 

olsewliere tlian in tbe High Court, tbe High 
Court siioiild not, except in special case.s 
interfere in revision) in tbe special facts ot 
tbe case before bim interfered in revision 
altliougb ilio petitioner bad a remedy by 
suit, on tbe ground tbat non-interference 
would only lead to multiplication of pro- 

{■)] IihI. ( .1 . 1'* *'• * *'■''■ 

(i) I /ml. -’A'i'-. •!“ 
il. f.. / 


c.) i;i M. . 

h;) -Jii A. .ilm: A. W. N. 




ceecliii^^s hy a suit to which there could 
be 110 defence. Neither of these cases 
therefore, aiford any answer to the first 

preliminary objection. ^ ^ 

As regards the second objection, the con¬ 
tention of the petitioner is that the lower 
Court acted illegally and without jurisdiction 
in entertaining an application for delivery 
“after the time limited by law and after 
a similar application had been ^^*s™*ssed 
as time-harred (Ground No. 4), There 
is no evidence that a previous application 
for delivery was dismissed as time-barred or 
tbat tbe second application was out of time. 
The petitioner relies upon Exhibit A, a de¬ 
position by the decree-bolder in a criminal 
case, in wliieli be says that after delivery 
was obstructed on tbe lirst petition, lie put 
in a petition subsequently and it was dis¬ 
missed ns time-barred. Assuming that 
Exhibit A is admissible to prove these 
facts, tbere is iiotliing to .show what was the 
nature of the subsequent petition or how it 
was time-barred and nothing is to be gained 
by speculating on those points. Froin the 
B Diary it appears that the District Munsif 
called for the old execution petition to he 
produced, but petitioner did not see tit to 
comply with tbat order. On the facts 
placed before him the District Munsif was 
justilied in following the decision in Miitdna 
V z\pp<imm! (5) and in entertaining 
the second petition for delivery. That 
ease is sou.glit to he distinguished on the 
ground that it was a esse between a decree- 
holder and judgment-debtor, whereas the 
present is ouo between a decree-holder and 
a third party [see Kesri Narain v. Ahil 
Hiisiui (d)], but it seems to me tbat tbe same 
principle governs both ca.ses. There is 
notliiiig wlintcver to show wbetber the petition 
referred to in Exhibit A was one under 
Order XXI, rule 97, Civil Procedure Code, 
or that any order was passed against the 
decree-holder under Onler XXI, rule J9. 
From grounds Nos. i and 0 of tliis petition 
it would appear that the petition referred 
to in Exhibit A was a petition 
very and not an application under Oi-der 

XXI, rule 97. 

In tliese circnmstaiieoR I upliolcl tue 
second objection also, that no question of 
iurisdietion is involved which would 




uiuler section llo, Civil PiH) 
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The petition is dismissed with costs. 

Fetition dismissed. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 9 of 1914. 

August 1, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
(Justice, and Justice Sir P. C. Banerji Kt. 

BALDEO —Plaintiff—Appellant 

versus 

ULFAT RAl and others—Defendants— 

Respondents. 

Ex-propriefanj tenancy — possession. 

A person cannot acquire the “status” of an 
ex-proprietary tenant by advei’se possession, though 
he can obtain by adverse possession an absolute title 
to the property. 

Letters Patent Appeal from the judgment of 
Mr. Justice Piggott, reported in 22 Indian 
Cases 269. 

Mr. M. L. Agaricalaj for the Appellant. 

Mr. G. L. Agat'wala^ for the Respondents. 
JUDGMENT.—We are not prepared to 
endorse as a matter of law that the defend¬ 
ants became under the circumstances ex- 
proprietary tenants by reason of being in 
possession of the property. We are inclined 
to think that the defendants acquired an 
absolute title to the property. They have 
admittedly been in possession ever since the 
year 1891 and such possession has been 
without any title. This prima facie would 
give the defendants an absolute title by 
adverse possession, and it would be upon 
the persons who were entitled to possession 
to explain and show that the possession of 
the defendants Avas not adverse. The 
learned Judge of this Court says: "My own 
opinion is that the appellant in the present 
case must be held to have acquired the 
status of an ex-proprietary tenant by adverse 
possession for twelve years and more”. We 
do not think that a person can acquire the 
status” of an ex-proprietary tenant by 
adverse possession. True it is that a lease¬ 
hold or an ex-proprietary interest can be 
acquired by adverse possession as against 
the person who is the lessee or the ex-pro¬ 
prietary tenant. But we do not think that 
Avhere there never has been a lessee or 
ex-proprietary tenant that it is possible to 
become such by adverse possession. The 
respondents have filed no objection to the 
decision and have not claimed to be pro¬ 
prietors and, therefore, we cannot interfere 
with the decree of this Cou!^:f:;‘The result is 


that the appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COUR'I'. 

Appeal from Ai'pellate Decri;i; No. 2401 

OF 1912. 

June 11, 1914. 

Present: —Mr. Justice D. Cliatterjee and 
Mr. Justice N. R. Chatterjea. 
BASUNTA KUMAR CHUCKERBUTTy— 

Plaintiff—Appellant 

versus 

GOPAL CHUNDER DAS—Defkndant— 

Respondent. 

Prohnie ami A(\niinistrati())i Act (To/1881) —117//, 
whether can he yroi'erZ in proceedings other than 
prohate—Will not proved under the Act, ef'ecf of — 
Succession Act (X oj >•, IH’J—Deceased, reprC’ 

sentafion of. 

A Will may he proved in a proceeding other tlian 
a probate proceeding, althongli no Probate of it lias 
been taken under tlic Probate and Administration 
Act V of 1881. 

Surhomnngola Dahee v. Mohendronath Nath, 4 C. 
508, followed. 

But unless a Probate or Letters of Administration 
are taken under the Act, a Will cannot prove tliat 
anybody named therein has title to the estate of the 
testator. 

Therefore, so long as the Probate of a Will is not 
taken, the legal heir represents the estate of the 
deceased and can maintain a suit for tlie heiietit of 
the estate. 

Prosunno Chunder Bhuttacharjee v. Kristo Chytanno 
Pal,4; C. 342; 3 C. L. R. 154, Chuni Lai Bose v. Osmond 
Beeby, 30 C. 1044, referred to. 

Appeal against the decree of the Subor¬ 
dinate Judge of Faridpur, dated the 23rd 
May 1912, affirming that of the Munsif, 
Goalundo, dated the 15th September 1911. 

Babu Surendra Kumar Bose (for Babu 
Preo Saiilcar Majttmdar)^foT the Appellant. 

Babu Kisliori Lai SarJear^ for the Respond¬ 
ent. 

JUDGMENT.—The father of the plaintiff 
purchased a holding in execution of a 
decree and had notices under section 167 
of the Bengal Tenancy Act issued on the 
defendants who are under-raiyct.'^. On tlie 
death of his father the plaintiff brought 
this suit for ejectment. The plea of the 
defendants was, amongst others, that the 
deceased father of the plaintiff had left a 
AVill under which the plaintiff was only 
a part-owner of the property in suit and 
could not as such eject them. The plain¬ 
tiff in his deposition admits that he has 
heard of tliOr execution of a AYill by his 
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father. The defendant produced the AVill, 
and the plaintiff objected to its being proved. 
The Court of first instance allowed the AVill 
to be proved and dismissed the suit of tlie 
plaintiff as incompetent. 

It has been contended before us that 
the Courts below are wrong in allowing 
the Will to be proved and sliould have 
proceeded to try the .suit, notwithstand¬ 
ing the Will which could be proved only 
in a proper proceeding under the Probate Act. 

It is contended that so long as Probate 
is not taken, the estate of the testator 
must be represented by the heir-at-law. 
In the ca.se of Frosnnno Chnnder Bhutta- 
char,}ee v Kristo Chytanno Pal (1), 
Justice JIarkby said : “l think that 
until some other claimant comes forward, 
the party who takes posse.ssion of the 
estate of a deceased Hindu must, in the 


present state of the law, be treated for 
some purpo.scs as his representative, and 
a judgment obtained against such a re¬ 
presentative is not a mere nullity.” The 
reason given was that otlierwi.se the 
remedy of the creditor against tlie estate 
might be barred by an intentional delay 
in taking out Probate. In tlie case of 8ur- 
hnmungola Daher v. Moherulronath Nafh (2), 
Mr. Just'ce White allowed a Will to be proved! 
Although no Probate had been granted of 
the same, the heiress was allowed to 
prove it for the purpose of construing it 
and showing that it was void. This hittin- 
case is authority for upholding the proof 
of the execution of the Will, That, however, 
is not .sufficient for passing title under the 
Will. Section 1S7 of the Succession Act 
applie.s to the \\ ills of Hindus and no title 
under the Will can be established in any 
Court of Justice unle.ss a Probate or betters 
of Administration with the Will annexed 
has been granted by a competent Court. 
The Will, tliereforc, uncovered as it 
is^ by a Probate or Letters of Ad¬ 
ministration, cannot prove that any- 
body named therein has title to * the 

estate of the testator. Tho plea of non-' 
jomder must, therefore, fail. The anestion 
however, still remains to bo decideiN^-d.M-s 
tho plaintiff represent Iiis doceased father 
so as to he competent to maintain the 
suitr^ Ihe case of Pnmntio ('huiulrr 
fn 4C. ;U2; :u\ l. \i i.h 


i2; 4 C. 508. 


Bhuftacharjee v. Kn'sto Chytunno Pal (l) 
is authority for holding that he might, 
if he is in possession of his father’s estate, 
ropre.sent him for tlie purpose of being 
sued by a creditor. In the case of Chum 
Lai Bose V. Osmond Beehy (3) the residuary 
legatee as well as the heir ah intesfato were 
substituted as the representatives of a 
deceased judgment-debtor, and it was held 
that the representation was complete. 
Mr. Justice Markby, in the case of Prosum 
no Chunder Bhuffneharjee v. Knsfo Chytanno 
Pol (1), says: The executor does not repre- 
.sent the deceased, by virtue of the Will until 
he has obtained Probate. Who then repre 
sents the deceased who has left a Will after 
his death, until Probate has been obtained? 
Surely .some one must do so, or tlie law 
would not Imve provided that the Statute 
of Limitation should run between the 
death and the grant of Probate and it 
undoubtedlj'' does. ’ If this be the reason 
why the party in possession should repre¬ 
sent the decea.sed until the AVill is proved 
so far as a claimant against the estate is 
concerned, there is no reason why the heir 
in po.ssession sliould not represent the 
estate for the bonotit of the estate against 
persons liable to tlie estate. Just as tho 
decree against the party in po.ssession 
may be available to tlie creditor for work* 
ing out his remedy against tlie executor 
wlien he obtains Probate, the decree 
obtained by the party so in pos.session may 
enure to the beneKt of the claimants under 
the AVill when tliey can rely on the same as 
tlieir deed of title. The heir-at-law may 
claim adver.^ely to the Will, ho may impeach 
the validity of tho Will, notwithstanding 
that execution is proved: he may have vari¬ 
ous defences available to him against any 
claimant under tho Will. 

In any ease if he can prove that ho has 
come into po.ssession of the general e.stnte 
of his father, he can as the legal heir main¬ 
tain a suit for tho benelit of tho estate, 
so long as any otlier claimant does not 
esiablish his right to tho same under the 
Will. 

Tile learned ^lunsif in this case was 
.satisfied with tlie mere proof of the execu- 
iitui of the ill. The AVill, although in 
Court, was not even put to the plaintiff 

(3) 30 C. low. 
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"when he was examined. 

We think that the judgments of the Courts 

helow should be set aside, and the case sent 

back to the first Court for decision on the 

merits after allowing the parties opportunity 

for adducing such evidence as may be relevant. 

*1 he plaintiff is entitled to the costs of 

this and the lower Appellate Court. The 

costs in the first Court will abide the 
result. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1416 of 1913. 

November 6, 1914. 

Vresent'. —Mr. Justice Chamier and 
Mr. Justice Piggott. 

HIMAT SINGH and another—Dependants 

—Appellants 

versus 

HULAS SINGH and others—Plaintiffs_ 

Respondents. 

Agm Tenancy Act (11 of 190(1), s. 22^SnccesMon — 
Occupancy^holding—Death of ahs^ohtte owner of holding 
prior to passing of Tejiancy Act, but of his icidciv 
ajter it—Right of collaterals to succeed. 

8 died prior to the passing of the Agra Tenancy 
Act (U of 1901) leaving a widow K. K succeeded to 
the occupancy-holding left by S. K died after the 
passing of the Act: 

Held, that the plaintiffs,,who were the nepliews of 
S and were not in joint cultivation with him, could 
not succeed to the holding after the widow’s death. 

Second appeal from the decision of the 
Subordinate Judge of Budaun. 

Mr. P. L. Banerji, for the Appellants. 

Mr. Gtdzari Lai, for the Respondents. 

JUDGMENT.—Sanwant Singh died be¬ 
fore the passing of the Tenancy Act of 1901 
leaving a widow Kamla Koer. The widow 
died a short time ago. According to the 
plaintiffs they got possession of the occupancy¬ 
holding and were dispossessed by the de¬ 
fendants. This is a suit for recovery of 
possession of the occupancy-holding. Very 
difficult questions have been propounded 
under section 22 of the Tenancy Act. In 
the present case it is sufficient to say that, 
under no possible construction of that sec¬ 
tion, are the plaintiffs entitled to this holding. 
They are nephews of Sanwant Singh. It has 
fouud that they were not joint in 
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cultivation with Sanwant Singh and are not 
collateral relations of Kamla Koer. In any 
view the decree of the Courts below is wrong. 
We allow this appeal, set aside the decree of 
the Courts below and dismiss the plaintiffs’ 
suit with costs in all Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2255 

OP 1912. 

May 14, 1914. 

Ptesent: —Justice Sir Asutosh Mookerjee, Kt. 

and Mr. Justice Beachcroft. 
PROMODE RANJAN GHOSH— Dependant 

—Appellant 

versus 

ASWINI KUMAR NAG— Plaintiff_ 

Respondent. 

Niin-howla tenure—iSTo covenant against involunfaru 
alienation of tenants .or for re-entry—Purchaser of 
tenure at execution safe, right of—Landlord, whether 
entitled to sue original tenant—Decree, whether hindina 
on purchaser. ^ 

Where a tenure was expressly made 

nou-transferable to any one except the landlord but 
where there was no covenant against involuntary 
alienation or for re-entry, a purchaser at an exocu 
tion sale of the right, title and interest of the tenants 
in the tenure acquires a good title by his purchase 
and it is not open to the landlord to sue the’ 
original tenants with a view to obtain a decree 
whereby he could proceed against the tenure in the 
hands of the purchaser. 

Appeal against the decree of the Subor¬ 
dinate Judge, Khulna, dated the 3rd May 
1912, confirming that of the Munsif 
Bagirhat, dated the 2Lst July 1911. 

Babus Jogendra Chandra Ghosh, Anilendra 
Nath Ray Chon-dhury and Smritish Chandra 
Ghosh, for the Appellant. 

JUDaMENT.—This is an appeal on 
behalf of the landlord-defendant in a suit 

for declaration that the plaintiff is not 
bound by a decree for rent obtained by the 
landlord against the tenants-defendants 
The plaintiff is the purchaser, at an execu 
tion sale of the right, title and interest of 
the tenants-defendants in a nim-howla tenure 
which lay originally in the District of 
Backergunge, but is now included in the 
District of Khulna. Notwithstanding the pur¬ 
chase by the plaintiff, which was duly notified 
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to tlie landlord, tlie latter brought a suit for 
rent against the tenants-defendants and 
obtained a decree. The plaintiff asks for 
a declaration that this decree is not binding 
on him and that the tenure in his hands is 
not liable to be sold in execution of this 
decree. The question consequently arises 
whether the plaiiitiif has acquired a valid 
title to the tenure by his purchase at the 
execution sale. The determination of this 
que.stion depends upon the terms of the nim- 
hoivla lease of the 20th February 1878, wliich 
provides as follows:— ‘Let it be known tliat 
if you find it necessary to transfer tlie 
liowla tenure, you will transfer it to me for 
proper price. Tou will not be at liberty 
to transfer it to any person other than 
myself. If you transfer it to any other 
person, such transfers will be invalid.” 

On behalf of the landlord-defendant it 
has been argued that the tenure was express¬ 
ly made non-transferable except in one 
event, namely, a transfer by the tenants to 
the landlord, and that consequently the 
plaintiff has not acquired a valid title by 
his purchase. There are two obvious answers 
to this contention. In the first place, there 
was no covenant against involuntary aliena- 
ation as there was in the case of 
Vyaiikatraiia v. Shivranihhat (l), where 
there was a covenant that the tenant 
would not let the land of the tenancy be 
sold or attached and sold in satisfaction 
of judgment-debts. It follows consequently 
that the plaintiff has acquired a valid title 
by his purchase. This view is supported by 
a long series of decisions, amongst which may 
be mentioned Tamaya v. Timapa (2); Nil 
Madhab Silcdar v. Narattam Sikdar (3); 
Golak Nath Itoy Chowdhry Mathnra 
Nath lioy Chowdhry (4); rarameshri v. 
Vitfappa (5). In the first of thc.se cases, 
it was pointed out that where land had 
been sold against the will of the lessee 
by the act of a Court, the lessee could 
not be said to have voluntarily transferred 
his interest and thereby committed breach 
of a coveiiant not to a.ssign. 

In the second place, it is clear that as there 
was no covenant for re-entry, the plaintiff 
has acquired a valid title. In support of this 

(1) 7 li. 

( 2 ) 7 b. :i02. 

(:j) 17 C. 820. 

(-1) 20 C. 27:t. 

(o) 2G M. 157; 1-' lU. L. J. 189. 


proposition reference may be made to the 
case of Bamrnt AU Khaii v. ^lanindlah (6) 
in which it was pointed out, on the authority 
of the decision of Blackburn, J., in Williams 
v. Earle (6), that where no right of re-entry 
is reserved, though there is a covenant 
binding on the tenant not to assign, the 
assignment is nevertheless operative. If 
the a.ssignment in the case before us be thus 
deemed operative, it necessarily follows that 
title passed to the plaintiff, and it was conse¬ 
quently not open to the defendant to sue 
tlie original tenants with a view to obtain 
a decree whereby he could proceed against 
the tenure in the hands of the plaintiff. 

The result is that the decree made by the 
Subordinate Judge is confirmed and this 
appeal is dismissed. 

A ppen I d is m issed. 

(G) 2 Ind. Cas. 416; 10 C. b. J. 49; 30 C. 745. 

(7) (18(kS) 3 Q. B. 739; 9 H. & S. 740; 37 L. J. Q. 
B. 2.11; 19 b. T. 238; 1(3 W. U. 1041. 


ALLAHABAD HIGH COURT. 

Fihst Ai’I'KAL fho.m Ouukk No. 151 ok 1914. 

November 5, 1914. 

PrcA'ea/:—Mr. Justice Chamier and 
Mr. Justice Piggott. 

MUNNI LAL— Ai'I’ellant 

versus 

BHAGWAN DAS— Respondent. 

Provincial Insolvency Act [III of 1907), j*'*!. 11(<0> If* 
—Application to be declared insolvent—Bogus debt 
given in schedule of liabilities^ effect of. 

\Vhi*ro an applicant is in fact insolvent, his appli- 
eatinn .should not bo dismissed merely because ho 
mentions some bogus debts in the schedule of 
liabilities given with the application. 

If lu' Ims been guilty of any act of bad faith in 
thawing np tlio sclieilule, ho can bo suitably dealt 
with at a later stage by the District Judge under the 
ju'ovisions of the Insolvency Act, 

First appeal from a decision of the 
District Judge of Benares, dated Mai'ch 19th, 
1914. 

iMr, Ifarnandan Prasad^ for the Appellant, 

Dr. N. N, Sen^ for the Respondent. 

ORDKR.—This is an appeal by one 
^lunni Lai whose application tt) be adjudicat¬ 
ed insolvent has been dismissed by the 
learned District Judge of Benares. The 
insolvency application showed assets amount¬ 
ing to a little over Rs. 800 and liabilities 
exceeding Rs. 1,800. The principal debt 
stated was one due to the I'espoudent, 
Bhagwan Das, which the applicant stated 
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at Rs. 1,300 From the evidence on the 
record it would appear that the amount due 
to Bhagwan Das now exceeds the sum of 
Rs. 1,500. The application has been dis¬ 
missed by the District Judge upon a finding 
that the other smaller debts shown in the 
schedule of liabilities were bogus debts put 
in for the purpose of swelling the amount 
of applicant’s nominal liabilities. Seeing 
that upon the uncontroverted facts of the 
case the applicant was hopelessly insolvent 
in respect of the debt due to Bhagwan Das 
alone, the above does not seem to be a 
satisfactory reason for dismissing his appli¬ 
cation. If he has been guilty of any act of 
bad faith in drawing up the schedule of 
liabilities, he can be suitably dealt with at a 
later stage by the District Judge under the 
provisions of the Insolvency Act. We allow 
thi.s appeal, set aside the order of the Court 
below and direct the District Judge to 
re-admit the application and to dispose of it 
in accordance with law. The appellant will 
have his costs of this appeal. 

Order set aside. 


ALLAHABAD HIGH COURT. 
Application in Second Civil Appeal No. 922 

OP 1914. 

November 3, 1914. 

Fresenti —Mr. Justice Chamier and 
Mr. Justice Piggott. 

PACHKAURI RAUT an another— 
Appellants—Petitioners 

versus 

RAM KHELAWAN CHAUBEY and 

ANOTHER —Respondents—Opposite Party. 

Civil Procedure Code {Act V of 1908), 0. I, r. 10, 0. 
XLIj r. 20 —Power of High Court to add party in second 
appeal. 

The High Court cannot make a person who was 
not a party in the lower Appellate Court a party in 
second appeal. 

Chunni v. Lala Bam, 16 A. 5; A. W. N, (1893) 141, 
followed. 

Application to make a party in second 
appeal a person who was not a party in 
the lower Appellate Court. 

Mr. S. Musharam (with him Mr. Jawaliir 
Lai Nehru), for the Petitioners. 

Mr. Parmeshwar Dayal, for the Opposite 
Party. 

JUDGMENT.—This is an application by 
the appellants in Second Appeal No. 922 of 


1914 praying the Court to make one Gajadliar 
Prasad a party to the appeal. Tlie object 
of the suit brought by the respondent 
was to have a deed of sale executed by 
his father in favour of the appellants set 
aside. The respondent’s elder brother 
Gajadhar Prasad, who attested the deed of 
sale, was impleaded as a defendant. The 
first Court decreed the claim. The defendants 
appealed, but they did not make Gajadhar 
Prasad a party to the appeal and it is 
admitted that they did not ask the Court 
to exclude the share of Gajadhar Prasad 
from the operation of the decree of the 
first Court. In this second appeal the 
defendants are apparently asking this 
Court to exclude from the operation of the 
decree the share of Gajadhar Prasad on 
the ground that he attested the sale-deed. 

The application is resisted on the strength 
of a decision of this Court in Chunni 
v. Lala Rani (l). This ruling has not 
been accepted by the Madras High Court; 
but so far as we are aware it has been 
consistently followed by this Court or, at 
all events, has never been dissented from. 
On the broad question whether a Couit in 
second appeal can, under Order I, rule 10, 
make a person who was not a party in 
the lower Appellate Court a party in 
second appeal, we are not prepared to 
differ from the decision of this Court. We 
note, however, that in the present case 
our decision will not tie the hands of 
the Bench trying the second appeal. If 
the Bench hearing the appeal come to the 
conclusion that the lower Appellate Court 
ought to have taken up the question which 
has now been raised, it will be able to 
remand the case under Order XLI, rule 
23, and the lower Appellate Court will 
then be able to make Gajadhar Prasad a 
party. The substantial que.stion for decision 
at the hearing of the appeal will be 
whether the defendants are entitled to 
raise the question at this stage. We have 
been referred to Order XLI, rule 33. We 
express no opinion as to the applicability 
of this rule beyond saying that w'e are 
certainly not prepared to act under it at 
this stage. 

The present application is dismissed with 
costs. 

Application dismissed. 

(1) 16 A. 5; A. W. N. (1893) 141. 
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VISHUNATH KL’Ali I'. LADLI PRASAD. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Ari’eal No. of 1914. 

August 12, 1914. 

P/*e 5 en/:—Mr. Kanluiiya Lai, A. J. C., and 

Mr. Kendall, A. J. C. 

Thnknrahi VISHUNATH KUAR— 
Defi:ndant—Ai'PEllant 
versus 

LADLI PRASAD—Plaintiff another and 
—Defendants—Re.sfon dents. 

Salc-deeil, i<etfitig auhlc of^ auif for-~f’laim under 
litigation, .'t/lie of-ValidHij or inralidilij of futle tj 
be judged by circuinKtancca atiendiny it ^Petiti()ll^ 
v'l'itcr, poKition of-Cdi^e, conduct of, entniafed to peti- 
tinn-ivriter—Lifigafion, e.rperienre in, effert of ~ Legal 
eom^eguencps of acts-Tranmrfion, true import of^ 
Undue influence. 

The validity or invalidity of the sale of a claim 
under litigation is not to be judged by the value of 
the property affected thereby after the claim is 
decreed, but by the circumstances as tliey stood wboii 
the sale was effected. 

Where a petition-writer, who was engaged as an 
e.xport in litigation to prosecute a case and was to 
get a share in the claim under litigation in case of 
success and who during the i)endency of that case 
sold off his .share, subsequently sued, after the claim 
was decreed, for sotting aside the .sale on the gnuind 
that it was brought about under undue influenco: 

Held, that the petition-writer could not lie con¬ 
sidered to be a person who did not understand the 
legal consequences of his acts or the true import of 
the transaction in which he had (mtered or to lie in 
the positiort of a person up m whom undue influence 
could be exorcised. 

Appeal from tlie decree of tlio Subordi¬ 
nate Judge, Bahraich, dated 15th January 
1914. 

Mr. Muhammad Wasim, for the Appel¬ 
lant. 

The Hon’ble Dr. Tej Bahadur Bapm and 
Babus Biif/tes/iirar iVa^/t and Lnchman Prasad 
for the Respondents. 

JUDGMENT.—The suit out of which 
these two appeals have ari.seu was lirought 
by one Ladli Prasad, calling liimself a re.si- 
dent of Mnhalla Begamganj, city Lucknow, 
against the two persons who lay 
claim to the estate of the late Rawat Raglui- 
raj Singh, to set aside a sale-deed dated flie 
8tii February 1910 executed by the plaintilT 
in Rawat Ragliuraj Singh’s favour ami 
for a declaration that the plaintiff was the 
owner of a one-anna share in the property 
detailed in the list attached to the plaint 
The plaintiff expressed his readiness, if so 


ordered, to refund the consideration-money 
for that sale which he had received. 

The facts of the case will be better under¬ 
stood from the following brief resume of 
antecedent events. One Birj Bahadur came 
somehow to know that he was the owner 
of certain property which was in the pos¬ 
session of the ilaharaja of Balrampur. He 
was not in a position to .stand the expenses 
of a law suit, and determined to .sell .some 
portion of tliis property to find the neces¬ 
sary funds. He had a brother-in-law 
Ram Het, a Pleader in Sitapur, whom he 
approached for advice. They appealed to 
Ladli Pra.sad, who was then a petition- 
writer at Sitapur and who may he termed 
an expert in litigation. "With /Ladli Prasad 
they visited Lucknow and interviewed Mr. 
Zaliur Ahmad, one of tlio Pleaders prac¬ 
tising in the Judicial Commissioner’s Court. 
Arrangements were finally come to by 
which money was advanced by one Abdul 
Rahim of !Mau Aima of the Allahabad 
District, a near eonneotion of Mr. Zahur 
Ahmad. A sale-deed was drawn up on 
tlie 9t]i of May 1908. Mr. Zalmr Alimad 
stated in examination that rough calcula¬ 
tion was made as to the probable costs of 
tlie litigation, and tliat tliese probable 
costs were set out as tlie consideration in 
this sale-deed, according to the terms 
of which seven annas of the property 
in dispute were sold to Abdul Rahim, the 
entire consideration money being loft with 
him to defray the expen.ses of litigation. 
One anna was transferred to Ladli Pmsad 
unconditionally ; and it was sot out that 
the expenses of litigation would he borne 
by Abdul Rahim. On the 19th December 
1908 a suit was duly tiled by Birj Bahadur 
and his two vendees, and a power-of- 
attornoy in the name of Ladli Prasad was 
executed by both Birj Bahadur and Abdul 
Rahim. Tlie suit with mesne profits was 
valued at one lac and ten thousands. In 
his written statement the Maharaja objected 
that Abdul Raliini was henamt for Mr. 
Zahur Ahmad, who it was as.serted was 
fostt'i'ing the litigation. Mr. Zahur Ahmad 
occupies by no means a low position among 
the legal practitioners who appear before 
tliis Court ; and to a gentleman in such 
a position anything approaching a promotion 
of litigation for his own personal profit 

■vyoukl savour strongly of unprofessional 
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conduct. Mr. Zahur Ahmad, therefore, 
as he states in examination, sought the 
advice of the Judicial Commissioner. As 
a result of that advice the property was 
re-transferred to Birj Bahadur and re¬ 
sold to Rawat Raghuraj Singh and certain 
other persons, Ladli Prasad again receiving 
a one-anna share as before. To meet any 
objections which might be made, Mr. Zahur 
Ahmad associated himself with Abdul 
Rahim in the re-transfer to Birj Baha¬ 
dur. Both transactions Avere completed 
by a single document dated the 30th of 
April 1909 ; and it is admitted that the 
same conditions applied as applied in the 
case of the first sale-deed, namely, that 
the consideration money, Avhich in this 
case Avas Rs. 7,000, Avas left Avith Rawat 
Raghuraj Singh Avho Avas responsible to 
bear the costs of the litigation and that 
Ladli Prasad should have his one-anna 
share as before without incurring liability 
for the payment of any money. On the 8th 
of February 1910 Ladli Prasad transferred 
half of his one-anna share to RaAvat 
Raghuraj Singh for Rs. 1,000, Rs. 200 

being paid at the time of the transfer 
and the remainder to be paid in instal¬ 
ments of Rs. 100 ; and it is admitted that 
these payments Avere completed by the 
end of the year 1910. At the time of the 
execution of this sale-deed the plaintiffs’ 
preliminary evidence had been completed. 
The dispute between the parties in that 
suit Avas mainly one of custom. A large 
number of Avitnesses had at that date 
been examined on behalf of the defendant; 
and it still remained for th-e defendant to 
complete his case and for the plaintiffs 
to produce rebutting evidence on the 
question of custom. It is admitted that 
in all some seven hundred witnesses were 
examined in that case. On the 21st of 
April 1910 Ladli Prasad filed an applica¬ 
tion to the Court that the shares of the 
plaintiffs in that case should be altered in 
accordance with this sale-deed of 8th Feb¬ 
ruary 1910. It may be noted here that 
under that sale-deed the obligation lay 
upon RaAvat Raghuraj Singh to make this 
application and that the doing so by Ladli 
Prasad was optional. This is the sale-deed 
which Ladli Prasad seeks to have set 
aside in this present suit. The claim of 
■the plaintiffs Ayqs decreed on the 7tb June 


1911, the share of each plaintiff being 
specified in the decree. On the 17th of 
August 1911 Rawat Raghuraj Singh died. 
The Maharaja of Balrampur appealed to 
this Court and a compromise Avas arrived at. 
Birj Bahadur Avas paid a lac of rupees and a 
lac of rupees Avere to be distributed betAveen 
the owners of the other eight annas. Before 
the sale-deed of 8th February the other 
persons Avho had been associated Avith the 
RaAA^at as purchasers in the sale-deed of 
the 30th April 1909, had parted Avith their 
rights to him. After the decree had been 
pa.ssed the Rawat conveyed six pies of his 
share to one Nazir Ahmad, and nine pies 
to one Sri NeAvas ; and Avhen the compro¬ 
mise Avas arrived at Nazir Ahmad received 
Rs, 6,250 for his six pies and Sri Newas 
Rs. 9,3V5 for his nine pies. Ladli Prasad 
made in some Avay his OAvn arrangements Avith 
the Maharaja, and for his one-anna share, 
half of Avhich had been sold as noted above 
to RaAvat Raghuraj Singh, Rs. 20,000 Avas 
to be paid. Rupees 10,000 Ladli Prasad has 
received. 

Ladli Prasad then on the 7th February 
1913 brought this present suit in the 
Court of the Subordinate Judge of Bahraich. 
Re alleged that under an oral agreement 
come to at the time of the first sale-deed, 
and continued at the time of the second 
sale-deed, it Avas stipulated that he Avas 
to continue to conduct the suit and that 
Abdul Rahim, and subsequently Rawat 
Raghuraj Singh, was to continue to pay 
him (Ladli Prasad) one rupee a day diet 
money till the suit aa'rs finished, besides 
reimbursing him for expenses incurred in 
the search for a purchaser. He alleged in 
his plaint that the property in suit AA^as 
valued at four lacs and that the entire 
claim including mesne profits Avas for five 
lacs, which allegation is unture. He al¬ 
leged in paragraph 12 that he was not in 
a position to leave his home and to go 
to other cities for months and to bear 
expeixses of travelling and food, and that 
this Avas Avithin the knoAvledge of RaAvat 
Raghuraj Singh. In paragraph 13 he 
stated that the latter stopped the payment 
of the travelling expenses and diet money 
Avhich had been agreed upon ; and that he 
alleged fraudulently to him (Ladli Prasad) 
that Birj Bahadur and Ram Het Singh 
depi^d any contract with him, and pro'- 
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hibited tlie payment of these expenses and 
this diet money. As a result of this he 
(plaintiff) found himself, he alleged, unable 
to join certain commission proceedings at 
Shahjahanpur, Fatolipur an<l other places. 
In paragraph 15 lie stated that, seeing this, 
Rawat Raghiiraj Singh tlireatened tliat he 
(Ladli Prasad) would not l)e entitled to get 
one-anna share and would be liable for 
damages, because he was not prosecuting 
the case ; and that he had further added 
that if a sale deed in respect of half of 
bis share was executed in his (the Rawat’s) 
favour, expenses and diet money should 
continue to be paid. Fully believing, tliere- 
fore, that his one-anna share would be 
lost if he did not conduct the suit, 
he executed the said sale-deed in Rawat 
Raghuraj’s favour for what he terms 
to be the insignificant sum of Rs. 1,000. 
In paragraph 17 he stated that. he did 
this on account of false statements, fraud 
and unlawful pressure of Rawat Raghuraj 
Singh. 

The lower Court found that no mis¬ 
statement of facts and no fraud had l)een 
proved; and this finding has not been 
disputed in tin's Court. In fact the learneil 
Advocate who has represented him in this 
Court opened his address with the words, 

I do not charge fraud or misrepresenta¬ 
tion.” The lower Court found that there 
a was no doubt tliat one-anna share was 
given to Ladli Prasad to find out a financier 
for litigation and to do pnirwi in the case. 
He was to engage Picadors, that is to .say, 
to suggest points and questions and to 
bunt out evidence in proof and rebuttal. 
It finds that tliere was a contract between 
the plaintiff and tlie Rawat, hy wbicli the 
plaintiff .should be paid travelling allowances 
and daily allowance at a fixed rate, and 
that he was paid up to the Ifith August 
1909. It finds tliat no satisfactory cause 
has been sliown as to wliy that payment 
.should have ceased as it di<l on tho 

16th August 1909; and it thinks tiiat the 

Rawat, finding expenses lieav ier tlian an¬ 
ticipated, determined to harass Ladli Frasa.l 
by withholding payments ami puffing him 
in jeopardy of his own share, it finds further 

that Ladli Prasad Jiaving been tohl by Mu¬ 
hammad Ismail, Pleader, that if he did not 
prosecute tho case he would prohaiily lose his 
one-anna share, thought that six pie.s were 


better tlian no pie at all; and thus adroitly 
influenced, he consented to execute the sale- 
deed for half of his one-anna share in favour 
of the Rawat. From the 8th February 1910 
it found tliat daily allowance was again paid; 
and it was, therefore, satisfied that the sale- 
deed must have been obtained under undue 
influence. 


riie two defendants have tiled separate 
appeals against this finding. 

We are entirely unable to agree with the 
finding of the lower Court, which is purely 
conjectural, Ladli Prasad was not such 
a person as to he deceived hyanj'thing that 
Rawat Raghuraj Singli might say as to the 
legal consequences of his failure to he pre.sent 
at every licaring of the suit. Ladli Prasad 
alleges that lie consulted Pleaders, from whom 
he was led to believe that his right to one- 
anna .sliare depended on his continuous 
pniriri. From the evidence of those Pleaders, 
however, all we can find is that he was told 
that if the case did not succeed, he would not 
get liis one-anna sliare; and this was in itself 
a patent fact. The sale-deed, under which 
the rights of Ladli Prasad to his ono-anna 
share arose, contained no condition ns to 
ptunri but rather set out an unconditional 
transfer: ami wo liave no doubt that Ladli 
Prasad, with his experience in litigation, was 
perfectly aware of the provisions of section 92 
of the Kvidence Act and that he would he 
tho last person to allow for a moment that 
evidence could he admitted as between the 
parfies to those sale-deeds, for the purposes 
of varying or adding to tlieir terms. The 
past history of this gentleman is interesting. 

According to his own description from 1877 

to L^9-l. he was a petition-writer in the 
Revenue and Civil Courts at Sitapur. From 
fliriice till I89:i he was a petition-writer in 
this Cdurt. After that ho became a mnhhtnr 
of tdiaiidhri Slier Ralindur Singh, Taluhlar 
nf Deokaliya, in the District of Bahraicli. 
1L* was in his service till 1905 in charge of 
the eslafe lif igation, as we learn fnira the state- 
nienf of Mr. Zaliur Ahmad; and he achieved 
a cerfain amount of success. After that 
lit' became iuttkhtar of Sardar Lahh Singli for 
f wo or Ihree monllis. After that he fell ill 
and refurned to Sitapur, where ho again 
ado[)led flu* profession of a petition-writer in 
flu* Hevenue and subsequently in the 
Civil Courts until February 1908, when 
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he, as he says, engaged himself in the pairwl 
in this suit with the Maharaja of Balrampur. 
He gave his address in the sale-deed as a resi¬ 
dent of Lucknow, and not of Sitapur. There 
is absolutely nothing upon the record which 
can justify a finding tliat the sale-deed of a 
half-anna share was brought about owing to 
any improper pressure brought to bear upon 
Ladli Prasad by the Rawat. It is admitted 
in this Court that all the bills pi'esented for 
payment to Rawat Raghuraj Singh from 1st 
May 1909, that is to say, from the very first 
date after the execution of the sale-deed were 
all paid. It is admitted that he received 
advances, for which he gave credit in those 
hills; it is admitted that he did not expect 
payment except on presentation of those 
bills, and it is admitted that he only 
submitted bills for the days when he 
actually worked. One Banke Lai kept 
on behalf of Raghuraj Singh a full 
account of the expenses incurred in connection 
with this suit; and Exhibit 8 on the record 
is the register in which those accounts were 
written. By means of six bills Ladli Prasad 
obtained payment for work done on every 
day between the 1st May and the 5th August 
1909. Payments of two other accounts 
appear in the register, 6th to 9th August 
and 15th to 18th August. From the evidence 
it is shown that Ladli Prasad presented a 
bill for work done from the 6th to 21st 
August, Exhibit 9. The Rawat and his legal 
advisers began to come to the conclusion that 
Ladli Prasad was becoming extortionate. It 
was, therefore, ordered that he should only 
be paid for the days for which he actually 
worked; and Rs. 9 were cut out of his demand 
on this occasion. They were also suspecting 
that Ladli Prasad, strictly against the con¬ 
ditions of the instrument of the 30th April, 
was feeling his way towards making his own 
terms with the Maharaja. With reference to 
this day (18th August) it is to be noticed that 
the plaintiffs’ evidence in the Balrampur suit 
closed on the 17th of August. The defend¬ 
ant’s evidence was commenced on the 23rd 
of August. Ladli Prasad was being sum¬ 
moned as a witness for the Maharaja. What 
did this portend? On the 21st of August 
Ladli Prasad wrote a letter, Exhibit 7, to 
Banke Lai which, in our opinion, betrays the 
cloven hoof. The gist of it was:— ‘I am very 
ill. After looking through my account please 
have it paid up, so that I may not be prevent¬ 


ed from attending Court day after to-morrow.” 
We think a covert threat may be read in 
between the lines of this letter; and it is 
evident that the Rawat was of the same 
opinion. The reply of Banke Lai on the 
reverse of the letter is to the following 
effect:— Mirza Saheb handed me your account 
and has instructed mo that you are to be paid, 
as arranged, in accordance with the days you 
actually worked, so Rs. 9 are cut. AVhen 
you go to Bahraich you will continue to be 
paid at the daily rate: and you must go on 
the day after to-morrow, as you have been 
summoned.” This amounts to a reply:—“You 
will be paid the proper amount: and don’t 
hold threats over me: you have got to go to 
Bahraich.” 

On the 4th of September Birj Bahadur 
wrote to the Mirza Saheb. His letter is 
Exhibit M on this recoi'd. In it he refers to 
a letter from Ladli Prasad, in which the 
latter threatens that as he had not been 
paid his travelling expenses he proposed 
to come to a settlement regarding his 
share, which is in direct contravention 
with the arrangement they had come to 
on the 30th April. It is admitted for 
Ladli Prasad that such a letter was 
written. He suggests to Mirza Saheb that 
when he goes to Bahraich, he should file 
an application in the Subordinate Judge’s 
Court on behalf of the vendees, calling 
the Court s attention to those provisions 
of the 30th April and asking that any 
application Ladli Prasad might make for 
a settlement or a dismissal of his suit in 
respect of his share should be rejected. He 
also shows willingness to cancel the 
power-of-attorney in Ladli Pra.sad’s favour 
if advised, and records his suspicion that 
Ladli Prasad is intriguing with the opposite 
party. He notes at the end that they will 
have to be careful how they deal with him, 
because he is a witness on the other side 
and they cannot tell what he may say if he 
cho.se. By the Mirza Saheb is meant Mr. 
Sami Ullah Beg, Vakil of this Court, who 
was conducting the plaintiffs’ case. The 
responsibility for the conduct of the suit had 
been definitely left to Abdul Rahim, and 
after him to Rawat Raghuraj Singh. This 
was a case depending on custom, where not 
only Wajih-ul-arazz had to be searched out, 
but also it would be necessary to elaborate a 
mass of oral evidence; and it was, no doubt. 
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for tins reason that, treating Ladli Prasad as 
an expert in sucli matters, Birj lialiadur and 
the other vendees had executed a power-of- 
attorney and Irid put tlieiuselves to some 
extent in his liands. It is quite clear that 
by the end of August 1909 they had come to 
suspect his good faitli. They did not think 
he was dealing straight with them in tlie 
matter of expenses; and they tliought that 
he -was unscrupulous enough to sacrifice them 
to a better offer from the other side. AVe 
have no doubt, therefore, that from that time 
Rawat Raghuraj Singli detei-miiied to keep 
matters mord in his own hands; and it is in 
evidence that he employed the services of six 
or seven karindas to visit various Districts, 
witli a view to finding the necessary evidence. 
Ladli Prasad.- produced a medical cei’tilicate 
to show that about the 21st of August he 
•was suffering from liver complaint and was, 
therefore, absent from the case for some time. 
But we are of opinion that he was cunning 
enough to begin to .see that his independent 
reign was over and that those responsihlo 
under the sale-deed for the prosecution of 
the case ■were going to take matters pretty 
well in their own hands. He saw that under 
the terms of the deed he could not oppose 
their so doing; and feeling now no longer so 
sure of the success of the case, when he had 
no longer the controlling hand in it, he was 
only too ready to reduce lii.s risk hy selling 
half his rights for a considerable sum down. 
It must be remembered that tlie seven-nnnas 
share was only valued at Rs. 5,000 at tlie time 
of the first sale-deed and at Rs. 7,000 at the 
time of the second, so that he wa.s obtaining 
for his share a valuation which exceeded 
by no less than 100 per cent, what had gone 
before. The most expensive part of the 
case bad still to be gone through, in wliich 
lie would have a liability of 1 ;l2nd instead 
of l^lGth; so that lie was not making sucli a 
bad bargain. ‘When he came to find after¬ 
wards that the claim was decreed and that 
he had lost a half-anna share for a thousand 
rupees, he determined dishonestly to try to 
avoid the .sale and to recover tlie half anna 
by means of this suit. 

In our opinion the claim of the plnintilV 
was entirely improper and false and we 
allow the appeals and dismiss the suit. 
We allow the appellants one set of costs in 
the two appeals together in lioth the Courts. 

Apj)eal allowed, 


CALCUTTA HIGH COURT. 

Ordinary Original Civil Jurisdiction. 

Civil Suit No. 900 of 1913. 

June 4, 1914. 

Preseuf: —Mr. Justice Imam. 

JOGESH CHANDRA CHAUDHURI— 

Plaintiff 

versus 

^LOHINI CHANDRA RAY and others 

—Defendants. 

Ciipijnyhf Act {HI i>f 191-1-), s, 2 —Iiifriiigcmcut 
of ciipyriijlit—Lnir Reports — Jiidtjinoifs — K.t tracts and 
farts colivctcil by \{cp<>rtct\ irhcfhrr can hr cetjned. 

It is gfiior.'illy triu' that in the reports of judg- 
incuts tlie n'porter has no copyright, but it 
cannot be said that in tlie selection of eases and 
in the arrniigeineut of rejiorling the reporter has 
not till' |)roteetion of the law, lie is entitled to 
report such judgments as he obtains by expendi- 
ture of his time, laliour ami money, but where 
lie fails to exert his own energies, he cannot bo 
allowed to avail himself of other people’s industry. 

Therefore, wliere the defendant reproduced, not 
only the judgments which had hci'ii rc])orted by the 
plaintiff, hut also such parts of the ])laintifF’s reports 
as formed no jiart of judgments and also took 
from (he jilaintitT's reports extracts and facts 
which had been colh'cled by the plaintiff from the 
records of the cases: 

/ff’/(/,that the defendant luid infringed the plaintiff's 
copyright. 


FACTS.— This is a suit for an injunction 
and damages on account of literary loss 
against the defendants on the ground that 
the first defendant, wlio had been bringing 
out a law periodical named the ^Calcutta 
Case Law", liad committed piracy and that 
the second defendants were the printers 
of that periodical. The plaintiiT is tlie pro¬ 
prietor anil publisher of a law periodical 
known as the "Calcutta Weekly Notes" 
and he eliarges the first defendant with 
iiiFi-ingement of copyright. The copying 
lias been so slavish tliat in several instances 
the mistakes in the reports in the **Calcutta 
A\eekly Notes" as well as errors and omis¬ 
sions, head-nidcs and even Reporters' initials 
have been copied by the "C’alcutta Case Law." 

Messrs. /’. ( 'li>ikritritrfi\ //. /). Rose and R. 
7v. Lalun, for the IMaintilV. 

d'he Delciulani No. 1 appeared in person. 
Mr. M. A. for Defendant No. 2. 

I he Ib'irihhui! No. 1 ;—.The similarity 
in the two pubheation.s are duo to accidents 
and coiiieideiiees and not to piracy. When the 
subject is tlie same, independent labour may 
give the same vesuli. If there is an acci¬ 
dental mistake as to date, that does not show 

infringeiuent of copyright. None of the 
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head-notes inrmy publication were verbatim 
copies of the head-notes in the plaintiff’s 
publication. Out of 1000 cases, the plaintiff 
has only been able to cite tive as having 
been copied. Therefore, if I say that those 
five were due to accident or to the same 
nature of the^subject, I .state nothing unusual. 
If I can digest 995 cases independently I 
could surely have digested those five cases. 

As regards the question of law, I submit 
that I am entitled to take notes from other 
Law Journals so long as they are not material 
or substantial portions of such notes. No 
one can claim copyright with regard to 
judgments. With regard to head-notes I am 
entitled to take them from any book. 

Mr. Chalcravarti (with him Mr. B. K, 
Lahiri ):—The defendant has not been able to 
furnish any evidence to show that he had 
ever obtained a single judgment from the 
Court, because if the judgment had been 
taken he was entitled to go to the original 
materials. It is not suggested further that 
he employed a single person for the purpose 
of obtaining copies of judgments. There is 
no evidence to show that the defendant ever 
employed any one to assist him in digesting 
or making head-notes. 

As regards the point of law, there is a 
great distinction between “piratical appro¬ 
priation” and' “fair abridgment” and “the 
right of extract for the purpose of comment 
or criticism.” What I contend is that the 
plaintiff, who through expense and labour 
has made a selection of a number of judg¬ 
ments in the course of the year out of the 
voluminous judgments of the Court, has a 
copyright, and there can be a copyright 
in that selection itself, that is to say, in the 
report of a case which consisted of head-notes, 
short head-notes, statement of facts and 
judgment. It is not the judgment by itself, 
but it is the report consisting of a number 
of things, and the plaintiff has certainly an 
exclusive right of property in respect of those 
in which he spends a lai'ge sum of money. 

JUDGMENT.—-The plaintiff in this suit 
is the proprietor and editor of a law 
periodical, known as the “Calcutta Weekly 
Notes,” The first defendant is the proprietor, 
editor and publisher of a rival law periodical, 
known as the “Calcutta Case Law.” The 
second defendant is a company of printers. 
The suit is to restrain the defendants 


from committing piracy on the plaintiff's 
periodical, for an account of the profits 
made by the first defendant by the sale of 
the piratical issues of the “Calcutta Case 
Law”, for damages and for other con¬ 
sequential relief. 

The plaintiff's case is that the re¬ 
ports of the decisions of this Court as 
well as of the Judicial Committee of the 
Privy Council published in the “Calcutta 
Weekly Notes” are the result of consider¬ 
able labour and expense on his part as well 
as on the part of the staff employed by him 
and that in his reports he has an exclusive 
copyright. He complains that the defend¬ 
ants have been systematically pirating 
the reports from the “Calcutta Weekly 
Note.s” and printing and publishing 
the same in the Calcutta Case Law.” In 
the schedule of the plaint some of the in¬ 
stances of piracy have been set out. A 
comparison of the reports in the “Calcutta 
Weekly Notes” with those of the “Calcutta 
Case Law” establishes the fact of the 
latter reproducing the reports of the former 
with a degree of faithfulness that leaves no 
room for doubt that the defendants have 
availed themselves of the benefits of the 
plaintiff’s labour. 

The second defendant has undertaken 
not to print any more of the piracies of 
the first defendant. The trial, therefore, 
has proceeded on the contest of the latter 
only. The contesting defendant maintains 
that the plaintiff has no copyright in the 
reports of judgments of any Court of law 
and denied the alleged piracy, 

It is generally true that in the reports 
of judgments the Reporter has no copy¬ 
right, but it cannot be said that in the 
selection of cases and in the arrangement 
of the reporting the Reporter has not the 
protection of the law. The defendant is 
entitled to report such judgments as he 
obtains by expenditure of his time 
labour and money, but where he fails to 
exert his own energies, he cannot be 
allowed to avail himself of other people’s 

industry. The contesting defendant, instead 

of restricting himself to reporting the 
judgments only, has gone much farther. 
What he has done in the present case 
is that he has freely drawn on such portions 
of the plaintiff’s reports as form no part of 
the judgment. He has also taken from 
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the plaintiff's i-eports the quotations from 
judgments that were appropriate to the 
reports. The plainfiit's repfu'ts in many 
instances contained statements of facta not 
to be f(’und in the judgments, but have 
been gathered by the Reporters from the 
records of the cases. The defendant, no 
doubt, is at liberty tr) bestow his labour 
on collecting the facts for himself, but he 
is not entitled to avail himself of the labours 
of others. 

“Whilst all are entitled to resort to 
common sources of information, none are 
entitled to save themselves trouble and 
expense by availing themselves for their 
own profit of other men’s works, subject to 
copyright and entitled to protection." So 
said Lord Langdale, R., in Leicis v. 
Fulhirtou (1). The offentl ing instances in 
this case are either copying or merely colour¬ 
able alterations of the plaintiff's reports ac¬ 
companied by blind repetition of obvious 
errors. 

1 have no doubt in this case that tlie 
contesting defendant has committed literary 
piracy on the plaintiff's periodical, and in 
this view this suit has to bo decreed. 'ITie 
result is that the plaintiff succeeds and the 
defendant No. 1 will be resti-ained from 
pirating from the ‘ Calcutta Weekly Notes" 
for the purpose of his publication, lie is 
further restrained from selling or circulating 
any of the copies of the pirated publication 
since August 1910. The defendant is 
directed to render a full account t(» the i)Iaint- 


iff of the pirated issues of the “(hilculta 
Case Law" published since August 1910 and 
of the profits made by their sale. He is 
further directed to deliver in Court the 
unsold copies of the pirated issues of the 
Calcutta Case Law" publi.shed since August 
1910 and tlie same shall be <lestroyed. 'I’he 
defendant No. 1 will pay to the plaintiff 
the co.sts of this .suit on .scuh- N,,. 1|. 
The defendant Company is only to l)e iiuble 
for such costs as are occasioned by joining 
it as a defendant up to December Lst, lOl.’J. 


Suit (Ifcmd. 

(1) (1839) 2 Bouv. (5 at p. 8; H ,]. VU. 291; .lur. 
009; t>0 11. U. 8 ); 18 Eug. K(’p, 1080. 


ALLAHABAD HIGH COURT. 

KiifST ArriiiAL fuom Oudeu No. 31 of 1914. 

June 5, 1914. 

Present: —Mr. Justice Cliamier and 
Mr. Justice Rafique. 

JAGANNATH and others— ArpELLANT.s 

versus 

LACH^MAN DAS and another— 

Respondents. 

Piorliirial In^folvencij .Ir/ {III o/1907), 5. 30— Juris- 
(Jirtiiiii (if Jji.'itrict Jmhjc fo ivfer uiatlcr (o subordinate 
Court. 

An in(|iiirv imdcr section 30 of tlie Provincial 
Insolvonev Act cainn)t he delegated to a subordinate 
Court, The District Judge must himself decide wlie* 
tlier or not action should he taken to annul a transfer 
under the section. 

First appeal from the order of the District 
Judge of Bareilly. 

Afr, J^urushotfam Das Tandon, for the 
Appellants. 

TItc Hon’ble Dr. Safish Chandra Banerjiy 
for the Respondents. 

JUDGMENT.—Lacbman Das was adjudL 
cated insolvent on Docomber the Gth, 
191ii. He appears to have made a mortgage 
of his property on April 11th, 1912. 

The Receiver appointed in the insolvency 
proceedings made a report to the District 
Jmlge suggesting that this mortgage should 
be annulled under section 3G of the Act. 
On the 23rd of January 1913 the District 
Judge asked the Alunsif of Pilibliit to 
bold an imiuii’.v and report whether the 
mortgage was made luma jUle nr not. The 
Munsif after taking evidence reported that 
the mortgage had been made hona fide. 
The District .ludge accepted bis finding 
and lieltl that the mortgage must .stand. 
The Act makes no provision for tlio 
reference of sucli a matter to a subordinate 
Court. The Disti'iet Judge alone had 
jurisdiction in the matter and should 
himself decide npon such evidence us may 
be avaliable whether or not action should 
be taken io have the mortgage set aside. 
J’he District Judgi* should give the Re¬ 
ceiver and tlu' creditors an opportunity 
(*f being licaixl in the matter beforo he 
arrives at a decision. We set aside the 
present order that the mortgage is to stand. 
Nt» order as to costs. 


Appeal allowed. 
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AKKARAJU NARAYANA RAO V, AKKARAJU SESHAMMA, 

MADRAS HIGH COURT. 

Civil Appeal No 227 of 1910, 

Civil Miscellaneous Petition No 2078 

OP 1911. 

September 4, 1914. 

Present: —Sir John Edward Power Wallis, 

OfFg. Chief Justice, and Mr. Justice 

Seshagiri Aiyar. 

In Appeal Suit No. 227 of 1910 
AKKARAJU NARAYANA RAO— 
Plaintiff—Appellant 

V6VSU$ 

AKKARAJU SESHAMMA (died) and 
OTHERS Defendants—Respondents 

AND 

In Civil Miscellaneous Petition No 2078 

op 1911. 

NAMBURI VENKATAKRISHNA RAO— 

Petitioner 

VBTStlS 

AKKARAJU NARAYANA RAO— 

, Respondent. 

Jitnda Law-Joint family—i^udeus of ancestral 
” Sfpamte acquisition by individual members 
Fiesumpfwn—Cnnl Procedure Code {Act V of 1908) 

fi^'^S-Courf.fee inefficient— 

A joint Hindu family pre-supposes the possession of 
common property. Under the Hindu Law mere 
living together of the members of the family will 

bv^ of properties acquired 

by each individual member. There must have been 

ancestral property which was utilized 

tSn subsequent acquisi- 

tion, or the members must have thrown their joint 

nn™/h^® '"‘a- the intention of gh-ing 

up their individual rights in them. ^ * 

33 A. 677; 8 A. L. J. 723; Dhnrm Das Panda v! 
J/asummuf Shama Soondri Debiah, 3 M. I. A.‘ 229; 

10^9 T* i'“f'l edaiaiii V. Narayana, 2 M. 

19; 2 Ind. Jut. 709, followed. 

Under section 149, Civil Procedure Code, a Court 
has a discretion m all cases to allow the payment of 
the Court-fee at any time. 

Balkai^n Eai v. Gohind Nath Tiwari, 12 A. 129 at p. 

D 7 W N. (1890 39; Achut Ramachandra 

1?% Balgaya, 21 Ind. Cas. 337; 38 H. 

41; 15 Bom, L. R. 902, distinguished from. 

-Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Guntur, 
in Original Suit No. 4 of 1909. 

Mr T. Prahasam, for the Appellant, 

Messrs. P. Narayanamurthi and V. Rama- 
doss, for the Respondents. 

Petition praying that in the circumstances 
stated and in the affidavit filed therewith 
the High Court will be pleased to dismiss 
Appeal No. 227 of 1910 as being presented 
out of time without .sufficient cause. 




JUDG.MENT. 

In C. M. P. No. 2078 op 1911. 
Ihetrue quest.-on i.s as to whether the 
appeal ^ out of t.me. The appellant under 
Order XLIV presented an applioation for 
leave to prosecute his appeal in forma pauperis 

accompanied by a memorandum of appeal 

as required by the Order. The applicXn 
or leave was two months out of time 
and was filed on the last day allowed f“r 
filing the appeal Eight days later the Court 
returned the application and the memorandum 
on the ground that the application was out 

tL '‘"m to explain 

the delay. Two days later the appellant 

memorandum of appeal 
with the full Court-fee and applied und«r 
section 149 that the delay should be excused. 

OrdJr Vrf msufliciently stamped 

Order VII, rule 11 (section 54 of the old Code), 

the Court IS bound to give a few days to nav 
the ins°uffiexcused if 

the insufficiency was caused by a mistake as 

o the amount of the requisite stamps. But 

under section 149 it is now left to the dis- 
crction of the Court. 

In Balkaran Eat v. Gobind Nath Tiwari (1) 
the opinion wa.s expre.ssed that these provi¬ 
sions of section 54 as regards a plaint were 
not made awlicable to a memorandum of 
appeal by virtue of section 582. To meet 

this decision, a new section 582A was insert- 
ed winch allowed the admission of insuffi- 
cieritly stamped memorandum of appeal 
presented within the proper period of limita¬ 
tion, provided the insufficiency of the stamps 
was caused by a mistake on the part of the 
appellant as to the amount of the reauisite 

appears to us to 
recognis. the correctness of the Allahabad 
ruling that section 54 did not apply to memo¬ 
randa of appeals as, if it did, there would 
have been no need of the new section. Then 
we come to the pre.sent Code which, for 
section 582A, substituted a new section 149 
not conhned to memoranda of appeals but 
giving the Court a discretion in all ca.ses to 
allow the payment of the fee at any time 
This, in our opinion, is the section whTcl 
governs the present case, and with respect 

we are not satisfied as to the correctne.ss of the 

ruling m Achut Ramchandra Fal v TCrnn 

(2) fc, 


(1) 12 A. 129 at p. 151 (F. B )• A W V an 

(2) 21 Ind. Cas. 337; 38^B. 4 lV 15 'bL ' 
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Order Vll, rule 11, is rendered upplicuble to 
inemoraii<la of appeals by section 148 so as to 
make it iiicuinbent upon us to admit 
memoranda out of time wliere the conditions 
of the rule are complied with, in the present 
case we are not prepared to differ from tlie 
exercise of the single Judge’s discretion in 
admitting the appeal. 


L\ xVri’EAL No. '^'2.1 OK 1910. 

Akkarazu Ramadoss had two sons, Sita- 
ramayyaand Janakiramayya. The plaintiff is 
the grandson of Sitaramayya. Tlie (h*fend- 
ant is the widow of Janakiramayya, who died 
in 1907. Tliis suit is for the recovery of his 
property on the ground tliat the plaintilf and 
the deceased were members of an undivided 
Hindu family and tliat by survivorship tlie 
plaintiff lias become entitled to it. Tlie case 
for the defendant is that tin* properties were 
the self-acquisition of Janakiramayya. 

The Subordinate Judge upheld the defend¬ 
ant’s plea and dismissed the suit. Hence 
this appeal. 


The plaintiff bases his claim on two 
grounds : («) tliat Ramadoss, the common 

ancestor of himself and Janakiramayya, ac¬ 
quired large property with tin* aid of wiiich 
the latter purchased the properties in suit; and 
(6) that his grandfatlier, Sitaramayya, and 
Janakii’amayya had thi'own their earnings 
into a common stock and that the pmprrties 
.sued for represent the savings and accumula¬ 
tions from the joint acciuisitioii. We have 
heard Mr. Prakasain at considerable length 
and we are not satisfied tliat either of thi'sc 
allegations lias lieen made nut in tin's ease. 
Ramadoss was apparently a man of methodi¬ 
cal habits. He kept accounts and altliongh, 
owing to lap.se of time, all of them are not 
available, J^jxlnbit 1’^ whieli rtdate.s to the 
period immediately preeediiig his death show.'^ 
tliat he left only Rs. S4 and odd at the time 
of his tleath. This sum has hoeii 
proved to have been spent fur lii> 
funeral expenses. AVe see no reason iu dis¬ 
agree witli the conclusion of the SulMu-diiiutt 
Judge tliat it has not been establisiied that 
there was any nucleus of tlie proj)rrty u 
Ramado.ss in the hands of Janakiramuyyu 
It has not been shown that any wen 

in tlie jin.ssession of Ramado.ss and that flie 
descended to his sons. Kxhihit \ has n., 
Ijeen pn.ved. Tliu prupurty mentioned i: 
^i.\llib^l 1) liii.s luj been .shown to lie ancestru 


property. There is no evidence that the 
imim mentioned in Exhibit C ever was in the 

possession of Ramadoss. 

As regards the theory of joint acquisition, 
prirna facie the facts that the two brothers 
were lending their savings in their individual 
names, transacted separate business and 
kept separate accounts are against it. 
There is no reliable evidence that Sita¬ 
ramayya remitted his earnings to his 
fatlier or brother. On the death of Sitara- 
mayya the properties left by him and the 
debts which he had advanced were all collect¬ 
ed by one Gopalakrishnayya on behalf of 
the widow. No portion of these was mixed 
up witli the earnings of Janakiramayya. On 
tlie other hand we have full and exhaustive 
accounts kept by Janakiramayya (Exhibit III 
series) after the death of bis father in lb70, 
which show with what small beginnings he 
began life and how tlicy were augmented 
month after montli. The totals in Exhibit 
111 series approximate to the properties now 
claimed in the suit. These accounts prove 
beyond doubt that the properties in dispute 
were the .self-acquisition of Janakiramayya. 

.Mr. Prakasam laid stress on the fact that 
Ramadoss applied for a succession certificate 
to tlie estate of his son, Sitaramayya. 
There is nothing to sliow that the certificate 
was granted or that any moneys were collect¬ 
ed by him ; imi/ constat that any money, if 
culh-eled, reaehed Janakiramayya and was 
mixed up by him with lii.s own money. Sub¬ 
sequent to the deatli of Sitaramayya and 
Ramadoss, .lauakiramayya brought up his 
lirolher s son and grandsons, educated them 
and got tliem married. They were apparent¬ 
ly living with tlieir motlier in Janaki- 
ramayya's lumse. Krmn these facts Mr. Pinka- 
sam argues that they eonstituted members of 
a joint Hindu family with the deceased and 
that tlie bunlen was upon the defendant to 
l>ruve that the propiu'ties were not ancestral. 
W v iwo nnalile to upholtl this contention. As 
the Suhorilinate Judge has pointed out, 
.lauakiramayya appears to have done just 
as mueh for tlie descendants of his brother 
who lun e never made any claim to share ui 
his property. Purtber, all these relatitnis in¬ 
cluding the plaintitV and his father appear 
to liavc liemi treated by Janakiramayya rather 
as dependents than as co-shavers. A joint 
family pri'-supposes the pos.session of common 
luoperty. Under the Hindu Haw mere liviuff 
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together of the members of the family will 
not make them joint owners of properties 
acquired by each individual member. There 
must have been a nucleus of ancestral pro¬ 
perty which was utilized for the purpose of 
making the subsequent acquisition, or tlie 
members must have thrown their joint 
earnings into hotchpot with the intention of 
giving up their individual rights in them, 
ilr. Justice Chamier examines all the previous 
rulings upon the subject in Ram Kishen Das v. 
-Oanda Mai (3) and says that “there is no 
presumption that property found in the 
possession of any one member is joint family 
property unless it is shown that the family 
as such possessed at least some property ” 
In another place the learned Judge says that 
■It IS only when there is “ancestral pro¬ 
perty by means of which other property may 
have been acquired, then it is for the party 

self-acquisition to prove that it was 

estate. We entirely agree with these pro- 

maf Shama Soondri Debiah (4) Lord 
^ ampbell states distinctly at page 240- 

whn 'r ® f ° a family 

and nnss °°™™s"sa,lity, eating together 
and possessing joint property.” The Judi¬ 
cial Committee laid down that under 
these circumstances the mere fact that 
purchases were made in the names of 

members of the family was not 
V deuce of separate ownership. VedavalU 

cipk proceeds on the same prin- 

We have found that there was no 
from^^R property proceeding 

did not throw their earnings into a com- 

findings tlie decisions 
tin^* have no applica- 

Tnrl * with the Subordinate 

annf=fl conclusion and dismiss the 

appeal with costs. 

Appeal dismissed. 


So 


madras high court. 

Civil Appeal No. 189 op 1909. 
August 10, 1914. 

Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice 
Kumarasawmy Sastri. 
ADAIKULAM CHETTl— Plaintipf-^ 

Appellant 

^ versus 

SUBBAN CHETTI axd others—Dependants 
„. , —Respondents. 

J-aw~Joint famihj~~Managi,uj member livina 

tuZf fn’'! 'S adoanced 

out of family fimds—Suif on >norfgnye-^Kon.joinder 

XT.11 ■* f— 

hirSe,raff‘'‘? -"“y fie accountable to 

nn ,fi™‘fie‘®'iffords no ground for dismissing the suit 
on the mortgage for non.joinder. The fact that 

between the plaintiff and those, 
ed in the profit of the transaction ^vould be 

of su™. sole right 

-afo?iapat/-a v. Bahrain Gorain 24 C 
AdaiH-alaw Cheffi v. Mariinufhu, 22 M 326* 9 M L f* 

the'^mer! assignment of mort<^a"-e 

will noi afford^H^''"'"’‘i“^ consideration to the assfgnor 
will not afford the mortgagor a good defence. 


iuHiln S.fA*’,!;,''' ^ 


Appeal against; the decree of the Court of 
the Subordinate Judge of Tanjore, in Original 
Suit No. 49 of 1906. 

Mr. T. Narasimha Aiyangar, for the An- 
pellant. ^ 

Messrs. T Rangachariar, L. 8. Veerara^ 
ghava Aiyar for Mr. L. A. Govindaraghava 
Aiyary for the Respondents. 

JUDGMENT. 


P. 


Wallis Oppo C. J._I have had the ad¬ 
vantage of reading the judgment of my 
learned brother and shall only deal with the 
right of the plaintiff, a member of a joint 
amily, to maintain a suit to recover money 
belonging to the joint family advanced V 

oi^in^ T defendants witliout 

joining the other members of his family 
interested in the money. 
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x\.ccorrling to tlie view we take of tlie 
facts and for reasons given in the judg¬ 
ment of my learned brotlier, we hold that 
tlie money was advanced to the mortgagor 
without disclosing tliat it belonged to the 
joint family, and at a time when the plaintiff 
was not the managing member of the family. 

It was held in Adafkhihnn ('hrtti v. Marimnthn 

(1) and other cases that in the cases of joint 
family where the contract was in the name 
of the plaintiff, he was entitled as the agent 
of an undisclosed principal to sue on it himself 
without joining the other members of the 
family. This decision, it is true, was not 
approved of in Heshan Paffar v. Veera Ragharn 
Paftar (2) but appears to me to be supported 
by the recent ruling of the Privy Council in 
Kishon Parshad v. Har Navnin Singh (3) 
where the fact that the contract was properly 
entered into by the plaintiff, was, it seems 
to me, treated as one of the grounds entitling 
him to sue. I do not find anything inconsist¬ 
ent with the proposition in the judgment of 
Benson and Sundara Aiyar, JJ., in Sheikh 
Ibrahim Tharognn v. llama Aiyar (4). The 
bond in that case liad not been taken in the 
name of the managing member wlio brought 
the suit, but in the name of another member 
who was joined as the Ibth defendant. Certain 
payments to 16th defendant were held bad 
on the ground that they were fraudulent, 
but there is no suggestion that in the absence 
of fraud he could not liave sued himself. He 
had not done so, and the managing member 
sued as such making him a defendant. The 
second question in the appeal was whether 
the managing member could maintain the 
suit without joining all the members of the 
joint family in addition to tlie member 
who had taken the bond. It was h.ehl 
that be could, and tlie learned Judges 
referred to the decision of the lha’vy 
Council in Kishen Par.diad v. liar Xarain 
Singh (3) in support of their vii'wtbat in such 
a suit the managing member was entitled to re¬ 
present the family. The observation at tiic 
bottom of page 690, as I read it, means no 


(1) 22 M. 32fi; 9 [j. J. 31. 

(2) 4 Ind. Ca.s. 3H; 32 M. 2Hi-, M. L, T. 3r)l- 11 
M.L. J. 372. 

(3) 9 Inti. Oils. 739; 33 A. 272; 1.") C. W. X. ;i:^| 
8 A. b. J. 2ot;; 9 M. b. T. 313; 21 M. I,. .1 a7S: i; 
C. b. J. 343; 13 Hom. b. It. 359; (1911) 2 M \V X 
395; 3S T. A. 15 {V. C.). 

(1) 10 Ijid. Cas. 871; 35 M. (185; 21 M. b. .508 
(1911) 2 M. \V. X. 112. 


more than that their Lordships did not rest 
their decision solely on the ground that the con¬ 
tract sued on was in the name of the managing 
member. In any case this point was not 
before the learned Judges for decision. I 
agree that the appeal must be allowed with 
costs and on the other terms in the order of 
my learned brother. 

Kumarasawmv Sastki, j.—T he plaintiff, 
who is the appellajit, sues to recover 
Rs. 13,000 alleged to he due on a mortgage 
in his favour, dated 13th August lb95, and 
Rs. 4,000 due to him and second defendant 
on a subsequent mortgage, dated 21st June 
18SS, executed by the lirst defendant in favour 
of the second defendant and two others and 
in respect of which the plaintiff got assigned to 
him two of the shares of the other two persons. 

The case for the plaintiff was that he and 
the .second defendant were divided and that 

the money claimed belonged to him. Various 

defences were raised by the defendants, but, 
for the purpose of this appeal, it is only 
necessary to consider a few of them. One 
defence was that the moneys claimed were 
not due to the plaintiff alone, but to the 
plaintiff and his brothers who were 
mtunhers of an undivided family and that the 
plaintiff was not entitled to maintain the 
suit without joining all those who were 
interested in the nu>rtgage-money. Another 
defence was that the plaintiff was not en¬ 
titled to sue for his nu>ney by a sale of the 
properties as tlie miu’tgage was a usufructuary 
mortgage. It was also pleadeil that the suit 
was barred by limitation. The Suhoi'ilinate 
.ludge held iliat, though the mortgage for 
Its. 13,(KH) was obtained by the plaintiff in his 
name, it was obtained by liim us a member of 
an undividi'd family and that the loan was 
advanced out of family funds. 

As regards the elaim for Rs. 4,000 ho held 
tliat it was not ]n‘oved that Rangaiu Chettl, 
one i>!’the plaintiff's assignors, received con- 
sitleratioii I'orlhe transfer and that consequent¬ 
ly the transfer, Exhibit B, was not valid. 
He lield that the suit was not barred by 
limitation, as the bond contained a covenant 
to pay and was not a purely usufructuary 
mortgage. He dismissed the suit on the 
ground of non-jtnnder of the other persons 
inti'ri'sted in the mortgage-money. 

As ivgards the tinding of tlie hubordinato 
.ludge on the first issue I am of opinion 
that the plaintiff has not proved that the 
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mortgage-money wa.s his separate or self- 
acquired property. It is not denied that the 
pJaintiff and his brothers were at one time 
]omt members of a family owning extensive 
properties The plaintiff has not proved that 
on the date of Exhibit A there wa.s a 
partition between himself and his brothers and 

It IS not shown how he acquired Rs. 13,000. 
The second defendant, no doubt, admits that, 

on the date of Exhibit A, the plaintiff was 

living separately, but mere separate living 
will not entitle the plaintiff to use properties, 
which were joint properties and whicli were 
not divided, so as to give him an absolute 
title to the mortgage-money lent by him out 

° 1 , Ti*^^ funds. The question, however, is 
whether the mere fact that others are entitled 
to an accoMt of the mortgage-money and to 

a share therein would make them nece.ssary 

parties the suit. It appears from the 
document. Exhibit A, that it wa.s taken in the 
sole name of the plaintiff without reference 
to any other person and the appellant’s Vakil 
argued that it was open to the plaintifE to 
sue in his own name, (1) because the contract 
was between himself and the first defend- 

disclosing the fact that the 
plaintiff was acting for anybody else or using 
the funds of third parties and consequently 

he should be deemed to be in the posii^on 
of an agent contracting for an undisclosed prin- 
cipal and (2) because the plaintiff, who on 
the finding of the Subordinate Judge must be 
taken to be the managing member of the 
family, can maintain the suit on the mortgage 
which was taken in his own name without 
joining the other members of the family who 
may be interested in the mortgage-money. 

As regards the first point, the evidence on 
record shows that, though there was no actual 
partition by metes and bounds, the plaintiff 
was hying separately from his brothers for 
several years. The separate living is spoken 
o y the plaintiff and his witnesses and 
the second defendant in his evidence admits 
tnat at the time of the execution of Exhibit A 

mortgage for Rs. 13,000) the 
plaintiff was not living in the family but 
talcing his ineals separately. It also appears 
from the evidence that there wa.s an ineffec- 
ual attempt to effect a partition by metes 
and bounds. The position, therefore, was that 
the plaintiff at the date of the mortgage, 
Exhibit A, was living separately and that he 
took the mortgage in his own name with 
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funds in which his brothers were interested 
and had a share. The evidence of the plaint- 
itt and his brothers leaves no room for sup- 

money, the 

plaintiiT was acting* as the managing member 
of an undivided family or was representing 
any interest.s but his own. Where a person 
purporting to act for his sole benefit, uses 
funds in which his brothers have a share, 
^le fact that he may be accountable to his 
brothers affords no ground for dismissing 
the .suit on the mortgage for non-joinder, 
ft IS not the case of a member of an un¬ 
divided family suing in re.spect of a mort¬ 
gage taken by the members of a family 
and the mere fact that the plaintiff used 

i'?' obtain the benefit for him- 

self will not entitle the mortgagor to ques¬ 
tion the plaintiff’s rights to enforce the con¬ 
tract between the parties. The position of 
the plaintiff in such a case could not be 
worse than that of a henamidar and it has been 
held in Sachitananda Mohapatra v. Baloram 
Gorain {b) that a henamidar can sue to re¬ 
cover his dues on a mortgage taken in his 
name. 

In Adaikhalam Chetti v. Marimuthu (l) 

It was held that the mortgagee can sue 
to recover the mortgage-money due on a 
bond taken in his sole name without joining 
the other members of the family, even 
^ough he might be a member of an undivided 
Hindu family. The ground of the decision 
was that the contract on which the suit 
was based was in his sole name and did 
not purport to have been obtained by him on 
behalf of any others but himself. The recent 
decision of the Privy Council in Kishen Parshad 

supports the 

view taken in the above case. It is argued 
that though living separately plaintiff, who 
was dealing with family moneys, must be 
treated as the agent for the other members 
of the undivided family and that in such 
cases the contract is really with all the 
members of the family. Even if plaintiff 
was the agent, I am of opinion that he can 
sue alone as he did not disclose that he 
was acting for the other members of the 
family In Bimgsee Singh v. Soodist Lall 
(6) the right of the mortgagee to sue 
on the mortgage wa.s upheld on the ground 

(5) 24 C. 644. 

(6) 7 0.739; 10 C. L. 'R. 263.' 
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that the plaintiff should be regarded as 
contracting not only on belialf of himself 
but on behalf of undisclosed principals, ?.e., 
the other raeml)ers of the family. As this 
case was cited witli approval in Adaikhihim 
V. Moi'iniufltti (1) it Tiiust be taken 
tliat their ljo7'dships approved of the principle 
on which the decision was based. A similar 
view was taken in Gopal iJas v. Badri Noth 
(7). Having regard to the fact that the 
plaintiff while living separately was using 
family funds to obtain a mortgage in his 
own name, it is Iiardly likely tliat he would 
have disclosed to the mortgagor the fact 
tliat he was using family funds or was 
acting on behalf of anybody except 
Limself. The first defendant, who is the 
mortgagor, does not .state that at tlie 
time of the mortgage the plaintiff disclo.sed 
the name of any other person as Iiaving 
an interest. He admits that the mort¬ 
gage-deed was executed in plaintiff’s name 
and simply states that tlie second defend¬ 
ant, Rangam Chetti, and Vydialingam 
Clietti, I’eferred to in the plaint, are 
undivided. It is not pleaded and there 
is no evidence on record to show tliat 
the plaintiff did at the time of making tlie 
contract disclose that he was contracting 
not only on behalf of himself but also 
on behalf of the other members of the 
family, lu Bnngscc i^tugh v. Boodisf Ball 
(G) and (topal Da^ v. Badri Nath (7) 
it was held that the onus of proving 
the plea is on the defendant. 1 am, 
therefore, of opinion that the plaintiff is 
entitled to sue on a mortgage obtained by 
him in bis sole name while bo was liv¬ 
ing .separately from his brotlicrs and that 
the mere fact that liis brothers had an 
interest in the funds, would afford no 
defence to the mortgagor in a suit 
filed on the mortgage. Kven assuming 
that the plaintiff was on the date of 
the mortgage in the position of tlie 
managing member of an undivided family, 
the decision of the Privy Council in 
Kishen P(tr.diad v. Jlar Narnin Bingh (.3) 
is a clear antiiority for liolding that the 
managing member of an undivided family 
can sue on a contract entered into by 
'him in his own name without joining 
the other members of j^tlie family, 'i lie 


[VAt 


ground upon which their Lordships based 
tlieir decision is that it was competent 
for tlie managing member to enforce at 
law contracts which he was entitled to 
make or discharge in his own name and 
that the defendant, while entitled to in¬ 
sist that all persons with -whom he 
e^rpressly contracted should be made par¬ 
ties, is not entitled to demand that per¬ 
sons who were merely interested in the pro¬ 
fits of the transaction should be treated 
us parties necessary to its enforce¬ 
ment. 

It is argued for the respondents that 
the right of the managing member to sue on 
contracts entered into by him in his own 
name ceases as .soon as disputes arise in 
the family or if any member begins to 
live separately. I am unable to find any 
aiitboi’ity for this broad proposition. The 
only grouml on wliicli it can be supported 
is tliat the sole rigid to sue is based on 
the right of the managing member to 
ropre.sent the family in all fran.sactitms 
flifeeting the family and that such right 
ceases on the other members of the 
family revolting the authority of the manag¬ 
ing member to bind thorn. Tliere are, 
111 ) doubt, observations in Shrikh Ibrahim 
'riiaragaii V. liama -Di/or (4) to the 
effect that the rigid of the managing 
member to sue on a contract entered 
into with him without joining the other 
membei's is based on the theory that he 
completely represents the family in all 
transactions witli other parties, hut their 
Ijordships of the Privy Council rested 
tlieir decision on broader grounds. Their 
observations at pages 2Hi and 277 make 
this clear. If the right of the plaintiff 
to sue witliout joining the other members 
of the family rests on the general princi¬ 
ple of law that the person in whose 
name tlie contract is made can enforce it 
wltliimt joining persons simply interested 
in it, the fact that there are disputes 
between the plaintiff and those interested 
would bo no ground for holding that he 
has lost the sole right of suit. It would, 
of (‘ourse, be ojien to those who have an 
interest in the mortgage-money to apply 
to 1)0 made jiurtios to the suit, and even 
if they do not do so, the Court has the 
power to safeguard their intei'ests. There 


(7) 27 A. aoi; 2 A. L. J, 3. 
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is no reason why the mortgagor, whose 
contract was with one member of the 
family, should take advantage of the 
disputes between the membex’s and with¬ 
hold a payment whicli, under his contract, 
he was legally bound to make to the 
pei'son with whom he mortgaged the pro¬ 
perty. I am of opinion that the Subor¬ 
dinate Judge was wrong in dismissing 
the suit on the mortgage Exhibit A on 
the ground of non-joinder. 

As regards the claim for Rs. 4,000, it 
is difficult to see how the decision of 
the Subordinate Judge can be supported. 
The mortgage was in the name of the 
second defendant and two of his brothers, 
Rangam Chetti and Vydialingam Chetti. 
Exhibits B and BI are transfers by Rangam 
Chetti and Vydialingam Chetti to the 
plaintiff of their interests in the mortgage. 
These documents wffiich were duly executed 
on the 6th Januax^y 1906 and 28th Decem¬ 
ber 1905, were registered. The evidence 
that the consideration for Rangam Chetti’s 
assignment was not paid is very meagre. 
Even assuming that consideration was 
not paid, it Avould not invalidate the 
transfer, as mere non-payment of considei’a- 
tion would be no grouixd for holding that 
property did not pass. The question as 
to consideration is one between the trans¬ 
feror and the transferee and it is difficult to 
see how the mortgagor can take advantage 
of the non-payment of consideration for 
the assignment. 

The appellant’s Vakil states that the 
appellant is willing to give such security 
as the Court may direct to safeguard 
the interests of the second defendant and 
the other members of the family who 
might be interested in the mortgage-money. 

I am of opinion that their interests will 
be sufficieixtly safeguarded by requiring 
the appellant to give security to the satis¬ 
faction of the Subordinate Judge before 
he executes the decree. 

I would, therefore, reverse the decree of 
the Subordinate Judge and pass a decree 
for the plaintiff as prayed with costs in 
this and in the lower Court. There will 
be the usual mortgage-decree. Time for 
redemption six months. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 83 op 1912.' 

June 24, 1911.. 

Fresenf: —jVIr. Justice Ormond and 
Mr. Justice Twoiney. 

MAUNG PU AND OTHEES-APPELLANTS 


MOSS AXI) ANOTHER—RESPONDENTS. 

Qijthy old hdy to her chihlreu^Undue influence 
■—Prei^umpiton of domination or confidential relation- 

i p. 

Unclor English-Law there is no presumption of 
nmlue influence in the case of a gift to a son 
grandson or son-in-law, even if made durino- the 
donor’s illness and a few days before liis death'^ 

Beanlandv. 2Sm. & G.339; OoEng. Rep 4-^7. 

quoted m Lord Halsbury’s Laws of England, Volume 
XV, at page 108, refen^ed to. 

The Indian Law in this respect would be 
the same. Otherwise no gift by an old father 
to his son would be yalid unless the son could show 
that the confidential relationship, i.e., the mtimato 
relationship of father and son. had ceased 
J^orley y. Loughnnn, (1893) 1 Ch. D. 736; 3 R. 592- 
68 L. T. 619; 62 L. J. Ch. 515, referred to. 

/smn// Mu.^sajee Mookerdam y. Hafiz Boo 10 C W 

N. 570; 3 C. L. J. 484; 8 Bom. L. R. 379; 16 M L J 

166; 1 M. L. T. 137; 3 A. L. J. 353; 33 C 773 (P C ) 
followed. ' ' 


Mr. Lentaigne, for the Appellants. 

Mr. N. M. Coivasjee, wdth him Mr. Bantra, 
for the Respondents. 

JUDGMENT. 

Ormond, J.—This was a suit originally 
instituted by Ma Hmwe Gaing, the widow of 
John Nepean deceased, against Maung Pu (her 
son-in-law). Mi Mi (her adopted daughter), 
(Maung Pu’s wife), Ma Kin Min (another 
adopted daughter) and Maung Shu Maung 
(the minor son of Mi Mi and Maung Pu), 
to set aside a deed of gift, dated the 5t]i 
March 1909, on the ground that it was 
obtained by the undue influence of Maung 
Pu. Ma Hmwe Gaing died during the 
pendency of this suit and her daughter and 
son, Lucy Moss and Charles Nepean, were 
substituted as the plaintiffs. Mi Mi, wife of 
Maung Pu, also died and her repre^ntatives 
were substituted in her place. The plaintiffs 
obtained a decree on the original side 

of this Court and the defendants now 
appeal. 

Ma Hmwe Gaing had a house at Shwegyin 
where she lived. She was an old lady of 
over 80 years of age. Her husband John 
Nepean, who died about 30 years ago, left a 
thousand acres of land and Rs. 10,000 to 
his wife and to each of his three children, 
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Lucy Moss, Cliurles Nepean and George 
Nepean, siiice deceased. Maung Pu is an 
Advocate of this Court. After marrying Mi 
lie was .sent to England and was called 
to the Bar and his expenses were partly 
defrayed by Ids mother-in-law, ^la Hmwe 
Gaing. Shortly after lie had returned to 
this country, Ma Hmwe Gaing in July 
1008 made a gift of her 1,000 acres in five 
equal sliares to her two adoptetl daugliters, Mi 
Mi and ^la Kin Min, and her.tliree natural 
grandchildren and .she appointed iMaung Pu 
as the manager and trustee at a remunera¬ 
tion of 20 per cent, of the profits. In 
August 1908, Ma Hmwe Gaing gave 
Rs. 37,000 to Maung Ihi to invest for her. 
At tliat time Maung Pu was living in 
Rangoon, Ma Hmwe Gaing was living 


purchase of a house at a price of Rs. 35,000 
was made in the name of Mi Mi and 
Rs. 5,000 was paid to the vendor. On thel5th 
January 1909 Rs. 15,000 was paid and on the 
15tli Felu’uary 1909, tlie balance of Rs. 15,000 
was paid and possession given. On the 5th 
Marcii 1909 Ma Hmwe Gaing executed a deed 

of gift of certain jewelry to her two adopted 

daughters and Rs. 3(1,000 in three equal 
shares to her two adopted daughters, 
Jli ^li and Ma Kin Alin, and Alaung Shu 
Alanng, the minor .son of Alaung Pu and 
Ali Ali. That document was prepared by 
Ah'. Rahman, an Advocate of this Court, 
who had received instructions from Ala 
Hmwe Gaing two months previously. That 
is the document which is sought to be set 
aside. On the lltli February 1909 the 


at Shwegyin and Airs. Lucy AIo.ss was also 
living at Shwegyin next door to her mother's. 
Early in October 1908 Afa Hmwe Gaing 
wanted tlie money l)ack and it is clear 
from the evidence that slie wanted it 
back because her daugliter, Airs. Lucy 
AIoss, had given Iier to understand that 
Alaung Pu was making a wrong use of 
the money. Alaung Pu and his wife came 
over to Shwegyin and Ala Hmwe Gaing then 
wanted to go and stay with Alaung Pu at 
Rangoon. Airs. Lucy AIoss did her best to 
persuade her motiier not to go. In order 
to prevent her going, Mrs. Lucy AIo.ss on 
Saturday the 17th October took away 
her mother s jewelry box and returned it on 
the 20th October, T uesday. On tl.at night 
the old lady, Ala Hmwe Gaing, and her 
adopted daughter, Ala Kin Min, went with 
Alaung Pu and Ali Ali to Rangoon and stayed 
with them there until July 1909. On the 
next day (21.st October) Cliarles Nepean 
filed a civil suit again.st liis mother and the 
beneficiaries to set aside the deed of settle¬ 
ment of July 1908 and on the same tlay 
Charles Nepean and his sister. Airs. Lucy 
AIos-s, filed a complaint (purporting to act 
on behalf of their old mother) again.st 
Alaung Pu and Ali Ali of a criminal mis¬ 
appropriation of the money entrusted to 
Alaung Pu for investment. Rupees ltl,U(I0 t.f 
the money had been placed on deposit by 
Alaung Pu and the deposit receipt given to 
Ills ^ mother-in-law. Airs. Lucy Moss 
obtained possession of this receipt ami 
refu.sed to give it back to lier mother. On 


thootl. JunmuT lOOUan ^ 

Aew«Ior>Na -7 


deposit receipt having been recovered by Ala 
Hmwe Gaing, Rs. 16,000 was transferred 
from deposit to current account in the name 
of Alaung Pu. Tlie moneys paid for the house 
were tlie moneys belonging to Ala Hmwe 
Gaing and formed part of the original 
Rs. 37,000, and it is clear that that was the 
money which Ala Hmwe Gaing intended to 
make a gift, in July HK)9 Ala Hmwe Gaing 
became very ill and Alaung Pu telegraphed 
to Airs. Lucy AIoss to come to Rangoon. 
She came and found lier mother very ill and 
sliortly after slio took her back to Sliwegyin. 
On tlie 23rd November 1908 the old lady 
filed a written statement in Charles Neapen’s 
suit (to .sotasitle the settlement of July 1908), 
in which she .supported the settlement, baton 
the 29th July 1909 after she had re- 
tui'iied to Sliwegyin after lier illness, she 
filed a second wi itten statement in which she 
confessed judgment and consented to a decree 
for the relief prayetl for. On the 5th January 
1909, the (lay when the agreement for the pur- 
cliase of tlie house was made, Colonel Davis 
was called in and he certified that the old 
lady was of sound mind and capable. On 
the oth Alarcli 1909 when the deed of gift 
was executed, Alujor Rost was called in and 
he eerlitied to tlie same effect. Charles 
Nepean having alleged inhis plaint(inOctober 
1908) in the suit to set aside the settlement 
of July 1908 that Ala Hmwe Gaing was 
82 years old and her mental capacity had 
been alVected by old age and that she was 
under the inilueiice of Mi Ali and Alaung Pu, 
it was only iinulent on the occasion of this 
&vsvin\ gilt t» JiJiVii reliable medical evidence 
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to show that the old lady’s mental capacity 
was not impaired. The learned Judge held 
that the deed could not be set aside on the 
ground of unsoundness of mind in the old 
lady, but he found that she was of weak 
intellect and infirm and liable to be influenced 
and that she did not have full capacity of 
knowledge as to what she was doing, that 
the gift was produced by influence brought 
to bear upon her and further tliat the 
relationship which existed between her and 
Maung Pu and his wife was such as would 
bring the case within the purview of the rule 
of equity as to confidential relationship and 
that, therefore, even assuming that the gift 
was properly made, it Avas the effect of 
influence induced by those relations and tliat 
the burden, therefore, lay on IMaung Pu to 
show that she liad independent advice or that 
she adopted the transaction after the in¬ 
fluence Avas removed. 

The learned Judge, in finding that at the 
time of the gift the old lady was of weak in¬ 
tellect, infirm and liable to be influenced and 
that she did not have full capacity of know- 

j ^ « « AA’as doing, relied upon 

the evidence of Colonel Davis. Colonel Davis 
at the hearing, thougli called as a witness for 
the plaintiff, emphasises the fact that the old 
lady Avas fairly clear and understood clearly 
enough what she Avas doing. In my opinion 
there is nothing in the evidence to Avarrant the 
findingthat the old lady AA^as of Aveak intellect 
Colonel Davis says that she might have been 
influenced. He came to that conclusion owing 
to the Avant of decision that she displayed 
fc)he appeared to him to be vacillating and 
undecided, because she Avould mix up the 
buying of the house Avith giving money to 
buy the house. He goes on to say: “l think 
she knew she was giving a large sum of 
money for buying a house and was quite 
Willing to do so. But at the same time 
I think she might have been influenced; 
her Avillingness may possibly have been due 
to influence brought to bear upon her.” 
At that time there Avas only a contract 
to buy the house and the old lady may 
well have considered the house Avas really 
her gift. But there is nothing in Colonel 
Davis’ evidence to shoAv that the old lady 
at any time vacillating or undecided 
about making the gift: whether the gift 
took the form of the house or of the 

purchase-money for the house.. His surmise 


that she might possibly have been influenced 
IS a pure hypothesis Avliich has nothing to 

ing in the 

evidence to show tliat tlie gift was induced 
by influence exerted by Maung Pu. 

Tlie learned Judge has found that tliere 
wa-s a confidential relationship existing be¬ 
tween the old lady and Maung Pu and 
his wife which vitiated the gift, unless 
Maung Pu could show that the gift was 
made without any influence having been 
exerted by him. The learned Judge has I 
think, overlooked the fact that under 
Bnglish Luav there is no presumption of 
undue influence in the case of a gift to a 
son, grandson or son-in-laAv even if made 
during the donor’s illness and a feAv days 
before his death \_Beanlayid v. Bradleij (1) 
quoted in Lord Halsbury’s LaAvs of 
Lngland, Vol. XY, at page 108]. The Indian 
Law in this respect would be the same. 
Otherwise no gift by an old father to his 
son Avould be valid unless the son could 
show that the confidential relationship, i.e 
the intimate relationship of father and 
son, iiad ceased. 


1 he learned Judge has relied to a great 
extent upon the English decision of Morley v 
Longhnan (2). That was a very strong 
case in AA'hich the donee Avas to all intents 
and purposes in the position of both medical 
and spiritual adviser to the donor. Mr. 
CoAA^asjee, for the respondents, has urged 
before us that the confidential relationship 
of laAvyer and client existed and that Maung 
Pu Avas the old lady’s legal advi.ser. This 
s^^l?6stion Avas first made in appeal; no 
mention of it is to be found in the plaint or in 
the issues. Maung Pu, no doubt, consulted 
laAA^ers on behalf of the old lady and he may 
have given her legal advice; but I think he 
clearly did so as a son-in-laAv and not as a 
professional lawyer. It is clear that Mrs. 
Lucy Moss tried to exert her influence over 
the old lady to prevent her from benefiting 
her adopted children. There is nothing to 
shoAv that Maung Pu exerted any counter¬ 
influence; but assuming that he did, there 
Avas no undue influence. The remarks of 
theii* Lordships of the Privy Council in the 


(1) (1854) 2 Sm. & G. 339; 65 Eng. Rep. 427. 

T ^ ^ ^ b. T. 619; 


L. J. Ch. 515. 
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case of/-s-ma// Mtf-'^sajee Mool'pnhnn v. Hnjh 

Boo (3) are apposite. The transaction was 
very natural and reasonable under the cir¬ 
cumstances existing at the time. The 
natural family had been provided for. the 
old lady must liavc been deeply irritated by 
the conduct of Mrs. buoy ^fo.s.s and Charles 
Nepean in seizing her jewels and in liling 
the criminal and civil proceedings in October 
1908 and she had never wished to benetit 
them. She was old and in case of her death 
they would have inherited equally witli the 
adopted children. As in the case cited above, 
there is no evidence establishing any general 
case of domination on the part of l\Iaung 1 u 
and his wife and of subjection on the part 
of the donor. Even if a presumption is to 
be raised against Maung Pu in this case with 
reference to the interest taken by Maung Pu's 
wdfe and child under the gift, no such pre¬ 
sumption could be raised in connection with 
the interest taken by !Ma Kin Min who had 
lived all along with her adoptive 
mother. The gift to her could ^ only be 
set aside if it were established by 
evidence that the gift had in fact been 
induced by undue iiiHuence; and there is no 
such evidence. In my opinion the plaintitls 
have failed to make out their case, and no 
OHa.sre.sted on Maung Pu to disprove influence. 
I would allow'the appeal with costs in both 
Courts, ten gold inofiKr.t a day as Advocate s 
fee for every day's elVective hearing alter ilie 
first in both Courts. 

Tw'OMEy, J.—1 concur. 

AppotiJ aJhuvcil. 

(3) 33 C. 773(P-C.); 10 C. W. N. 570; 3 C. L. .1. -ts t; 
8 Bom. L. K. 379; 10 M. L. J. 100; 1 M. L. T. 137; 3 A. 
b. J. 353. 


ALLAHABAD HIGH COURT. 

First Civu. Appear No. 428 up 1912. 

April 15, 1914, 

Present: —Mr. Ju.stice Tudball and 
Mr. Justice Chamier. 
BISHESHAR PRASAD and anoihek— 
Praintiffs—Apperlants 

versus 

GOBlNDRAil AND ANOTHER—DeFENDAN'I'S— 

Respondents. 

Civil Proccilure Code (Art V of 190S), (). 17, r. 17 


—Atnendmcnf of phiinf—Infroducing cause of action 
barred by limitation, trhefher permissible. 

A plaintiff caiiudt be allowed to amend his plaint 
by iiitrodnoing a cause of action which since the in¬ 
stitution of the suit lias become barred by limitation. 

First appeal from a decree of the 
Officiating Additional Subordinate Judge 
of Allahabad. 

!^r. Sittish Chandra Banerji (with him Mr. 
Pnrga i'liaran Bauerjl), for the Appelants. 

Uv. M. P. Iduhe (with him Mr. Damodar 
Das), for the Respondents. 

JUDGMENT.—Thi.s appeal arises out of a 
suit brought by the appellants upon a 
humli drawn in their favour by the 
rc.spondents on ^larch 2nd, 1909, made 
payable 54 days after date, i. e., on April 
25th. Tiie hinidl was dishonoured on or 
about .March 7tli (the exact date is not 
known). The suit was in.stituted on April 
9th, 1912, and was clearly barred by -limita¬ 
tion, as w'as held by the Court below. The 
only ipiestion for decision in this appeal is 
whether the Court below was right in 
refusing to allow' the appellants to amend 
their plaint so as to rest their claim upon 
a letter, dated ^larch 11th, 1909, said to 
have been written to tliem by respondents 
containing a promise to pay the amount of 
the hinuh' on or about April 231x1. It 
appears that the appellants endorsed the 
hundi to the Allahabad Bank by whom 
it- was presented for acceptance. When the 
appellants were informed by the Bank 
that tlu‘ hinidi had been dishonoured, they 
gave the Rank a jakrt hundi on another 
lirm in Bombay from wboiu the Bank in 
due course rei'cived payment. Meanwhile 
the appellant.^ bad informed the respondents 
that the original hundi bad been dishonour¬ 
ed and the respondents are said to have 
written to them the letter of Maixih 11th, 
l!X)9, on whi(‘h they now wish to I'est 
tlieir case. In this letter the respondents 
said that the dishonour of the hundi was due 
to a mistake ami they lumped to arrange to have 
it aeceidi'd. 'They said also that if the jakri 
hundi was accepted, they would arrange to 
pay (he amount two or three days befoi'e it 
fell dm'. .Vfter the question of limitation 
lunl been arg\ied and the ease of limitation 
had been reserved for judgment,the appellftUts 
put ill a petition saying that they had been 
nualde to timl the letter of Mai'ch lltb, 
1909, when they brought the suit but 
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that they had recently come across it and 
they asked for leave to amend the plaint 
by setting* out the contents of the letter 
and alleging that a cause of action accrued 
to them on April 23rd. The Subordinate 
Judge rejected this petition^ It was urged 
before us that under Order VI, rule 17 a 
Court has power to allow an’amendment 
of this kind at any stage of the proceedings 
and that the Subordinate Judge ought to 
have allowed it. 

It may be that the Court has power 
under the present Code to allow an 
amendment of this kind which would in¬ 
troduce a fresh cause of action and alter 
the whole basis of the suit. Amendments 
have been allowed under the existing Code 
of Civil Procedure which could not have 
been allowed under the former Code and 
we have been referred to cases upon the 
corresponding provisions in force in England 
in which far-reaching amendments were 
allowed (Order XXVIII, rule 1, Rules of 
Supreme Court, 1883) but neither in Englaiid 
nor in India will the Courts as a rule allow a 
plaintiff to amend his plaint by introducing a 
cause of action which since the institution of 
the suit has become barred by limitation. 
That is the case here. It must also be 
noticed that this suit was not instituted 
till more than three years after the 
transaction, and that the application for 
leave to amend Avas made at a very late 
stage of the suit after the parties had 
definitely agreed not to put in any evidence 
on the question of limitation. The affidavit 
in support of the application for leave to 
amend is vague and we doubt whether 
the appellants made any search for the 
letter before instituting the suit. In the 
circumstances Ave are not prepared to hold 
that the Court beloAV Avas Avrong in refusing 
to alloAv the plaint to be amended. The 
appeal is dismissed Avith costs, but the 
decree Avill not be prepared until the 
respondents make good the deficiency of 
Its. 355 in Court-fees in the Court beloAV. 
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MADRAS HIGH COURT, 
Civu, Ai’I'kal No. 119 oi' 1910. 

January 26, 1914. 
PrweuO—ilr. Justice Miller and 
Mr. Justice Tyabii 
GADIAN CHETTIAR-PnAiNTiH- 


Appeal dismissed 




ApCELLAA’T 

GADIAN CHETTiTr a.xd othbks- 

Defendants—Respondents. 

Bolahux V . Jiit / chmabai , 30 C . 725 (V C ) qa ^ 
13^ 7 C. W. N. 642; 6 Bom. L. R. ° 

^^herc subsequent to the seu'irntfoM 'p 
member, the otlier members t-.hH I ^ \ ^ 

acquire ])ropertv in tlmir n (^panite meals. 

.4a-,W et‘e! 1^, theso“' hi "r 

tmn in interest between the members of 

and outweigh the effect of any ^cTtal of ^ 

Sion made in stray documents non-divi- 

Appeal again.st the decree and judgment 
of the Court of the Subordinate Ju^ of 

Original Suit No. 55 of 

FACTS.—Plaintiff sued for no +•+■ 
and delivery of hi.s share of family p^ 
perties, on the ground that plaintiff’., kther 
bundaiam, and 1st defendant’s father Vvthi! 
inga, were undivided brother.,. Defendant 
No. 2 was the undivided son of the l,t 
defendant. The said Vythilinga had an 
other son named Subramania, who had a 
son named Vythilinga, both of whom had 
died before suit. Defendants Nos. 5 7 9 

N^s 6 Tnd 8 '’'If®’" Defenda’nts 

Nos. 6 and 8 were the sons of the 5th and 

7th defendants respectively. Plaintiff’s 

father had predeceased 1st defendant’s 

father. After the death of Vythilinga his 

son Subramanm and the 1st defendant were 
managing the family affairs 

Defendants Nos. 1 and 2 pleaded division 
when Subban, the brother of the plaintifF’c 

father and of the 1 st defendant^Sr 

separated and left the family a lone- f 

‘r‘i>‘t “iiS 

should have .sued for the share which be 

the present suit confined only to hf 
was not sustainable. ^ share 

They further pleaded that nlaintfff’ 
was barred by limitation, he ha^inf 

suit lands to his knofledge'^ fo! 
twelve years preceding the suit They, h 
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ever, admitted that items 1 to 97 of the 
plaint Scliednle were ancestral properties 
and alleged tliat they were not divided hy 
metes and hounds but enjoyed according to 
shares. 

The lower Court found that ilie plaintiff's 
suit was maintainable, but that the 
family had become divided at tlie time 
Subhan separated and left the family and 
that tlie plaintiff’s suit was also barred by 
limitation, inasmuch as he was e.xcluded to 
his knowledge from participation in profits 
for more than twelve years preceding 
the suit, and finally dismissed the plaintiff’s 
suit. 

Mr. C. S^ahnchanary for the Appel¬ 
lant :—The contesting defendants who al¬ 
leged division had not proved it. There 
was no document to evidence, nor was any 
date assigned to, it. Though the members 
lived .separately, they had joint money 
dealings. There were documents which 
contained recitals as to the family being 
in a state of non-division. The ordinary 
presumption was that a Hindu family was 
joint in estate, food and worship and that 
the burden of proof as to division lay 
heavily on the contesting defendants, and 
they had not discharged the same. Enjoy¬ 
ment of different items of properties by 
different members could only affect tbe 
mode of enjoyment and not the status of 
the parties. As to exclusion from participa¬ 
tion in profits there was no cleai* finding 
tliat tlie plaintiff liad been excluded, to 
his knowledge, froiri participation in the 
profits of all tlie items of suit properties for 
over twelve years preceding the suit. In any 
event the plaintiff was entitled to a partition 
of plaint items I to 97 wliich were admittedly 
ancestral. 

Air. G. S. Rdmachdudra for the con¬ 

testing Respondents :—When one memhor 
of an undivided Hindu family separated, 
there was a separation in interest among 
all the members. The members messed 
.separately and lived in different places. 
The payments of last were made in eciual 
halves. The joint money dealings could 
not signify mucli as there were numorons 
separate money dealings. The recitals in 
documents as to a state of non-division 
were simply attempts on tlie j)art of flio 
plaintiff to create evidence in his favour. 
The evidence taken as a wliole warrantoil 


the finding of the lower Court that the 
plaintiff was excluded, to his knoweldge, 
from participation in the profits of the 
properties in dispute for over twelve years 
preceding the .suit. And so far as items 
1 to 97 of the plaint were concerned, plain¬ 
tiff was not entitled to ask for their parti¬ 
tion inasmuch as tliere were strangers, who 
were not parties to the suit, entitled to par¬ 
ticipate in the profits of at least some of 
those items. 

JUDGAIENT. 

AltM.Kii, J.—The first question to be decided 
is whether the plaintiff is a member of the 
joint family of wliich the 1st defendant and 
.some of the other defendants are also mem¬ 
bers. The facts stand like this: admittedly 
a good many years ago—the date is not fixed 
—one of three brotliers, Subhan Chetty, 
Vytliilingam Chetty and Sundaram Chetty, 
became divided from the family. Vytliilingam 
was the father of the Ist defendant and one 
Suhramaniam wlio is now dead, and Sundaram 
Chetty was the father of the plaintiff. Ac¬ 
cording to tlie defendants tlie family became 
divided wlien Subhan Chetty left it and lived 
.separately, and according to the plaintiff 
Sundaram and Yyiliilingam remained members 
of a joint family. Tlie ancestral lands of 
tlie family, items 1 to 97, were not divided by 
metes and bounds and there were after 
Subhan Cliotti’s departure some joint dealings 
—money-lending transactions—in which the 
plaintiff and liis uncle operated together. 
The Subordinate Judge found that there was 
ii division on the date when Subban Chetty 
separated himself from the family and, on 
the wliole, I tln'nk he is right. In paragraph 
-9 of his judgment, ho states the law, it 
seems to me, a little too strongly where he 
.says: This separation must in law be 

deemed to have been complete as amongst 
tlie three brothers.” Ibit the effect of the case 
in the Privy Council, Balahnx v. UMimahai 
(1), on wliich lie relied, is to my mind, where 
one brother out of three has separated fix)m 
the others, tliore must be something to indicate 
an agreement among the otliers to remain 
members of a joint familj' or some evidence 
of subsequent re-union : in other words there 
would he a presumption that the partition 
was eompleti*, that is, it would no longer lie 

(n m c. 725 (V. c.); ;io i. a. iso; 7 C. w. N. 6 

Mom. h. U. UM), 
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on the party* alleging separation to prove it 
affirmatively in the first instance. Here we 
have the fact that Subban Chetti went away; 
we have no details as to any agreement bet¬ 
ween the other brothers at that time and on 
the other hand we have some other circum¬ 
stances which strongly suggest that after that 
time, the members of the family were separate. 
They were living separately in the same house, 
with separate preparation of meals. This 
is not adequately explained on the plaintiff’s 
side. There is a still stronger circumstance : 
the separate payment of hists in equal halves 
on lands which at one time belonged to the 
joint family. There were also separate deal¬ 
ings during the life-time of the plaintiff’s 
uncle Vythilingam. There were also separate 
acquisitions of property by the plaintiff and 
Vythilingam. All these things certainly 
point to a separation in interest between the 
members of the family. 

We have besides that what is undoubtedly a 
strong circumstance. We do not find the 
management of the family income by one mem- 
berof the family but the division of the produce 
into shares. That is only explained on behalf 
of the plaintiff as being a convenient mode of 
enjoyment but, undoubtedly, that mode of 
enjoyment gives rise to the inference that 
the parties were separate in interest. 

I need not discuss all the documents in the 
case. There are some—and Exhibit S is one— 
in which there are recitals of non-division 
and Subramaniam Chetty seems to have sub¬ 
scribed to a recital of that sort. In others 
are found statements made by the plaintiff 
himself and the reason for making them may 
be that he was only seeking to establish a 
claim for the properties which were acquired 
by Vythilingam. It .seems to me that the 

4 

recitals in these documents are not strong 
enough to warrant the decision that the 
family remained undivided after the departure 
of Subban Chetti from it. 

There are other documents which point 
distinctly the other way, for in.stance, Exhibits 
U and Ul. These show that money was 
borrowed from the plaintiff himself to pay 
off the debt due to another member of the 
family, Subramaniam Chetty. I do not think 
it is necessary to refer to the other documents 
produced on both sides. We have considered 
them all as well as the oral evidence and on 
the whole I am unable to differ from the 
Subordinate Judge in his decision 


that the family is a divided family. The 
result of that is that the plaintiff is 
not entitled to a share a.s a co-parcener. 
But in respect of the 97 items of property 
admittedly ancestral, he is entitled to a parti¬ 
tion as a tenant-in-common. The Subordinate 
Judge has refused decree on the ground 
that the plaintiff must bring a separate suit, 
and that decision has been to some extent 
supported on behalf of the respondents on the 
ground that there may be other parties in¬ 
terested in the division of those lands the 
melvatain of which formed the family 
property. I am unable to see any reason why 
the plaintiff should not in this suit be held 
entitled to have his partition. To my mind 
there is no difficulty in arriving at a connect 
preliminary decree for partition, even though 
there may be some persons who are not parties 
to the suit but who may be interested in an¬ 
other portion of the melvarani. 

As regards the other items, some of them 
were purchased by the plaintiff and in these 
the defendants claim no relief, and the re¬ 
mainder, it is asserted, was purcliased by 
Vythilingam and as regards those I am 
satisfied that the plaintiff’s right to claim a 
share in them was denied by Vythilingam’s 
sons, Subramaniam, and the 1st defendant mox’e 
than twelve years before the suit. I agree 
with the Subordinate Judge on the evidence 
that the plaintiff must have been early in 
1895, to his knowledge, denied a right to 
share in these lands and in the produce 
thereof and that he has not been in possession 
of any of them or received anything there¬ 
from since that date. In these circumstances I 
do not see how to avoid the conclusion in 
respect of these items that the plaintiff’s 
claim to a partition is barred by limitation. 

The result will be that the decree of the 
Subordinate Judge will be modified by 
directing a partition of the plaintiff’s 1/lOth 
share in items 1 to 97 and confirmed as to the 
rest. 

The decree which I propose to make is that 
a preliminary decree be passed for the parti¬ 
tion of the plaintiff’s 1/lOth share in items 
1 to 97 and that the suit as regards the other 
items be dismissed. The order of the Court 
below in respect of costs will stand and in 
tliis Court proportionate costs are to be paid 
and received as between the plaintiff and 
Mr. Ramachandra Aiyar’s clients and the 
other defendants will bear their own costs. 
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Tyahji, J.—I a"rcG. T only wisli to point 
out that in tlie Privy Council decisictn 
in BaJahu.v v. Jinl-hmnhnl (1) the argu¬ 
ments seem to liave hecn tliat the 
general presumption that property be¬ 
longing to a Hindu family is joint unless 
the contrary is proved, continues to prevail 
even after it is shown that there lias been a 
partition and as the result of tlie partition 
one of tlie co-parceners has taken away his 
share and severed his interest from the co¬ 
parcenary. See reports of arguments for the 
appellants in Balahnx v. llulchmaltni (1). It 
was in respect of that contention apparently 
that their Lordships say at page 736: It 
appears to their Lordships that there is no 
presumption when one co-parcener separates 
from the others, that the latter remain 
united.” 

I have nothing to add to what my learned 
brotlier has said with reference to the rest of 
the case. 

Decree vutth'Jied. 
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September 30, 1014. 

Prenenf: —Hr. Justice Oldlield and 
Hr. Justice Tyabji. 

HUTHTAH CHLTTIAR am. ANOTIIEI;— 

-Coi'NTEU-PETnTONEIIsNoS.l AN1)2—AI’FEI.LANTS 

reruns 

BAWA SAHIB and otiieks—P i;TnTONi-;it and 

CoiINTEU-PETITlONEiiS NoS. 3 TO 6 —• 

Resfondents. 

Cu-(7 Procedure Code (Art V of P.IOSb n. l.-.l, O. .V.\7, 
V. 90, (ipplirafion under, mode loif of finie -- 
poirern of C’oioY, exernse of—ilniilutloii /A' of 

1<K)8), Srh. /, Art. 181. 

The inherent powers of a Ch.url ni'i* nc»l loLe ii.s»'i{ 
for the benefit of u iitigiuU who has his reinodv 
under the Code of Civil I’roe.'diire, much h ss fnr 
one win., luiving his remedy, has lost Ir \>\ his 
•own delay. 

Therefore, a Court cannot in the exercise of its 
inherent powers set aside an irregnhir sale held in 
execution of a decree when the applicafion of the 
judginent-dehtor umler Order XXI, rule 90, is found 
to be barred by time. 

Vfiih'iito y. Soiiio, I t iM, 2'2fi\T<isiiddiik Uiisii! Klrmw 
Aliiiiiiil Hu.ciiui, 20 1. A. I7f); 21 C. ()(> followed, 

Di’rldii.< Jihjjiriiii V. PiijiiiJa liiijum, S |{. 877 and 
Dtrorko Xollt }fi.<.<er v. Jkirlntln Xotli Mls.<er, 22 C. 
42o, refern.al to. 
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Siind Titffiizzool JIo>i:icin Khan v. Rughoonath Pershadf 
I t M. f. A. -tO; 7 li. b. H. ISO; 2 Sutli. P. C. J. 434; 2 
Sar. P. C. .1. Go(5: 20 Kng. Uep. 701; Gnrdeo Singh v. 
('lift nil rikiih Singh, I Ind. Cas. 913; 36 C- lP3j 
T) C. li. .T. 611 at p. 020; Badarichanjn v. Pnnmr 
rhinidni, 19 B. 113; liamchandra v. DruHjxidi, 
20 li. 2S8, liea^oft Ho.<srin v. Hnjcc AhdooJlah, 3 I. A. 
221:2 C. 131; 20 \V. K. oO (I’-C.), Ram Kirpal v. 

Musaiuniaf Rap Kocri, 11 I. A. 3<; 0 A. 269 
(P 4 Saraawati's P. C. J. 489; Chandi 

('haran 1,'iha V. Manorinijan Chatfopadhija, 18 Inch 
Cas. 27o; 17 C. L. J. 410. (fokiil Mandar v. Padma- 
Hand Singh, 29 G. 70/ at j). jlo; 4 Hoiii. L. R. 793; 
0 G. \V. N. 825; 29 I. A. 1S9 (P. C.) ami Athikarath 
Xana Mrmm v. Prathanikat Koinn Xayar, 21 M. 42, 
referred to. 

Per Tgnhji, The expression “inherent power” 
implies that the pow.'r is not conferred by or affected 
by an act of the Legislature. 

Appciil against the order of the District 
Court of .Madura, in Civil Hiscellaneous 
Appeal No. 8 of 1913, dated 2Gth April 
1913, preferred against that of the District 
iMunsif of Hehir, in K.xecution Appeals Nos. 
396 and 397 of 1912. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court of ^Hiulurn, 
in Civil Hi.scellaneous Appeal No. S of 1913, 
preferreil against the order of the Coui’t of 
the District .Hunsif of ^lelnr, in Execu- 
tinii Appeals Nos. 396 and 397 of 1912. 

Hr. C. W Amnifhnlirisfnia Aiyai\ for the 
Appidlants. 

i\lr. .1. Krisinitfsintnuj Aiijnr, for Hr. T, 
Xafcsii -L5/ur, for the Respondents. 

JUDGMENT. 

Oid.KU:i-D, J.—'I’liis appeal and the 
revisi(.n ptdition ndate to an order by 
tlie District Hinisif wbicli the District 
Judge lias conlirmed, sotting aside a sale 
in tlie following cireum.stanees :—The decree 
umler execution directed the sale of 
items in a particular order and the sale 
proclamation followed it. They were, how- 
cvei*, s(dd in a ditVi'riuit order and the sale 
w;is conlirnuMl. 'Plu* jiulgmont-debtor then 
mo\cd tlie Court unsuccessfully under Ordei’ 
NXl, rule 89, of tlie Code of Civil Pro¬ 
cedure. .Vrter an appeal against the order 
dismissing tlmt petition had failed, he 
apnlied under Order XXI, rule 90, of the 
Code of Civil Uroeedure, obtaining an order 
excusing his ilelay in doing so. The District 
iMunsif lield that no case of intorfei'eucQ 
under that rule liad been established, but 
set aside tlu' sale in the exercise of the 
inherent powers. 'I'lie learned District Judge 
in the or(h*r under appeal hold that the 
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delay could not be excused with reference 
to sections 5 and 14 of the Limitation Act, 
but that the exercise of the Court’s inherent 
powers was not subject to the law of limita¬ 
tion and was justified by the circumstances 
of the case. He confirmed tlie District 
Munsif’s order without deciding explicitly 
whether there was irregularity in the conduct 
of the sale or consequent loss, either with 
reference to rule 89 or generally. 

The existence of the inherent powers of 
Courts is first recognised by Statute in the 
present Code, though it has frequently been 
the basis of decisions. It is necessary to 
scrutinise cases, in which it is relied on, 
closely in order that it may not, owing to 
that recognition or otherwise, lead to 
arbitrary disposals, actuated by individual 
sentiment or mere disinclination for the 
exertion involved in investigation of the 
law. It is necessary in order to .such 
scrutiny here to ascertain what the neces¬ 
sity was for resort by the judgment-debtor, 
the petitioner before the District Munsif 
and the 1st respondent here, to the inherent 
powers of the Court; that is what remedies 
he had under the Code of Civil Procedure 
and what obstacle by way of limitation 
or otherwise there was to his taking them. 
Ihe appellants contention is shortly that 
he had his remedy under Order XXI, rule 
90, or section 47 of the Code of Civil Pro¬ 
cedure, but lost it through his delay, and 
that in such circumstances the use of the 
Courts inherent powers for his benefit is not 
justified. 

Order XXI, rule 90, of the Code of Civil 
Procedure deals with the circumstances in 
which sales may be vitiated by irregularity 
in their conduct ; and here, no doubt, the 
complaint was that the Court had no jurisdic¬ 
tion to sell as it did because the decree 
under execution authorized it to sell item 
3 only after item 4, instead of, as it did, 
before it. There was, therefore, it is argued, 
not an irregularity to which rule 90 applied, 
but an illegality. Xow it is doubtful whether 
this distinction is open to the 1st respond¬ 
ent who proceeded .statedly under rule 

Vide Venkata v. Sama (I) and Tasadduh 
Rasul Khan v. Ahmad Husain (2). But I 
pursu that argument no further, because if 

the proceedings are not under rule 90, they 
(1) 14 M. 227. * 

(2; 20 I. A, 176; 21 C. 66 (P. C). 



were certainly under section 47. In the 

former case it would have been necessary 

for the 1st respondent to prove substantial 

lo.ss. But in both cases he would have been 
out of time. 

It is not disputed that his petition was 
presented too late, if it was one under 
rule 90. If, however, it was under .section 
47 it is urged that Article 181, Schedule II, 
of the Limitation Act applied and he was 
in time, the special Article 166 covering 
only applications under rules 89 and 90. 
This restriction of Article 166 corresponds 
with nothing in its wording, which is abso¬ 
lutely general ; and the attempt to impose it 
has been supported by reference to the fact 
that the Article was substituted for Articles 
166 and 172 in the prior Act of 1877, which 
related only to applications under sections 
310A and 311 of the Code then in force. 
It is stated that this is borne out by the 
statement of reasons and objects connected 
with the present Act. But it has not been 
shown how reference to such a statement is a 
legitimate or necessary aid to the inter¬ 
pretation of a provision, the language of 
which IS clear. The 1st respondent’s appli- 
cation, though it may have been made under 
section 47, was one to set aside a sale 
and under Article 166 it must be held 
to have been out of time. It is not 
contended here that, if the application 
IS subject to the Limitation Act, either 
section 5 or section 14 would have enabled the 

District Munsif to excuse the delay in its 
presentation. 


The questions are then whether (l) the 
inherent powers of the Court can be 
invoked for an object which re.sort to its 
statutory powers could have secured, (2) 
whether such invocation is subject to any 
limifation. It may be stated at once that 
as CU must be answered in the negative’ 
there is not, and is not likely to be anv 
authority dealing with (2). It is only 
necessary to add that, though no doubt 
Article IS, Schedule II, of the Limitation 
Act, the general Article, is not exhaustive, 
vide Devtd^ Jaguyivan v. Pirjada Begum 
(S) and Du-arica Nath Misser v. Barinda 
Nath Mtsser (4), the cases exempted frTmIt 
form a well-defined class tu whicli further 


(3) 8 B. 377. 

(4) 22 C. 425. 
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reference will be made, those in which the 
inherent power exercised is ministerial or 
impliedly necessary in order to the 
performance of the Court's statutory duties. 

As regards (1) reliance has been placed 
mainly on a very widely expressed dictum in 
Syud Tuffuzzoul Hossetn Khau v. Bnghoonafh 
Pershad lo) audits adoption in (hirdeo Sim/fiv. 
Ohandrikak Singh (6): "To proceed, as far as 
the practice of this Court will allow Inm, to 
re-call and cancel an invalid order is 
not simply permitted to, but is the duty 
of a Judge, who should always be vigilant 
not to allow the act of the Court itself 
to do wrong to the suitor.” By this general 
statement what did their Lordships of the 
Privy Council intend to decide Y Firstly, 
it may be doubted whetlier tlieir reference 
to the practice of the Court was not intended 
to safeguard the Court’s duty to respect, 
not only the practice, but also the law. 
And next, though the application of the 
dictum is somewhat obscure, it is doubted 
■whether it was meant to authorise the 
unconditional license for which 1st re¬ 
spondent argues. As appears from the 
statement of facts, tliere had been a sale 
alleged (.without contradiction) to have 
become absolute, of property which no 
Court could sell. The Judge set the sale 
aside of his own motion, though he after¬ 
wards heard the purchaser. The observation 
quoted was made in appeal against the decision 
in the latter’s suit to enforce his right under 
the sale; and it apparently meant no more 
than that he could not disregard the onler 
of attachment and rely on the absolute 
character of the sale, since the iliscussion 
of the merits, which follows, could not have 
been nece.ssary on any other interpretation. 
It did not mean that such an order of 
cancellation created or annihilated riglits 
or was more than declaratory t)f the void 
nature of a transaction, wliich was vi>id ah 
initio’, and there was no (question raised of 
the order liaving been passed, under any 
procedure similar to that uialer section 1-7, 
or of such procedure being available to the 
aggrieved person. In the other case referred 
to it was not suggested that there was any 
question of the statutory powers of the Court 
by tlie use of whicli the saine result could 

(r>) U M. ]. -lO; 7 !l. L \{. 1H(J; 2 Sutli. P. V. .1 
-PM; 2 S:o-. I’. C. J. (w(i: 20 Kng. Hep. 7U1. 

{(}) 1 ln<l. t’ns. 0]:t; 5 C. I.. (ill at j.. (J20; 'M\ C. 

m- 


have been reached, and it may (with all 
due respect) be doubted whether the 
reference to the Court's right to re-call an 
erroneous order was necessary or justitiecl, 
since (for all that appears) the order of 
transfer to the file of the District Court, 
whicli was in question, was proper when it 
was passed and a re transfer appeared neces¬ 
sary only later. The case then, as the 
judgment also specifies, really fell under 
the other heading of the exercise of inherent 
power already referred to, that recognised 
as legitimate in cases not provided for by 
statute. Here again tliere was accordingly 
no question, as tliere is in the present case, 
of a form of procedure available, of which 
advantage has not been taken. 

The distinction between the use of inherent 
powers proposed in the present case and 
that which is permitted in cases not con¬ 
templated by Statute may be illustrated by 
contrast between two sets of decisions, in 
both of which the cancellation of erroneous 
orders was in (piostion. In the tir.st, 
Ho-darichanja v. liaiuchaudra (7), Fam- 
sing V. Hahn Kisansiug (S) and iihnn- 
chandra v. Draupndi {i)), ixConrt constituted 
by special enactment, to wliose procedure 
the Code of Civil Procedure did not apply, 
was in iiuestion and recourse was permitted 
to its inlierent powers to justify a review 
and its setting aside of an order passed 
e.c parte. But in the case of Courts subject 
to the Code of Civil Ib-ocedure, it has been 
lu'ld that they are bound by its provisions. 
In licasnt lff>sscin v. llaji'c Ahdoallah (10) the 
Distriet .ludge had ro-called his erroneous 
order statedly on the ground that he could 
do so notwithstamling tiio absence of any 
rule laid down for such a proceeding” in 
the Kegistraiion Act, under which his first 
ordiT was jiassed. But tlie Privy Council 
holding that the Code of Civil Procedure 
applied, devoted its judgment to bringing a 
ea.M* within its provisions. In Fam Kirpiil 
V. M Ksaniiuaf Hup Kuori (11) in- 
lieriuit powers were not mentioned; but it 
was held that the adjudication of a compe¬ 
tent C’onrt could not he set aside or dis- 
I’cgarded by a Superior Court except in an 

(7) li. ua. 

(s) in H. no. 

1*1) 20 U. 2S1. 

uo) l. A. 221; 2 C. Kll; 20 W. U. 00 (l\ C.). 

(11) 11 1. A. :t7; 0 A. 200 {\\ C.); -1 SiiTOSwati’a \\ 

C. .1. ISO. 
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appeal properly preferred. And in Chandi 
Chamn LaJia v. Manoranjan Chattopadhya (12) 
the grant of a review on grounds other than 
those contemplated by Order XLVII, rule 1, 
and in the exercise of inherent powers was 
held to be unsound, the proper course being 
to leave the party to seek his remedy in 
appeal. 

The principle to be deduced from the 
cases referred to and others is clear, that 
the inherent powers of the Court are not to 
be used for the benefit of a litigant who 
has his remedy under the Code of Civil 
Procedure, much less for one who having 
his remedy has lost it by his own delay. The 
result is that the decisions of both the lower 
Courts must be set aside, the appeal against 
appellate order being allowed with costs 
throughout. The case falling under section 
47, the civil revision petition is unnecessary 
and is dismissed. There will be no order as 
to costs. 

Tyabji, J.— It is admitted that the execu¬ 
tion sale was not in accordance with the 
terms of the decree, inasmuch as the decree 
required that the third item of property 
should be sold after the 4th, but the 3rd 
was actually sold before the 4th. 

It was not contended on behalf of the 
appellant that there was no I’emedy open to 
the respondent. It was suggested that a 
suit may be available to him, but that 
Order XXI, rules 89 and 90, provided for 
cases in which sales could be set aside, 
that section 47 of the Civil Procedure Code 
provided for the forum and the method by 
which those rights were to be enforced and 
that as the present case did not come 
within the terms of those provisions of a 
self-contained Code, the Court could not add 
to these provisions any more than to the 
rules relating to res judicata, Goknl Mandar 
V. Padmanund Singh (13). The answer to 
this argument seems to me to be that though 
the result in this case may have to be 
brought about by setting aside the sale 
(to which process section 47 and rules 89 and 
90 apply), what is sought to be done is 
primarily to rectify a wrong procedure 
followed by the Court. The power to rectify 
their own mainfest errors of the kind here 

(12) 18 Ind. Cas. 275; 17 C. L. J. 410. 

(13) 29 0. 707 at 715; 4 Bom, L. R. 793; 6 C. W* N. 

26; 29 I. A. 189 [J?, C.), 


in question, it seems to me. Courts must 
always have. I am, therefore, of opinion that 
the Courts Avere right in considering the 
case to fall witliin their inherent jurisdiction, 
Sfjed Taffazzool Hossein Khan v. Ihiglioonath 
Pershad (5). I entirely agree, however, 
with my learned brother that the inherent 
jurisdiction of the Court is not to be used 
so as to lead to arbitrary disposals actuated 
by individual sentiment or mere dis¬ 
inclination for the exertion involved in 
investigation of the law.” 

The next question is whether the applica¬ 
tion was barred by limitation. In my view 
the error was of a nature similar to that in 
the cases cited by me, and it was within 
the power and, subject to what I am about 
to say, it was the duty of the Court to set its 
procedure right when its error was brought 
to its notice. In my view, therefore, Article 
166 of the Limitation Act does not directly 
apply. 

But though the bar of limitation would 
not in ray view be directly applicable, it 
seems to me that the Courts would not only 
be justified in considering the question in 
the light of the period of limitation allowed 
by the Legislature for applications resulting 
in a similar -way, but that, for the reasons 
I am about to state, the Courts are bound 
to consider it in that light. C/. Athikaraih 
Na7m Menon v. Erathanikat Komu Nayar (14). 
Taking the facts of the present case it seems 
to me that though there was an error which 
the Court would have been justified in 
rectifying of its own motion, it was incum¬ 
bent on it to consider whether the error 
having been committed it would be proper 
to exercise a disci’etionary jurisdiction 
arising from its inherent powers. The 
expression ‘inherent power’ implies that the 
power is not conferred by or affected by an 
act of the Legislature. AVhere the juris¬ 
diction of the Court is expressly given by 
the Legislature, it is the legislative juris¬ 
diction that arises and there is no room for 
speaking of the inherent jurisdiction. In 
deciding the question whether the Court 
will exercise its inherent powers, it may well 
proceed on the basis that if the party 
aggrieved by the error of procedure has 
acquiesced in the error and has not chosen 


(14) 21 M. 42. 
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tujipply to tli(* C’miit with diK* diliyciiDo. liis 
Inoln’s would not iiidco(l d(*[)ri\o tin* C’onrt. 
of tin* iiiliurcni junsdiction li* set ri.L^ht 
its itwn (‘)’i‘oi\ hut indicate that ii ndirlit Im* 
a .iri’euter erroi- to set about reetdyinii' a lono’ 
past error to the detriment perhajis of jiersons 
who have honestly proe('e<le(l nn the liasis 
tliat tin ‘ action j)f the (’ourl was riirht. 
Such conduct of the party alle.irin.ir liiin- 
self to he aggrieved would also point to 
the injniy sufTerud hy liiui having h(>en 
sliglit. Tlie Court may reasonably take 
as a guide for tlie standard of the 
<liligencc to he exereised hy the fiarties eon- 
ceniecl the provisions of the Indian Limitation 
Act and for its guidance as f<» cireum>tances 
which Avoiild justify interferences- the pro¬ 
visions of law contained in regard to matters 
jiiost neai’ly analogous t<» tliosi- brought in 
(juestiijii hy reason of the Court's inhermit 
powers. This will prevent “arbitrary dis¬ 
posal'* in the manner al)o\e refei’i*ed to. In 
the present case hy analogy it seems to me 
lliat the Courts would luiv(‘ Inani right in 
guiding tliemselves by Cie provisions of 
Article 166 of the Indian Limitatir.n Art and 
Order XXf, rules and !»(). id' the Civil 
Procedure Code. 

Considering tin? (|ues(ion in this light 1 
tind that there wm'e applieatitms hy tiu* 
respondent under (.)rder .XXI. rules S!l and 
nth both of whiidi were dismissed: and in the 
course of the derision in the latter (which 
alone is printc-d for oiir use) ii is sfafeil that 
no case for ivlief undi*r Oi-der rule KO. 

was estalilisiied. hy wliieli I understand that 
no substantial injury has he('n sustained h\' 
reason of the irregularity in ilie sale. 

In such a (‘as(.' it seems me (o he clear 
that the Courts exereisi-d that inherent 
jurisdiction wrongly, and their oi-di-r .M-lting 
aside the sale* should he rever>ei|. I agi'ef, 
tlierelore, in the order prtipo>rd h\' iii\' 
learned liruthei*. 

. I /)/!» Ill (/'; 

/ *c /ll IIIH il .,111 


MADRAS HICH COURT. 

Si;i oMi Civil, Ai'i’RAi, No. 1607 OF 1912. 

September 15, 1914. 

rn'.'H'iil: —Mr. Justice Sndasiva Aiyar and 

Mr, Justice Xapicr. 

IMsDDIRJIOTl.A IvAMKSWARAAlMA, 

\llNo|.*, IIV IIKOTIIKR AXU XBXT FKIEXD 

IlKMADItl SRIRAMULU— Dffkndant— 

Am-: M,ANT 

% 

RK/AVADA CIIKLARATHI— Pl.untiff - 

Ri:si’oni)i:nt. 

('nil l’,iii-t-ihi,r ('ni}f(Act T of 99-' 

/ rrl•l/nl^l,^ltl^ nnl iiffrcllnii iiii'i‘ll.< of ('(i.<c —//aprojH'C 
ii>hiil.<.<liiii nf mill il hiiiiil fciilriicf — Kt'iili'ucc .1(7 (/ of 

X. I(i7. 

'I’hr iTiiprcjpiM- miiriissimi of additional evidence by 
an Appcllaic ('onrf is no ground for setting aside the 
di'ciTi- of I hat (’ourt, unless t he second .\))j>ellate Court 
is .satislii'd I hat the di'cision on tin' merits iswrong 
and tliat fin* irnpropi'r admission might have resulted 
in Mich a \\nnig clceisiou. 

Ainloiiiiui I'ilhiii V. Miitliukiiimirii 77icr',oi, Id Ind. 
(‘a<. I Id; (1912) y\. W. X. I.VI; 11 M. u T. ‘Ml; 30 M. 
177. referred to. 

Second appeal against the decree of the 
Court of the Ti'inporary Subordinate Judge 
of .Masitlipalain, in Appeal Suit No. 666 of 
1911, pi'eferred against that of the Principal 
.Munsif (d'Masulipatam, in Original Suit No. 
i!?.") id' um. 

.Mr. 1 . luiiiiiiilns.<, for the .Vppollant. 

.Mr. /,. .1. (Inn iiihiriiij/idrii .l/yur, for tlio 
Uespiindent. 

Jl D(I .M !',X'r. So far as the Appellate 
(‘ouri’s power to permit additional evidence 
to lie produced helore it is eoneernod, we 
ought to lidlow till* Full Reneli decision 
in Letti'rs Fatent .\iipeal Xo. llSof 1911, 
wliieh derision seems to us to he in accord- 
anee with the ruling in Seeinul Appeal Xo. 

19 id' I!M I and with the < leeision in Amliappii 
i'llhni \. Miilhdh'Kiiiifi'ii Tlwrnii u\ 

I n t he presi'iit ea.se, we are .salistied tluit 
the liiwer .\p(H‘llate Court did not go beyond 
the pi.wer.s given to it hy Order XLl, rule 

fit (''I. id the Coih* of Civil I'roeeduro in 
admidiiig l-lxliihifs !•', I. F and FI. 

Ihit we think that Fxhihit D was impro- 
pei ly udinitteil in evidence, us the order of 
the .Vppellate Court requiring documents to 
ho prndueed lud'ore it a.s additional evidence 
e.iiiM not lie made to ineinde Fxhihit D, 

I hiwe\er, DM a reading of the i>rovisions 
h'liiid III si*e(ion !(9 and section PH), clause 

•'Pol the Coile of Civil Procedure and in 

(Oil IihI. t'lis. I |0; (19lM M. W. X. -toO: 11 Af. U 

T. -'ll; ::i; M. i77. 
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section 167 of the Indian Evidence Act it 
seems to us that we ought not to interfere 
with tlie decision of the Subordinate Judge 
in appeal, unless we are satisfied that his 
decision on the merits is wrong and unless, 
further^ Ave are satisfied that his improi^cr 
admission of Exhibit D might possiblj'^ have 
resulted in such a wx’ong decision on the 
merits. 

As Ave are not satisfied that his decision 
on the merits is Avrong, Ave shall dismiss 
this second appeal Avith costs. 

Axypeal disraissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 429 op 1913. 

September 9, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

The Honourable Baja VASUDEVA RAVI 
VARMA styled VALIA NAMBIDI 
AVERGAL, RESIDES in KOLLANGODE 
AMSON, DESAM, PALGHAUT TALUQ 

—Plaintiff—Appellant 


versus 

ATHI KOTTTL EAZHUVAN KANNA- 
NUR VALIA RAMAN’S sox, PAZHANAN 
alias PAZHANIVELAN and others— 
Defendants—Respondents. 

Cu’<7 Ptycedure Code (Act V of 1908^, 99, O. II, 

’ * ^ of action--Appellate Court, 

nght of, to reverse decree -Cau^e of action not e.<tah- 

liished against some defendants, whether bars fresh suit on 
true cause of action. 


An^ Appellate Court has no power to reverse the 
decision of the first Court on the ground of misjoinder. 
Lala Rup Naruin v. Oopal Devi, 3 Ind. Cas. 382: 30 

® C. L. .T. 58; 

11- 93 P. H. 1909; 116 

19 M. L. J. 548; 36 1. A. 103; 
08 P. L. R, 1910, followed. 


If a suit is dismissed against some of the defendants, 
as the cause of action on which the suit was brought 
IS not established so far as those defendants are 
concerned, the plaintiff is not precluded from 
bringing a new suit on the true cause of action 
which he has against them. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Palghaut, in Appeal Suit No. 886 of 1911, 

preferred against that of the District Munsif 


of Alatur, in Original Suit No. 325 of 1911. 

Mr. G, V. AnanthahHshna Aiyar, for the 
Appellant. 


Mr. T. B. Krishnastvamy Aiyar, fur Mr. T. 
li. Tiamachandra Aiyar, foi' tlie Respondent.s. 

JUDGMENT.—The lower Appellate Court 
has dismissed the plaintiff's suit so far as it 
prayed for relief against the defendants 
Nos. 2 and 4 to 6 on the ground (as we under, 
stand the lower Court’s judgment) that the 
plaintiff’s cause of action against these de¬ 
fendants was separate from the plaintiffs 
cause of action against tlie other defendants, 
and hence tlie suit is bad for misjoinder of 
parties and causes of action. 

It has been held by the Privy Council in 
Lala Blip Narain v. Gopal IJevi (l) [see 
section 99 of the Code of Ci\''d Procedure 
and Narayana Namhudripad v. Narayana 
Namhudripad {2)^ that an Appellate Court 
has no power to reverse the decision of the 
first Court on the gi’ound of misjoinder. 

The lower Appellate Court’s dismissal of 
the plaintiff s suit against the defendants 
Nos. 2 and 4 to 6 might, however, be support¬ 
ed on another ground, that the plaintiff has 
based his claim only on a single cause of 
action as against all the defendants. That 
cause of action included, as its most material 
allegation of fact, the statement that all the 
defendants held directly or indirectly under 
a lease of 1025 M. E. (1850). It has been 
found that the defendants Nos. 2 and 4 to 6 
had nothing to do with that lease. Hence 
the cause of action on which tlie suit was 
brought has not been established .so far as 
the defendants Nos. 2 and 4 to 6 are concern¬ 
ed, and the suit as against them was rightly 
dismissed. Ihis would, of course, not prevent 
the plaintiff from bringing a new suit on the 
true cause of action which he has against 
the defendants Nos. 2 and 4 to 6. 

We, therefore, dismiss the second appeal, 
but as the defendants Nos. 2 and 4 to 6 
raised the untenable pleas of limitation and 
mi.sjoinder of parties and causes of action, 
we make no order as to costs in this appeal. 

, , ■ Appeal dismissed. 

(1) 3 Ind. Cas. 382; 36 C. 780; 13 C. W. N. 920- 6 A. 

L. J. 567; 10 C. L. J. 58; 5 M. L. T. 423; 11 Bom L 
K. 833; 93 P. R. 1909; 146 P. AV. R. 1909 (P C )•’ 19 

M. L. J. 548; 36 I. A. 103; 68 P. L. R. 1910. ’ 

(2) 25 Ind. Cas. 25. 
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ALLAHABAD HIGH COURT. ^ 
Skcoxd Civil Aim’Ka:. No. 877 of 1908. 

Novcmljor -o, 1909. 

Fre^ent-. —Mr. Ju.«tice Tudbiill. 

JAfL-VNNATH— Blaixtiff—Ai'FKLIAXT 

versus 

RAM NATH axd otimiils—Dkfkxuaxts— 

Respoxdfxts. 

Act {lit of 1H77), 2S. 82. 49. GO — 

]{}i'j Siih.Jlefji/th'tir n itliiii trlione 
j>nipr, tij uot aitu'itc - FicHtioos pyopcrhj oicnfionviJ In 
(IrrA — I'm nil. 

Tlif* object of rop-istmtion is the jircvontion of 
fraud and to make public all transfers of property. 

'I’lu'rofore, a document is not repsterecl in acconl- 
ance with the Act if no part of the property com- 
})rised in the deed is situate within the jurisdictinu 
of the Uepdstnir who repristers the deed. 

Mo jih-u n-niim v. Abdiiv Rdhnn, 23 A. 233 
(P. C’.); 28 I. A. 15; 5 C. W. N. 177, followed. 

flomel V. Rom Lul, 11 A. 319; A. W. X. (1889) 101 
(F. 11.) , referred to. 

Second appeal from tlie decree of the 
IRstriet Judge of Agra. 

Dr. Sufisli Chandvd Bauf‘r.jt\ for the 
Appellant. 

Mr. J. N. Cliaudhn’y for the Re.spondents. 

JUDGMENT. —The facts of the case out 
of which this appeal has arisen are a.s 
follows:—Une Chiraunji Lai was the owner 
of the property now in suit. He died on 
19th February 1909. leaving a.s his heirs 
the plaintiff-appellant, Ban.si Dliar, defendant 
No. 1, and one Sham Lai. Some ten 
years prior to his death, that is, on 27th 
April 1890, lie e.xecuted a deed of gift 
to defendant No, 2 of tlie whole of Jiis 
property. The deed was registered in tlie 
oHice of the Sub-Registrar of Bindraba.i, 
but no part of Chiraunji’s property was 
situate within the local jurisdiction of 
that oflicer. lii order, therefore, to secure 
registration an item of property was 
included in the deed of gift purporting 
to be within the jurisdiction of that 
oflicer. As a matter of fact no such 
property was ever in existence. The 
document was, however, pre.sonted, accepted 
und registered. On 21st December I89(i 
defendant No. 1 sold tlio property now 
in suit to defendants Nos. 2 and 'd. On 
doth August 1899 tlie plaintilV himself 
purchased from the donee another jnir- 
tion of the gifted property. In 1900 after 
the death of Chiraunji, Sham Lai, the 
third heir, brought a suit to recover a 
one-third share and the present plaintilf 
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was made a defendent. He contested the 
claim basing his title on the deed of gift 
and his own sale-deed. 

Then on 19bh .March 1907 the plaintiff 
brought the present suit, alleging that 
Chiraunji Avas a man of Aveak intellect 
and that the deed of gift had been 
obtained from him by undue influence 
and was, therefore, invalid, that the 
registration had been fraudulently obtained 
by including in the document property 
Avliicli Avas non-existent and, therefore, 
the deed Avas of no avail, that Chiraunji 
Avas dispossessed from 21st December 1896, 
the date of the sale-deed, by Bansi Dhar, 
defendant No. 1, in favour of defendants 
Nos. 2 and 3. He, therefore, claimed as 
heir bis one-third share in the house in 
suit and asked for partition. The defendants 
contested tlie suit pleading (1) that there 
had been no undue influence, (2) that the 
suit was time-barred, (3) that the registration 
Avas gotid in law. There Avere other 
defences to the suit Avith Avliich I am not 
concerned. 

The Court of lirst instance held (1) 
that the deed of gift had been obtained 
by the exercise of undue influence over 
a man of weak mind, (2) that the deed 
of gift liad not been duly registered in 
accordance witli tlie Registration Act and 
(applying section 49) that it did not 
operate to pass title, that the suit was 
not time-barred in that it had been 
brought within the time allowed for suits 
for possession. 1 pro.sume the Munsif 
meant tliat it had been brought Avitbin 
12 years of Cliiraunji's death. The claim 
Avas decreed. 

On appeal the District Judge held (1) 
tlmt tlie deed of gift was duly registered 
in accordance with the Act, (2) that 
undue influence bad uot been exercised 
and that Chiraunji Avas not of Aveak 
mind, (3) tliat tlio suit Avas time-barred, 
in fhat it bad not been brought Avithin 
tliree years of Cliiraunji's death if bo Avere 
insane, and also because it bad not been 
brouglit Avithin twelve years of the deed 
of gift, the date tlieroof being the date 
on whieli the donee took possession adversely 
to the donor, and the plaintiff being the 
ropresenlutive of the latter. The suit was, 
tliorefore, d ismissed. 

The plaintiff appeals and urges (1) that 
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the deed of gift has not been registered 
in accordance with the provisions of the 
Registration Act and, therefore, section 
49 operated to prevent the passing of 
the title, and (2) that the suit is not 
barred by time. In regard to registration 
stress is laid on the decision of their 
Lordships of the Privy Council in Mujib- 
uri'ntssa v. Ahdur Mahim (1) as practically 
overruling the decisions of this Court in 
Sardei v. Jdam Lai (2) and other earlier 
cases Ha7- 8ahai v. Ghunni Knar (3), 
Kusaini Beyam v. ILulo (4). In my 
opinion this argument has great force. In 
JSardei v. Ram Lai (2) it was held by a 
Pull Bench of this Court that the word 
registered” as used in section 49 of the 
Act refers to the act of registration by 
the Registering Officer and not to matters 
of procedure or conduct of parties, that 
that section read with section 60 only 
means that a document to be admissible 
in evidence for the purposes of section 
49 must be registered, i.e., the officer 
must^ have put upon it the certificate 
mentioned in section 60, and that it 
he has done so, the document bearing 
the certificate becomes admissible in evi¬ 
dence, and it has been registered within 
the meaning of section 60, and becomes 
under the second paragraph thereof ad¬ 
missible in evidence and the operation of 
the second paragraph is not interfered 
with by section 49. In this case the 
document had been presented and execu¬ 
tion admitted by a person who was not 

qualified to do so under sections 32 and 
35 of the Act. 

In l^xujib’Un-mssa v. Abdur Rahim (1) 
the facts were similar, A document was 
presented in the proper office by a person 
who was not qualified to do so. More¬ 
over, he also admitted execution not being 
qualified to do so. A Bench of this Court 
expressed dissent from the ruling of the 
Pull Bench in Hardei v. Ram Lai (2), but 
considered itself bound by that ruling. The 
3udgment of Burkitt, J., is a very clear one 
and shows the palpable departure from the Act 
that had taken place in the course of the re¬ 
gistration, and how in his opinion the latter 

(1) 23 A. 233 (P. C.); 28 I. A. 15; 5 C. W. N. 177. 

(2) 11 A, 319; A. W. N. (1889) 101 (P. B.). 

(3) 4 A. 1^ A. W. N. (1881) 105; 6 lud. Jur. 379. 

(4) 6 A. 8^ A. W. N. (1882) 183. 


was not in accordance with the Act, 
Before their Lordships of the Privy Council 
no attempt was made to justify the 
registration as having been done regularly 
in accordance Avith the Act. Reliance, 
ho wever, Avas placed on section 87 and it 
Avas urged that there had only been a defect 
in procedure AAdiich did not validate the 
act of registration. Their Lordships of 
the Privy Council repelled this, holding 
that the error was of a more radical 
nature and that in vieAv of the terms 
of section 32, it AA'as clear that the poAver 
and jurisdiction of the Registrar only 
came into play Avhen he A\'as invoked by 
some person having a direct relation to 
the deed. They held that the registration 
Avas invalid and illegal and section 49, 
therefore, foperated to prevent the docu¬ 
ment affecting the immoveable property 
comprised therein. It seems to me clear, 
therefore, from this ruling that the en¬ 
dorsement on a document of the certi¬ 
ficate of registration, unless it is made 
by a Registrar Avhose poAA'er and jurisdic¬ 
tion have been properly invoked, does not 
amount to a registration in accordance 
Avith the Act within the meaning of sec¬ 
tion 49. This ruling clearly overrides that 
of the Full Bench in Hardei v. Ram Lai (2). 

But the facts of these two cases 
are different from those of the pre 
sent case, and it remains to be seen 
Avliether the principle of the Privy Coun¬ 
cil ruling applies equally to the latter as 
to the former. In the present case it 
is urged that the document Avas not 
presented at the proper Registration office, 
because no part of the property to Avhich 
it related was situate Avithin the sub-dis¬ 
trict of the Sub-Registrar and, there¬ 
fore, the Sub - Registrar had no 

jurisdiction. It is pleaded that though a 
property Avas entered as situate Avithin 
the sub-district, as a matter of fact it 
was not so situate, and section 28 demands 
that the document shall be presented in 
the office of a Sub-Registrar within whose 
sub-district a part at least of the property 
**is” situate and not in the office of one 
in Avhose sub-district a part of the property 
purports to be situate. On the other hand it 
is urged that it is not one of the duties of 
a Registrar to make inquiries as to whether 

the property does or does not, as a matter 
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(if fact, lie within liis suli-district, that 
if f»ii the face of tlie (lociinKMit any of 
the properties lies witliin liis territorial 
.)uris(lictii)n, he has jiirisdicticni to registen’. 
It is triK’ fliat the Art does nnt eonteiiiplate 
any sm-li iiHiuiiy hy the Snh-Jtegistrar. Jn 
a case surh as tlje present he has merely 
to examine the document, if presented by 
a proper person, to see it on the face 
it he has jurisdiction ; but if a fraud of 
this nature (airl it amounts to a fraud) 
be practiced on him. it cannot l)e said 
that he, as a matter of fact, lias jurisdiction. 
Section '2S ends as follows : within 
w’ho.se sul)-district the whole or some 
portion of the property to which such 
document relates is situate.'’ This clearly 
means is, as a matter of fact, actually 
situate" and not ' purports on the face 
of the document to be situate." The 
language <if the section is clear and 
unambiguous and must receive its plain 
ordinary meaning. In the present case 
tlie property entered in the document as 
lying within the sub-di.strict oi Kindraban 
has been bold to lie non-existent, no portion 
of that property was situate in that sul)- 
di.strictand, in my opinion, the Sub-Uegistrai' 
had no jurisdiction over the pi-operty to 
which the document actually related. No 
portion was within liis sub-district. In 
these circumstances the principle of the 
Privy Council ruling in MujUj-nn-nissa v. 
Abdar Rahim (1) applies. Section S2 of the 
Act lays down that the document shall be 
presented at the proper Registration oflice 
by the proper person or persons. If not 
presented at the proper oQice, but at the 
wrong odlce, the Sab-Registrar clearly has 
no jurisdiction and liis I'egisti’atioii is not 
in accordance with the Act. it is not an 
error in procedure within the meaning of 
section 8/, hut an entire absence of jurisdic¬ 
tion. The object of registration is the preven¬ 
tion of fraud and to make public all transfers 
of property. To hold that tlie Registrar of 
Bindrahan had jurisdiction in such a case 
as tin's Would he to open a very wide door to 
fraud. 1, therefore, hold that the document 
in question was not I’egistered in accordance 
with the Act and that section 4!) of the 
Act applies. 


ilie next PO->t is one of limitation 

suit wus brought more tl.an I-' 
after the execution of tlie deoil of 


The 

years 

gift. 


The lower Appellate Court has held that 
Bansi Dliar defendant took possession on 
27th April ?8tH) adversely to the donor, 
that being tlie date of the gift. It is 
urged for the appellant that he, in his 
plaint, .stated tliat Cliirannji was first 
dispos.sessed on 21st December 189t) and 
that the defendants produced no evidence 
to jirove 12 years’ adverse pos.session. The 
tinding of the lower Court is one of fact, 
ri:., that the donee took possession in 
1890. This tinding is not attacked in the 
petition of appeal on the ground that 
there is no evidence at all, to support 
it, on th(‘ record. Tlie po.ssession of the 
ilonee under the invalid deed of gift was 
adverse to the donor and time began to 
1 ‘un from 1890. 'I'he plaintiff sues as heir 
of the donor, lie brought his suit in 
1907. It is, therefore, barred hy time. 

The appeal, therefore, fails and is dismissed 
witli costs. 

Appi'ol dismissed. 


MADUAS men COURT. 

Civil, Ai'I'kai. No. 185 ok 1911. 
September 11, 1914. 

Rrrsriif: —Mr. Justice Sankaran Nair and 

Mr. Justii’o Spencer, 

NAMAJRY RR181INAMMA anp another— 

Pl.AINTlKFS—ArrKl.LANTS 


rerstts 

KAMAPAIdiL RAMAIBNCrAM (niEi)) and 

Ol'UKUS—D kKKNIiANTS—RES rONDKNlS. 

lIlnlDin /or/fi of — (’astoai —Presence of son 
if Oihij'tter fiitliei\ o'hether {nv<tU<haes lllatoin 

lit'ii —llliiiht Ijdit — PiesiDiijition. 

r Hindu hnw an adoption is invalid whoi*o 
(In' adt»ptiv(' lullior has a son, but the illotoin 
adoplimi is oi)p(»si'd to Hindu haw and is Imsed on 
custom aiul, thendon', no jnvsuinplion of Hindu 
i.nw can apply to such an adoption. 

The existence of a sou is no har to an illaton 


adoption. 

Appeal against the decree t»f the Court of 
the Temporary Subordinate Judge of Guntur, 
in Original Suit No. 1 of 1910. 

Mr. 7*. ]\-akiisam^ for the Appellants. 
Messrs. L. A. (ioriudaraghava Aiyar and 
A. \’enkitftirn{{aJitfh^ for the Respondents. 

J U Dt J .\1 KN'r. —One Lingnyya adopted in 
the ifhdom form Ramakrishnanima and 

marriial him to his daughter while he had 
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a son Venkatachallam living. The question 
now in issue between the sons of A'enkata- 
challam and Rainakrislinamnia is, wliethei- 
tliat adoption is valid and wliotlior the descend¬ 
ants of the latter are entitled to a share of 
the property held by Lingayya. 

The Subordinate Judge has uplield the 
adoption and their right to a share. Tlie 
sons of Venkatachallani appeal. 

The adoption took place more tlian 50 years 
ago when Lingayya was living with his two 
brothers as members of an undivided family. 
Ever since the adoption or marriage Rama- 
krishnamma was living Avith the other 
members of the family. An illaf om- son is 
adopted Avhen assistance is needed by tlie 
adopter in the- cultivation of the family 
estate or for its management, and in tliis case 
there ^ is no doubt that Ramakrishnamma 
participated in the management of tlie estate. 
When a partition Avas effected between Lin- 
gayya and his brothers, Ramakrishnamma 
was treated as a member of Lingayya’s brancli 
and remained with them. Shortly before 
Venkatachallam’s death in August 1904 
there Avas an agreement for partition between 

him and Ramakrishnamma. This, no doubt, 

IS denied by the appellants. But Ramakrish¬ 
namma s descendants are admittedly in 
exclusive possession of certain properties 
Avinch Avere in the possession of Venkatachal- 

1am and the appellants’plea that such pos- 

.^ssion Avas obtained by trespass, is not proved, 
iheir complaint Avas dismissed by the Magis¬ 
trate; and the Judge rightly points out that 
possession by trespass is inconsistent Avith the 
act that the respondents are in possession 
T^ovtions of properties. After Venkata- 
ohallam s death his son, one of the appellants 
before us, called Ramakrishnamma’s son a 
co-sharer (Exhibit B2). This conduct of the 
umily for about 50 years and the agreement 
or partition in particular is very strong 
evidence against the appellants. It is con- 
ended before us that an illatom adoption 
made Avhen there is a son living, is invalid. 
R IS true that an adoption is invalid under 
Hindu Law Avhen the adoptive father has a 
son. But the illatom adoption itself is opposed 
to Hindu La\\' and no presumption of invali¬ 
dity, therefore, arises on the ground suggested. 
The evidence of the appellants’ Avitnesses is, 
not that the existence of a son alone precludes 
an adoption, but no adoption can be legally 
made Avhen there is a son or brother alive. 


CASE 



5 5 


This finds no support in Hindu Law and i^ 
in faA'onr of the view that we slioiild not look 
fo the prinriples of the lliinlu Lin’ to jhder- 
niiiie i}i(‘ ineideiits of f.he custom. The 
resjioMdcnts liavo pr(»ved only two instances 
of adoption wliere there was a son and the 
Judge 1 ‘ightly observes that the evidence is 
insufficient to prove a cu.stom. But we find 
that it has been judicial^’' recognized. fn the 
suit out of Avhich Second Appeal No. 45 
of 1905 arose, many instances of iUato)ii 
adoption by persons who liad .sojis wei*o 
proved and tliis Court held that the evidence 
Avas snlticient to prove the ciistcfm. 

AVe arc, therefore, of opinion that Rama- 
krishnamma's adoption is valid and dismiss 
this appeal witli costs. 

dismissed. 


MADRAS HIGH COURT. 

Skcond Civil Appeals Nos. 1200 to 1202 

OF 1913. 

September 25, 1914. 

Fresent: —Mr. Justice Ayling and 
Mr. Justice Sadasiva Aiyar. 

ALAVALA BALAYYA a\d others— 

PL.\rxTrFp.3 Nos. 1 to 6—Appellants in ai-l 

versus 

In Second Appeal Nos. 1200 and 1201 

OP 1913. 

ALAVALA GURUVAYYA—Ds fendan r 

No. 2—Respondent 

AND 

In Second Appeal No. 1202 op 1913. 
LALAM SWAMI and another—Defendants 
Nos. 2 and 6—Respondents. 

Trusts Act (ll of 1882^, s. 90— Oo-own"r, reii?ivol 
of debt by, hi his sola niinj—Unfair advantage — 
Cestui (pio trust— Declaratory suit, mahitainnhility of. 

Where one of the two co-owners of a debt obtains 
a document in his own name in derogation of the 
right of the other, the latter has a right to have it 
declared that the former holds the document for 
the latter’s benefit also under section 00 of tlio Trusts 
Act, 1882. 

Second appeals against the decrees of the 
District Court of Kurnool, in Appeal Suits 
Nos. 116, 11/ and 113 of 1912, preferred 
against that of the District Munsif of Kurnool, 
in Original Suits NoS. 149, 150 and 14S of 
1912, respectively. — 
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DFLARE LAL V . HAZAIU LAL. 

FACTS.—The facts of the case appeal* 
from tlie juclcrmont. 

^fr. T. Pruha-^fun, for the Appellants:—The 
plaint, thoujorh not happily worded, is to 
tlie effect tliat the 2nd defendant gained 
an undue advantage over the plaintiffs 
(co-owners of the debt with him) by 
availing liimself of his position as such 
co-owner in getting the deed renewed in 
his sole name. Tlie plaintiffs had thus a 
cause of action for the declaration prayed 
for. The District Judge erred in dismiss¬ 
ing the suit. ' 

Mr T. 1{. Jlamachandra hje)\ for the Re¬ 
spondents:—The plaint as framed does not 
disclose a cause of action. The plaintiffs 
are not jeopardized by the deed. The 
District Judge is right in dismissing tlie 
suit. 

JUDG^IENT.—Though the plaint is not 
worded in legal phraseology, we think 
that the allegations therein are intended 
to convey that the 2nd defendant, a co¬ 
owner with tlic plaintiffs of a certain 
debt, availing himself of his position as 
such” gained tlie advantage of a fresh deed 
for the debt in his sole name in deroga¬ 
tion of the plaintiffs’ right. Put in this 
raanenr the plaintiffs have a cause of 
action for a declaration that tlie 2nd 
defendant liolds that document for the 
plaintiffs’ benefit also, tlie plaintiffs having 
a 4/5tJis interest in it (see section ffO of 
the Trusts Act). 

That was practically the decree given by 
tlie District Alunsif and the learned 
District Judge ought not to have disturb¬ 
ed that decree, Ilis decision is set aside, 
and the District Munsif’s decree restoreil 
with costs in this and in the lower Appel¬ 
late Court. 

Tlie connected second appeals follow. 

Appeals allowed; Decrees set aside. 


ALLAHABAD KIGII COURT. 
Second Civil Afckal No. 724 of 

June 19, 1914. 

Presenf:~'Mv. Justice Sundar Lai. 
DULARE LAL— Dfi fndant—Apfellaxt 

versus 

HAZARI LAL—Pla intiff— R ksi*ondent 

(Jivil Procedure Cod^ (Act Vo/ 1908), s$, 11, W/cb 


(4)_Pcs judicata— transfer red from Court of 
Smntl Cntiscs to that of for trial — Appeal, 

vhrfhrr nonpetent—Decision, whether can operate as 
res judicata in suits not cognizahJc hij Small Cause 
Con rfs. 

A small cause suit which is transferred to a 
ilFunsif retains its character as such and no appeal 
lies against tlie decision of the AFunsif in such a 
suit, nor can his decision operate as res judicata 
for purposes of otlier suits not cognizable by Small 
Cause Courts. 

Second appeal from the decree of the Sub- 
ordinate Judge of Farrukhabacl. 

;Mr. A. P. Diihe, for the Appellant. 

Dr. Surendra Nath Sou, for the Respond¬ 
ent. 

JUDGMENT.—This appeal arises out of 
the following circumstances. One Hazari 
Lai obtained a consignment of treacle, to pay 
for and take delivery of wliicb ho borrowed 
money from Dulare Lai. The understanding 
was tliat the treacle was to be sold and the 
money advanced by Dulare Lai waste he 
realized in tlie first instance from the price 
it may fetch; and the balance, if any, was 
payable to Hazari Lai. Hazari La!, alleging 
that there was a balance of Rs. S41-10-3 due 
to him after satisfying Dulare Lai’s debt, 
instituted the present suit against the defend¬ 
ant in the Court of the ^Mnnsif of Farrukh- 
abad. Dulare Lai on bis part alleged that the 
price realized at the sale was not sufficient to 
pay the amount due to him from the plaintiff 
and that a sum of Rs. 30S-5-G was duo to 
him from the plaintiff, lie brought a suit to 
recover this amount in the Court of Small 
Causes. The suit of Dulare Jjal was 
transferred from the Court of Small Causes 
to that of the ^lunsif fin* trial along with the 
cross suit wliich had been filed by Hazari 
Lai. The two suits were tried together. 
The Muiisif came to the conclusion that a 
sum of Rs. 308-5-6 was due to Dulare Lai. 
He, Ihercfore, decreed Dulare LaTs suit and 
as a lesnlt of his finding, ho dismissed the 
suit of Hazari Lai. Now the suit of Dulare 
Lai was a suit of the nature of suits triable 
by a Court of Small Causes and it was tiled in 
that Court. Umlei* section 24, clause 4, of the 
Code of Ci\ il J'roceduro the suit still retained 
its eliaraeter as a Small Cause Court suit 
tliougb tried by tlie !Munsif and the decree 
passed in that case, therefore, was final and 
not open to appeal, and was not in fact 
api»ealed against. Hazari Lai, however, 
filed an appeal against the decree in the suit 

for Rs, 841-10-3 which ho had iiistUftted, 
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GOPANNA MAURADITAR 


AIYA GOUNDEN V, JAYAN MANDALATHIPATHt 

In that suit the Court came to the conclusion 
that a sum of Rs. 898-5-0 (including' interest) 
"was due to Dulare Lai and after setting off 
against it the sum of Rs/ 308-5-6 for which 
a decree had been obtained in the Small 
Cause Court suit, it gave a decree for the 
balance. The defendants’ contention in this 
case is that an appeal ought to have been 
preferred to the Court below from the decree 
passed in the Small Cause Court suit and as 
no appeal was preferred, the said decree 
operated as res judicata and it was not open 
to the Court in appeal to go behind it and 
determine that a sum of Rs. 898-5-0 was due 
to the plaintiff. And he relies for that purpose 
upon the analogy of the case in which decrees 
had been passed in suits tried together but 
in which all the decrees passed had not been 
appealed against. As I have already observ¬ 
ed, the Small Cause Court suit which had 
been transferred to the Munsif retained its 
character as such. It was not open to appeal. 
It was tried by the Munsif only as a Court 
of Small Causes and his decision in that case 
could not operate as res judicata for purposes 
of the other suit for Rs. 841-10-3, which the 
Court of Small Causes was not competent to 
try. The plea has no force and I dismiss 
the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 7 op 1913. 

August 19, 1914. 

iPresent: —Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 

AIYA GOUNDEN and others—Appellants 

V67*SU$ 

JAYAN MANDALATHIPATHI 
GOPANNA MAURADIYAR— Respondent. 

Civil Procedure Code (Act V of 1908^, O. XX IlIf 
r. 1— 'Withdrawal of suit—^**Su^icient grounds 
Material irregularity — Revision—Letters Patent 

Appeals 

The words “sufficient grounds’* referred to in 
Order XXIII, rule 1 (2) (h), of the Civil Procedure 
Code are ejusdem generis with the defect referred to 
in rule 1 (2) (a) oi the said Order. 

Burathagunia Pentadee v. Thurlapatti Rajamma, 
8 Ind. Cas. 868; (1911) 1M. W. N. 105; 9 M. L. T. 204, 

followed. . _ 

Discretion vested in a Court to allow a plaiiuiff 
to withdraw a suit is not judicially exercised 
}t 5.9 cjcer^ised inspite of tb© d^foudant’s opposition 


to condone defects in the plaintiff’s conduct of 
his case which were due entirely to the plaintiff s 
own default and for which no excuse was attempted. 
An illadvised gi-ant of permission to withdraw^ a 
suit with leave to sue again may be such a material 
irregularity as is contemplated by section 115 (c)^ 
Civil Procedure Code. 

Where a single Judge of the High Couit rejects 
a petition for revision, a Letters Patent Appeal lies 
against the order of rejection. 

Rama Aiyer v. Venlxatachala Padayachi, 30 M. 311; 
2 M. L. T, 84; 17 M. L. J. 123; 5 Cr. L. J. 288, followed. 

Appeal, under section 15 of the Letters 
Patent, against the order of the Hon’ble 
Mr. Justice Sankaran Nair, dated 12th 
December 1912, in Civil Revision Petition No. 
698 of 1911, presented against that of 
the District Munsif of Udamulpet, in Original 
Suit No. 665 of 1910. 

FACTS.—A civil revision petition was 
filed in the High Court under section 115 of 
the Code of Civil Procedure against an 
order of the District Munsif of Udamulpet, 
granting leave to withdraw a suit pending 
before him with liberty to institute a 
fresh suit for the subject-matter of the 
suit, under Order XXIII, rule 1, of the 
Code of Civil Procedure. The above appli¬ 
cation was made by the plaintiff after he 
had almost closed his case. The grounds 
of the application were that by reason of 
the death of his brother he could not 
be present at the adjourned hearing 
of the suit, that the extent of the suit 
land given in the plaint was incorrect and 
that a commission must be issued for 
taking the measurements of the said land. 
The suggestion of a commission was ap¬ 
parently made for the first time in the petition. 
The defendant opposed the application on 
the grounds that it ought not to be granted 
at that stage of the case and that the reasons 
assigned were not sufficient, within the 
meaning of “other sufficient grounds” in 
clause 2 (fe) of Order XXIII, rule 1, of 
the Code. These objections were over¬ 
ruled and leave was granted by the 
District Munsif. The revision petition 
filed in the High Court was dismissed by 
Sankaran Nair, J. His Lordship’s order 
was as follows:—‘ I see no reason to 
interfere under section 115 of the Civil 
Procedure Code. The petition is dismissed 
with costs.” Against this latter order, the 
defendant preferred the above Letters 
Patent Appeal, 
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AIV.V <;t>rNIU;N V. .iAVAN .MANt'ALAri(II-AriH MAURADIVAn. 


^fi*. T. !\. i'rilhihitiiiii Siisfn\ fcir lilt* 
Respondent, t"'>k si in'(‘liniinai\v ohjc.-linn tn 

tlie maintainnliility nf tin- nii <Iie 

ground that the nrd<‘r appeahsl a.iraiiist 

r 

was not a jndiriuent witin'nthe irieaniii.i^ 
of rlaus(‘ 15 of the Ijetters I’atent, and 
relied on i*f//e///eppe i'Inlh \. [iniiiiiinfiii 
('Jirffi (1); ('III mmsu mi y. A rn m tn/u 

Onninhi)i (2): 'rKljiti'fiHi liotr V. ^[Ihf(iiip/nt 
Ch/'fhar (d); Vilhti \. Krish- 

nnriKU'hitrinr (d). 

The preliminary olijeetion was, iKuvever, 
overruled with reference to the deeisinn in 
Tidiiu! Ailfdr V. V/^ukahtrJifihi Vnihtiinrlii (5). 

^[r. T. R'lmurJunuJiit linn^ for the Apiud- 
lants:—Undei’ Oriler XXI11, rule 1, of the 
Civil Procedure Code, leave to withdriiw can 
be given otdy if there is bu-rnal didecl or 
other sutlicient g!’oun<ls. In the ])r<'sent 
case there is no formal defect and the 
grounds mentioned in the {ipplieation do 
TK)t come under other suflieient grounds" 
which must lie (‘jumhin iji'm-rix with those 
mentioned in rdausc' (a), d’lie (’oind below 
had, therefore, im jurisdiction to grant h*ave. 
Further lesive ought not to have luani gj’anteci 
at the stage which the csise had reaeheil. This 
Coui’t can conse(iiiently interfere in r(>\ ision 
under section 1L5, not oidy on the groimd 
that the Court below ex(>reised a jurisdieti n 
not vested in it, l)\it also on the ground 
tliat it acted with material iri'egiilarity 
which has alTected the decision on llu' 
mei'its,—Vide/v7/e>ve/// Co. [jil.y. IhfiynC/uinni 
(ti), }hiraHin(fUtift( Pruhnlm- I'liiirliiimffi Rn- 

jfj III ilia (7J, Kfiuh (Rifiml V. [joilhia RrasImR 
(S), Mahipaf v. Xallia (9), Hira Laf Miha 

Vs R’llaij (Alianfli'a Jhaj (Id). 

ilr. T. R. Vnika/aiiniia Nes/y/, for the 
Respondent:—The cas{^ comes within "otln‘r 
sufficient grounds" in clause (h) of Oi-dci- 
XXllf, rule 1. Othei* siillh-icnt grounds" 


(1) 27 M. 225 ill p. 225; 11. M. L J. 71 
- (2) 27 452. 

.(5) 8 Inrl. Cas. .'MO; 55 M. I; (1010) 1 .\f. \V. \ <;<)(;. 
8 M. L. T. 455; 21 M. b. J. 1. 

(4) 50 .\1. 145. 

(5) 50 .\1. 511: 2M. L. T.SI: 17 M. b. J. r, 
L;J.2HS. 

(0) 5 IrA ('as. 1S7: 11 (’. b. .1. 15. 

(7) S |,p| Ca. . .S5S: (11)11) , M. w. X. 105- 0 M 
Ji. 'r. ■O-l. • • • . 

H) 21 (-■ 7n, II A. .b. J. 755. 

(IJ) 4 I...! (■a^ 25:i. 55 ll. 722; II Hum. I. ij i oo 
(10; J-J n.d. { as. 55; l(i i'. \V. X. In-;, pj (• | 

105. ' ■ 


must not be Iield to mean causes ejtisdeni 
with the can.se mentioned in clause 
fob d'lie '•//'•'-•f/r/,? principle of cim- 

strm-tioM (Might not to he adopted in such 
ea.ses. Jt was not adopted in the construction 

nf Oi'der Xlil, rule 27 (additional evidence 

in appeal), see Anfliappa lAfRaij Alnthn- 
ki'mina Rlirnin (H) or in the review sections 
of the Code, \u\v hi flic viatfcrof the petition 
('./ fliiiljri’ AlntuiiRiih^ Rrasaf ][ussei)i y. Uailjec 
Aluti>,,lttih (12). Further, in this case, the 
Court bidow had a discretion vested in it 
and had twcreised it in a particular way. 
This Court will not interfere under section 
llo (d the Code in sindi cases. 

•If iKi.MKNi’.—\\ t' disallow the prelimi¬ 
nary oldection Miat no Imtlers Patent Appeal 
lies with i*eler(Mici* to R imit An/ar a*. Penhafa- 

cltiiht Rinhniachi (5 1. 

I liertMs nodouhl (hat an ill-advised grant 
(tf juMumssion to withdraw a suit with leave fo 
sn.‘ again under Order XXI11, rule 1 (2) (5), 
may he siieli a mali'rial iri’egularity as is 
(■■miem]>Iafed hy .section 115 (r) of the Civil 
Pr'M‘iMlui‘ 1 ' Codi*. 


Ib'i’edu' District Munsif granted permis- 
sifiii, alter a substantial portion of tlie plaint- 
ilT s case li;id hetm heard, on hi.s aflidavit that 
(1) he could Hot attend, the hearing owing 
to his brothers's death; (2) that ho wished for 
the i.ssm* o| a eonnnissitui, apparently then first 
nientioneil: (,J) that he ought to have certain 
measurtMinnits made and a plan prepared. 

e aiv prepared to ]u>hl that the *sutHeient 
.grounds" nderred to in Order XXIH, rule 1 
(-) (/»). must he cinsitfiii with the 

'l*‘fect referred to in rulo 'l (2), (u) with 
leituvnei* to the usual interpretation of these 
words (d.sewhere in flie Code and to the 
explicit authority of Iliiraflia<,inifa Pcnfiulcey, 
r/n'rlapafti Rahnnma (7). and that it is 
i loartlitil (hi‘ District Munsif acted on no¬ 
thing in ;iiiy way ivsembling a formal defect 

and that his order is unsnstainablo. Hut whe¬ 
ther or not this interpretation of the v>hraso 
Millieionl gi'onnds be adoi)ted, wo must liold 
> >•'1 his di.srretion was not exereisod judici- 
•1 .u>inreit was I'xtnvised in spite of the 
< eb'iidaids "ppositioii to eondono tlcfecfs iti 
t u pl.iintills eonduet of liis ease, whicli 
ut're duo eniift'ly (o his own ilefault and for 
^ t I b'd. Cns I.|0: M.W. X.-toO; 11 M. 

b. ! . 211: 50 .\1. .|77, 

b. I.:! p, Pin 221 ; 20 W. 
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MUHAMMAD NAJIU I’LLAII C. JAI NAHATN. 

■which no excuse was attempted. The facts 
closely resemble those dealt witli in Bai 
Kashibai v. Shidappn Anapa (13), a decision 
in which we express our respectful con¬ 
currence. The Letters Patent appeal and 
petition are allowed with costs. The District 
Munsif’s order is set aside and he is directed 
to restore the suit and dispose of it accord¬ 
ing to law. 

Appeal allowed. 

(13) 21 lud. Gas. 23; 37 B. GS2; 15 Bom. L. K. 823. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1172 of 1,913. 

June 1, 1914. 

. Preseyit: —Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 
MUHAMMAD NAJIB ULLAH—PLAfNTiKF 

—Appellant 

rersHS 

JAI NARAIN AND another-Df.FENDANTS- 

Respondetts. 

Civil Procedure Code (Act V of 1908;, 0. XXI, rr. 91, 

—Suit hij auctiou-purchnser to recover hack pur- 
cliaBe-money, whether maintahiahle. 

.An auction-purchaser can bring a suit to recover 
back the purchase-money on tlie ground that 
the judgment-debtor liad no saleable intere.^t in 
tlie property sold at the date of the sale. 

Mufina Singh v. Gajadhar Singh, 5 A. 577; 
A. W. N. (1883J 130, follo^ved. 

Kishun Lai v. Muhammad Safdar Ali Khau, 13 
A. 383; A. W. N. (1891) 138; Dorab Ally Khan v. 
Ahdool Azeez, 5 I. A. 116; 2 C. L. R. 529; 3 Suth. P. 
C. J. 519; 3 Sar. P. C. J. 818; 2 Ind. Jur. 426; 3 C. 
806 (P. C.)j Sidheswari Prasad Narain Siugh v, 
Ooshain Mayana7id Qir, 19 Ind. Gas. 986; 11 A. L. J. 
606; 35 A. 419, referred to. 

Second appeal from the decree of the Addi¬ 
tional Judge of Aligarh. 

Mr. Midiammad Ishaq Khan, for the Appel¬ 
lant. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents. 

JUDGMENT.—This appeal arises out of 
a- suit brought under the following circum¬ 
stances. On the 14th of October 1887 a 
mortgage was executed by Chattar Singh, 
the defendant No. 2, in favour of Ram Saran 
Das, father of the defendant Jai Narain. A 
decree was obtained on foot of this mortgage 
in the year 1892. Certain property was sold 
in execution of that decree on the 26th of 
November 1910 and purchased by the plaint¬ 
iff. How it was that the decree remained 
under execution for this protracted period is 
not explained. The sale was confirmed and 
the plaintiff was put into formal possession,. 


He then alleges that he applied for mutation 
when it appeared from a report of 
the Kanungo that Chattar Singh had 
already sold the property under two sale- 
deeds, dated respectively the 17t]i of Sep¬ 
tember 1883 and the 23rd of June 1886. 
Mutation was refused and tliereupon tlie 
present suit was instituted. It is not shown 
that the plaintiff was in any way opposed by 
the vendees under the two sale-deeds or their 
representatives. Various pleas were taken. 
It was alleged that the judgment-debtor had 
‘'a saleable interest” and it was contended 
that the suit did not lie. The Court of 
first instance found that the judgment-debtor 
had no saleable interest and the suit lay and 
granted the plaintiff a decree. Upon what 
ground tlie Court of first instance came to the 
conclusion that the judgment-debtor had 
no saleable interest, does not appear from 
the judgment beyond the facts that the 
two sale-deeds were proved. The defend¬ 
ant No. 1, Jai Narain, c.ppealo.l and fTie 
lower Appellate Court allowed the appeal 
and set aside the decree of the Court 
of first instance. It held that the suit was 
not maintainable, but left undecided the issue, 
“whether or not the judgment-debtor had 
any saleable interest.” The plaintiff has 
appealed and contends that the lower Appel¬ 
late Court was wrong in deciding that the 
.suit was not maintainable, and his learned 
Counsel relies on the Full Bench decision of 
Munna Singh v. Gajadhar Singh (1) and also 
on the case of Kishun Lai v. Muhammad 
Safdar Ali Khan (2), which followed with 
hesitation the Full Bench case. Apart from 
these decisions -we should have some difficulty 
in holding that a suit like the present can be 
maintained. It seems to us that, apart from 
the provisions of the Code of Civil Procedure, 
a. suit to recover back the purchase-money by 
an auction-purchaser does not lie. See 
remarks of their Lordships of the Privy 
Council in Borab Ally Khan v. Ahdool Azeez 
(3). In the absence of authority w’e should 
be disposed to hold that if the right is the 
creation of the Civil Procedure Code, the 
remedy ought also to be limited to the 
remedy provided by the Code. It is obvious¬ 
ly most inconvenient after the sale has taken 
place that the auction-purchaser should be 

(1) 5 A. 577: A. W. N. ^1883) 130. 

(2) 13 A. 383; A. W. N. (1891) 138. 

(3) 5 1. A. 116; 2 C. L. R. 529; 3 Sutli. P. C. J. 519: 
3 Sar. P. C. J. 818; 2 Ind. Jur. 426; 3 C. 806 (P. C.J. 
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entitled to come in and allege that the sale 
was bad on the ground of a defect in the 
debtor's title. It may well have been tliat 
the money realised by the sale of the pro¬ 
perty has been distributed amongst a number 
of creditors. On the other hand if the auc- 
tion-purchaser's riglit is confined to tlie 
remedy provided by the Code, under ordi¬ 
nary circumstances his application to set aside 
the sale would be made within one month 
and before tlie distribution of tlie money 
realised by the .sale. We find it, however, 
impossible to di.stinguish the present case 
from the case of Munna Singh v. (hijadhar 
Singh (1). The learned Additional District 
Judge refers to the case of Sidhcbivari Frasad 
Narain Singh v. Goshain Maijanand Gif (4). 
The head-note of this case is somewhat mis¬ 
leading.* Thnt case like the present was a 
suit to recover back purchase-money on tlie 
ground of defect in the judgment-debtor’s 
title. The Court, no doubt, considered what 
was the origin of the plaintiff’s right to get 
back his purchase-money and tlie Court 
expressed its opinion tliat sucli i-ights as ho 
had were the creation of tlie Code of Civil 
Procedure, but it did not and could not as a 
Bench overrule tlie Full Bench decision 
above referred to. We, as a Bench, feel 
ourselves bound by the decision of the 
Full Bench ruling in the case of Mnnna 
Singh V. Gajadhftr Singh (1). Before 
deciding whether we will refer the case 
to a larger Bench or finally deciding the 
appeal, we think it desirable to refer an 
issue as to the interest of the judgment- 
debtor at the time of the sale. 

We accordingly refer the following issue, 
Had the judgment-debtor any saleable in¬ 
terest in the property at the date of salei^” In 
deciding this issue the Court will not necessari¬ 
ly be bound to hold merely in proof of the sale- 
deeds that the judgment-debtor Iiad no sale¬ 
able interest, because if it should appear tliat 
the judgment-debtor was in possession or 
had acquired a title in any other way lie 
would, in our opinion, liave a “saleable in¬ 
terest” and the .sale could not be set aside. 
The parties may adduce any further evidence 
relevant to tliis issue. Tlio case will be put 
up on return of the finding and the usual 
ten days will be allowed for filing objections. 

(4) 10 tnd. Cas. 986; 11 A. I*a" 4i<f ‘ 

This remark dooa not 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1293 op 1913 

September 30, 1914. 

Prosent: —Mr. Justice Ayling and 
Mr. Justice Hannay. 

ilURUGAPFA CHETTIAR— Plaintiff^ 

ApI’ELLANT 

cersHs 

RAMANATHAN CHETTIAR-Defendant 

—Respondent. 

Esfah.^ Lniig Acf (/ of 1908), 3 (11) 

/ ( Jitri.-nlirfiini fif Rrmiuo CourtiS — Ti'CC JiattttS— 
Yuri pinjiiblr fiu’ frcc.<, ij 'rent.' 

I nri or (ax jtayabit* in rosia'ct of trees held on 

tree is net ‘n'nt’ as defined in section 3 (11) 

of the Madn,.-. Kstafes Land Act I of 1908, and 

a suit to recover .mieli van or tax is not eognisn- 

ble l)y a Kevenuo Court under section 77 of the 
said Act. 

Second appeal against tlie decree of 
tlio District Court of Ramnad, in Appeal 
Suit No. 914 of 1911, preferred against that 
of the Deputy Collector of Devakottali, in 
Summary Suit No. 225 of 1911. 

sued in fhe Revenue 
Divisional (Iflicer'.s Court at Devakottah, 
Ramnad District, for arrears of rent due 
from tlie defendant on a lease of trees 
alone. Ihe defendant denied tlio lease and 
ohjoeted to the jurisdiction of the Court 

p'Dund that the trees were not a 
holding, within the meaning of tlie Madras 
Estates I.and Aet 1 of 1908, tliat vari 
payable for trees was not rent and that, 
eonseqnently, the Revenue Court had no 
jurisdiction to enfertnin the suit. The 
tourt, however, passed a decree for the 
plaiiitdT. On appeal the District Judge 
upliold f],e contention of the defendant as 
<* juri.sdiction and dismi.ssed the suit. 
Ihe plaintitV f hereupon preferred this 
•soeond appeal to the High Court. 

-i^lr. .1. Knshnaswdmi Iyer, for the Appel¬ 
ant, Ihe lower Appellate Court iniscon- 
■sirued the indhi tendered by the plaintiff. 
Ibe frees const ituted a holding under 
tlio Jladas Estates I,and Act, the rent 

being lixed from eonvenionoe at so much 
per tree. 

^Messi's. 7\. Snuivami Iyengar and A, 

\ eukafrayaliah, for the RespondentThe 
Aladras I'^stafes Eand Act does not at all 
conteniplato a patta for trees alone as a 
bolding. 1 /,/,* tlie Amendment Bill now 
V »tw»ductli|jrjJ^^ tlierefore, is not 

bi’QUJSllfuiiJ, .tho_ groper fory m. 
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JUDGMENT,—We agree with the District 
Judge that the plaint pattas are tree 
pattas only, and not pattas for the land 
on which the trees stand. The \'ari' payable 
under them is not rent’ within the defini¬ 
tion of section 3 (11) of the Madras 

Estates Land Act and the suit is not covered 
by section 77. 

It should not have been dismissed, but 
the plaint should have been returned for 
presentation to the proper Court. This 
will now be done. The appellant 
must pay the respondent’s costs in this 
Court. 

Plaint returned. 


MADRAS HIGH COURT. 

Civil Appeal No. 280 of 1911. 

August 7, 1914. 

Present'. —Sir John Power Edward Wallis, 
Olfg. Chief Justice, and Mr. Justice Hannay. 

Sri DATLA VENKATASUBBA RAJU 

GARU AND ANOTHER—PLAINTIFFS- 

Appellants 

VBYSZIS 

GATTEM VENKATARAYADU, minor, by 

SANI VARAPU YENKIAH— Defendant 

No. 2—Respondent. 

Evidence Act (I of 1872^, s. 12— Presumption of 
legitimacy Alienation by father 276 days before birth 
of son- Right of son against purchaser for value — 
Rurden of proof. 

Section 112 of the Evidence Act raises only a 
presumption of legitimacy and has no reference to 
the date of conception. 

A purchaser for value is not bound to enquire 
whether the wife of the seller is enceinte and the 
right of a son in the womb cannot, therefore, prevail 
against him. 

If the son wishes to rely on the defence that he 
was conceived before the date of the alienation, it 
is incumbent upon him to prove this by clear and 
satisfactory evidence. * 

Appeal against the decree of the Court 
of the Subordinate Judge of Cocanada, 
in Original Suit No. 76 of 1910. 

Mr. P. Narayana Murthy, for the Ap¬ 
pellants, 

Mr. P. Somasundaram, for the Respond¬ 
ents. 

- JUDGMENT.—In this case the Court 
has found that the alienation by the first 
defendant, the undivided father of the 


2nd defendant, was made 276 days before 
the birth of the second defendant, and 
has come to the conclusion that it was 
made after the second defendant was 
conceived and at a time when the second 
defendant had acquired an interest in the 
property. This conclusion he has based 
on section 112 of the Evidence Act which 
provides: The fact that any person 

was born during the continuance of a 
valid marriage between his mother and 
any man, or within two hundred and 
eighty days after its dissolution, the mother 
remaining unmarried, shall be conclusive proof 
that he is the legitimate son of that man 
unless it can be shown that the parties to 
the marriage had no access to each other 
at any time when he could have been 
begotten.” The presumption is that a child 
born within 280 days after possibility of 
access shall be deemed to be the legiti¬ 
mate child of the father. It is not that such a 
child was conceived 280 days before its birth. 
Two hundred and eighty days was, no doubt, 
the period chosen in the section because it 
is accepted as the average period of ges¬ 
tation, but Taylor and other medical au¬ 
thorities show that it is only an average 
and that the period is often longer or 
shorter in individual cases. In these cir¬ 
cumstances there does not seem to be 
any strong reason for raising a presump¬ 
tion that the particular child was conceived 
two hundred and seventy si.\ days before 
his birth. Whether he was or not is not 
susceptible of proof as, where access has 
been continuous, even the mother could 
not give the date of conception within 
a few days. 

We have not been referred to any 
more or less arbitrary rule of Hindu Law 
fixing the date of conception at so many 
days before birth and, as observed in 
Minakshi v. Virappa (1), science has not 
arrived at such a point that, where there has 
been frequent opportunity of access between 
the parents, a conclusive opinion can be 
formed as to the exact moment of conception. 
In this state of things the learned Judges 
observed that there are obvious reasons of 
convenience for holding that a purchaser for 
value is not bound to inquire whether the 
w ife of the seller is enceinte and suggested 

(l) 89. 
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tlmt the riA^lits «.f a smi in the wonih in 
ancestral property' jxissiijly in't p!’e\ail 

against an alienee fnr value. e abstain 
from tliscnssing the question, as it is unneces¬ 
sary and tile respondent is not represented 
before us. 

For the purposes of tiie present case it is 
sufhcient to .say that if the 2nd defendant 
de.sires to rely on the defence that he was 
conceive<l before the date of the alienation 
in question, it is incumbent on him to prove 
it by clear and satisfactory evidence ami 
this he has failed to do. We must allow 
the appeal and modify tlie decree accoi-dingly 
with costs both here and below. 

App'.’ttl (illiiirnl. 


ALLAHABAD HIGH COUHT. 

Civif, Rkvision Pktition' No. .‘Jb ok IDI-L 

June 1^, 1911. 

/Vwc/d:—Sir Henry Uichards, Kr., Chief 
Justice, and Mr. Justice 'rndball. 

RAM N A RAIN - -Arna ca n r 

rrrsns 

MUHAiMMAl) SHAH—OiTosni-: I>Ai;rv. 

Cirii ('mlr (.If^ I oj lUOS), I l.> 

lU'Visiou — bij irijiilai- tmlf tiniihiblr — Pnii-firr. 

Ordiiiarilv it is cnnrriii'V to the* practice of the 
Iligli Court to eiit<'rt:iin an a|>)ilicati«»u in i-cvi.^ioii 
wlien n remedy liy way of regular suit is optni to 
tlio applicJiTit, hut each case must hr judgetl upon 
its own jicculiar circumstances. 

Application in revision against an order 
of the Subordinate Judge of Aligarh. 

Afr. Venrey Ldl for the Ajiplicaid. 

Mr. Afjha for the Opposite Ihudy. 

JUDGMENT.—This is an applieation in 
revision and arises out of the Ldlowing 
circumstances. Tlie opposite parly ob(aine<l 
a mortgage decree against certain property. 
The decree was put into exeeiilinn and llie 
property sold. The present applieanl, Bam 
Narain, liled an stpplieation to ha\e the sale 
set aside. It was disallowed. lie appeah-d 
to this Court wliieh dismissed the ai>peal on 
the 12th of ^[ay 191d. 1'he deeree-iioldei 
purchased the property at the sale, lb- 
aj)plied to the (huirt to be placed in po.s.M-v. 
sirin (if tlu* properly. An order was i.ssurd 
to the Ataln. Ram Nai-ain liled an apiiliea- 
tion under Ordei* XXI, rule lOl). ()n 
tiie date li.ved the deei-ee-ludder faileil 


appeal’. 'Die Court found that the objection, 
liled by Bam Narain, was valid and that he 
was in jms.session of the property to Avhicli 
his olijeetion related, and it passed an order 
thsinissiHy thf applircfiDii for dvliccry of posses¬ 
sion H'ifh rosfs^ for inDil of prosecution. The 
proper order wliieh tlie Court ought to have 
pa.ssed on this applieation was an order 
direeling the objcct«>i\ Bam Narain, to be 
reinstated in possession of the property. 


However, a slioi’t time after this the 
deeree-liolder again put in a fresh applica¬ 
tion asking the Court to place him in 
possession of the property which he had 
pureliased. An order was passed and the 
Amin went and placed liim in formal posses¬ 
sion. Tliereup<ni Bam Narain again applied 
to the Court under Order XXJ, rule 100, 
and that Court witliout making any inquiry 
rejected the application on tlie ground that 
l»y rea.son of this Court's order, dated the 
12th of ^lay llHo, Ram Narain liad no 
lt>rns sfdiitli for the objections taken by him 
against delivery of possession to the opposite 
party. It is (piite (dear that the Court 
below had completely misunderstood the 
judgment of this Cnui’l, dated the 12th of 
May I9l;>. liam Narain witliin tliree 
weeks of this ordei* applied to tlie Court 
ludnw for I’eview. That applieation remain¬ 
ed pending till the 2ml of January 1914, 
when it was jinally rejected. Jfe tiled tlie 
present application ill lu'vision on tlie 2nd 
of Feliruary 191 k 'IMiere lias been, tliere- 
buaq MO undue diday. Objection is taken 
that it is contrary to the practice of tliis 
Cnurt to iMilerlain an ai>plicntion in revision 
when a remedy by way of regular suit is 
open to (lie applicant. AVo agree with this. 
(Irdinai'ily (his praeliee should he followed, 
but each east* must bo judged upon its o\yn 
peculiar eireunistaiiees. In tlio present case 
it is ([uiti* eh'ar (bat Ram Narain had 
<'b1ainrd an order entirely in his favour on 
(111- Ifbnf Augu.^( I91d. It was an order 
passed af(t*r eonsidi'ration of tlio merits, 
tbnugli, noihmbt, it was ex parte in so far 
a^ (be oilier side bad not appeared. In the 
eiri’iimstanees 111 tlu* present ease we think 
lba( weniiglil to entertain tlio application 
ill i e\ isit*ii. It is (juiie clear that the lower 
('■'iiil s order, wbieli (be applicant seeks 
t'l revise, is qiiiti* wrtuig. d'lic Court ought 
t" lia\e gone inlo tbe (picstion raised by 
1 h • a ppliea (i« II and ougilt, to liavO paSSediU 
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proper decision tliereon instead of summarily 
rejecting it. "We, therefore, allow this 
application, set aside the Court's order 
and remand the case to that Court with 
orders to re-admit the application on its 
original number and proceed to hear and 
determine the same according to law. Costs 
of this application will be costs in the cause 
and will abide the result. 

Applicdtioi/ (ilhucaL 


madras high court. 

Civil Miscellaneous Petition No. 2123 

OF 1911. 

October G, 1914. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Tj^abji. 

MOIDEEN KUPPAI and another— 
Respondents Nos. 1 and 2—Petitioners 

VQTSllS 

PONNUSWAMY PILLAI— Appellant— 

^ Respondent. 

Ch'iI Procedure Code (Act V of IDOS^, 148, 
ol Decree of High Court--Time fixed for perforin- 
«)tcc of act Extension of time, if can he granted — 

Whore a decree passed by tlie Higli Court in 

directed tliat on payment by the 
plaintiffs to a certain defendant of a sum of Rs. 50 

)'/ three months from its date a moiety of 

>e suit property should be deliN'ered to tlie plaint* 

1 s and where the plaintiffs, without applying for 

a leview of the judgment, prayed for an e.vten- 

Rion o the time originally gi'aiited, on tlic ground that 

loy were minors and that their next friend, in 

CO usion with the said defendant, had misconducted 

iimselr wilfully by not making the paj'ment within 
the time fixed; 

there was no proWsion of law under 
■w uch the extension prayed for could bo granted 

section 148 nor section 151 of the 

ivi Procedure Code (Act V of 11)08) was applicable 
to the case. / 11 

Kotaghiri Venkata Subhamma Rao v. VcUanki Ven- 
Antamma Rao, 24 M. 1, at p. 10 (P. C.): 4 C. W. N. 

27 I. A; 197, followed. 

j >—Ordinarily inherent power is 

which inheres in a Court by the very 
j.'. *ts being empowered to e.xerciso any juris- 
t* ion at all, so that it comes cither witliin the 
xpress sense of the law dr within the couscquenecs 

timt maybegathered from it. 

Jfftkuin Chand Bold v. Kamalonand Siir,h, C. 
4-^ ttfc p. 931? 3 0. L. J. (J7 and Pre.<fnn B.inking 

Alfsnp and Sons, • 1895) 1 Oh. Ill; 

J. Ch. 19Gj 12 R. 51; 71 L. T. 708; 43 W. R. Sil; 
referred to. 

Petition praying that, in the cinrumstaiice.'^ 
stated in the affidavit filed herewith the 



High Court will be pleased to extend tlie 
time for payment by (the respondents peti¬ 
tioner to the (appellant) respondent herein 
the sum of Rs. oO decreed to him by 
this Hon’liie Court in Second Appeal No. 
o87 of 1904, dated 20tli November 190G, 
and to direct the (appellant) re.spondent 
herein to deliver a moiety of tlie property 
in suit described in tlie schedule attached 
to the decree of this Hou'ble Court in 
the said Second Appenl No. 587 of 1904. 

FACTS.—The present petitioners (minors 
1 ‘epresented by tlieir next friend) were 
the respondents (plaintiffs) in Second 
Appeal No. 587 of 1904 on the file of 
the High Court, Madras, and the present 
respondent was the appellant (8tli defendant) 
thei’;5in. By the decree pa.ssed by the 
High Court in the said second appeal, 
it was directed that on the payment by 
the respondents in that appeal (herein¬ 
after called the petitioners) to the 
• appellant therein (hereinafter called the 
respondent) of a sum of Rs. 50 within 

three months of the said decree, the 

respondent do deliver possession of a moiety 
of the px'operty in suit to the petitioners. 
Default having been made in paying the 
Rs. 50 witliin tlie time fixed, the petitioners 
by a new next friend applied to the 

lower Court for extension of time to pay . 
the amount on the ground that the former 
next friend had fraudulently colluded ■with 
the 8th defendant and wilfully committed 
default in paying the same in time. This 
petition was dismissed and the dismissal 
was eventually upheld by the High Court 
in Mohideen Knppai v. Mariam ICanni (1), 
on the ground that the lower Court had 
no power to extend the time fixed by a 
decree of the High Court. Their Lordships, 
however, having left open the question 
whether they would interfere when • a 
proper application was made to tliem, the 
present application was filed by -the 
petitioners praying for the extension of 
time. 

Mr. K. Baja Ii/er, for Mr. S. Srinivasa 
Iyengar, for the Petitioners;—The plaintiffs 
are minors and ought not to be prejudiced by 
any fraudulent act on the part of their 
next friend in ciillnding with tlie 8tli 
defendant. Being infants tliey are wards 

of Court and Courts are bound to watch 

(1) 12 lud. Cas. 139: 10 M. L. T. 284; 21 M. ff. j 
1018; (1911) 2 M. W. N. 240. 

% 
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their interests. Tlie Court ha.s got inherent 
power to remetly injustice. Sections l-tB 
and 151 of the Civil Procedure Code 
have invested Courts with ample powers 
tn vary decrees as justice may require. 
If Courts do not interfere in such cases 
administration of justice will become 
futile. Further, their Lordships in prior 
proceedings held they liad power to 
interfere and only left open the question 
whether the case was one fit for interference. 
The respondent cannot now go behind the 
decision and rake up the question of 
jurisdiction. The affidavits tiled clearly 
prove collusion and fraud on the part of 

the former next friend. 

Mr. T. V, Gopnldswatni MndaU(i}% for the 

Eespondent:—The decree mentions payment 
within the time fixed as a condition 
precedent to the delivery of the property. 
Their Lordships in prior proceedings held 
it to be so. Being an essential part of 
the decree it could only be set right by 
an appeal or review. Kotnghiri Venliata 
Subhamtna v. VeUanki 1 citktitm'nmd 

l{ao (2). None of tliese cour.ses liave been 
adopted. The grant of the extension of 
time prayed for will have the effect of 
varying the decree, wliich the Court ba.s 
no power to do on thi.s petition. Section 
148 of the Code of Civil Procedure is 
inapplicable, since this is not an act 
prescribed or allowed by the Code. Section 
151 of the Code of Civil Procedure also 
is inapplicable. 

JUDGMENT. 

Oedfiri.d, J.—The decree in question in 
this petition was passed by this Court in 
second appeal and is for delivery to 
plaintiffs of certain property on tlicir 
paying Rs. 50 within three months from 
its date. The payment was not made, 
and plaintiffs were refused an extension 
of the time for making it -when they 
applied for one to the lower Courts. They 
appealed to this Court against this refusal 
in Mohideen Kuppai v. Man'<nii Ktonn (1) 
and failed here also, one ground for the 
decision being that the lower Courts bad 
no power to extend time fixed hy the 
decree of this Court. The jmlgment 
concluded with the observation: “Wo do 
not decide the question whether this Court 

(2) 24 M. 1 ut p, 10 (P. C.); 4 C. W. N. 725; 27 I. 

A. 197. 


should extend the time, if and when a 
proper application is made to it for the 
purpo.se.” The present application has, 
therefore, been made. It is opposed on the 
merits and also on the ground that payment 
within the time fixed being specified in 
tlie decree as a condition precedent to 
plaintiffs’ right to delivery under it, the 
grant of an extension of time would be in 
effect a modification of the decree, which 
the Court has no power to make otherwise 
than on a proper application for review. 

It is not contended by plaintiffs that 
their present application is or could be 

treated as one for review. 

We deal with the question, without 
reference to the argument that it is already 
concluded by tlie description in the judg¬ 
ment of Midiideen Knppai v. Mariam Kami 
(1), of the provision as to payment within 
a fixed time as a condition precedent, that is, 
as an essential part of the decree, for it is not 
clear that the implications of that view were 
considered by the learned Judges. 

"We, however, cannot see how the specific 
direction as to time, given in the decree, is not 
an essential part of it ; and we have not been 
shown by argument or authority that we 
have power to modify the decree in respect 
of it to respondent's prejudice. Section 148, 
Code of Civil Procedure, is inapplicable, since 
it applies only to cases in which time has 
been fixed for the doing of acts prescribed or 
allowed by the Code. Cases of extension of 
time for payment under a mortgage decree 
are covered by Order XXXIV, rule 8, 
(section 87, Transfer of Property Act). 
Specific provision being absent, petitioners 
would rely on the inherent powers of the 
Court. But tliere is no precedent for their 
exercise in tu'der to the modification of ft 
decree not alleged to be erroneous in itself. 

Petitioners liavo also contended that the 
time fixed in the decree does not run against 
(hem, because tliey are minors and that an 
extension is, therefore, unnecessary.^ That is 
not material in connection with their presen 
application and wo express no opinion 
regarding it. It is sufficient that the gran 
of the relief now asked for is not within e 
power of the Court. The civil miscellftneous 
petition must, therefore, bo dismissed wi 

Tvaiui, J.—On the 20th November IJW 
ft Division Bench of tbie Com*t decreed t»OT 
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the 8th defendant (the respondent to this 
petition) do deliver over a moiety of the 
pioperty in suit to the plaintiffs (the present 
petitioners) on payment of Rs. 50 within 
three months from the date of the decree. 

The present petition prays in form for an 
extension of the time for the payment. The 
ground is that the plaintiffs are minors and 
that their next friend, in collusion with 
the 8th defendant, misconducted himself 
wifully in not making the payment 
within the time. Section 148 of the Civil 
Procedure Code, 1908, has no application 
as the act for doing which time is sought 
to be enlarged, is not an act “prescribed 
Loee section 2 (16)] or allowed by the Code.’* 
Obviously the petition is by way neither of 
appeal nor review under section 114 or 
151, and must fail on the authority of 
Kotaghiri Venkata Subhamma Bao v. VeU 
lanki Venkatara.ma Boo (l). 

It is^ argued, however, that the Court 
has inherent powers under section 

‘ decree as suggested. It 

IS difficult to consider that the addition 
of section 151 to the law of Civil Pro- 

+ 1 ^^ 1 can affect the exposition 

of the law contained in Kotaghiri Venkata 
Suharmna Bao v. Vellunki Venkatarama Bao 

U;, but I will for the purposes of argu¬ 
ment assume that it may be so. 

On this assumption and without at¬ 
tempting to define what inherent power 
means or to restrict its ambit, I presume 
it may ordinarily be taken to be something 
which inheres in a Court by the very factof its 
being empowered to exercise any jurisdiction 
at all, so that it comes either within the express 
sense of the law or within the consequences 
that may be gathered from it, as Woodroffe, 

e! Ohand Boid v. Kamalanand 

btngh (2) If inherent powers are to be 
invoked for a solution of the question 
now before us, will they not tell rather 

1 Court in 

iy06 had inherent powers to settle finally 

the disputes between the parties on terms 

which cannot be disturbed ? Preston Banking 

Co., V. miliam Allsup and Sons (3). 

4 

But assuming further that we have the 
fullest powers untrammelled by the Legis- 


(2) 33 0. 927 at p. 940; 3 C. L. X 67. 
(1896 1 Ch. 141; 64 L. J. Ch. 19fij 
71 L. T. 708; 43 W. R. 231. 
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lature or the decisions, the present case 
does not seem to me to be one in which 
it is necessary to grasp at powers not 
falling within sections 151 and 152 of the 
Civil Procedure Code. The lure that it 
is necessary to interfere for otherwise 
the Court s efforts to administer justice 
would be futile, is akin to the invocation 
of public policy, and that as "we all know 
is an unruly horse. But even that unruly 
horse is not available to the applicant. I see 
nothing approaching public policy in favour 
of adopting the view that the question whether 
the plaintiffs’ next friend colluded with 
the 8th defendant and the legal effect 
of any such collusion on the rights of the 
parties in the decree of 1906, should be 
determined in the present application. 

I express noopinion on the question whether 
a review application would be open to the 
petitioner as that question is not directly 
before us. 

The petition will be dismissed with costs. 

Petition dismissed. 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 1390 

OP 1913. 

May 23, 1914. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 

GUPTAR TEWARI— Opposite Party—■ 

Appellant 

VBVStiS 

DEBI SARAN TEWARI— Applicant- 

Respondent. 

Pre-emption — Appeal—Amount increased—No time 
fixed for payment of additional amount—Payment with* 
in reasonahle time, validity of. 

In a pre-emption decree the plaintiff was ordered 
to pay a certain sum of money within a limited 
time. In appeal this amount was increased, but no 
time was fixed for the payment of this additional 
amount. The pre-emptor, however, paid it in a month 
and one day after the decree: 

Held, that the payment was within reasonable 
time and the pre-emptor was entitled to execute his 
decree. 

Execution second appeal from a decreo 
of the Subordinate Judge of Gorakhpur, 

Mr. M. L. Agarwala, for the Appellant. 

The Hon’ble Dr, Tej Bahadur Sapt'u, for 
the Respondent. 

JUDGMENT,—This is an execution case 
arising out of a pre-emption suit. Th6 
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real farts seem to liave iieen that tlie 
Court of first iiistanre decreed the 
plaintiff's suit subject to his making a 
payment of Rs. 990, Us, 24 out of 
wJn'cli should he paid to the vendee. The 
iluiisif’s decree was not strictly in 
accordance Avith the judgment. We are, 
however, not concerned with tliat now. 
He .subsequently amended it. Whether lie 
had power h) do .so, we need not decide. 
The vendee appealed complaining that tlie 
consideration allowed ought to he more 
than that decreed by the Court of first 
instance. Mr. Rose by his judgment 

directed that he (the pre-emptor) should 
deposit the further sum of Rs. 8*25, 
including the Rs. 24 directed by the 
first Court. Thi.s was really in addition 
to the money payable to the prior mort¬ 
gagee. No time was mentioned Avhen tin's 
ICs. 801 should be paid. The decree 

Avhich was made Avas a simple disini.ssal 
of, tlie appeal, obviously not in accordance 
Avifli the judgment and in a gro.ssly 
careless Avay. The pre-emptor in a month 
and one day after the decree paid the 
Rs. 801 into Court, and then claimed 
possession of the property. The Court to 
Avliom application A\'as made for execution 
of tlie decree refused to order posse.ssion 
liolding that as the money Avas not paid 
Avithin the time allowed by the Court of 
first instance, the applicant Avas not 
entitled to execution. Jt was an absolute 
impossibility for the pre-emptor to pay 
the .sum of Rs. SUl at the time allowed 
by. the Court of first instance, because it 
Avas not until the 12th of April 1912 
tliat any Court bail directed that lie 
sliould pay this sum and the time allowed 
by the first Court expired on the 4th of 
April 1912. Tlie matter, therefore, staiuls 
thus. The Court has not limited any time 
Avitliin Avhich the Us. SOI .should he 
paid. The pre-emptor certainly paid it 
AA'ithin a reasonable time after be was 
ordered to pay it. Under the circumstances 
of the ca.se we think material jnsfiee 
requires that the plaintiff .should he entitleil 
to execute his decree. We aceoislingly set 
aside the decrees of both tlio Courts below 
and order that tlie application sliouhl he 
ro.storcd to its original number on (he 
file of the fir.st Court and determined 
according to law, Iiaving regard to what 


Ave liave said above. The appellant Avill 
Iiave bis costs. 

Appeal decreed. 


MADRAS HIGH COURT. 

Skcond Civil Appeal No. 2606 of 1913. 

August 25, 1914. 

Present: —Mr. Justice Ayling and 
Mr. Justice Sesbagiri Aiyar, 
RAMINEEUI RAi\IACHANDRAYYA alias 

RAMACHANDRA ROW— Plaintiff- 

Appellant 

versus 

BOBBA JANKIRAMAYYA and others— 
Defendants—Respondents. 

Miliar—Alicnntion of land bij ijnardian for valid debt 
—Recitals in docninenfs as to its binding nature, lofw- 
ther sn^^cient — Evidence. 

More recitals in (locnments as to the binding nature 
of debts inenrivd by a minor’s guardian arc not 
ommgli to charge a minor Avitli liability. Tboro must 
be evidence aliunde to establish it. 

Laid Brij Lai y. Mnsnnnnat Inda Knniixir, 23 Ind. 
Cas. 7lo; '2(j M. L. J. 443 (T. C.); 18 C. W. N. 649; 12 
A. L. J. 495; 36 A. 187; 19 G. L. J. 469; (1914) M. W. 
N. 405; 15 M. L. T. 395; 16 Horn. L. R. 352; 1 L. W. 
794, followed. 

Second appeal against tlie decree of the 
Court of the Subordinate Judge of BozAvada, 
in Appeal Suit No. 45 of 1912, preferred 
against that of the District Munsif of Narasa- 
pui', in Original Suit No. 102 of 1909. 

FACTS.—A mother, acting as the guardian 
of her minor son, sold the ittam lands in 
order to pay olf debts incurred by her hus¬ 
band and to give maintenance to the paternal 
grandmother of the minor. The sale-deed 
recited liow the purchase-money Avas spent. 
On attaining majority tlie .son sued to have 
the .sale set asiile and to get possession re- 
sloird to Iiim. The lirst Court found that 
the entire consideration had not passed and 
decreed tlie suit. On appeal the District 
.ludgo set aside the decree holding that the 
recitals in tlie sale-deed Avere sufficient evi¬ 
dence of the binding nature of the debt and 
the money was satisfactorily. shoAvn to have 
been spent by the guardian for purposes 
binding upon the plaintilT. Tbo plainliff then- 
preferred a second appeal to the High Court. 

Mr. r. /onaesum, for tlio Appellant. 

Mr. I\ Xaru}tanaminiht\ iov the Re.spond- 
ent. • 
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JUDGMENT.—The Subordinate Judge, 
reversing the decree of the District Munsif’ 
has held that consideration binding on the' 
plaintiff passed to the extent of Rs. 291 out 
of Rs. 425 recited in Exhibit I and that the 
circumstances of the case justified the in¬ 
ference that the balance of the sale price was 
also applied for his benefit. We do not find 
any evidence on which these findings could 
be legitimately based. Except for two items 
(to which Exhibits II and VII 0 relate) 
aggregating Rs. 129, there is no evidence 
beyond recitals in the documents themselves 

to show that the debts were binding on the 
minor (plaintiff). 

In the case of the suit sale-deed. Exhibit I, 
the recital is to the efiect that the sale was 

f'’0“ tlie debts evidenced by 
Exhibit II) to clear off debts left by the 

minor s father, which is not at all the case 

put forward now and which is 'found to be 

untrue by the Subordinate Judge. It has 
been held by the Privy Council in Lola Brij 

Bal \ Musa-mmat Inda Kunwar (1) that such 

a recital should not by itself be treated as 
evidence of the binding nature of the debt 
and that there must be evidence alimide. 

I here is no .such evidence here. The .same 
principle applies to the recitals in Exhibits 

II to yil 0. There is no evidence of re¬ 
presentations made by the plaintiff’s mother 
to second defendant and no evidence of 
inquiries made by him. 

t-v set aside the decree of 

the Subordinate Judge and give the plaintiff 

a decree for recovery of possession of the suit 

proprty on payment of Rs. 129 and the 
declaration sued for. 

Each party should bear its own costs 

t)nroughoat. 

OQ T j ^ -^peal allowed: Suit decreed. 

t' 1.9 C. L. J. 469; 


MADRAS HIGH COURT. 

Second Civil Appeal Ho. 73 op 1913. 

August 28, 1914. 

Present: —Mr, Justice Ayling and 
Mr. Justice Hapier. 

RAVULAPATI PAPI REDDI— -Defendant 

—Appellant 

versus 

NANDURU PEDA VENKATACHAR- 

ir .. Respondent. 

Madras Estates Land Act fl of 1908^, .<?. ,3 (2 rd) 

Agraharam- Orant—Presiimpfion—Burden of w-oof. 

There is no presumption that tlie grantees of lands 
situated lu an agraharam were not possessed of 
the kudivaram right on the date of the grant. 

Where, therefore, such grantees allege that land 
revenue only and not land was the subject of the 
grant, it is for them in order to oust the iui-is- 
diction of the Civil Court to establish by evidence that 
t\xQ agraharam \s. an estate within the meaning of 
section 3 (2) (d) of the Madras Estates Land Act. 

Kidambi Jagannathcharyula v. Pidipife Katiimbara. 
yudu, 25 Tnd. Cas 891; 27 M. L. J. 233, followed. 

Second appeal against the decree of the 
Court of the Temporary Suhprdinate Judge 
of Masulipatam, in Appeal Suit No, 70 
of 1912, preferred against that of the 
Court of the District Munsif of Bezwada, 
in Original Suit No. 566 of 1910. 

Mr. V. Itamadoss, for the Appellant. 

Mr. P, NagabushanaTn^ for the Respond¬ 
ent. 

JUDGMENT.—The first point for de¬ 
cision is one of -jurisdiction, which turns 
on whether the agraharam in which the 
suit lands lie is an ^‘estate” within the 
definition of section 3 (2) {d) of the 

Madras Estates Land Act. If it is so, 
the jurisdiction of the Civil Court is 
ousted, but this has to be e.stablished 
by the party who seeks to oust the juris¬ 
diction, in this case the appellant (defend¬ 
ant). He has to show in this case: 

(1) That the original grant by the 
zemindar was of the land revenue alone. 

(2) That the original grantee or grantees 
were not at the time of the grant pos¬ 
sessed of the kudivaram of the village. 

(3) That the grant was confirmed or 
recognised by the British Government. 

% 

There is no question about (3) and 
as regards (p, the circumstances in evi¬ 
dence justify the inference that the 
zemindar only granted what he was 
himself possessed of, f.e., the land revenue 
only. The difficulty is about (2). Appel, 
lant’s Vakil admits that he has adduced 
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no evidence on tlic point, but lie contends 
tliat tlie burden of proof lias been wrongly 
tbrown upon liiin. e must liold, follouing 
tbe decision in the latest case, Kiihirnln JfKjitu- 
nath('h<triinh( \. Piilipift’ in KfitinnharaijudHpl), 
that in deciding wliether a village fulls witliin 
tbe scope of section •> (-) ('/), Madras Estates 
Land Act, there is ah lutfto no presumption 
tliat the grantees were not possessed of 
the rtfru)ti at the time of the grant. 
This has to he proved by the party 
alleging it: no doubt facts might be proved 
from which the desired inference could be 
drawn and in the case of an old grant like 
the present, no other means of proof would 
probably be available. Hut this bus not 
been done in the present case: and we 
must hold tbe decision of tbe lower Appel¬ 
late Court on the question of jurisdiction 
to be correct. 

As regards tlie right to eject, the iind- 
ings of tbe lower Appellate Court con¬ 
clude the case. 

The second appeal i.s dismissed with costs. 

Appvdl (lis)nisf.C(l. 

(1) 26 Ind. Cus. 891; 27 M. L. J. 


ALLAHAHAD ITHJJl COUKT. 

Skcond Civil, Appkai, No. r>(>8 ok 11)13. 

June 11, IDI L 

Fremeuf: —Mr. Justice Haficiue. 

GAYA PRASAD axu othkks—Pi.aixi’ikks— 

Appkm,ants 

ver^iKs 

CHOTOO AND OTIIKKS —Dkkkndaxts — 

Rkspoxdknts 

Art {IX oj 1!)0S), s. i )— Oinis.fitni iif rr.<- 
poiKtent's name in mrmnniinliim of (/ppivi/ —llonu fidi' 
mistal-e, effect nf—Admission of irrrifit if ronsidrr<ito<n 
in mortijaijc-deed^ irlietlirr ndmissihle in eridrnre. 

Whore the omission ortho name of a ivsiiomlmit 
from tlie memoraiuhnn of appeal is due h» an 
oversight and Lma Jide mistake, the Cunrt ean 
extend the period in favour of the apjadlaht under 
Hcction 5 of the Limitalicm Aet. 

Jamna v. llrahim, A. W. N. (IHSS) ."»S, Xu,>tlil S/dd-w. 
rayadn v. Dura JAmjaijija (him Siiriini>ni<li.i>:ili,i>i im 
(inni, 18 M. b. .1. 4(51, Corporation of the I'oii n i>j 
Calcutta \. Aiidrrsini, IOC. 4t6, referred t<i. 

An admission of the reeeipt of eousidmation e«*n. 
tabled in mortgage-deed is admissihh' it 
evidence against a jnircliaser liy lirivato treatv. 

Ma-i/ihar t^imjli v. Sumirla Knar, 1" A. PJN; .\. W 
N. (1805) 0:i, liehari Lil v. Makhdiim It-.iksh, IS Ind 

Cus. 71 b 11 A. L, J. 22 b 35 A. 194, referred to. 


Second appeal from tbe decree of the 
District Judge of Allahabad. 

J^fessrs. ir. ]Vallach and Hanbans Saliaiy 
for tbe Appellants. 

iMr. Lmlli Prasad Znfshiy for the 

Respondents. 

JUDCMLNT.—This appeal arises out of 
a suit brouglit to enforce a mortgage. It 
appears that one Alopi executed a deed 
of mortgage in respect of a bouse on the 
25th of June 1888 in favour of Sham 
Ijal and Gaya Prasad. After the death 
of the mortgagor and one of the mortgagees, 
r/c., Sham Lai, the surviving mortgagee, 
Gaya Prasad, instituted a suit in the Court 
of the ^lunsif of Allahabad on tbe 29th 
of I^lay 1909 to recover the mortgage 
money by sale t>f tbe mortgaged house. 

Ho joined with him bis sons as co-plaintiffs 
on the allegation that they were members 
with him of a joint undivided Hindu 
family. The claim was brimgbt against 
the heirs of Alopi and some transferees 
from tlio latter. The claim was resisted 
on the ground, among others, that Alopi 
did not execute tlie mortgage-deed in 
suit nor did any consideration pass on 

it. On the 2nd of August 1909 the 

It'arned JLunsif dismissed the suit. Iho 
plaintiffs preferred an appeal to the District 
Judge wlu) remanded the case on the 29th 
of April 1910. The defendants appealed 
to this Court from the order of remand. 
They weiv succe.ssful in their appeal and 
tlie onler of the lirst Court was restored, 
'riu* judgment ()f this Court was delivered 
on the 4th of November 1911. On the 
2.>rd (d Pebrnary 1912 one Babii Hal 
jmrcliascd the house in question from 
Masaininat Ram Kali. In April 1912 the 
idaintiffs tiled an application for n review 
of the judgment of the Bench of this 
CiHU’t whieli bad dismissed their claim on 

the nil of November 1911. Tlioy contended 
(hat the Court should buvo set aside the 
order of remand if it was erroneous, 
should not have dismissed tho plaintiffs 
claim and n'stored the decree of the tirs 

t'oiul. Du Iho -Itli o{ Juno 1912 the 

aiqiliealioii td' the plaintiffs was 
and the decree of this Court dated the 
Kh of November 1911 was inoditied. It 

was held that tho order of remand made 

bv the District Judge on the 29th e 
April 1910 could not be sustained, and 
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it was accordingly set aside. The case 
was remanded to tlie District Judge for 
disposal according to law. It should be 
observed here that Babu Lai was brought 
on the record as respondent in the case 
during the pendency of the application 
for review. The learned District Judge 
disposed of the appeal first by a judgment 
dated the 7th of December 1912, by which 
he decreed the claim of the plaintiffs. 
Subsequently Babu Lai appeared before 
the District Judge and said that no notice 
of the hearing of the appeal was sent 
to or served upon him and the decree 
made in the appeal should not be held to 
be binding upon him. The learned Dis¬ 
trict Judge found that by some mistake 
notice had not been sent to Babu Lai 
and re-heard the appeal against him. He 
wrote his second judgment on the 12th 
of Febx'Uary 1913 and came to the 
conclusion, that the passing of consideration 
on the mortgage in suit had not been 
proved and he, therefore, dismissed the 
claim. The plaintiffs preferred an appeal 
to this Court on the 24th of May 1913. They 
did not implead Babu Lai as a respondent 
in the appeal. About two and half months 
afterwards an application, supported by an 
affidavit, was filed on behalf of the plaintiffs 
asking to have the name of Babu Lai 
brought on the record among the respondents, 
on the ground that his name had been 
left out by an oversight. The application 
was allowed by a learned Judge of this Court 
subject to any objections tliat may be taken 
by Babu Lai at the hearing of the appeal, 

Babu Lai accordingly takes a prelimi¬ 
nary objection to the appeal against 
him on the ground that so far as he is 
concerned, the appeal is barred by limita¬ 
tion. On the other hand the contention 
for the plaintiffs-appellants is that the 
omission of the name of Babu Lai from 
the memorandum of appeal was due to 
an oversight on the part of the clerk of 
Mr. Wallach and under section 5 of the 
Limitation Act the period should be 
extended against Babu Lai. In support 
of this contention the learned Counsel for 
the plaintiffs-appellants relies on Jainna v. 
Ibrahim (1) and Noothi Suhharayadu v. 
Bara Lingayya Garu Sui'ya'pracharalingam 

(1) A. W. N. (1888; oS, 


Gam (2). On the other hand the learned 
Counsel for Babu Lai cites tlie case of 
Corporation of the Tonm of Calcutta v. 
Anderson (3). All that the Calcutta case 
lays down is that sufficient cause must 
be shown to the satisfaction of the Court 
before the provisions of section 5 of the 
Limitation Act can be applied. This 
proposition of law cannot be disputed. On 
the other hand the Allahabad and Madras 
cases show tliat under circumstances 
similar to tliose of the present case 
section 5 of the Limitation Act was 
applied. I think that the affidavit on 
behalf of the plaintiffs-appellants shows 
clearly that the omission of the name of 
Babu Lai from the appeal Avas due to a 
bona fide mistake. Under section 5 of the 
Limitation Act I extend the period in 
favour of the plaintiffs-appellants. 

Noav as to the merits of the appeal, it 
is contended on behalf of the plaintiffs- 
appellants that the learned Judge under a 
misapprehension of law came to the 
conclusion tliat the recital as to the 
passing of consideration contained in the 
deed of mortgage was no evidence against 
Babu Lai, the purchaser of the property. 
It is further said that the learned Judge 
ignored the evidence on the point in the 
case. It appears that the learned Judge 
relied upon Manokar Singh v. Sumirta Knar 

(4) as to the effect of the recital made 
in the deed about the passing of considera¬ 
tion. In Behari Lai v. Makhdum Bakhsh 

(5) it has been held recently by a Bench 
of this Court that the admission of the 
receipt of consideration contained in a 
mortgage-deed is admissible in evidence 
against a purchaser by private treaty. In 
the last mentioned case the case of 
Manohar Singh v. Sumirta Knar (4) was 
considered, but not folloAved, The learned 
Judge of the Court below was, therefore 
in error in holding that the admission of 
the receipt of consideration contained in 
the mortgage-deed Avas not admissible in 
evidence. He also ignored the direct 
evidence in the case. In his first judgment 
of the 7th of December 1912 he referred 

(2) 18 At. L. J. 461. 

(3) 10 C. 445. 

(4) 17 A. 428; A. W. N. (1895) 93. 

(§ ) 18 lud. Gas, 744i 35 A. 194 j 11 A. L, J 221. 
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to the depositions of Gaya Prasad and 
jMaliabir Prasad and believed them as to 
the passing" of consideration for the bond 
ill suit, but lie made no reference to them 
in his second juilgment. ^foreover, he says 
that the deed in suit was given in lieu 
of a prior deed, wliicli the plaintiffs have 
not produced nor accounted for its non- 
production. As a matter of fact the prior 
deed is on the record. The plaintift’s- 
appellants contend that the case should be 
remanded to the Court below under Order 
XLI, rule 25, Civil Procedure Code, for 
disposal according to law. 1 think that 
is the proper course to adopt in the 
present case, vide Yaralty. Haahmat Bihi (G). 

I, therefore, remand the case to the 
lower Appellate Court with reference to 
the remarks made above, for the trial of 
the issue, whether consideration passed on 
the mortgage-deed in suit. The learned 
Judge will decide this issue upon the 
evidence already on the record. Ten days 
will be allowed for objections on return 
of the findings. 

Case remanded. 

(6) A. W. N. (1897) 90. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1195 of 1913. 

June 24, 1914. 

Present: —Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 
ABDUL HAMID— Plaintiff—Appellant 

versus 

MASEETULLAH and others—Defendants 

—Respondents. 

Prc-emptiony mit for—Alternative reliefy whether can 
he claimed—Suit ha:te(l on Muhammadan Law — 
proved—Suity whether to he decreed. 

A pre-emptor ought to bo allowed to base lijs casein 
the alternative, on the Muhammadan Law or custom. 
Therefore, a suit for pre-emption ba.sed on Muhnm- 
madan Law can be decreed without nn amendment 
if it is proved that a custom of ])rc-emption piwiiils 
and the plaintiff has brought himself within it. 

Second appeal from the decree of the Addi¬ 
tional Judge of Moradabad, 

Dr. Satish Chandra Banerji and Mr. 
Muhammad Ishaq^ for the Appellant. 

Mr. B. E. (yConor and tlie Hon'bleDr, 
Tr) Bahadur SaprUy for the Respondent.s. 


JUDGMENT.—This appeal arises out •. 
of a suit for pre-emption. The sale dates 
back to the year 1910 and the present suit 
was instituted the same year. The plaintiff 
based his suit on Muhammadan Law. When 
the suit had been pending for some time 
(apparently as a reply to paragraph 2 of 
the written statement), plaintiff applied to 
the Court for leave to amend the plaint by 
claiming pre-emption under Muhammadan 
Law and in the alternative under the lFaji6- 
nl-arz. The Court refused to grant this 
amendment on the ground that it would 
alter the nature of the cause of action. The 
Court then proceeded to try the case as a 
case based on Muhammadan Law. It 
found that the conditions of Muhammadan 
Law liad not been fulfilled and dismissed 
the plaintiff’s suit. The plaintiff appealed. 
The learned District Judge held that an 
application for amendment might have 
been made, but it was made altogether too 
late. It seems to have assumed that a 
custom of pre-emption did prevail and 
tlien dismissed tlic suit without deciding 
any otlier issues. It held that inasmuch 
as a custom of pre-emption prevailed a claim 
under the Muhammadan Law could not be 
sustained. 

In our opinion where a plaintiff seeks 
pre-emption, lie ought to be allowed to put 
his casein jGie alternative and we think 
that in the present case the amendment 
should have been allowed, but even w’ithout 
an amendment the Court could have decreed 
the plaintiff’s claim under the custom if 
it found tliat such a cu.stom prevailed and 
the plaintiff brought himself within it. 
The real object of the suit wn.s to get 
possession by pre-emption and such a course 
could not possibly have taken the other 
side by surprise because it was the defend¬ 
ant who was setting up the e.xistence of the 
custom in order fo defeat the plaintiff’s 
claim under the ^Muhammadan Law. Tn 
effect tlio judgment of the lower Appellate 
Court lias refused the plaintiff a decree 
for pre-emption on the ground that a custom 
exists under wliich he has a right to get 
it. We wish it clearly to be understood 
that in tlie foregoing remarks we are in 
no way expressing any opinion on the merits 
of the case. For example, the Court of 
tirst instance has held that the plaintiff 
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was offered tliis property in the first instance 
and refused to take it. If this should turn 
out to be the fact, the plaintiff cannot 
possibly succeed either under the Muham¬ 
madan or Customary Law. Another point 
which has not been gone into by the 
Courts is whether or not, assuming that 
there is a custom of pre-en;ption prevailing 
in the village, it applies to the property 
the subject-matter of the present suit. We 
may point out that it does not follow that 
because there is a custom of pre-emption 
amongst the zemindars, there is also a custom 
of pre-emption prevailing between mtiafidars. 
An extract from the Wajib-uUarz might under 
certain circumstances be sufficient to prove 
the existence of the custom between the 
zemindars while it would be quite insufficient 

to prove the existence of the custom between 
mnafida7'$. 

Before finally deciding the appeal we think 
it desirable to send down certain issues to 

the Court below. We accordingly refer the 
lollowing issues: 

(1) Did the plaintiff refuse to purchase 
the property? 

(2) Does any custom of pre-emption 
prevail which applies to the property the 
subject-matter of the suit and if so, is the 
plaintiff entitled under that custom to a 
decree in respect of the property which 

formed the subject-matter of the two sale- 
deeds? 

(3) Did the plaintiff perform the condi¬ 
tions required by the Muhammadan Law? 

(4) What Avas the real price? 

If the Court finds it convenient without 
dislocating its business it will dispose of 
these issues as soon as possible. The parties 
may adduce further evidence relevant to 
the second issue but to no other issue. On 
return of the findings the usual ten days Avill 
be allowed for filing objections. The case 

Avill be put up early on return of the 
findings. 

Case remanded* 


MADRAS HIGH COURT. 

Second Civil Appeal No. 375 op 1913. 

October 6, 1914. 

PresenU—Mv. Justice Ayling and 
Mr. Justice Hannay. 

ANANTHA IYER —Plaintiff—Appellant 

versus 

Mittadar RAMASWAMI IYER_ 

Defendant—Respondent. 

Iransfev of Property Act (IV of im2), 's. 58 (^)~~ 
Mortgage^Bociunent styled Diggu Bhoghyam-Oo«. 
>>f>ucfiOH-.Trausfer of interest in ini moveable property 

Bhogiiyam vL as 

and delivered ou 
loth September 1863, corresponding to 27th Avani 
of Ruclirodhgari year, in favour of Ranga Kayar 

Avergal Zamindar .by Varadayyan and AnLi- 

tayyan, sons of.as follows: “A Cowle has been 

granted for the land in the Cusbah Kandeh village 
named Nagari Divitkaran Pnnja. which ^^s^ntfd 

details of 

the land) to Chinna Gownden, son of.forRs 12-4.0 

per My father put tliat into your posses- 

Sion on 29th Chithrai of Kalayukthi year (1858) and 
executed a document. In that matter you have 

nsMl “"^‘’^‘‘^^/"“'^/“rentyear Kudirodghari 

Rs ba (1867-1868). Besides that, 

Rs. 55 have again been received this day on the 

secunty of the sa.d land. This shall bear interest 

from to-day according to law. For the total of the 

principal and interest you shall enjoy the said land 

for 13 years from VibhaA'a (1868-1869) im fn 

Vikaram (1880-1881) and put the land into^ our 

of" Vi^hn Ttft =«ason in Chitrai month 

of Vishu. That IS to say, Rs. 12-4-0 being the 

th,rva on the aforesaid land should be coSeoted 

from the aforesaid Chinna Gownden. Even thousrh 

the said lands should lie Avaste OAving to act of God 

or the State during the said years, you need not 

grant any remission to him. This is Di^gu 

Bhoghyara executed of our OAvn free Avill”- ° 

^ Held, that the document is a mortgage,* as there 

IS a transfer of an interest in specific immoveable pro 

pertyAvithm the meaning of section 58 of the Transfer 

of Property Act, and not merely an assignment of 
the income for a period. 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit No. 312 of 1912, preferred against that 
of the District Munsif of Tirupathur in 
Original Suit No. 13 of 1911. 

Mr. L, A. Govindaraghava Aiyar, for the 
Appellant. 

Mr. K. Srinivasa Aiyangar, for the Respond- 
ent. 


JUDGMENT.—The qne.stion is whether 

holding 

that Exhibit A the contract between the 

parties which is the basis of the suit, is not a 
mortgage. 


i 
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The document is described as Diggru Bhogh- 
j^am. Blioghyam is an ordinary Telugu word 
for an usufructuary mortgage,and it was stated 
by the Vakil fortlie appellant thatBhoghyam 
is the term generally used in tlie North 
Arcot District for an usufructuary mortgage 
for a fixed term within whicli the wliole 
debt is discliarged. These conditions are 
to be found in the present document 
which has been translated thus;— Diggu 
Bhoghyara executed and delivered on 10th 
September 18G3, corresponding to 27th 
Avani of Rudirodghari year, in favour of 

Ranga Rayar Avergal Zamiudar .by 

Varadayyan and Anantayyan, sons of... 
...as follows:—A Cowle has been granted 
for the land in tlie Cusbah Kandeli, village 
named Nagari Divitkar^n Punja, wliicli was 
granted as Manyam to us by you, (here follow 
details of the land) to Chinna Gownden, 

son of.for Rs. 12-4-0 per annum, is 

it not sop JMy father put that into your 
possession on 29th Chithrai of Kalayukthi 
year (1858) and executed a document. 
In that matter you Iiave still to enjoy 
it from tlie current year Rudirodghari 
(1863) to Prabhava (1867-1868.) l^esides 
that, Rs. 55 liave again been received 
this day on the security of the said land. 
This shall bear intere.st from to-day accord¬ 
ing to law. For tlie total of the principal 
and intere.st you shall enjoy the said 
land for 13 years from Vihhava U868-18()9) 
up to Vikrama (1880-1881) and put the 
land into our pos.session at the cultivation 
season in Chitrai month of Vishu. Tliat 
is to say, Rs. 12-4-0 lieing tlie fhirra on 
the afore.said land .should be coih'cted 
from the aforesaid Chinna Gownden. 
Even though the .said lands should lie 
waste owing to act of God or the State 
during the .said years you need not grant 
any remission to him. This is the Diggu 

Bhoghyam executed of our own i'ree 
will.’” 

On the 18th September Ranga Rayar 
executed a counterpart of Exhibit A to f he 
executant of Exhibit A. The count('r- 
part agreement is Exhibit A (1). 

The lower Court, as we understand the 
judgment, holds that Exhibit A is not a 
mortgage on two grounds: riz., (1) because 
the creditor was not placed in possession 
of the property to enjoy rents amf profits 


until his claim was satisfied and (2) 
because the instrument does not give the 
creditor the right to proceed against thfe 
land or to enter on it in the event of default 
of payment of the rent as provided in the 
document. The cases Abdulbkai v. Kasln 
(1) and Nfdha Sah v. Mnrli Dhar (2) 
are cited in the judgment apparently as 
analogous cases, but as has been often 
observed, a decision as to the nature of 
the transaction in one document is little 
or no guide for construing another docu¬ 
ment executed under a different set of 
circumstances. There are, of cour.se, points 
of difference between the document now in 
question and tliose considered in the cases 
cited whicli tlie learned Vakil for the appel¬ 
lant has relied upon as distinguishing tlio.se 
cases from the present. It seems to us 
that the construction of Exhibit A has to 
he decided with reference to the definition 
of a mortgage in section 58 of the 
Transfer of Property Act and the parti¬ 
cular facts of tlie case. As to the first 
point upon which the lower Court relie.s, 
the property was already in the posses¬ 
sion of a tenant and tlio mortgagee Avas 
given such possession as the case would 
admit of, /■/;., the right to receive rent 
from the tenant ami although there i.s 
no authority in so many words that lie 
should retain possession until the debt 
is paid, it is really to be implied from 
the fact that the parties appear to have 
agreed upon the time whicli would be 
retiuired to pay off the debt and have 
entered that period in the instrument. 
Such an arrangement would not alter 
the true nature of the document. It 
iniglit r.onetheless bo an u.sufructuary 
mortgage or if not, an anamolous mort¬ 
gage under section 58 of the Transfer of Pro¬ 
perty Act. 


The second 
be conclusive 
a inortgagi*. 
tliei* Exiiibit 


point Avould not, wo think, 
against tlio instrument being 
'riie iiuostion really is whe- 
evidences a debt and the 


traiisler ot an interest in specific immoveable 
property as security tlierefor. As to there 
being a dclit we tliink there can bo no 
ch)ubt. Interest is provided for on the 


0 ) 11 II. 1152. 

(2) 2'> A. lir> (P. o.b 110 I. 

7 c. W, N. 


54; 5 Bom. L. Ikll] 



Vol. XXYl] INDIAN CASES, '3 

JAGAT HARI-BEPIN BEHARY PODDAR V, MORAN & CO. 


amount borrowed and this would itself 
indicate that the relationship of debtor and 
creditor existed during the mortgage period. 
Whether the interest transferred is the 
right to receive the rent of the land 
specified in the document or the right to 
possession, in either case there was a 
transfer of an interest in specific im¬ 
moveable property within the meaning of 
section 58 (a) of the Transfer of Property 
Act. That the interest so transferred was 
intended to be a security for the debt is ex¬ 
pressly stated in the document itself. We 
find ourselves unable to accept the contention 
for the respondent that there was merely an 
assignment of rent for a period and no 
transfer of an interest in specific immove¬ 
able property. The learned Vakil relied 
chiefly upon the Privy Council decision 
in Nidha Sah v. Murli Dhar (2) in 
this connection, but as the document 
therein dealt with is not set out in full 
in the report, it is impossible to say that 
the terms were sufficiently similar to 
justify the application of the ruling to 
this case. On all points, therefore, it 
seems to us that the document Exhibit 
A is essentially a mortgage. A comparison 
of Exhibit B (the prior document men¬ 
tioned in Exhibit A) with Exhibit A also 
furnishes internal evidence that it was 
the intention of the parties to enter into a 
mortgage transaction. The first document 
was merely called a debt-bond and was 
admittedly not a mortgage. The second 
was described as a mortgage and contains, 
as we have said, the essentials of a mort¬ 
gage. The provision that the land was 
to be security for the debt is specially 
important in this connection as illustrating 
the intention of the parties. In such 
circumstances it is but reasonable to 
assume that the parties intended to create 
a mortgage. 

We, therefore, set aside the decrees of 
the lower Courts and remand the suit to the 
District Munsif for disposal on the other 
issues in the case. Costs will abide the 

ultimate result of the suit. 

* • 

t 

A'ppsal allowed] Case remanded. 


* 
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CALCUTTA HIGH COURT. 

Original Civil Jurisdiction Application. 

May 28, 1914. 

Present:~Mr. Justice Chaudhuri. 

In the matter of the INDIAN ARBITRA¬ 
TION ACT 

AND 

In the matter of ARBITRATION 

BETWEEN 

JAGAT HARI-BEPIN BEHARY PODDAR 

—Plaintiffs 
versus 

MORAN & Co.— Defendants. 

Arhitration—Arbitrator going beyond reference-^ 
Docmnentst acted upon not disclosed Awaid, 

An ward is bad if the arbitrators go beyond the 
scope of reference and decide disputes not sub¬ 
mitted to them. 

An arbitrator acts illegally if he does not disclose 
to the parties the documents upon which he acts. 

PACTS.—There was a contract between 
Jagat Hari and Moran and Co. by which the 
former had contracted to supply 700 bales of 
jute. These were delivered and were found 
to be of inferior quality. The plaintiffs asked 
for an opportunity to make another tender 
which was granted to them, and they delivered 
447 bales under the second contract. These 
were also found to be of inferior quality and 
at the invitation of the plaintiffs the matter 
went for arbitration before the tribunal of the 
Chamber of Commerce, but later in submitting 
their case the plaintiffs questioned the com¬ 
petency of the Chamber to try their case. 

The grounds of the plaintiffs objections 
^vere—(1) that the arbitrators had gone 
beyond the scope of the reference, inasmuch 
as the dispute arising about 447 bales was 
not covered by the original contract, but was 
upon a new contract, and that there never 
had been a submission to the arbitration of 
the Bengal Chamber of Commerce upon the 
dispute arising on the second contract; (2) 
that the plaintiffs did not know the rules nor 
had they any notice of such rules; (3) that 
several of the rules were against public 
policy and against the principles of justice. 

The plaintiffs obtained a Rule against the 
defendants to show cause why the award of 
the Chamber should not be set aside. 

Messrs. B. G. Mitter and Langford James^ 
for the Respondents, showed cause. 

Mr. C. B. Bas (and in his absence Messrs. 

S. E. Bos and H. B. Bose), for the Plaintiffs, 

in support of the Rule. 

Mr-. Mitter :—In the first place, what is 

;peant by reference to ^bitr^-tion ? It 
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a contract between the parties contained in the 
submission that wiiatever decision the 
arbitrators would give will be accepted, and 
it is upon tliat footing that awards are en¬ 
forceable and used to be enforced by suits. 
That is in the nature of a binding contract. 
It is difficult to see where the ([uestion of 
public policy comes in, The question of 
public policy can only be applie<l to cases 
where the interests of the public are in some 
manner involved; for instance, the bribery of 
an officer of Court is a question of public 
policy and cannot be allowed. J}ut wliat 
difference does it make to the public if the 
applicants in tliis case are made to refund to 
my clients Ks. 1,500 (which my client paid 
in advance for the 700 bales) ? It is a 
dispute between the parties and it concerns 
them and tliem alone. It has no effect on 
the administration of justice. E ca,nnot .see 
tlie force of the argument wliioli say.s that 
because an arbitrator is not bound to hear 

evidence or can decide in the absence of both 

parties, that is again.st-good morals. What 
is against good morals The parties have 
chosen their own metliods arid the public are 
not affected in the lea.st. lliero is nothing 
illegal in two persons agreeing that their 
disputes were to be settled by A without taking 
any evidence at all. At the most it is an 
irregularity or informality that is cured by 
the Bengal Chamber Buie 25 which says: 
‘Nor shall any award be set aside or varied by 
reason of any informality, omission, delay, 
mistake or eri’or.'’ 

Again, as tlie plaintiffs were willing to refer 
the dispute to arbitration, then all those 
arbitration rules of the Bengal Cdiamber 
must be taken to bo pai’t of tlieir agi’ec'immt 

to refer, whether they had notice of tlio.se 
rules or not. 

In Abdul AziZ Khan v. Appayasaml Xaichrr 
(1) it was held on the question of title to 
property that thougli the law was not a good 
one, yet since so many titles to proj)erty had 
been accepted under the law, the Ccuirt was 
not going to depart from the practice 1 
invite your Lordship to adopt the same proce¬ 
dure in this ca.se. These arbitrations have 
been going on for many years to the satis¬ 
faction of the majority of the commercial 
comm^nitJ^ 

Mr. 7)u.y;—I want to deal first of all with 

(1) 27 M. 1.11 Ip. C.): 11 I. A. I; PS (' \y w m,. 

U Bom. b. U. 7. > ^ . ISO; 


tlie gi-nunds upon which I can get the award 
set aside, and in thi.s connection I refer.to Hals- 
bary\s Laws of England, Volume I, page 479. 

One of the grounds taken here apart from 
the facts of the case is that evidence has been 
taken without my knowledge. Another 
ground is that the names of the arbitrators 
were not disclosed. My friend argues that I 
cannot take the.se points under the Chamber 
rules. I show that if 5 ^ou rely upon these 
rules as part of the agreement to refer, then 
those rules, inasmuch as they preclude me 
from exercising my rights under section 28 of 
the Cnntract Act, are void and not a 
part of tlie agreement and, therefore, I am 
entitled to get it set aside. If the rules are 
taken to be part of tlie agreement, their net 
result would be that they would take away 
my right to come to this Court and to ask 
for .stay of proceedings by filing a suit. 

One of the question which your Lord.ship 
lias to consider is whether the agreement by 
wliicli the parties agreed tiiat the names of 
the arbitrators shall not be disclosed, is bind¬ 
ing upon me or not. 

LMi{. JrsTicK CiiACDHiTiti.—What name are 

j ou entitled to ? The Chamber is a corpomte 

body and yon are not entitled to any names 
designate.] 

iMr. Aiv;—Jly answer is tliat the Conti'acfc 

Act docs not coiitemplute arbitration by a cor- 
porjite body. 

[Ml!. Ji'.stum; CiiAn.in-Ki.—The decisions 
are against jmu. j 

Mr. Das :— No. The decisions which have 
icon sliown to your Lordship are decisions of 
arbitration by fluctuating bodies. 

Again, the award was signed by arbiti'a- 
tor.s and flic Registrar audit bad nothing 
to do with the Chamber. 

lint the i-nles do not provide for the 

tribn.ml of arbitration to net on behalf of the 

diaiuber or that tlie Reffistrar is to sign on 

behalf of file trilmiml. On the eonti-ary the 

rules make a distinction between the tribunal 
and fhe Chamber. 

•HJDCiMI'jN |\—niattei* the appli- 
cants were a linn known ns Jagat Hori- 

liepm IMiary Poddnr. They objected to an 

award Ided by the liengnl Chamber of Com¬ 
merce and tliey sought to i-estrain Messrs. 
Moran and C'o., respondents, from enforcing 
the same. Tlie contract upon which this 
matter arose was one No. 3540, dated the 
loth October 1!)13, The petitioners sold 
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1,000 kutclia bales of Jamurki jute to the 
respondents. Under that contract the de¬ 
livery was to be within November at the 
Juzdar Press of the Ludlow Manufacturing 
Co, Three hundred bales under this contract 
were deliveredand accepted and700 bales were 
delivered on the 27th November, but were 
rejected as being of inferior quality. There 
was no contest between the parties that 
the quality of this lot was inferior. Dis¬ 
pute, however, arose relating to the bales 
so delivered on the 5th of January 1914. 
The petitioners wrote a letter to the respond¬ 
ents to the effect that they were agreeable 
to take back the 700 bales rejected, pro¬ 
vided they were allowed to deliver equal 
quality according to the terms of the 
original contract. They also agreed that 
in case the second delivery, meaning thereby 
the proposed delivery, wasinot up to the 
contract quality they would take the jute 
back without question. They enclosed a 
bill of lading for 447 bales for delivery to 
the Ludlow Manufacturing Co. in place of 
700 bales and offered to deliver the remain¬ 
ing 253 bales within a fortnight. This 
offer was accepted by the respondents in 
their letter of the 6th of January 1914, 
which provided that if the jute the peti¬ 
tioners then offered to deliver was not satis¬ 
factory they were to take it back without 
further question and if questions of inferior 
quality arose, the jute was to be inspected 
by their Mr. Alexander. Frmr hundred 
and forty-seven bales were then taken 
to the Juzdar Press and they were re¬ 
jected on the ground of inferior quality. 
The petitioners asserted in their letter of 
the 23rd January 1914 that the jute they 
had sent was up to the contract quality 
and they said that the matter be referred to 
the Bengal Chamber of Commerce. Dis¬ 
pute in the meantime had arisen about the 
return of the original 700 bales and the re¬ 
spondents claimed the refund of Rs. 14,384-8-6, 
which they had paid in advance for 
the 700 bales which had been originally 
delivered. The respondents, however, re¬ 
fused to refer the matter to the arbitration 
of the Bengal Chamber of Commerce until 
the money was refunded and they wrote 
saying that they would charge godown rents 
as against the petitioners for the 700 bales 
as well as 447 bales from the respective 
dates of delivery, that they would charge 


interest upon the amounts wliich had 
been paid and also the handling charges. 
The petitioners alleged that interest ought 
not to be charged, that they should not be 
made liable to any further charges inasmuch 
as the respondents-buyers had refused to 
deliver the 700 bales although the peti¬ 
tioners were ready and willing to take 
back the 700 bales, Mr. Alexander went 
to the Press and after inspection rejected 
the lot in question as being of inferior quality. 
A letter was written to the petitioners by 
the respondents, after which they were 
willing to refer the matter to the Chamber. 
The petitioners thereupon said that they 
had placed the matter in the hands of their 
Solicitors. Thereafter Messrs. Moran and 
Co. wrote to the Registrar stating their 
case and the points upon Avhich they asked 
the decision of the Chamber. The Regis¬ 
trar of the tribunal of the Bengal Chamber 
of Commerce wrote to the petitioners on 
the 5th of February about the matter 
having been referred by the respondents to 
the Chamber. The petitioners replied on 
the 12th February that the arbitration had 
become impracticable and that they could 
not unhesitatingly refer the question to 
the Chamber as it was a question of the 
quality of the lots delivered, which had 
been mixed up. They, therefoi*e, .said that 
they would defer their answer to the case 
made by the respondents until they heard 
from the tribunal again. The Registrar then 
wrote to the petitioners on the 25th February 
1914 that the Court as constituted required 
a statement by the 4th March. The peti¬ 
tioners sent a reply to that letter which 
bore no date—which was apparently received 
by the Registrar on the 26th February—the 
substance of that letter being that they 
reserved their statements pending the de¬ 
cision of the first point they had raised. 
They, however, sent Rs. 250 as arbitration 
fee to the Chamber. The Registrar then 
wrote again on the 4th March to the peti¬ 
tioners as follows; I am instructed by the 
Court, which has been constituted to ad¬ 
judicate the above dispute, to direct you, 
pending the decision of the point raised by 
you, to submit a full and complete state¬ 
ment regarding all matters of dispute between 
Messrs. Moran and Co. and yourself in con¬ 
nection with the present case.^’ The letter 
then proceeded that unless the statements 
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were sent by the lltli tlie nrbitration would 
proreed. The petitionei’S asked for time and 
finally 16th irrli was the date tixol for 
Rending their answer. They sent in their 
letter in which tlie first point they raised 
was tliat the arbitration could not be held. 
In the meantime the Registrar wrote to the 
parties on tbe Dlth ilarch to arrange for 
an inspection and certain bales were selected 
by the parties and left for inspection of 
the arbitrators. The petitioners alleged 
that they had lieon (obliged owing to the 
circumstances to make the best of the 
circumstances, that they were not allowed 
to pack properly and that they did not 
think that the selection they had made 
was a proper one. It was, however, noticeable 
that on the 4th March when the Regis¬ 
trar wrote tlio letter to the petitioners 
that pending the decision of the point 
raised the petitioners would have to sub¬ 
mit a full and complete statement, he 
also wrote a letter to the respondents on 
that date asking for statements from the 
Ludlow ^[anufacturing Co. and the Manag¬ 
ing Agents of tlie Press House and insisted 
that that statements should be on sworn 
affidavits. No intimation was .«ent to the 
petitioners tliat the arbitrators laid reiiuest- 
ed the otlier side to .send in tlieir sworn 
statements and apparently at no time’ were 
they informed that the arbitrators receiv(*d 
such statements and tliat they hml usimI 
them. The affidavit was dated tin* ffth 
March and was apiiarcntly seen by the 
re.spondents and the arbitrators. The 
award was filed in Court on the :2nd 
April 1914 and was apparently made on 
the 24th March 1914. 

The petitioners take the following grounds- 
(1) That the arbitrators iiave gone beyond the 

scope of tbe reference, inasmuch as tlie dis¬ 
pute arising about 447 bales was not covevc'd 
by the original contract, but was ui»on 
a new contract between the jiarties ami 
there never has been a submission 
to the arbitration of the Rengal (diamlu>r 
upon tbe dispute arising on tlu* .second 
part; (2) that they did not know ihe 
rules nor bad they any notice of sueb 
rules; (3) that several of tbe rnlo.s are 
against public policy and against tbe 
elementary priiiciple.s of justice. 

I think that the award is had on the 

first ^roupdf 


As regards the last ground I think 
that the arbitrators have disregarded the 
law. How in a judicial proceeding the 
documents used by tbe arbitrators can¬ 
not be di.sclosed to the partie.s I do not 
understand. In conclusion I make the 
Rule absolute so far as this application is 
concerned and set aside the award with costs. 

Rule made absolute. 

MADRAS HIGH COURT. 

Ai-r*i-:Ai, AGAINST Ai’i’i:LLATE Order No. 64 

OK 10L3. 

August 26, 1914. 

Pre.teuf: —^Ir. Justice Oldfield and 
iMr. Justice Napier. 

GOLLAMUDI VENKATASURBA RAO- 

Plain riFK—Ari'ELi.ANT 

versus 

CHAPARAIjA ROSAYYA AND ANOTHER— 
DkkKNDANI’S—RhsI'ONDENTS. 

Cin't Prnrriinrr (Act g of li)OS), .t. 145 — 

ftiirrtij, liiibilitij oj — Binol to rcsfoiT proi)crti/ ntlached 
htforc jnilijinciit of }iuif—Appeal. 

Si'rtioii 14.), (^ivil I’rin't'durt' Codo, donls with pro. 

cctluiv, not witli the extent of the surety’s liabi. 

litv. 

« 

.V bond given bir n’h'iise of property nttnehed 
before judgment heroines defiinet on the suit 
lieiiig dismissed, mid t lu* liability under tlie bond comes 

to ail end. n order tenniuaring the nttnohment is 

not neeessarv. 

Tiiere is nothing in seetion 14), Civil Procoduro 
Code. (.1 restrict the right of appeal only to sui-cties. 
\\ here there is a refusal to enfoive liability, other 
parlies in(i*resti‘d may appeal. 

Appeal against the order of the District 
Court of Guntur, in Appeal Suit No. 191 
of 1912, dated ISth Peliruary 1918, pre¬ 
ferred against that of the Principal Dis¬ 
trict Munsif of Guntur, in E.xecution Peti¬ 
tion No. 12S0 of 1911 (in Original Suit 

No. 67(> of 1907), dated 15th Novem¬ 
ber 1911. 

Mr. Ij, ,S. ] centnujhara Aiya}\ for Mr. 

L. .1. (•'i.nudanujhava Aitjary for the Ap- 
pellant.s. 

Air. N. Xafrsa Sastrf (with liim Mr. 
li. } rmhu An/itr)y for tlie Respondents. 

tUDtiMI'.N I,—A preliminary objection 
has bet'll made It) the bearing of the ap¬ 
peal on the ground fliat the order in ques¬ 
tion, one rt'tusing to enforce a security 
bond against the sureties, is not appeal- 
able. It is urged that the last portion 
of sei'tion 145 of the Civil Procedure 


Lode justifies only an appeal by the sui'ety. 
>) e tlo not find anything in the wordin|p 
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to support this restriction and cannot 
recognise it. 

The question on the merits is whether 
the bond which appellant seeks to enforce, 
is enforceable for the amount decreed to him 
in appeal, or became defunct when his 
suit was dismissed in the Court of first 
instance. The language of the bond is 
genei'al, the guarantee being for the pay¬ 
ment of any amount which may be 

decreed against defendant in this litigation 
(Thava), though it was, of course, exe¬ 
cuted to the Court of first instance. 
Section 145 deals with procedure, not the 
extent of the surety’s liability. So also 
the cases cited, except Sheik Snleman v. 
Shivram Bhikaji (1). In that case the 
bond was worded rather more definitely 
than it is in the present. But the reason¬ 
ing regarding the surety’s liability under 
it supports respondents’ contentions here. 
The proper ground of decision, however, 
is clearly that the bond before us was 
given for release of property attached be¬ 
fore judgment and that, as such an attach¬ 
ment would be terminated on the suit 
being dismissed by the Court of first 
instance, liability under the bond substi¬ 
tuted for the attachment would terminate 
then also. It is urged that under section 
485 of the Code in force at the date of 
the execution of the bond, with reference 
to which this case must be decided, an 
attachment would not terminate except on 
the Court’s passing an order removing it. 
It does not follow the liability under the 
substituted bond would continue until an 
order discharging it was passed; and 
there is in any case nothing to rebut the 
presumption, which Ave are prepared to 
make, that the Court performed its duty 
and passed such an order. Respondent s 
liability having terminated on the date 
of the dismissal of the suit by the Court 
of first instance, the lower Court s 
decisions in their favour Avere right. 

The appeal against appellate order is dis¬ 
missed with costs. 

Appeal dismissed. 


(1) 12 B. 71. 




ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 682 op 1913. 

June 10, 1914. 

Present: —Mr. Justice Chamier. 

NOBIN CHANDER BOSE and others— 

Plaintiffs—Appellants 

versus 

GADDA BERHAI— Dependant— 

Respondent. 

Contract Act {IX of 1872), ss. C9, ^0—Landlord and 
tenant—Costs of keeping p>'emises clean — Tenant^ 
whether liable—Suit to recover costs — Jurisdiction. 

A landlord is not entitled either under section 69 
or section 70 of the Contract Act to recover from 
his tenant the costs of sweepers and bhishtis employed 
under an order from the Municipal Board to keep 
the premises clean. 

Such a suit is neither for an enhancement of rent 
nor for the recovery of dues under section 13 of the 
Provincial Small Cause Courts Act and is cognizable 
by a Small Cause Court. 

Second appeal from the decree of the 
Additional Subordinate Judge of CaAvnpore. 

Mr. A. P. I)nhe, for the Appellants. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondent. 

JUDGMENT.—The plaintiffs in this case 
are the OAvners of an ahata in the city of 
Cawnpore Avhich contains a number of houses, 
one of which is occupied by the defendant. The 
plaintiffs in obedience to an order or notice 
issued by the Municipal Board of Cawnpore, 
issued probably under section 104 of the 
Municipalities Act, appointed two sweepers 
and & bhishti to keep the place clean. The 
plaintiffs’ case is that all the occupants 
of the houses, including the defendant, are 
liable to contribute towards the Avages of 
the SAveepers. The present claim is for a 
sum of Re. 1-5-0. The suit Avas instituted 
in the Court of Small Causes at Cawnpore ; 
but on the objection of the defendant the 
plaint Avas returned for presentation to the 
proper Court. The Judge of the Court of 
Small Causes gave no reason for holding 
that the case Avas not Avithin the cogniz¬ 
ance of a Court of Small Causes, except 
that it appeared to him to be a suit for 
enhancement of rent. To my mind it is 
obviously not a suit for enhancement of 
rent, and the learned Counsel for the 
plaintiffs in the Court is unable to suggest 
that any Article of the second Schedule of 
the Provincial Small Cause Courts Act 
could possibly apply to the case except 
Article 13. He suggests that the suit 
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is one for (hies within the menning of that 
Article. I liold that it is notliing of tlie 
kind and that the suit is triable ])y a 
Court of *>mall Causes. The suit was, 
however, tried hy the .Munsif and decided 
in favour of the plaintiffs. The defendant 
appealed. The District Judge field that 
the plaintiffs had no right of action against 
the defendant and he dismissed the suit. 
The plaintiffs have tiled this second appeal. 
On the case bein.g called on, an objection 
was put forward on behalf of the defend¬ 
ant-respondent that the suit being one 
of the nature cognizable by a (hmrt of 
Small Causes, no second appeal lay. As 
I have already stated there can be no 
doubt that the suit ouglit to have been 
tried by a Court of Small Causes. Tliei-e- 
fore, it is one of the kind referred to in 
section 102 of the Code of Civil Procedure. 
Then it was suggested that if this Court 
gave effect to this objection, it should set 
aside the proceedings altogether and direct 
that the plaint be returned for presenta¬ 
tion to the proper Court. It is open to 
me, no doubt, to treat the memorandum of 
appeal as an application for revision. Hut 
if I do this the suit will be tried by a 
Court of Small Causes and inevitably there 
will be an application to this Court under 
section 2o of the Provincial Small Cause 
Courts Act, and this Court will have to 
decide whether the suit was inaintainahle. 

I have heard both sides and it appears to 
me that it would be waste of time and 
money to order a fresh trial in this case. It 
is suggested that the suit is maintainable 
against he defendant cither under section 
69 or 70 of the Conti'act Act. it setuns to 
me that neither section aiiplies. J, therefore 
decline to treat tliis appeal as an ai)plica' 
tion for revision. The appeal is imt main¬ 
tainable. 1 dismiss it, but make no uvdvv as 
to costs. 

Appeal ih.'Otnsseil. 


MADRAS HIGH COURT. 

Skoj.n'd Civir Arrkal No. 062 of 1913. 

October 1, 1914. 

Proaenh. —^Mr. Justice Ayling and 
Air. Justice Sadasiva Aiyar. 

KAMARAVUTU MRUTYUNJAYUDU— 

Dr: ki:n PANT—Apfk rl axt 

versus 

Ptija Saheh Ma]iarh<in~i~'Dostan Sree Jiaja 

RAVr VENKATA KUAIARA 
AlAHIPATHl SURYA ROW BAHADUR, 
SIRDAR, RAJAMUNDRY SIRCAR 

and raja (Ip PlJ’TAPURAAl—P laintiff_ 

Rksroxdknt. 

(;ra„f—S!rnlrr Uuun—liujht of Nakosh 

srrnrr—(Irtmf i>n\>r to l\-i maiiotf Scftlcmoit — Distinc- 
lu.n hetirrrn scnicc ijnnif aud ijrniit hurdoicd ndlh 

sfi-nct'. 

When' tin- ^'nnit nl' (.'ortaiii lauds ns /anai is 
(1) in ennsiderntion of pnsf services done, (2) for 
(‘iijoyineiir Ly rh,- fnini son to grandson, (3) 

and stipulates for the payment of kattuhadi i\t Rs. 3 
per annnm, ajul (4) the service is nnkt'sh, menning 
fherehy personal: the grant, is resinnnble when the 
S('rvit‘(*s ui'o in> riupuroih 

I I'V Soilasirn /;/»■<■, question whether a 

grant is ix‘smnahle (*r not, has to be decided on 
eonsiilonuioii cif all the eireuinstaneos appearing in 
the evidence, including the nature of the service, the 
terms (d thegrant and ihiMpiestion whether the service 
J.s attaelual to it. A grant Imrdened with service even 
IS liahle to ri'sumption, if the gnnitor by afipi'opriate 
nords reservi's to hinisidf the riglit of resumption. 

Loklunoijord.i v. Kt'shav Ainaij,\ 2S B. 305; 
fi- li. It. Snniiijiisi Itmu v. Sutiii' Zamiu^ 

'h'o / M. 2l)S, Malrtdrri v. Vikmmo, 14 M. 365, 

I fo/i.'upa Ai'iHuidnnt v. Vtjrirhcrltt Veerahhadrawju 
/aWar. 12 !nd. Cas. 4.S7: 10 M. 1.. T. 301; (llUl) 2 
*1. \\. X. irltniuml Huhtulur v. Govern- 

nu-nt of lirmjol, f{ M. 1, A. 101; 4 W. R. 77 (P. C.): 1 
^ar, P. (\ . 1 . 1 Suth. P. ,1. 24S; 10 K. R. 38; 

Prrsliod Siioih v. Pudhu J)as/i«d, 22 C, 938, 
horuf^ononjo A,onoj,i v. Sondhi Pnihaludha 

li,P.,tno, 2\ lud, (’as. S33; (1914) M. W. X. 179; 
II' M. b. T. o(i2, I’nllowed, 

\\ hen' theser\ie(' for the discharge tif which tk 
grant is made is slylrd “Xakesh”' ami is puw-ly 
persfuial to the grantor, ilie grunt is more or loss of 
the iKiinio of u dinnnlhi grant; and if it was mndo 
prior |.» iho Peniiaiient St'ttiement, it is rt'SUinablo by 
the irranior \\lu‘n sueh serviei' is no longer nM]uil'cd, 

At'j.indrr /’..//...s' V. Mcer Mahomed Ttupiee 

Id M. I. A. I3S; 14 W. U. 2S {\\ C.); 5 B. L. R. 
•iliO: 2 Suth. P. .1, ;;.M: o j oq E, 

I'. Ml: iri'linnuhf Sntijh \\ Monorunjun LA. 

Slip. Vol. INI; ;; o-,. o 

.\ ii>isi„i!oi Pidutdur v. Sohhaiiadri Ap^Hl 

lo,o UoUodur, 20 .M. r>2(P. C.b 16M, L, J. 1; 1 M. 
!;• I’ d: 3 ('. h. ,1. \. 3 v. b. .1, 55; 8 Bom. L. R. 1; 10 
t . . X. Uil; 33 1. .\. -It), ilistinguishod. 

Per Aiiliioe dissenting^—Sueh a gmiit is a gnuit 

loerely burdened niih service, and not in Hen of 
nagi's, !ind is not liable to resumption SO long ns 
the grantor is willing to perform the services. lu 
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cases of such grant, there is no distinction between 
services whether public or private. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Cocanada, 
in Appeal Suit No. 113 of 1911, preferred 
against that of the District Munsif of Pedda- 
pur, in Original Suit No. 608 of 1909. 

Mr. P. SomamndararUy for Mr. P. Nara- 
yanamtirthyy for the Appellant. 

Mr. S, Srinivasa AiyangaVy for the Re¬ 
spondent. 

JUDGMENT. 

Ayling, J.—The decision of this appeal 
turns entirely on the constructions of Ex¬ 
hibit A and Exhibit I, the muchilika and 
patta evidencing the terms of the grant in 
1868. The primary question is whether it 
was a grant burdened with a certain service, 
or a grant in lieu of wages: the distinction is 
drawn in three Privy Council cases, Alexander 
John Fo7’hes v. Meer Mahomed Tuquee (1) and 
Leelanund Singh v. Munrunjun Singh (2) and 
Venkata Narasimha Appa Rao Bahadur v. So- 
hhanadri Appa Rax) Bahadnr (3). The answer 
is not easy; but looking (l) to the reference to 
past service whereby the patronage of the 
Diwan-am was deserved, (2) provision that 
the. grantee was to enjoy from son to grandson 
and so on in succession, I am inclined to hold 
that this was a grant burdened with 
service. I do not think the mere des¬ 
cription of the inam as a service inaniy or 
the condition that “you (the grantee) shall 
be rendering service so as to deserve the 
patronage of the Diwan-am,” are sufficient to 
negative this conclusion. There is, moreover, 
a clause reserving to the Raja a small kattu- 
hadi of Rs. 3 per annum—a feature which, if 
I rightly understand the judgment of the 
Privy Council in Forbes v. Mir Muhammad 
Tuquee (1), would, if present in that case, have 
been held conclusive in favour of the grantee. 
- Where the grant is of this nature “so long 
^s the holders of those grants are willing and 
able, to perform the services, the zemindar 
has no right to put an end to the tenure 
whether the services are required or not” 
{yide .Leelamind Singh v. Munrunjun Singh 
(2) quoted in Venkata Narasimha Appa Rao 

Bahadur v. Sohhanadri Appa Rao Pa7tadwr(3)]. 

(1) 13 M. I. A. 438; 14 W. R; 28 (P. C.); 5 B. L. 
R. 529; 2 Suth. P. C. J. 358; 2 Sar. P. C. J. 588; 20 
Rug. Rep. 614. 

• (2) I. A. Sap. Vol. 181; 3 C. 251; 2 Ind. Jur. 493. 

(3) 29 M. 62 CP. C.); 16 M. L. J. 1; 1 M. L. T. 3; 3 
G. L. J. 1; 3 A. L. J. 55; 8 Bom. L. R. Ij 10 C. W. N, 

101; 33 I. A. 46. 


I can find no authority for holding that the’ 
nature of the services makes any difference 
in the ca.se of such a grant: though in the case 
of a service grant where lands are enjoyed 
in lieu of wages, the power of arbitrary re¬ 
sumption would largely turn on whetlier the 
services w^ere private or public. The Subor¬ 
dinate Judge appears to me to have wrongly 
construed Exhibits A and I and to have 
misunderstood the law' on the subject. 

I w'ould set aside tlie decree of the Sub¬ 
ordinate Judge and dismiss the suit wdth costs 
throughout. 

Sadasiva Aiyar, j. —The first defendant 
is the appellant, the plaintiff (respondent)’ 
being the Rajah of Pittapur. The question 
is whether the 7ioivkari (service) i7iam grant¬ 
ed to the appellant’s grandfather in 1868 
by the plaintiff’s father was granted in order 
that the income of the inam lands might be 
treated as wages for the personal service of 
Nakesh’ or whether it was granted, not as 
wages for the said service, but as a grant' 
subject to the condition of doing the ‘Nakesh’ 
service. 

The learned Subordinate Judge on appeal 
held that the grant was of the former cha¬ 
racter. His reasons (as [ understand them) 
are: (1) The service performed by the grantee 
was private and personal to the grantor and 
not a public service or an i obligation of a' 
feudal character. (2) The - office goes by a 
particular designation, namely, ‘Nakesh’ and. 
that office was conferred on the grantee. (3). 
This is a Darmilla grant, that is, a grant 
subsequent to Permanant Settlement. In Al¬ 
exander John Forbes v. Meer Mahomed TuqueeiX)' 
their Lordships say at page 464 “that in every 
case the right to resume must depend in a. 
great measure upon the nature of the partir- 
cular tenure or the terms of the particular 
grant.” Their Lordships quote with approval 
on page 463 a decision of the Sudder Dewanny 
Adawlat of 1858 in w'hich it was held that 
a tenure will be liable to resumption notwith-: 
standing its hereditary nature, and even if it 
is a grant subject to conditions of service 
and not a grant in lieu of service, if the- 
service be not performed. A fortiwi it seems- 
to me that the hereditary nature of the grant, 
is not against the resumability of the grant 
where it is a grant in lieu of wages for service. 
Their Lordships set out in their judgment 
in that case that the service to be performed’ 
by the defendant was not attached to any 
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particular office or known by any particular 
designation. They ahso point out that tlie 
grantee was not a private servant of the 
zemf'/it/ar (See page 461). They further 
point out tliat if the public or Government 
representing the public had an interest in 
tlie service, the grant is not resumablo (See 
same page 461 and page 46:^). Tlien at page 
466 their Lordships say: this been a grauf 

re-sercing fn the zemindar a small mnucij- 
renf ns uM as the services^ if indeed the 
latter are reserved to the zemindar, their 
L{)rdships would have had no doubt upon the 
case.''* It seems to me that this sentence, 
read in tlie light of the other passages in the 
judgment, means that if tlie services were re¬ 
served to the zemindar^ the fact that a small 
money-rent .was reserved (whether it is called 
or quit-rent or by any other name), 
their Lordships would have liad no doubt that 
it was a resumable tenure. 

Thecasein Letdnnnnd Singh v. Mnnrnnjitn Singh 
(2) related fo lands held on Ghatwali tenure. 
Ghatwali services were services performed for 
the protection of properties situated in a zemin^ 
dariiTom the attacks of mountaineers and other 
turbulent people [See liaja Lelannnd Singh 
Bahadvr v. (iovernmeni of Boignl (4)] 
and the British Government dispensed with 
those public services. It was held that 
the zemindar could not resume the lands held 
on such tenure. In Rndha Fershad Singh v. 
Bndhu Dashad{b) the learned Judges rely upon 
Alexander John Forbes v. Meer Mahomed Tnqnec 
(1) in support of the distinction between the 
grant for services of public nature and one 
of services private or personal to tlie grantor, 
and they state that in the former case the 
zemindar is not entitled to resume, -while 
in the latter case he may do so when the 
services are not required or when the grantee 
refuses to perform the .services (See page 
941). Even in the case of the grant of an 
estate burdened witli a certain service (as 
distinguished from tlie grant of an ollice the 
performance of whose duties is remunerated 
by the enjoyment of certain lands), tiiough 
the zemindar is not ordinarily entitled to 
resume, he is so entitled if in the grant itself 
appropriate terms are introduced giving the 
grantor a right to resume the lands on the noii- 

(4) 4 W. R. (P. C.) 77: G M. I. A. 101; 1 Sar P C 
J. oOoj 1 Suth. P. c. J. pj Kng. lUq.. yy. 

( 5 ) 22 c. m. 


fulGlment of certain conditions. See Alexande^ 
John Forbes v. Meer Mahomed Tuqiiee (1) and 
Lakhamgavda v. Keshav Annaji (6). See also 
Snnniyasi Eazn v. Salnr Zamindar (7) and 
Mahadcri v. Vikrama (8) as to the prnna facie 
right of the zemindar to resume the grant 
made for personal services as distinguished 
from public service. In tlie case in Vadisapn 
Appandora v. VijricherJa VeerabhadrarajH Baha^ 
dnr (9) White, C. J., and Phillips, J., hold 
that the nature of a tenure has to be decided 
upon the evidence in eacli case and in the 
case of a grant subsequent to the Permanent 
Settlement to which services of a personal aa 
opposed to public character are attached, the 
burden of proving tliat it is not resumable is 
on the grantee. 

In Karnpamaya Ananga Bheema v, So7idi 
Trahaladha Bissoyi Fafno (10) the opinion is 
expressed that a favourable quit-rent being re¬ 
served as payable to tlie zemindar was not of 
much importance on tlie question of the re- 
sumability of the grant [See filso Sanniyan 
Fazn v. Sahir Zemindar (7) and Mahadevi v. 

1 ikrama (8) on tliis point, these decisions 
evidently having followed the opinion of their 
Lordships of the Privy Council in Alexander 
Jidin Forbes v. Meer Mahomed Tnqnee 
(1)]. Ill Venkata Xarasimha Appa Bao 
Bahadur v. Sobhanadri .Ippa Bao Bahadur 
(.S) their Lordships of tlie Privy Council 
quote with approval certain sentences from 
the judgment of this Higlx Court, which 
indicate a few of the grounds on which this 
High Court held that the grant in that case 
was not rosumabale. One of those grounds is 
that no oWieo by any particular designation was 
Conferred by the original grantee, but an obli¬ 
gation of a feudal character was imposed, 
upon him.” Other grounds are the hereditary 
character of the grant and the invariable. 
kaffnlntdi received for a long series of years 
(about 120 years) without any attempt at 
ro.sumption. As 1 said in tlio beginning the 
((iieslion whether the grant is resumable or 
not, lias to be deeiiled on a consideration of 
all the cireumstanees appearing in the evi- 
di'iiee, ineliuliiig tlie nature of the service, the 
terms of the grant, (he question >Yhethor the 


xtO :is P. g Pom. b. U. 8G1. 
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^S) 11 M. :tG.-,. 

O') liul. Cas. kS7; 10 M. b. T. 391j (1011) 2 
w. X. kk;. 

(10) 2 \ Imb Cas. 833; (1011) M. \V. N. 179; 14 JTfc 
L. T. 003. 
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.service is attached to any office known by any 
particular designation and so on. In the 
present case, the learned Subordinate Judge 
was, it seems to me, entitled to find on the 
.terms of the grant, on the nature of the grant, 
on the date when it was made, on the nature 
of the service, on the designation given to the 
office and similar circumstances that it was a 
grant made in lieu of wages for the perform¬ 
ance of personal service, though certain other 
circumstances (like the hereditary nature of 
the grant) tended in the other direction. No 
one fact is conclusive either way, though it 
seems to me from the sentence T have quoted 
from page 466 of Moore’s Indian Appeals 
that their Lordships of the Privy Council con¬ 
sidered that where the services were such 
as are reserved to the zemindar personally, 
there can be very little doubt that the inam 
was a resumable grant. 

I would, therefore, dismiss the second 
appeal with costs. 

By the Court.— The appeal is dismissed 

with costs under section 98 of the Civil Pro¬ 
cedure Code. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 587 op 1914. 

June 19, 1914. 

Present:—Mr. Justice Holm wood and 
Mr. Justice Chapman. 

Munshi ABDUL KADIR— Decre E-HOLDER 

—Petitioner 

V6VSU$ 

SHAHABAZPUR CO-OPERATIVE BANK 

AND OTHERS-OPPOSITE PARTY. 

Co-operative Societies Act (II o/1912J, ss. 19, 20— 
Charge, enforceahility of—Civil Procedure Code {Act 

Vofmsj,s.l3. 

Under section 73 of the Civil Procedure Code, 1908, 
a Co-operative Society cannot enforce a charge under 
section 19 of the Co-operative Societies Act, unless 

they have a decree or a charge under section 20 of 
the latter Act. 

Rule against the order of the Munsif, 
Nabinagar, in Execution Case No. 147 of 
1913, dated the 26th February 1914. 
Moulvi A. K. Fazlul Huq, for the Petitioner. 
Mr. A. Fasul (with him Babu Upendra 
Kumar Bay), for the Opposite Party. 

JUDGMENT. —This is a Rule which was 
obtained- by the decree-holder in an 

8-pplication under section 73 of the Code 


of Civil Procedure made by a Co-operative 
Society for enforcing a charge under section 
19 of Act II of 1912. The application 
was undoubtedly made under section 73, 
and under that section we are of opinion 
that the Co-operative Society could have 
no priority to otiier creditors, unless there 
are one or more persons than one who 
have made applications to the Court for 
the execution of decrees for payment of 
money passed against the same judgment- 
debtors. To hold otherwise would be to 
give these Co-operative Societies a poAver 
which even Government in its much discuss¬ 
ed certificate procedure does not claim. 
They Avould claim, in other woi'ds, to 
recover money Avithout either decree or 
certificate or any legal title to enforce 
their debt. Admittedly there is no charge 
within the meaning of section 20 of the 
Co-operative Societies Act, so that the 
proviso to section 73 does not come in. 
It is possible that under section 19, the 
Society might have raised an objection to 
the attachment by reason of other sections 
of the Code of Civil Procedure, but with 
that we are not concerned. It appears to 
us perfectly clear that under section 73 
the claim of a Co-operative Society cannot 
be enforced, unless they have a decree or a 
charge under section 20. 

The Rule, therefore, must be made abso¬ 
lute and the order of the lower Court 
set aside without prejudice to any action 
Avhich the Society may deem fit to take, if so 
advised. 

The petitioner is entitled to his costs 
in this Rule Avhich Ave assess at one gold 
moJmr. 

Buie made absolute. 


MADRAS HIGH COURT. 

Second Ciaul Appeal No. 2587 op 1912. 

August 4, 1914. 

Present: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswamy Sastri. 
KOSURI SURAPARAJU and others— 
Plaintiffs—Appellants 

versus 

MANDAPAKA NARASLMHAM and others 
—Dependants—Respondents. 

Civil Procedure Code (Act V of 1908), s. 64, 0. XXI, 
r. 57, and 0. XXXVIII, r. 1 —Attachment before judgment 
— Records, destruction of — Re-attachment ex majori 
cautela, if amounts to abandonment of prior attachment. 
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_ of r etention pefitioii, vhrthor n^Wta prior 

(ittdchiiiriit hrjorr 

A rc-nttnclimont, in oxociUion, rr mynri ntufeln^ 
of corrain imniovoable proportios wliicli Iiad already 

been aftncheil before judj'Hiont (tlie records relating 

thereto liaviiig been destroyed), does n(*t raise any 
presumption that the original attachment was aban¬ 
doned. 

Hafiz Sxlcmnii v. Sheikh Ahifufhih, 10 A. 133; A. W. 
N. {l'894) 13; Kl^hen Lnl v. Chnrnt Singh, Zi A. 1 U; 
A. W. N. (1900) 214; Piiifilotnonee Jjii.-isro v. Rnj Motif- 
hooranafli Chon-iJIinj, 12 11. L. 9. 411 (1*. C.); 20 W. K. 
133, distinguished. 

In cases wtiere attachment before judgment has 
been obtained, no fr(*sh attacliment by moans of an 
execution ]>etition is neces.sary and all that is contemp¬ 
lated by section f)4 of the Civil IVoctMlure Code is 
the existence of a pending attacliment. Mere <lis- 
missal of an e.xecution petition has imt the elTect of 
causing an attachment before judgment to cease to 
exist. 

Ram Xeirriz v. R im Charan, 18 A. 49, distinguished. 

Second appeal against the decree of the 
District Court of Kistna, in Appeal Suit 
No. 57 of 1012, preferred against that of the 
Subordinate Judge of Kistna atKllore, in 
Original Suit No. 2(j of 1911. 

FACTS.—Certain immoveable properties 
were attached before judgment on 2-Uli Sep¬ 
tember 1904. The suit in which such attacli- 


from 1904 to 1907 the decree-holder 
did notliing in pursuance thereof and 
applied for re-attachment of the same 
properties on 23rd September 1907. The 
assignment deed in favour of the 4tb defend¬ 
ant is silent as to the existence of any attach¬ 
ment. 

[The following cases were relied on: Hnfis 
i^nlcmau v. SJipikhAhdnUah (1), Kishen Lai v. 
('harat Hiugh (2) and Fuddomoiice Dossee v. 
lioy MiHifhooraiiath Chowdhnj (3)]. 

Furtlicr, as the execution application filed 
on 23rd September 1907 was subseqently 
dismissed, the attacliment should be deemed to 
have cea.sed to subsist; Krishna Snhhudi v. 
JiDiiihi linm (4); Kam Koiraz v. Kam Charan 
(3). 

Jfr. B. Svmayija, for Mr. P. Narayauamurtij 
for the Kospondonts, was not called upon. 

JUDCMFNT.—The properties in dispute 
were attached before judgment. After that 
order tlie plaintiffs purchased tlie properties 
from the judgment-debtors at a private sale. 
Doth the Courts below have held that the 


ment had been obtained was decreed two days 
later. On 23rd September 1907 the decree- 
holder applied for a re-attachmont of the suit 
properties, as he was under the itupression 
that re-attachmenfc was neces.sary as tlio 
records relating to tlie original attachment 
had been destroyed. This attacliment was 


duly etfected. The plaintiffs wlio had in the 
meanwhile purchased tlie suit properties 
under a sale-deed, dated 29th Septemher 1907, 
put in a claim petition which was rejected. 
They then tiled the present suit under Order 
XXI, rule 103, Civil Procedure Code, for a 
declaration that then'r salo-decii was hinding 
on the 4th defendant, wlio liad hy tliat time 
obtained an assignment of the original decree 
impleading alsotlieir vendors, defendants Niks. 
1 to 3, as partie.s. The 4tli defendant contested 


the suit on the ground that as the purchase 
had been made after the attachment had heeii 

effected, it conveyed no title to the phiintin's 

Both the lower Courts agreed with thul 

contention and dismissed the plaintilfs' suit 

The plaintiffs thereupon preferred this secoiu 
appeal to the High Court. 


Mv. V. Enmadoss, f„r the Appellants;— 
There was no subsisting attachment On 
the date of tl.e sale to the plaintitVs. 
I ho attachment before judgment must 

be taken to liave bpep abandoned becanpo 


plaintilfs aciiuired no title to the properties 
against tlie attacliing creditor. Wo think 
they are rigid. We are .satisfied that the 
attacliment was subsisting on the date of the 
sale to tlie plaintilfs. Exhibits XH and IV 
make it clear that there was a conditional 
attacliment wliicli was subsequently made 
absolute. Afr. Kamadoss asks us to say that 
as tliere was an application in 1910 to attach 
the properties again, the presumption is that 
the first attacliment was abandoned. In 1910 
the parlies were under tlie impression that 
as tlie rei’ords relating to the original attach¬ 
ment were destroyed, an application for fresh 
attachment was necessary. This does not 
sliow (hat tlie original attachment was aban¬ 
doned. d’he decisions in Hafiz Sideman v. 
S/ipEIi Alnhdlah (l) and KisltPii Lai v. Charat 
l>ni<ih (2) only lay down that if a subsequent 
valid altaebment was made, the title of the 
pnivhaser dated from the date of that attach- 

meni: (hey do not warrant the proposition 

(hal in all cases where parties c.r majors 
ptiHlchi apply for a fresh attachment, the origi¬ 
nal attaidiment must bo presumed to have 

(0 K; a. 133; A. W. X. (1S94) 13. 

(2) 23 A. Il l; A. W. X. (ItHXl) 214. 

(:0 12 b. 1. K. Ill (P. C.): 20 W, lb 133. 

(4) 20 hub Pns. 149; 10 C. L. J, 2-kS. 

(r>) IS A. 40; A, W. N. (1895) 165, 
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been abandoned. Piiddomonee Dossee v, Roy 
MatJiooranath Chowdhry (l) is no authority 
for the proposition contended for. 

Then it is argued that as there was no exe¬ 
cution application subsisting, the attachment 
cannot be said to have been in force at the 
time of the sale. The law lays down that in 
cases where attachment is applied for prior 
to decree, no fresh attachment by means of an 
execution application is necessai'y and the 
language of section 64 of the Code makes it 
clear that all that is contemplated under that 
section is the existence of a pending attach¬ 
ment. The case in Rain Neivaz v. Ram 
Charan (5) ]:as no application, as in that case 
there was no attachment before judgment. 
We think the Courts below are right and 
dismiss the second appeal with costs. 

Appeal dismiosed. 


ALLAHABAD HIQH COURT. 
Second Ci^il Appeal No. 791 op 1912. 

May 27, 1914. 

Present: —Mr. Justice Chamier and 
Mr. Justice Rafique. 

BALGOBIND and another—Defendants—■ 

Appellants 


versus 

ram SARUP AND others—Plaintiffs— 

Respondents. 

Livil Procedure Code (Act V of 1908) 0. XLI, r. 22, 
scope of Cross-objections by one respondent against 

another^Practice. 


Under Order XLI, rule 22, an Appellate Court can 

allow a respondent to prefer cross-objections against 
another respondent. 

Jadunandan Prosad Sinph v. Koer Kahjan Singh, 13 
^d. Cas. 653; 16 C. W. N. 612; 15 C. L. J. 61; Abdul 
^ham V. Muhammad Fasih, 28 A. 95, A. W. N. (1905) 
200; 2 A- L. J. 667, referred to. 

Second appeal from the decree of the 
Second Additional Judge of Meerut. 

Dr. Surendra Nath Sen^ for the Appellants. 
The Hon’ble Mr. Motilal Nehru, Messrs. 
J- M, Banerji and Lalit Mohan Banerji, 
for the Respondents. 

JUDGMENT.—This appeal arises out of 

a suit for the dissolution of a partnership. 
A decree for dissolution was passed and 
a- Receiver was appointed to make up 
the accounts of the partnership and submit 
a report. On receipt of the Receiver’s 
yeport a decree ^as passed, The plaintiffs 


in the suit preferred an appeal to the 
District Judge, and some of the respondents 
filed cross-objections. Niadar Mai, one of 
the respondents to that appeal, in his cross¬ 
objections raised a question between himself 
and^another respondent which did not concern 
the appellants. The learned Judge, after a 
careful consideration of the objection 
both on behalf of the appellants and the 
respondents, modified the decree of the first 
Court. The present appellants, who w,ere 
respondents in the Court below, object to the 
decree of the lower Appellate Court on two 
grounds. They say that interest should 
not have been allowed on the sum found 
due to a partner either for the period prior • 
to dissolution or subsequent thereto. The 
second objection is that the cross-objection 
of Niadar Mai that the sura of Rs. 550 had 
not been paid to him by Niadar Singh 
respondent in the Court below should not 
have been entertained in view of the pro¬ 
visions of Order XLT, rule 22, Code of Civil 
Procedure. We think that neither of the 
grounds taken in appeal has any force. 
The lower Appellate Court allowed interest 
to all the partners to whom any sum of 
money was found due from other partners. 
The rate of interest awarded was not high 
and it is not contended that the lower Court 
had no power to decree interest. As to the 
second objection the case of Jadunandan 
Prasad Singh v. Koer Kalyan Singh (l) 
may be referred to, also the case of Abdul 
Ghani v. Muhammad Fasih (2). The 
latter case was decided when the old 
Code of Civil Procedure was in force. It 
was held that under special circumstances 
it was competent to an Appellate Court to 
allow a respondent to take cross-objections 
against another respondent. The Calcutta 
case was decided under the present Code 
of Civil Procedure. The learned Judges 
of the Calcutta High Court say that the 
language of Order XLT, rule 22, of the Code 
of Civil Procedure is comprehensive enough 
to admit of cross-objections being pre¬ 
ferred by one respondent against another. 

As accounts were being taken between 
all the parties, whether plaintiffs or defend¬ 
ants, we think that Niadar Mai was entitled 
to take objections as to the sum of Rs. 550 
against Niadar Singh, who was also a 

(1) 13 Ind. Cas. 653; 16 0. W. N. 612; 15 C. L. J 61. 

(2) 28 A. 95j A, W. N. (1905) 290; g A* b. J. 667 . 
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respondent in the case before tlic lower Appel¬ 
late Court. Tlie appeal, therefore, fails and 
is dismissed with costs. Tliere are cross- 
objections on behalf of tlie plaintiffs-respond- 
ents wliicli are not pi'es.sed and are dismi.ssed 
with costs. 

ApppnJ 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1401 of 1913. 

July 4, 1914. 

Present: —^Ir. Justice Sunder Lai. 

CHIRANJI LAL— Plaintiff—Appellant 

versus 

POORNA AND OTHKH.S—DeFENDANT.S— 

Re.spondent.s. 

Evidence Acl (if IS72)^ ss. 08, ViO—IUHerafe wit- 
neUfi — Mark of aitextimj u'itncss on mortgage-deed — 
Proof of document—One attestiiKj ivitner^ calledy effect 

of. 

* 

Section 68 of the Evidence Act rccjuiros tliat at 
least one attesting witness sliould bo called for tlie 
purpose of proving the execution of tlie document. 
The witness may or may not Imj able to prove tlie 
document or lie may have forgotten all the incidents 
relating to its execution or may dishonestly deny its 
execution altogether. 

In order to prove a document to have been signed 
by a witness or to liavc been in liis bnndwriting, it 
should bo shown to him and he should be (piestioncd 
directly upon the point. 

If n man fixes lii.s mark on a mortgage-deed us a 
witness, lie is an atte.sting witness w’ithin the mean- 
ing of section 61) of the Evidence Act. 

Pran Krishna Teicanj v. JaduNoth 'Vrivedi^ 2 C. W. 
N. 603; Neel Kanfo Pandit v. J<i<j(johHndhu Ghose, 12 11. 
L. R. App. 18, referred to. 

Bakhuhi li/im V. Lilndhar, 21 Ind. Cns. 019; 35 A. 
353; 11 A. Jj. J. 371; Babu G«m/a Persnd v. Bethu 
Inderjit Simjh, 23 W. II 390 (P. C.), referred to. 

Second appeal from tlie decision of tho 
District Judge of Agra. 

Mr, Benode Behari, for the Appellant. 

JUDGMENT.—This is a suit on a mort¬ 
gage dated November 7tli, 1907, for a sum of 
Rs. 99, which is said to liavo been advanced 
for the payment of a decree in execution of 
which the property wa.s put up to sale. Tho 
defendants denied the mortgage and tho 
plaintiff bad, therefore, to prove it. Tho Court 
below dismis.sed tho suit on the ground that 
the execution of tlie mortgage had not been 
proved in accordance Avith tlie requirements 

of .sections 08 and 09 of the Evidence Act. 

The document is one wliieli under section 58 
of tlie Transfer of Property Act is required 
to bo attested by not le.ss than two witnesses 
It purports to bear the •■signaturo..of one 
Ai.'hf ri Ijai as an attesting Avitness and the 


mark of one Kamla, the other atte.sting Avitness. 
Ki.shori Lai is no longer living, but Kamla 
wa.s called to prove the bond. The plaintiff 
liimself also went into the Avitness-box to 
prove its due execution and the payment of 
cnn.sideration. Kamla is illiterate and he 
could only make his mark. He has stated 
that ^lusammat Prano, the mortgagor, executed 
the mortgage before him, that she put her 
mark on tlie document, that he Avitnessed the 
.said document and put on his mark thereto. 
The document Avas not placed in his hands 
and no question was put to him to ascertain 
Avhotlier the mark which appears under the 
name of Kamla Avas made by him or at his 
in.stance, nor was tlie mark put on by Mnsam* 
mat Praiio similarly shown to have been made 
by her or at her instance. But the Avitnesa 
did state that tlie document Avas marked by 
Prano in liis presence and that his oAvn mark 
too Avas put on the document then and there. 
Chiranji Lai proved the document and also 
the passing of consideration. The Mnnsif 
lield that the tlocument Avas not legally 
proved. Under .section 68 of the Evidence 
Act if a document is required by law to be 
attested, it cannot be used in evidence until at 
least one attesting witness lias been called 
for the purpose of proving its execution. All 
that tlie suction requires is that the Avitness 
should be called for the purpose of proving 
tlio execution. The Avitne.ss may or may not 
be able to prove the document; be may have 
forgotten all tlie incidents relating to the 
execution or he may dishonestly deny the 
execution of the document, but the only obli¬ 
gation that section 88 imposes upon the plaint¬ 
iff is of calling one attesting Avitness at least, 
Avhatever that man may depo.se to. In calling 
Kamla, therefore, the plaintiff complied with 
the condition imposed by section 68. Kamla, 
however, only made a mark and it may be 
suggested tlmt lie was not an attesting Avitness 
Avlio could prove his signature. In the case of 
Pnjn Krishua Tewanf v. Jadti Nath Trivedy 
(1) the question arose Avhether a marksman 
is an attesting Avitness Avithin the meaning 
of section 69. At page 605 of the report their 
Lordsliips ruled as folloAA's: “AVe are of 
opinion tliat this contention is not correct, and 
that there is no good reason for holding that 
a marksman cannot be an attesting witness 
witiiin the meaning of section 59 of the 

(l) 2 C. \Y. N.60;J. 
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Transfer of Property Act and section 68 of the 
Evidence Act. According to the general 
policy of our law, a signature includes a mark 
—[see the General Clauses Acts of 1887 and 
1897. (Act I of 1887, section 3, clause 12, and 
Act X of 1897, sections, clause 52), Act XIV 
of 1882, section 2, and Act III of 1877, section 

3J and there is no reason why the case of a 
mortgage deed should form an exception.” 
I think the law is correctly laid down in that 
case and Kamla was an attesting witness 
within the meaning of that term as used in 
section 68 of the Evidence Act. The docu¬ 
ment also bears the name of another attesting 
witness named Kishori Lai. The Court of 
first instance observes that it has not been 
proved that Kishori Lai’s signature was made 
by him in his own handwriting. It was not 
necessary to prove the signature of each of 
^he attesting witnesses. The document on 
he face of it has two attesting witnesses and 

under section 69 of the Evidence Act it was 

not necessary to prove the signature of one 
a es ing witness at least to have been in his 
an wri mg, as that condition is required 

only when no attesting witness can be found 

r w en he document purports to have been 

executed m the United Kingdom. The con- 

of sections 68 and 69 were, therefore, 
fully complied with. 

The only point on which the evi- 
dence is defective lies in the fact that 
+ ^ + 1 , ocument was not actually put 
^o e witness and the signature neither of 
■ t of the attesting witness 

actually proved by reference to the document 
I se . Gnder section 67 of the Evidence Act 
When a document is alleged to be signed by 
a particular person or to have been in his 
anawriting, the signature or the handwriting 
0 so much of the document as is alleged 
0 be in that person’s handwriting must be 
proved to be in his handwriting. This can 
on y be done by showing the document to the 
fitness and questioning him directly upon 
at point. That, no doubt, is the correct 
method of proving the document. In an 
^rlier case, Neel Kanto Pandit v. Jaggobtmdhoo 
Gftose (2), the execution of the document is 
said to have been proved in this manner, 
It appears that in this case the evidence 
■which was given in support of the document 
^on which the defendants’ case depends, was 
that of a Qazi before whom the vendor came 

(2) 12B. L. R. App. 18. ' 



and admitted the deed to be his, and caused 
it to be registered, bringing witnesses to his 
execution thereof, and in fact going pretty 
much through the same forms as are now in 
force under the Registration Act. Upon that 
evidence the lower Appellate Court very 
naturally came to the conclusion that the 
deed was proved, and the only question which 
we have to consider is, whether the Court was 
precluded from doing so by section 67 of the 
Evidence Act. Xow it is'contended that that 
section renders it necessary that direct evi¬ 
dence of the hand\VTiting of the person who 
is alleged to have executed the deed, must be 
given by some person who saw the signature 
affixed. But that is not expressly stated in 
the section, and it does not appear to me 
that that was the intention of the Legisla¬ 
ture. It seems to me that that section merely * 
states with reference to deeds what is the 
universal rule in all cases, that the person 
who makes the allegation must prove it. 

It lays down no new rule whatever as to 
the kind of proof which must be given.” It 
may be that the plaintifE’s Pleader was 
misled by this ruling or by the practice 
prevailing in the Court of first instance, and 
the document was not placed in the hands 
of the witness. In a case like this the 
presiding officer of the Court ought to have 
himself directed this to be done. In the 
case of Bakhski Pam v. Liladhar (3) a 
Division Bench of this Court under some¬ 
what similar circumstances considered it 
desirable to send the case back to give the 
plaintiff an opportunity of formally proving 
the document. Their Lordships of the 
Privy Council in the case of Bobu Gxmga 
Prasad v. Babtc Inderjit Singh (4) adopted a 
somewhat similar course. I think that in 
this case the ends of justice require that 
the plaintiff should be given another oppor¬ 
tunity of formally proving the document. 

The case has not been properly tried in either 
of the Courts below. I set aside the decree 
of the Court below and remand the case to 
the Court of first instance through the Dis¬ 
trict Judge of Agra under Order XLI, rule 
23, and direct that Court to restore the suit 
to its file of pending cases and after record¬ 
ing such evidence as the parties may adduce 
relevant to the issues before him, to dispose 

(3) 21 Ind. Gas. 619; 11 A. L. 3. 371; 35 A. 353, 

(4) 23 W.-R. 390 (P. C.). 
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of the case in accordance with law. As tlie 
defect HI the proof of the dncunieiit in this 
case was mainly due to the fault of the 
plaintiff or his legal adviser, 1 direct that 
costs incui’red in tliis Court and in the lower 
Appellate Court by the appellant shall be 
borne by him. Tlie costs in tlie first Court 
shall be costs in the cause. 

Apix^fd decreed', Conac remanded. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Pkittion No. 14 ok 19E1-14 ok Unao Distihct. 

February 2, 1014. 

rrcscnf :—Sir Duncan C\)Ivin Baillie, S. !M., 
and Jlr. Tweedy, J. iM. 

SAN\VAIj singH—Plaintikk—Akpi:m.ant 

remna 

PRAG DAT AND ANOTiiKii—D kkkndants — 

Rk^I'O.NDKNTS. 

A’yVrO/jr’N/— Sliikmi tciianf, enfnj iis — ('iril ('unit 
(li'Cii'r J'inilinij tcnniif in'iijiricftir dinl imiftijinjni' n) 
}iKlilin(i (tinl nltinriinj reiJniiiifinny e(frc( nf. 

A pi’i'son rntored in Hk* pfitirini's papers as .<)iiliini 
(cnanf, but having a (’ivil Court (b'cree in his favour 
which .says that In’ is the proprietor (jf tin* holding 
and entitled to redeem it, eammt be (‘jeeted from 
that holdinir .sti long as that deenn* hohls good. 

Appeal from the deeroe of the Commis- 
.sioncr, Lucknow, dated 5th September 

1913. 

JUDGMENT. 

Twkedv, M .—(JiiHiKiry 24///, 1911-).— 

Tlie dcci.sion of tlio ^lunsif clearly 
awards proprietary riglits to the ap¬ 
pellant in part of tlie respondents' 
property. The contention of tlie appellant 
all along wa.s that he was tlie mort¬ 
gagor and not a sliikmi. We have then 
the decision of a competent Court that the 
appellant holds the equity of redemption in 
this land and lie has boon allowed to redeem. 
Upon this evidence the appeal should he 
decreed. It is optm to the respondent to 
get the ^lunsif’.s decision reversed in appi'al 
and if he does so ho can eject tlie apiiellant. 
But as things stand the verdict of the Civil 
Court is in the appel]ant’.s favour ami his 
ejectment as a shikmi miglit cause consider¬ 
able difficulty. I would decree the aiqioal 
and setting aside the decision of the Courls 
below would quash the notice of ejectment. 
Costs on parties. 

DAif.i.TK, S. M.—I concur. 

Appeal allou'Cih 
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ALLAHABAD HIGH COURT. 
Second Civid Ari'E.vb No, 481 ok 1913. 

May 29, 1914. 

Present: —Mr. Justice Piggott. 
INAYAT HUSSAIN and another— 
Dekendants—Appellants 


vrrsns 

Tut; SECRETARY of STATE for INDIA 
IN COUNCIL— Pi.AiNTiKF—R espondent. 

/’.(ss,—/ w-m/ 'nr>' —P.j.'C.'C'.'C.s-hjjj of one part, ivhvther 
jio.<.<r>!siiiit of ofitri' jiiirf. 

Where in a i^nit for jxissession of land by the 
Seerefarv of State for India it is proved that the 
plot in dispute is a jiart of the Nazul lauds which are 
in |)ossession of the Government, it is not necessary 
to "-ive further evidence of possession. 


Second appeal against the decree of the 
Subordinate Judge of Agra. 

Mr. Bemtde lielinn\ for the Appellants. 

Mr. .1. P. Jiyres, for the Respondent. 


JUDGMENT.—This is a suit for posses- 
sion of a small plot of unoccupied land 
situated in the town of Agra. It adjoins 
on one side a public thoroughfare and is 
situated at tlic back of the house of the 
defendants. The latter have, however, no 
door opening on to it. The plaintiff is 
the Secretary of State for India in Council, 
claiming this lands as part of what is 
known as Na/ul land of tlie city of Agra, 
of which the plaintiff is the proprietor. 
The lower Appellate Court has found iu 
favour of the plaintiff's title. The one 
substantial point taken in appeal is that 
the plaintiff slionld have been put to the 
proof of actual possession within limitation, 
tlie limitation period in tins case being ^ 
.sixty year.s. Tlu* contention is based on 
tiic ruling of this Court in Jafar Husain v. 
Mdsitnq Alt (1). 

The principle that a plaintiff suing in 
ejectment is houml to prove a subsisting 
title, tiiat is to say, practically both title and 
possession within limitation, is undoubtedly 
ctu’ivct and has been affirmed iu a large 
number t>f eases. The question, however, 
as to what amounts to possession, and 
what sort of evi^lenee may be required in 
order to jirove possession, is one which 
must depend tm the circumstances of the 
liarticular ease. Thus in Oudh it was 
ruletl that a Taluqdar, on proving title and 
]>roprietary possession in resi)Gct of a par¬ 
ticular village, would bo presumed to have 


(1) 11 A, 193; A. W. N. (lS02)5o. 
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been in actual or constructive possession 
of all the waste lands appertaining to 
that village, unless and until it were 
shown that some portion of such lands had 
been actually occupied by some person 
otherwise than as his lessee or licensee. In 
the present case it has been found that 
the defendants at any rate have not proved 
their possession over this land prior to the 
acts of trespass in the year 1909, which 
have led to the institution of the present 
suit, nor has it been denied that the plaintiff 
is in possession of the Xazul lands apper¬ 
taining to the toAvn of Agra. The issue on 
which the parties went to trial is whether 
this land formed part of the Nazul lands. 
The lower Appellate Court has found that 
the land in suit was shown as appertaining 
to the Nazul in certain official records pre¬ 
pared in the year 1879 and that action was 
taken on behalf of the plaintiff as soon as 
it was known that the defendants were 
occupying this land and were claiming pos¬ 
session over it as their own property. It 
does seem to me that in a case of this 
sort the plaintiff could not be expected to 
produce evidence of possession going beyond 

this. I accordingly di.smiss this appeal with 
costs. 

Appeal dismissed, 

$ 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2110 of 1913. 

August 11, 1914. 

Fresenti —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumarasawmy Sastri, 
DBSAYI alias ALLAH RAJU 

N AN JUNDI AH—D e pendant—^Appe l l ant 

vavsus 

DESATl alias ALLAH RAJU VENKATA- 
SUBBATYA —Plaintiff—Respondent. 

tensions Act (XXIII of 1871), s. 4—Suit for partition 
of Necessity of certificate—Hindu Law—Joint 

undivided family-''DesaA inam —Devolution of inam 
on managing memher —Right of other members to share 
Inam— Grant of land and not merely of land-revenue — 
Jurisdiction of Civil Courts. 

The pre-requisite of hling a certificate under sec¬ 
tion 4 of the Pensions Act has no application where 
the suit in the Civil Court is for partition of the 
inam among the members of the- family to which the 
grant was made, nor does that section apply where 
the grant is not merely of land-revenue but of land 
also. « 

Ranchanada v. Nildkanda, 7 M. 191; Muthu Sri 
Jiejamha Bai Sahth v. Secretary of State for India^ 15 
Ind.Oas.87lj 23 M. L. J. 687; 12 M. h, T. 541; 


(1913) U. ^y.N. 255; 36 M. 591; Secretary of State 
V. Ikurti Subrayudu, 16 Ind. Cas. 18; 36 M. 559; 

(1912) M. W. N. 807; 12 M. L. T. 266; 23 M. L. J. 
728; Rctvji Naraynn Mandlik v. Dodaji Bapuji, 1 B. 
523; Mamm Lall v. Fazal Imam, 10 Ind. Cas. 353; 33 
A. 580; 8 M. L. J. 692, followed. 

Where on the date of the grant there Avas no 
kudivarnm interest in the land, the presumption is 
that the grant is not merely of land-revenue but of 
land also. 

Rama v. Suhba, 12 M. 98, folloAved. 

Where a Desni Inam devolves on the managing 
member of a joint undivided Hindu family for the 
time being, the presumption is that the deA'olution is 
for the benefit of all tlie members of the family and 
not for that of the manager alone. The other 
members of the family are, therefore, entitled to 
shares in the inam. 

Gnnnaiyan v. Kamakchi Ayyar, 26 M. 339, folloAved. 

Second appeal against tlie deci’ee of the 
District Court of Kurnool, in Appeal Suit 
No. 31 of 1912, preferred against that of 
the Subordinate Judge of Kurnool, in 
Original Suit No. 1 of 1908, 

Mr. K. Narain lloiv, for the Respondent. 

FACTS.—The second appeal arose out of 
a suit for partition. One of the properties 
to be partitioned was a personal inam, being 
land held under a desai grant. The defence 
set up the plea that the suit was not main¬ 
tainable in the Civil Courts without a certi¬ 
ficate from the Collector as required by 
sections 4 and 6 of the Pensions Act, XXIII of 
1871. The Courts below were of opinion that 
the suit was not one in which the validity of a 
political grant was in question and held, 
following Panckanada v. Nilakanda (l), that 
there was nothing in the Pensions Act to bar 
the suit. The 1st defendant appealed to the 
High Court on the ground, inter alia, that the 
suit was not maintainable without .iie Col¬ 
lector’s certi6cate. 

Mr. N. A, Krishna Iyer (for Mr. T, B, 
Baniachandra Iyer), for the Appellant:— 
Suit is not maintainable without Collector’s 
certiheate. The Pensions Act applies to the 
case. 

Panchanada v. Nilakanada (l), Bama v. 
Suhba{2),Miithu Sri JiejambaBai Sahibv. Sec- 
retary of State for India{3), KumaraTirumalai 
Naik V. Bangaru Tirumalai Sanri Naik (4) 
and Secretary of State for India v. Ikurti Subra- 

yudu (5). 

(1) 7 M. 191. 

(2) 12 M. 98. 

(3) 15 Ind. Cas. 871; 23 M. L. J. 687; 12 M.L.T. 541; 
(1913) M. W. N. 255. 

(4) 21 M. 310. 

(5) 16 Ind. Cas. 18; 36 M. 559 (1912) M. W. N 07j 
12 M. L. T. 266; 23 M. L. J. 728. 
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Jlr. H. for tlie Rosponcl* 

out:—The Art applies f)nly to j?rant of 
laod-rovemio or inrJniiunn. Wliere the 
grant is of the land itself the Act does not 
apply. 

JUDGMENT.—■This second appeal is 
argued only with reference t() items 56 to 58. 
The Courts below liave held that plaintiff 
was entitled to a share in them. 

The firstdefendant\s(appellant’s) contcntion.s 
are two-fold. He saj'sthat as the properties 
came to liim from Thimnia Kajn who was 
the last holder of thi.s dcsai nn/m, the 
other members of his family can have no 
claim to them. It is found that at the time 
of the devolution he was the manager of 
the undivided family of which plaintiff was 
a junior member. He must, therefore, be 
deemed to have taken the property for and 
on behalf of the joint family. The principle 
of the decision in (Jionuuyan v. Kdnufkchi 
Ayyar (6) applies to this case. Wo hold 
that the properties ai’e not 1st defendant’s 
self-acQuisition. The more important ques¬ 
tion relates to tlie jurisdiction of the Civil 
Courts to entertain the suit witlnmt a certili- 
cate under tlie Pensions Act. The finding of 
the Courts below we take to be that tiie grant 
to Ihiinma Raju’s ancestors was of the land 
itself. There has been no suggestion that 
the original grantees had any hnilivoyani 
right in the .soil prior to the grant to them. 
These considerations have to be borne in 
mind in deciding whether the Pensions Act 
applies to this case. (Section 4 interdicts 
the filing of suits relating to grant 

of land-revenue or grant of money without 
a certificate. Whether (jntut nf hind is in¬ 
cluded in the term pension, has been inueli 

debated. It is pointed out by Collins, C. J., 
and ]\ruttu.sawmy Aiyar, J., in Uamn y!Snbha 
t2) that the object of the enactment (the 
Pensions Act) was to prohibit parties from 
filing suits in Civil Courts in all cases of 
Biams without the knowledge of the Govern¬ 
ment. The learned Judges incline to the 
view that as the Government is entith'd to 
the reversion, if they choose to exercise their 
right, tlio Legislature has made it a condition 
precedent to the maintainability of these 
siiits^ that a certificate from them should 
he filed. These observations are of grt*at 
value in considering the right of an alienee 


(6} 20 M. 339. 


to recover possession of an inam. When 
applied to a claim among the members of 
the family for partition, they have not the 
same significance. The learned Judges also 
observe at page 103; “These decisionu show 
that in order that a grant of villages may 
not fall under the Pensions Act, it must he 
a grant of tlie free-hold therein or full 
ownership in tlie soil, qualified in no Avay 
by any reversion suggested by the terras 
of tlie grant in regard to future .succession 
or tran.smission.” The import of this 
passage seems to be that if the grantee was 
pos.sessed of the hidivaram right at the 
time of the grant and all that the Govern¬ 
ment did was to transfer to him their right of 
land-revenue, the Pensions Act will be a bar. 
Jt is true that Avlierc tlie htdivaram had 
vested in the family and the Government 
conferred the mtdvaram right later on, it 
is unlikely that the two rights would have 
been kept separate. In the passage already 
quoted all that tlie learned Judges intended 
to lay down was that at the time of the 
suit, the Courts should apply their minds to 
tlie state of affairs whicli existed at the time 
of the grant. In the present case, as 
we prefaced, there is nothing to indicate 
that the grantees were the owners of the 
Jnidiraram right and that the grant to 
tlicm was only of the land-revenue. The 
aufliorities to which we sliall presently refer 
lay down tliat where tlierc has been a grant 
of land, the I’cnsions Act is inapplicable. 
We liave referred to Unma v. Suhha 
('*) at some length liaving regard to 
tlie fact that one of the learned Judges Avho 
took part in that decision held the position 
of Inam Commissioner at one time. Our con¬ 
clusion is tliat in cases of partition of the 
land granted as imnn among members of the 
grantee's family the pre-requisite of tiling a 
ceitilieafe under tlie Act 1ms no application. 
3’his is .suppoi'led by a large number of decided 
ea.ses. rdiicItiDimla v. Nilokouada (l) lays 
this down in distinct terms. It has been np- 
jiroved and followed in Midhti StiJicjiimha B(ii 
Snhih V. St’Ctrlury of State for Judta (3) and 
Src/yfary of State fir India v. Ikurfi Stihrayadu 
(5). ^J'lie Hombay High Court in Knvji 

\arai/a}i Mandtik v. Ihdijji Bapaji- (7) 

has faken the same view. Matiuu Lai V. 
Fazal Imam (8) is to the same effect. 

(7) I 11. 523. 

IN) 10 hul. Cns. 853; S A. L. J, GO?; 33 A, 580, 
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Following these decisions we must hold that 
the Courts below are right in deciding 
that their jurisdiction was not ousted by the 
Pensions Act. We dismiss the second 
appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 157 op 1912. 

October 13, 1914. 

^Present'. —Mr. Justice Chevis. 

KIRPA RAM— Defendant—Appellant 

versus 

KIRPA RAM— Plainti pf—Re spon de nt. 

Jurisdiction of Civil or Revenue Court—Claim hy 
one proprietor ayainst another for establishing 
occupancy-rights—When decree of Civil Court 
cauTiot he registered in Revenue Court—Return of 
P^amt—Punjah Tenancy Act (XVI of 1887;, ss. 77, 

JLV/v* 

A suit by one of the proprietary body against 
another for declaring that the former is the 
occupancy tenant of land belonging to the latter, 
falls^ under section 77 (3) (a) and is consequently 
triable only by a Revenue Court. 

been decided by a 
Munsit having no revenue powers his decree cannot 
be registered as that of a Revenue Court by the Chief 
o . The ordinary course in such a case is to 

e urn t^ plaint for presenting it to a competent 
Revenue Court. 

^ Cas. 465; 25 P. R. 1909; 
39 P. W. R. 1909; 70 P. L. R. 1909, referred to. 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, 
dated the 10th November 1911, affirm¬ 
ing that of the Munsif, 1st Class, Una, 

dated the 31st August 1911, decreeing the 

claim. 

Bakhshi Tek Chand, for the Appellant. 

Mr. Sundar DaSy for the Respondent. 

JUDGMENT.—The plaintiff in this case 
pleads that he and defendant No. 31 are 
occupancy tenants of the land in suit, and 
seeks a declaration of his rights as 
Occupancy tenant. 

I am at a loss to understand how the 
lower Courts have entertained the case, for 
It appears to me clear that the cognizance 
of the Civil Courts is barred by section 
*7 of the Punjab Tenancy Act, this being 
a suit by a tenant to establish his claim 
to occupancy rights. The fact that plaintiff 
is also one of the landlords of the joint 
Khata of which the land in suit forms a 


part, makes no difference whatever : this suit 
is brought by plaintiff in his capacity of 
tenant of the land which is in his possession, 
and he is clearly seeking to establish his 
claim to occcupancy rights which has been 
denied. It is quite incorrect to say (as has 
been urged before me) that plaintiff is 
objecting to partition, for reference to the 
plaint will show clearly that he has no 
objection to the partition of the proprietary 
rights, and only wants his possession of th^ 
land in suit to be preserved on the ground 
that he and defendants are occupancy tenants. 
The case, in my opinion, falls under section 
77 (3) (d) of the Tenancy Act, and is triable 
only by a Revenue Court. 

The Court of first instance was that of a 
Munsif who has no powers at all on the 
revenue side. I do not think that I should 
order the decree of that Court to be registered 
as the decree of a Collector of the first grade, 
for if such a course is improper in the case 
of a suit being tried by an officer Avhose 
powers on the revenue side are too low (vide 
Bamjas v. Balia (1)], it would seem to be still 
more improper in the case of a suit being 
tried by an officer who has no powers at 
all on the revenue side. I accept this appeal, 
and set aside all the proceedings and direct 
the plaint to be returned by this Court to 
the plaintiff for presentation, if so advised, 
in a Revenue Court of competent juris¬ 
diction. 

* ♦ ♦ 

• I leave the parties to bear their own costs 
in all Civil Courts, for if defendants had 
raised the question of jurisdiction in the first 
Court, it is quite possible that that Court 
would have returned the plaint. 

Appeal accepted. • 
(l) 1 Ind. Cas. 465; 25 P. R. 1909; 39 P. W, -R. 
1909; 70 P. L. R. 1909. 
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MADRAS HIGH COURT. 

CiviB Revision’ Pkth'iox No. 6G4 op 1913. 

August 12, 1914. 

Present: —^Ir. Justice Haiinuy. 

SUBRAMANIA CHKTTY— Petitionkr 

vrr$/(.s 

KULAYAPPAN MALAYANDI 

CHETTY AND oriiEws— Respondents. ^ 
Cd'iV Proccdui'c C^nlc (.Tr/ I <'>J 1908), 0. XXXllI, 

jr. o, 6, 'i ^Piiiipei ism intininj —Jun.<iIicHon of Court 
to (ipciitc qucslioioi otinr than pauperaim—Plen of 
UmUntiox, Comf’x pnircr to ih'riilr. 

After a notice is issued, under rule G, Order XXXIII, 
of the Code of Civil Procedure the. Court, in an 
inejuirv under Order XXXIII, rule (, is not divi'sted 
of its* jurisdiction to decide wlietlier the applicant 
lias a good cause of action on the merits, and can, 
therefore, decide (pic-'^tions of limitation arising on 
tlie facts alleged in the a]>plication. 

An a])plication for leave to sue as a pauper ])!•('- 
seated live years after attaining majority, is clearly 
barred and the suit cannot bo maintained. 


Petition, under section 115 of Act V of 
1908, praying tlie High Court to revise the 
order of the Court of tlie District ]\Iunsif of 
Udamalpet, in Original Petition No. 721 of 
1912, dated 21st July 1913. 

FACTS.—The petitioner Hied an applica¬ 
tion before the District Munsif of Udamalpet 
for leave to sue in fauna pauperis. Tlie 
cause of action seems to have arisen during 
the minority of the petitioner and he, in 
consequence, claimed the benefit of section G 
of the Indian Limitation Act. It, however, 
appeared from the pleadings that he hatl 
attained majority Hvo years before suit. 
The District !Munsif held an inquiry, not 
only as regards the pauperLsm of the appli¬ 
cant, but also as to whether the suit itself 
was barred by limitation. He held that the 
applicant was really a pauper and unable to 
pay the Court-fee, but found tliat tlie cause 
of action had become barred and dismissed 
the petition. Against this order a civil 
revision petition was Hied in the Higli 
Court. 

Mr. B. NarasimJia Boiv, for ^Ir. T. M. 
Krishnaswami Iyer, for the Petitioner;—The 
District Munsif had acted wliolly witliout 
jurisdiction in going into tiie merits of the 
case. He ouglit to have confined the iiuiuiry 
to the pauperism of the petitioner and ouglit 
not to have considered tlio point of limita¬ 
tion. He, liaving found that the petitioner 
was really unable to pay the Court-fee, 
ought to have allowed the application. 
Once notice had been issued under Order 


tl915 

XXXIII, rule 6, the only matter which the 
Court was competent to inquire into was 
tlie pauperism of the applicant, though at 
an earlier stage before any notice was 
issued, the Court could reject the application 
on any of the grounds specified in rule 5 
of Order XXXIII. 

Mr. V. Purushottama Iyer, for Mr. T. R. 
Veiikafaraina Sasfrl (with Mr. T. B. Rama^ 
chnwira Iyer), for the Respondent, was not 
called on. 

JUDGMENT,—Tlie District Munsif on 
inquiry into the petitioner’s application for 
leave to sue ns a pauper found that the 
petitioner had not sufHcient means to pay 
tlie Court-fee in the suit, but rejected the 
application on tlie ground that the peti¬ 
tioner’s claim was clearly time-barred and 
that he had not a bona file case to put 
forward. 

It is contended that the District Munsif 
bad no jurisdiction to inquire into the 
question of limitation in the inquiry as to 
pauperism and that tlie District Munsif 
having found tlie petitioner to be a pauper, 
the application should have been allowed. 

The Court may reject an application for 
permission to sue as a pauper for any of 
the giounds specified in Order XXXIII, 
rule 5, of tho Code of Civil Procedure 
before i.ssuo of notice to the opposite party 
under rule G. AVlicn notice is is.sacd under 
the latter rule, the evidence to be adduced 
is evidence in proof or disproof of pauperism. 
It is urged that by tlie terms of rule 6 the 
Court could not go into evidence upon any 
other matter than that of pauperism after 
notice luul gone to the opposite party. I do 
not tiiink this view is correct. Order XXXIII, 
rule 7 (1), of the Code of Civil Procedure 
provides for recording evidence genei*any 
and rule 7 (2) requires tlio Court to hear any 
argument wliich the parties may desire to 
oilVr on the question whether, on tho face 
of the application and of the evidence, if 
any, taken by tho Court as therein pi'ovidod, 
the applicant is or is not subject to any of 
tlie proliibitions specified in rule 5, One of 
tlie points for consideration under rule 5 is 
wlietlior tlio petitioner’s allegations do not 
show a cause of action. And it has been 
lu'hl with reference to section 407 of the 
last Code (correspending to Order XXXIII, 
rule 5, of the present Code)that the petitioner 
should show tliat lio has a good sub* 
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sisting cause of action capable of enforce¬ 
ment in Court and not barred by the law 
of limitation or any other law. The altera¬ 
tion in wording in the present Code (where 
the words show a cause of action” have 
been substituted for the words show a 
right to sue in such Courts” occurring in 
section 407 of the previous Code) does not 
affect the applicability of those decisions 
to the present Order and rule. I tliink, 
therefore, that the lower Court had power 
to inquire into a question of limitation 
affecting the petitioner’s cause of action for 
the suit and for that purpose was entitled 
to record evidence. 

As I’egards the finding that the peti¬ 
tioner’s claim is barred by limitation, I see 
no rea.son to differ fx'om the conclusion of 
the lower Court that the petitioner sued five 
years after attaining majority and that his 
claim is, therefore, barred by limitation. 
The cause of action given by the petitioners 
IS the date of attaining his majority, and 
his own statement shows that that occurred 
about five years before the petition for leave 
to sue as a pauper was filed. 

The petition is dismissed with costs. 

Petition dismissed. 




ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 994 op 1913. 

July 11, 1914. 

Present :—Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 
BALDEO PRASAD and anotueb— 
Plaintiffs—Appellants 

versus 

The collector op PILIBHIT—Depen¬ 
dant—Respondent. 

■ t7. p. Court of Wards Act (III of 1899;, s* 48 - l^oiice 

to sue—Amendment of 'plaint—No change in cause of ac¬ 
tion^ whether fresh notice required. 

In a suit against a ward of a Ooui’t au 


amendment of the plaint should not be allowed if the 
effect of the amendment is to introdue a new “ cause 
of action” which was not stated in the notice pro¬ 
vided by section 48 to be given to the Collector but 
where it is sufficiently stated the amendment should 
be allowed and a fresh notice under the section is not 
necessary. 

The object of section 48 of the Court of Wards Act 
is to give the Collector time to consider the nature 
of claim against the ward in order that the manager 
might investigate the matter and, if necessary, meet 
the claim without incurring needless cost. 

Second appeal from the decision of the 
District Judge of Bareilly. 

Mr. Kailas Nath Katju^ for the Hon’ble 
Dr. Tej Bahadur Sapni, for the Appellants. 

Mr. A. E. Byves, for the Respondent. 

JUDGMENT.—Tliis appeal arises out of a 
suit in which the plaintiffs claimed to recover 
the sum of Rs. 1,990-2-0. As originally 
framed, this sum was said to be the amount 
of a promissory note, dated tlie 20th of 
November 1909, together with interest there¬ 
on. The maker of the promissory note was 
one Pokhar Singh, The Collector of Pilibhit 
was sued as manager of the estate of Pokhar 
Singh in charge of the Court of Wards. 
The defence was that the promissory note 
was made after the estate had been taken 
over by the Court of Wards. On this de¬ 
fence being raised, the plaintiffs applied for 
an amendment of their plaint so as to enable 
them to fall back on a previous promissory 
note, dated the 15th of November 1907. The 
Court of first instance allowed the amendment 
and decreed the plaintiffs' suit. The amend¬ 
ment as made was, to say the least of it, 
inartistic. 

The defendant objected to the amendment 
and in his memorandum of appeal, a ground 
was taken that the amendment ought not to 
have been allowed. The lower Appellate 
Court considered that the amendment ought 
not to have been allowed and dismissed the 
plaintiffs’ suit. Hence the appeal. 

Before the institution of the suit the plaint¬ 
iffs served a notice on the Court of Wards in 
order to comply with the provisions of sec¬ 
tion 48 of the Court of Wards Act, which 

4 i • * 

provides that no suit relating to the person 
or property of any ward shall be instituted 
until after the expiration of two months 
after notice in writing has been delivered, 
stating the name and place of abode, the 
cause of action, and the relief which he 
claims.” The form that the notice took was 
a copy of the intended plaint. In our opinion 
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if the aniendmcnt -which was made hy 
tlie Court of first instance is allowed to stand, 
the plaintiffs' claim cannot he dismissed on 
the ground that the provisions of section 48 
were not complied with. The notice required 
by section 48 was in fact served as provided 
by the section, and tlie suit is tli ■ same suit 
notwithstanding that a substantial cliange 
has been made as the result of the amend¬ 
ment. 

The defendant, however, contends that the 
amendment ought never to have been allowed 
and that he was entitled in the lower Appel¬ 
late Court to challenge the propriety of the 
amendment under the provisions of sec¬ 
tion 105 of the Code of Civil Procedure. 
There is one reason, and one reason only, why 
the amendment should not have been made 
subject, of course, to such terms as the Court 
should think just. The reason would be 
that the amendment allowed the introduction 
of a new cause of action, and tlie defendant 
was entitled under sectioji 48 of the Court 
of Wards Act to a two-montlily notice in 
writing before a suit on foot of the nric cause 
of action w'as instituted [‘See Mclncrnu v. 
Secretary of State for India (1)]. 

Two questions arise, firaf, wbetber tlie 
•amendment ouglit to have been allowed, and 
secrtndhjj whether the notice which the plaint¬ 
iffs delivered was a sufficient notice of tlie 
suit as set forth iii the amended plaint. We 
think that if tlie effect of the amendmemt 
.was to introduce a now “cause of action" 
which was not stated in the notice, then the 
amendment should not have been allowed 
because the defendant would not have re¬ 
ceived the two months’ notice to which ho 
was entitled under the provisions of sec¬ 
tion 48. If, on the otlier hand, the cause of 
action as set forth in the amended plaint was 
sufficiently stated in the notice wiiieh the 
plaintiffs served, then we think that the 
amendment was properly allowed. 

We now proceed to deal with flie case 
■Upon tbe principle which we have numfioned 
above. We have already stated tbat Iho 
notice which the plaintiffs delivered consis(e<l 
of a copy of their plaint before the amend¬ 
ment. In this plaint tiie name and abode 
of tbe intending plaintiffs wore set fortli. 
So was tbe relief which tiiey claimed. In 
paragraph 2 the following statement was 

(1) 13 Iiul. 3H C. 797. 


made: “for a long time there were monejr 
dealings between the shop of the plaintiffs 
and Kunwar Pokliar Singh. Accordingly 
on the 20tb of November 1909, the said 
Pokliar Singh, having adjusted his accounts 
under a former promissory note executed on 
the 15th November 1907, executed tbe 
promissory note sued on.” Now suppose 
tliat tbe plaintiffs, after having delivered 
to the defendant a copy of this plaint as 
a compliance with section 48 of tbe Court 
of Wards Act and suppose that prior to 
the liling of tbe plaint, bad come to 
the conclusion that tliey could not succeed 
on the basis of the promissory note of 
the ’20th of November 1909 and that 
they themselves bad altered their plaint 
by alleging that they sued on tbe note 
of the 15th of November 1907, using the 
note of tbe 20tb November 1909 ns an 
acknowledgment. Supposing further tbat 
after the liling of their plaint tbe defendant 
bad pleaded tbat section 48 of the Court 
of Wards Act bad not been complied with 
on the ground that the cause of action” 
had not been stated as provided by section 
48. On tbe assumptions which we have 
made, would such a defence have succeeded? 
Jf it would, then we think the amendment 
ought not to liave been allowed and tbat 
the plaintiffs' suit was rightly dismissed 
by the lower Appellate Court. 

Put, on tbe other band, it is necessary 
to see wlietlier or not the plaint which 
tlie plaintiffs delivered as a notice under 
section 48 sulliciently states the cause of 
action’ as set forth in the amended 
plaint. 

The expression “cause of action” has 
been defined to be every fact which it 
would be necessary the plaintiff to 

prove, if traversed, to support his right 
to llie judgment of this Court. In paragraph 
2 (if tlie unamended plaint the plaintiff 
.set forth that tliore had been for a long 
time money dealings, that the account bad 
been adjusted and a former promissory 
note given, and that on the 20th of 
November 1909 another promissory note 
bad been given. Hearing in mind that 
the object of section 48 was to give the 
Collector time to consider tlio nature of 
claim against tbe ward in order that the 
manager might investigate the mattei'and 
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^if ' necessary meet the claim without 
incurring needless costs, we find it impossible 
to hold that the notice” delivered by the 
plaintiff in the present case was not a 
■sufficient statement of the “cause of action” 
•as set forth in the amended plaint. It 
gave all the information necessary to 
enable the Collector to investigate the 
-claim and two promissory notes are 
practically all the plaintiff need have 
proved. If we are correct in this then 
the amendment was properly made and 
the plaintiff’s suit ought not to have been 
dismissed on the ground that the amend¬ 
ment was improper. It is clear that the 
plaintiff is not entitled to interest upon 
the entire amount of the second promissory- 
note. This document can now only be 
used as an acknowledgment of the previous 
.debt. We have gone into the account and 
we find that the sum which the plaintiff 
is entitled to is the sum of Rs. 1,810, 
for principal and interest up to the date 
of the suit. Prom the date of the .suit 
until payment he will get 6 per cent, 
simple interest on this amount. Inasmuch 
-as in all probability all the litigation was 
caused by the plaintiff’s in the first 
instance entering into a contract with 
Pokhar Singh after the estate had been 
taken over and bearing in mind also that 
in order to sustain the suit it was necessary 
that the plaint should be amended, we 
think that the parties should pay their 
own costs in all Courts. We accordingly 
grant the plaintiff a decree for the sum of 
Rs. 1,810, principal and interest, up to the 
date of the suit. Prom the date of the 
institution of the suit until payment he 
will receive interest at the rate of 6 per 
cent, per annum on the sum of Rs. 1,810, 
until payment. 

Appeal decreed. 


MADRAS HIGH COURT. 

Appeal agaixst Order No. 225 of 1910. 

August 12, 1914. 

Fresent\~lAv. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

KATHIRESAN CHETTIAR— Pettitioner 

—Appellant 

versus 

RAMASAAVMT CHETTIAR and others— 

Defendants Nos. 1 and 2— Respondents. 

Civil Procednve Code (Acf T’' of 1908), 0. XZ/, r. 90 
— intere^fa are affected hij the sale", meaning of 
—Attachment before judgment, effect of. 

The words “interests” in rule 90, Order XXI, must 
be limited to the properties the subject of the ap. 
plication. 

Where the applicant, a more money decree- 
holder, relies merely upon an .attachment beforo 
judgment of property other than that sold and 
applies for an order to set aside the sale, it cannot 
be said that he has such a present “interest” in the 
property sold as to entitle him to make the applica¬ 
tion under that rule. 

Jogendra Nath Cliafteriee v. Manmotha Kafh Ohose, 
15 Ind. Gas. 698; 16C.L.j. 565; 17 C.W.N. 80, followed. 

Appeal against the or Dr of the Court of 
the Subordinate Judge of MaJura East, 
in Execution Application No. 22 of 1910 
(Original Suit No. 64 of 1909) on the file of 
the District Court of Madura. 

Mr. T. Rangaramanujacliariary for the Appel¬ 
lant. 

Mr. S. Varadachariar, for Mr. S, Gopala^ 
saxomy Aiyangar, for the Respondents. 

JUDGMENT. 

Napier, J.—This is an appeal arising out 
of an execution application in the Court of 
the Subordinate Judge of Madura (East) 
under Order XXI, rule 90, of the Civil Pro¬ 
cedure Code, in Original Suit No. 64 of 
1909. The decree-holder in another suit, 
Original Suit No. 167 of 1908, had attached 
certain properties of the defendants and 
brought them to sale. The sale was held and 
the purchase-money paid and received by the 
Court. Fourteen days after this payment, 
the petitioner herein presented an applica¬ 
tion for execution of the decree, which he 
had obtained some time previously, by the 
attachment and sale of the properties above 
referred to with an application to set aside 
that sale and a further application for 
j^ateable distribution in the assets already 
realized by the sale. The Subordinate 
Judge dismissed his application for rateable 
distribution, on the ground that he was not 
entitDd to it not having applied to the 
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Court for execntion of lus dooroo before tlie 
receipt of the assets by tlie^ Court, aiul for 
the same reason dismissed his application to 
set aside the sale. This appeal is from tliat 

order. 

In this Court tlie appellant does not ask 
for rateable distribution oftlie realized assets, 
as he wishes the sale to be set aside on the 
ground of fraud. He does not claim to be 
a “person entitled to share in a rateable dis- 
tribution of the assets," but ho contends 
that he is a person “whose interests are 
affected by the sale" and is, therefore, entitled 
to apply. These words are newly inserted 
in the Civil Procedure Code of 1908 and 

are also to be found in rule 72 of the order. 
The lanf?uage could certainly be read as 
wide enough to include a person in the 
appellant’s position if taken by itself, and it 
is no answer that these words were inserted 
tt) set at re.st doubts existing on tlie language 
of the old Code as to the moaning of the 
words “whose immoveable property lias been 
sold." It may be .that the Legislature in- 
tended by these wonls to describe pcr.sons 
claiming in the judgment-debtor's interest 
and it may also be tliat this is the true 
construction of tlie rule, but it cannot lie 
so held for the mere reason that these wider 
words were substituted for the very muitow 
words in tlie previous Code, what we have 
to look to being tlic words themselves and 
not the intentions of the Legislature. It is 
sufficient, liowever, for the purpose of thi.s 
case to decide, as we do, tliat the applicant 
i.s not a person “wliosc interests are aITeeted 
by the sale" within the moaning of the rule. 
This conclusion can be arrivetl at by two 
metliods. Tbefirstistlmtadopted in JogtyuiJm 
Nath Chdttcrjce V. Manmoflui Xafli CVi w (1). 
Theretbe Court held that the word interests" 
mu.st be limited to the property, the subject of 
the application and that, as tlio subject- 
matter of the sale sought to be set asiile was 
the immoveable property sold, the interests 
that must have been affected by the sale must 
have reference to the same property. Taking 
that view tbeCourt lield that tbeapplicant had 
no present interest in the property an attach¬ 
ment before judgment not giving liim such 
interc.st. AVc agree that it is a necessary 
limitation of the word interests" to confine 
it to the property concerned, as any other 


construction would open up an inquiry as 
to whether the applicant’s pecuniary interests 
required .satisfaction out of the property 
sold or whether there was other property 
available to him. It would further be 
difficult to draw a line between a decree- 
holder and a person claiming to be a creditor 
and if a creditor was a pei'son whose interests 
were affected, it would necessitate the trial 
()f his suit in the execution proceedings, a 
procedure whicli could never have been con¬ 
templated. There is another process lending 
to the same result, which is this: The rule 
speciticnlly gives power to apply to a person 
“entitled to sliare in a rateable distribution 
of tlic assets." These words are added in 
the present Code, tlie old Code providing 
simply for tlie decree-holder. The words, 
tlierefore, extend the right to a person other 
than a party to tlie suit or his representative, 
but coniine it to a certain narrow class of 
persons. If a person of the cla.ss of the 
applicant, namely, another decree-holder not 
entitled to share is to bo considered as 
covered by the relative words whose 

interests are affected by the sale," we have 
this exti'aordinury result, .that the Legis¬ 
lature after inserting tlie words to extend 
the 1 ‘iglit and tlicn confining it by very 
limited language, 1ms nullified tlie effect of 
tbo.so words by words of wider application 
in the next sontence. In our opinion this 
is not an intoi'pretation wliicli can he pro¬ 
perly put on tlie language of the rule were 
any otlicr construction possible, and we 
bold tliat any decree-holder who has not 
obtained the right to sliare in a rateable dis¬ 
tribution is not entitled to apply under the 
wilier words of the succeeding sentence. 
This appeal, therefore, fails and is dismissed 
with costs. 

vSapasiva Aiyak*, ,1.—I entirely agree. 

Appeal dismissed 


(1) 15 Ind, Cas. G68; IG 0. L, J. 665 17 C. W. N.SO, 
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ABBAS BANDI BIBI V, SARJU PANDE. 

t 

COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Petition No. 19 op 1913-14 op F^zabad 

District. 

March 26, 1914. 

Present:^^ir Duncan Colvin Baillie, S. M. 

Musammat ABBAS BANDI BIBI and 
another—Dependants—Appellants 

verstis 

SARJU PANDE P LAiNTipp—R espondent. 

Ejectment^ notice of — Co-sharerSy severaly in one 
tenanc]! —Pafcwari’s papers, entry in, shoxcing one co- 
sharer's name only—Notice against one co-sharer alone, 
whether valid. 

Where besides the person whose name is 
recorded in the Patwari's papers, there are several 
other co-sharers in the tenancy as tenants-in-chief, 
a notice of ejectment must be issued against all 
the co-sharers, so that in a suit to contest that notice 
all of • them may appear before the Court as 
parties and the questions raised in the suit be 
properly decided. 

Appeal from the decree of the Commis¬ 
sioner, Fyzabad, dated lOfch October 1913, 

upholding that of the Assistant Collectoi', 
JByzabad. 

Chowdhry Niammat TTllaJi, for the Appel¬ 
lants. 

^ Dos, for the Respondent. 

ACTb. The defendants-landlords issued 
a notice of ejectment against the plaintiff 

name alone was recorded as tenant-in- 
c lef m the PatwarPs papers. The plaintiff 
brought a suit against the defendants to 
contest the notice of ejectment on several 
founds, one of them being that besides 
the plaintiff there were several other persons 
as well who were co-sharers in the tenancy 

as tenants-in-chief. 

The Court of first instance found that 
there were several other co-sharers with 
the plaintiff and the notice issued against 
one co-sharer alone was invalid. The Com¬ 
missioner on appeal upheld the decision of 
the first Court, and the matter was further 
brought in appeal to the Board. 

’JUDGMENT.—I entirely agree with the 
Commissioner and the Court of first instance. 
It appears that besides the respondent there 
are several other persons who are co-sharers in 
this tenancy as tenants-in-chief. The questions 
raised cannot possibly be decided until they 
are made parties. I find no ground for 
interference and dismiss the appeal with 
costs on the appellants. 

Appeal disr(vissed. 


DAWBAR SINGH V. MURARI LAL. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1684 of 1913. 

July 16, 1914. 

Present: —Mr. Justice Chamier. 

DAMBAR SINGH— Plaintiff^ 

Appellant 

versus 

MURARI LAL and others—Defendants— 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXI, r. 88 
- Pre-emption — Co-sharer — Vendee, whether complete 
stranger. 

The object of Order XXI, rule 88, is to enable a 
co-sharer in a mahal to keep out strangers. It pro¬ 
vides for only one class of pro-emptors and lays down 
one simple rule, namely, that any one who is a co- 
sharer of the undivided property of which a share is 
sold, is entitled to pre-empt that share when the 
highest bid is made by a person who is not a co. 
sharer. Hence no pre-emption suit could be main, 
tained as against the vendee who was a co-sharer in 
a different patti but in the same mahal. 

Second appeal from the decision of the 
Subordinate Judge of Budaun. 

Mr. B. E. O'Conor (with him Mr. Nelial 
Chand), for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapric, for 
the Respondent. 

JUDGMENT.—^A share in a patti was put 
up for sale in execution of a decree passed 
by a Civil Court. The defendants were the 
highest bidders and the property was about 
to be knocked down to them, when the 
plaintiff bid tbe same sum for it and 
claimed to be entitled to. take the property as 
a co-sharer within the meaning of Order XXI, 
rule 88. His claim was rejected and he 
then brought the present suit. Having 
failed in both the Courts below he has filed 
this second appeal. Several questions were 
discussed by the Courts below, but in the 
view which I take of the case the only ques¬ 
tion for decision is whether he is entitled to 
the property under Order XXI, rule 88, 

The tenure of the village is pattidari. The 
plaintiff has a share in the same patti as that 
in which the share sold lies. The defend¬ 
ants have a share in a different patti in the 
same mahal. The village was recently 
the subject of an imperfect partition. The 
different pattis are jointly responsible for the 
revenue assessed on the whole mahal. The 
plaintiff contends that as each patti bears a 
separate revenue, he and the holder of the 
share sold were co-sharers in undivided 
immoveable property within the meaning 
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of Order XXI, rule 88, and tlie defend¬ 
ants are not co-sliarers. This auestion 
arose but was not deeitled in Ahdul 
iihafoor V. ahuhun In my opinion 

the plaintiffs claim should be rejected. If the 
highest bidder had been a complete stranger 
to the village, there can, I think, be no doubt 
that defendants would have been co-sharers 
within the meaning of Order XXI, rule b8, and 
entitled to take the property if they bid the 
same sum as the stranger. The words 
“undivided immoveable property” must have 
the same meaning wliether the highest bidder 
holds a share in the village or is a complete 
stranger. The object of the rule is, 1 think, 
to enable co-sbarers in a inahal to keep out 
strangers, if they so desire. We are all 
Jamiliar with the kind of W'ajih^nl-arz which 
gives the preference to co-sbarers of tlie whole 
malial against strangers and gives the PP^- 
ference to co-sbarers of the same sub-division 
of the mahnl against co-sharers of tlie whole 
and sucli provisions are to he found in 
the Acts relating to pre-emption in the Punjab 
and Oudh. But it is, I think, impossible to 
read all this into Order XXI, rule 88, wliieb 
appears to me to provide for Pnly one class of 
pre-emptors, and tolay down one simple rule, 
namely, that any one who is a co-sbarer of the 
undivided pi'operty of wbicb a share is sold, 
is entitled to pre-empt that share when the 
highest bid is made by a person who is not a 
co-sbarer. Inasmuch as every part of 
each patfi in the mahal now in (luestion is 
.responsible hir the revenue a.ssessed on the 
whole maholj I am of opinion that the 
wliole vifthal is undivided pi’operty for the 
purposes of the rule. The appeal is 
dismissed with costs. 

Appeal dis)nissed. 

(1) 18 Ind. Caa. 950; 35 A. 29C; 11 A. L. J. 297. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2G07 of 1912. 

July 18, 1911. 

Present: —Mr. Justice Sadasiva Aiyar and 

!Mr. Justice Tyabji. 

The municipal COUNCIL of 
TIRUPATI itY THE CHAIRiyrAN at 
TIRUPATI— Defendant—Appei.lant 

versus 

Sree Mahnd PRAYAG DOSSJKE YARU— 

P L A1N T1 1' I' — R E S P 0 N D K N 1'. 

Madron Dintrirt MauicipnlUles Ad {IV oj 188-1), .s. 53, 


Sch. A, cl (3) - 'MoieydenderA meaning of—Occasional 
vioncydender—Pnhhc purposes—Capacity of “oiCTifff 
and ocrupier*’ 

Till' term “monev-lonilor” n.s used in section 53 of 
tivo District Municipalitios Act, read with Scliodnle A, 
clause(3) of the Act, implies a continuous and syste- 
matic lending almost amounting toa trade or business. 

VVliere. therefore, a pcr.son casually or inter¬ 
mittently invests bis surplus funds in mortgage or 
in personal sccuritv he is not to be considered a 
“moiiev-lender” within the meaning of that section. 

Jennings v. President Municipal Commission Madras, 

11 M. 253, distinguished. 

Kunmetta Chinnnrnppa v. Kona Thimmn Rcddit 

8 lull. Cas. 077: (1911) 2 M. W. N. 111 at p. 113; 9 
M. b. T 55; 21 M. b. .1. 559, followed. 

AVliere a person bus a dual capacity of the trustee 
of a temple and the head of a Mult^ and in the 
former capacity occupies n building owned by him 
in the latter ca]>a(*ity, he is still an occupier for 
refund of money paid by him in that capacity. 

Where the suit is simidy to recover a tax illegally 
levied no declaration ns to future rights and 
liabilities should be given. 

Second appeal against the decree of the 
District Court of North Areot, in Appeal 
Suit No. 97 of 1912, preferred against 
that of the Court of the District LIunsif 
of Tirupati, in Original Suit No. 3 of 1911; 

FACTS.- Suit was by the Mahant of 
Tirupati, as the Viebarnnakarta of the 
I’irupati temple, for a declaration that bo 
was not liable to pay certain taxes and to 
recover from the ^Municipal Council of 
Tirupati certain taxes which bad been 
illegally collected from him. It would 
appear tlint the defendant Municipality 
assessed tlio Mtihanf with tax for being a 
mmiey-lender and for keeping horses and 

vehicles. The plaintilf contended that be 
was not a systematic money-lender but only 
used occasionally to invest bis surplus cash 
on personal security or in mortgage of 

immoveables and as such was not a money¬ 
lender within the meaning of the Act. As 
regards tlie horses and vehicles, he contended 
tliat they were exempt from tax as they 
were used for public purposes. The defend¬ 
ant Council contended that the Mahant 

was a money-lender, that as some of the 

Imrses kept by the Mahant were used by 
pilgrims they were liable to be taxed and 
tliiii till' suit itself wns not maintdiiiftble, ns 
till' plnintilT wiis tlio owner of the buildings 
in respei l of wliieli tbo tnx bad been paid 
niiil wliieb 111' WHS bound to pay. The lower 
(’onrts di'iToeil the plaintiff’s claim. Ibe 
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defendant Council thereupon appealed to the 
High Court. 

Mr. L. A. Venkataraghava Aiyar, for the Ap¬ 
pellant:—Lending out moneys even occasion¬ 
ally is following the calling of a money-lender. 
Jennings v. President, Municipal Commis¬ 
sion, Madras (1). The building used for 
stabling Devastaiiam horses and vehicles 
is not exempt from liability to pay tax as 
some only of the horses and vehicles are used 
for temple processions and the rest are used 
hy pilgrims. Such a use is not for a public 
purpose. The plaintiff being the owner of 
the buildings is not entitled to a refund of 
the tax. 

Mr. K, Srinivasa Iyengar, for the Respond¬ 
ent:—Mere occasional lending does not 
make a person a ‘money-lender’ within the 
meaning of the Madras District Munici¬ 
palities Act. There must be a systematic 
and continuous lending so as to amount to a 
trade or business. Kimmetta Chinnarappa 
v. Kona Thimma Reddi {2). The District 
Judge has found that there was no such 
systematic lending. The mere fact that some 
of the horses and vehicles are used by res¬ 
pectable pilgrims does not make the user 
any the less a user for a public purpose, as 
such pilgrims are allowed the use only as 
an honour by the Yicharanakarta. To 

• constitute a public use it is not necessary 
that the use must be by persons belonging 
indiscriminately to all castes and creeds. 
The Yicharanakarta has a discretion in such 
matters. The plaintiff having paid the tax 
from the Devastanam funds and as occupier 

.of the buildings and he having sued for its 
recovery as the trustee and occupier, is 
clearly entitled to recover. 

JUDGMENT.—The first question for 
decision in this second appeal is whether the 
plaintiff (the Tirupati Mahant) is liable to 
be taxed under section 53 of the District 
^Municipalities Act, read with Schedule A, 
clause (3), as a “person who exercises” the 

calling” of a money-lender.” The learned 

• Yakil,Mr. Yenkataraghava Aiyar, who appears 
for the appellant, the Tirupati Municipality 
argues that lending out moneys even 
occasionally is following a “calling” and 

. (I)IIM:. 263. 

(2) 8 Ind. Cas. 677; (1911) 2 M. W. N. Ill at p. 
113j 9 M. L. T. 55; 21 M. L. J. 559. 


that that “calling” is the “calling” of a 
money-lender. He relies for this contention 
on certain observations in Jennings v. 
President, Mnnicipal Commission, Madras (1). 
That case was decided on the interpretation 
of section 103 of the City of Madras 
Municipal Act of 1884, read with Schedule 
A of that Act. The whole arrangement of 
the classes of persons liable to pay Municipal 
taxes in Schedule A of the City of Madras 
Municipal Act of 1884 is different from the 
arrangement of the classes of persons made 
liable in Schedule A of the District 
Municipalities Act. The term “money¬ 
lender” does not occur in Schedule A of the 
City of Madras Municipal Act, whereas it 
occurs specifically in the District Municipa¬ 
lities Act. The case in Jennings v. 
President, Mnnicipal Com7}iis$ion, Madras (1) 
only decided that a ‘Benefit Society’ was a 
person carrying on a calling (that is the 
calling or business of a Benefit Society) 
when it invested funds for profit. That case 
did not decide that such a Benefit Society 
carried on the calling or profession of a 
money-lender.” The word “money-lender” 
is not expressly defined in .the District 
Municipalities Act, but we do not think 
that any person who casually or inter¬ 
mittently invests his surplus funds in mort¬ 
gage or in personal security must necessarily 
be considered to follow the calling of a money¬ 
lender. As indicated in the case of 
Kunmetta Chinnarappa v. Kona Timma Beddi 
(2), “the money-lending transactions” must 
be so ‘ numerous, continuous and systematic” 
that it might appropriately be called the 
trade or business of money-lending.” The 
facts found in the present case do not prove 
the transactions of loan entered into by 
plaintiff’s predecessors to have been so con¬ 
tinuous, numerous and systematic, and the 
learned District Judge was right in his 
conclusion that the plaintiff is not liable to 
be taxed as coming under the class of 
“money-lender” mentioned in Schedule A 
of the District Municipalities Act. 

The next question is whether the building 
used for stabling the Devastanam coaches 
and horses is entitled to be exempted as 
used for a public purpose, the finding being 
that some of the horses are used to carry 
drums in the temple processions and others 
are used by respectable pilgrims to whom 
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such an liononr is shown hy the Mahauf. AVe 
think that such uses are uses for public 
purposes, notwitlistanding that the persons 
wlio make such use of the veliicles and 
Iiorses do not belong indiscriminately t(» all 
castes and creeds, and that a discretion is 
vested in tlie temple Vicharanakarta as to 
the members of the general public to whom 
such use is permitted of the said vehicles 
and Iiorses. 

Then it is contended that the plaintiff 
suing as the Temple Trustee is not entitled 
to recover the tax levied on the stable 
building which belongs to him in a different 
capacity, that is, as head of a Muff to which 
tlie building belongs. But tlie facts show 
that plaintiff paid the tax as occupier and 
not as owner of the building. As he occupied 
the building by stabling the Devastanain 
horses and carriages there and paid the tax 
out of the Devastanam funds and not the 
Mitftam funds, be was entitled to sue for 
the refund in his capacitj'’ as occupier, that 
is, in his capacity as d’emple Trustee. 

Lastly it is contended that the declaration 
granted to plaintiff (besides the I’cfund of 
the illegally collected tax) is worded too 
widely and that this is not a case in which, 
in the discretion of the Gouid., any declara¬ 
tory relief need be given. AVe agree witli 
the contention and we direct that the 
declaration as to the future rights and 
liabilities of the parties be omitted from 
the decree. 

With this small moditication thi' lower 
Court’s decree is confirmed with costs on the 
appellant. 

Dcrrrc uitufhiiuf. 


OUDH JUDICIAL COiMiMlSSlONhJirs 

COURT. 

First Civil Aim'kal No. or 

August II, I014. 

Present:—Mr. Kanhaiya Lai, A. ,]. and 

Mr. Kendall, A. J. C'. 

Thikxir SURAJ BAKlbSil, u/Z./s- 
MAHARAJ BAKHSII, mixoi: iiiiaii oii ms 
NEXT FRIKNU, Thakur JAGDEO JJAKJISJl 
—Plaixtirf—Arimci.laxt 

versus 

Thahirain CHIIAB KUAR_ 

Dekendaxt—Resi'oxhknt. 

Btakment made hy par/// or hk Vkadcr-AdmU- 


Hibility in evidence— EAoppcl—VfcL}\h-\iVarz, cowsfriw:- 

fion and vninv o/—Proof 0 / cuiftom — Cnufom recorded 
ill Wajib-ul-arii at variance ivith Mitakshara Law, 
ireitfht of—Court, duty of. 

Tlx.' statoments rogirding a certain point mado 
in a previous case by a party or his Pleader are 
adniissiblc' in eviilenee to prove or disiirovo that 
jM)int again arising in a siibsciiuont case and can 
be r('lie(l nixui by tlie Court in considering. that 
point. Put tlic']*arty or tlic person eluitiiing 
tbrmigh liiiii in the suhseiiunit ease is at liberty 
to prove that the admissions appearing in those 
stati'iiK'iits were mistaken or untrue, and is not 
estopiied or eonelmied hy tliem unless some other 
person has been induced by them to alter bis 
condition. 

Chandra Kunirar r. Chandhri Narpat Singh, 

29 A. IH-t (P. C.h A. L. J. 102; II C. W. N, 32i; 5 
C. h. J. 110; 17 M. k. J- 102; 2 AI. L. T. lOi); 9 Bom. 
L. ]{. 207, referred to. 

A ll'//jdi.///-/fr: is proiierly admissible to prove a 
custom set out therein; and suits on the basis of 
eiistom inav be ilecreed on entries in a II (/Ji^-iiNurz 
alone. But where it apiiears that the entries com 
note tht' vii'ws of individiiiils as to the practieo 
which they wish to see ju'evailing rather than the 
ascertained fact of a well-establishoil custom, tho 
irajib-nkarz isoflirtle value. 

lA'hroj Knar v. Mahpal Simjh, 5 C. 1-14 (P. C.); 1) C. 
L. U. olid; 7 1. A. (Id; t Sar. P. 0. 93; 3 Suth. P. C. 

.1. 7(11; Uatique and .laekson's (P. t'.) No. 01; 4 Ind. 
•lur. 423; Ananl Sinyh v. D'.iry.i Sinyh, 32 A. 303; C 
Ind. C’as. 7N7; 14 W. N. 770; 7 A. b. J. 704; 12 C. 
L. .r. 30; 13 (). C. 103; 37 I A. 191; 12 Bom. L. B. 79; 
20 M. li. .1. 0(tl; Muhammad Imam AUKhanw Husain 

A'/mi/,20 I'. Nl (P. C.); 2.5 1. A. 101; 2 C. W. N. 737; 

Ihirbati Knnirar y. Chanilarpal Knnivor, 4 Ind. CttS. 

2.5; 10 C. \j, J. 210; 0 A. li. J. 707; 13 C. W. K. 1073; 
11 Bom. 1.. B. .S90; 12 0. C. 304; 5 M. L. T. 427; 19 M. 
Jk J. 00.5;30 1. A. 125 (P. C.); 31 A. 457; V»»an 
]\trshad V. (tanilharp Snujh, 15 C. 20 (P. C.); 14 1. A. 
127; 11 Imi. -lur. 474; 5 Sar. P. C. J. 71; BaHtpie and 
■laekson’s (P. C.) No. 9S and liajrang Singh Y. Dnidflf 
Sinyh, 7 0. C. 134 at p. 135, refenvd to. 

When a custom is slaitliagly at variance with 
(he Mitakshara Law among Hindus following that 
law. a t'ourt is entitled to look for substantial cor¬ 
roborations. 

Appeal against the order of the Subordinate 
tludge, Sitapur, dated -2iul December 1911. 


The Hon blc Rai Srt Bum Buhtuhirf for 
the Appellant. 

IJabus liftsttilcr Lai and Chhote Lrt/, for the 
Ju'sjiondent. 

JI DGMEXT.—Bisram Singh who owned 
:e,niiulari property in villages Bhima, 
Snrjimpur, Sair, Korta, Parwarbhari, 
Ab.\v:(iy;i, Samaia and Hararniau, died 
chihllcss in leaving two widows, 

d/(.v.tanio:/ Lagan Kuar, tho senior, and 

Clihab Knar, tho junior widow. 
^Mutation was etlected in the name of b6tli 
the widows. Musamumt Lagan Kuar died 
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in November 1907 and mutation was then 
effected on 22nd April 1908 in favour of 
Musammat Chhab Kuar, the surviving widow. 
The plaintiff-appellant, Thakur Suraj Bakhsh 
Singh alias Maharaj Bakhsh, brought this 
present suit against Musammat Chhab Kuar 
on the allegation that during his life-time 
Thakur Bisram Singh had given to Miisam- 
mat Lagan Kuar authority to adopt, and 
that according to the custom of the family 
also a widow had power of transfer and 
of adoption without any formal permission 
or authority from her husband. He alleged 
that accordingly Musammat Lagan Kuar 
adopted him on the 7th June 1907, with 
the usual religious ceremonies, and execut¬ 
ed and caused to be registered a deed of 
adoption in his favour on that same date. 
He pleaded further that she executed a 
Will in respect of all her property in favour 
of him and of her brother, who is also 
named Suraj Bakhsh. One week later, he 
pleaded, owing to the defendant having 
put obstacles in the way of his taking 
possession, a serious riot took place as a 
result of which the plaintiff’s real father 
and some servants were convicted in 
December 1907. He dated his cause of 
action from the 22nd April 1908 when 
mutation of names was effected in favour 
of the defendant. He, therefore, prayed for 
possession as owner of the entire property. 
As an alternative he prayed that, if his 
adoption were not deemed to be proved, a 
decree for possession of a half share 
should be passed in his favour on the basis of 
the Will, which was also dated the 7th June 
1907. As a second alternative he prayed 
that, if adoption were deemed to be proved but 
that he were found not entitled to pos¬ 
session in the life-time of the defendant, 
a declaratory decree might be passed to 
the effect that he will be owner of the 
property after the defendant’s death. 

The defendant in reply denied the factum 
of adoption or that any Will had been 
made ; she denied that any permission to 
adopt had been given by Bisram Singh, and 
denied the existence of any custom allow¬ 
ing a widow either to adopt or to transfer 
the family property, in which she had, she 
(defendant) alleged, only a life-interest. 

The lower Court has entirely dismissed 
the plaintiff’s claim. It found that Bisram 


Singh did not give permission to Mnsavi* 
mat Lagan Kuar to adopt a son to him. 
It found that no family custom existed 
entitling her to adopt a son without his 
permission, or giving her power to trans¬ 
fer the share she was holding as a Hindu 
widow. Finding as above, it proceeded to 
record that no finding Avas necessary on 
the issues as to Avhether M7isammaf Lagan 
Kuar did or did not adopt the plaintiff 
and did or did not execute the Will ; but 
it noted that if it were necessary to consider 
these issues it Avould have held them in 
the affirmative. 

The plaintiff has brouglit his present 
appeal on the ground that permission to 
adopt the son is proved to have been given 
to Musammat Lagan Kuar by Bisram Singh 
and that the lower Court has improperly dis¬ 
credited the evidence on this point. It is 
also pleaded that on the evidence the loAver 
Court should have held that Musammat 
Lagan Kuar had power to adopt a son Avithout 
her husband’s permission. It is also vaguely 
claimed that the loAver Court ought to have 
given the alternative relief asked for by the 
plaintiff. This latter ground, hoAvever, Avas 
expressly not argued in this Court. 

The two points which arise for our decision 
are (l), did Bisram Singh give Musammat 
Lagan Kuar authority to adopt? and (2) if 
not, had she, by family custom, power to do 
so Avithout such authority? On both these 
points AA’e unhesitatingly find against the 
plaintiff. 

The reasons Avhich the lower Court has 
given for disbelieving the oral evidence on 
the first point are cogent and convincing. 

Evidence was led in a former suit 
on behalf of Musammat Lagan Kuar to 
prove that on the morning he died, Bisram 
Singh gave authority to his Avife to 
adopt a son to him. Some of those same 
Avitnesses have been produced in this present 
case. We have no doubt that the loAver 
Court is quite correct where it says: ‘*My con¬ 
clusion is that this case of the husband’s 
authority to adopt Avas not thought much of 
at that time and, therefore, the Avitnesses were 
not tutored sufficiently on this point. It was 
enough that they made some mention of it 
in that case. Koav that this point has been 
urged with some eaimestness, the necessity of 
some changed statements has arisen.” It 
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traiispirecl that Bisrani Singh died under 
suspicious circumstances, having suddenly 
been taken ill and having lain unconscious 
for a few hours before his death; and it is 
admitted that liis body was ordered to be 
taken into headquarters for post mortem exa¬ 
mination for this reason. That being so, it 
mu.st have become evident to tlie persons 
responsible for the prosecution of the present 
suit that it was hopeless to set up the case 
which they set up on the former 
•occasion, that on the date Bisram Singh 
died he had of his own accord said to certain 
persons that his wife sliould adopt some 
one to perpetuate his name. It Inis been 
sought to prove now that some days before 
his death Bisram Singh stated that lie had 
given permission to his senior widow to adopt 
a son to him from some of the boys of the 
Dikoli family. The instance lia.s been put 
back two or three days and a specitication 
has been introduced as to the family from 
which adoption was to be made. Several 
witnesses now pretend that they were sum¬ 
moned from Sair by Auseri Pasi, Sail* being 
about one mile distant from Bhiina, some time 
before Bisrani’s deatli and at the time when 


Bisram was about to marry Mnsammdf Cliliab 
Kuar it i.s' pretended that Mvsammaf bagan 
Kuar was not consenting to the marriage by 
her husband of a second wife, and that Bisram 
Singh, therefore, called tliem, though they 
were persons of a different caste, in order 
that they niiglit bring their influence to hear 
\iX>on Mnsammaf Ijagan Kuar to persuade lior 
to remove her objeetions. According to them 
Mnsammat bagan Kuar stated that she object¬ 
ed to a second nnuTiago because she would 
not l)c treated with as much consideration 
as at pre.sent. Upon tiiis, according to the 
witnes.sos, Bisram Singli i-eplicd: “you 
remain malik-, and if 1 have a son by 
second wife that will lie called your son; 
if that son died, you have power under 
Wajib-uUarz oi Bhiiua to adopt a son, 

5 ^ou may adopt a son.” 


will 

my 

and 

the 

and 


llie.se are explanations which Bis 
Singh, if Lagan Kuar had 1 

objecting, would have given to her in 
privacy of Ins own zemna; yot it is prelen 
thattlio moment lie made tliis staten 
Lagan Kuar at once said, very well m; 
again.” As to the fear of M,som 
Lagab Kuar as to her future treatment, if 


in evidence that Bisram Singh was not living 
with Mnsammat Lagan Kuar, but kept a low 
class woman in the house. 

It is further to be noted that in September 
19U7, three months, that is to say, after the 
deed of adoption is said to have been executed, 
Mnsammat Chhab Kuar brought a suit in the 
Civil Court for a declaration that Mnsammat 
Lagan Kuar had no authority to adopt or to 
make a Will. That suit was dismissed not, 
however, on the merits, but on the ground 
that at the time no cause of action existed. 

In that case Mnsammat Lagan Kuar and the 
plaintiff by his guardian ad litem had raised 

the same pleas as are niisei for the plaintiff 

in this case, namely, that she had received 
permission to adopt and that she had by 
family custom authority to do so even without 
such permission. The learned Pleader who 
appeared Lir the defendants in that case, 
admitted on the 18th of February 1908 that 
the Will executed by Mnsammat Lagan Kunr 
in favour of Suraj Bukhsh, her brother, was 
invalid as far as it purported to be in his 
favour, that ho relied on tlie deed of adoption 
alone and that if the adoption failed he had 
no case. He furtlier stated on the same date 
(apparently tlie learned Subordinate Judge 
did not consider the above statement suffi¬ 
cient) that Mnsammat Lagan Kuar was com¬ 
petent to adopt under the il ajib’uUarz and the 
custom of tlie family, that Bisi’nm s family 
and the family that owned Dikoli andSurjan- 
pur were descended from the same common 
stock and that he did not rely on any 
permission of the husband to his widow to 
adopt. The above statements were made 
formally on behalf of Mnsammat Lagan Kuar 
aiul the present plaintiff as defendants in that 
suit j ulmittedly by a Pleader who was engaged 
on their behalf. The lower Court has, and 
wo consider rigidly, placed certain reliance 
on these statements in considering the first of 
the two points which are now before us. It 
is objected in the grounds of appeal that 
tliese statements are inadmissible in evidence 
now; but this we eaiinot accept. It is ^also 
proved tliat ill tlie case of Thahm' Kalkd 
Jiakhsh Si)i{fh Y. Lagan Kuar^ 

Mnsammat Lagan Kuar on the 9th November 
lIKlT stated that she had adopted this boy, 
but tliat neither had the boy come into her 
hands, nor liud she given him any pTOpertyi 
lind she had adopted tlie boy to hei'self ahd 
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not to her husband and that she had not 
obtained any permission from her husband to 
adopt, because at the time of his death she 
was not present. Mnsanunat Lagan Kuar, 
or the plaintiff who claims through her, is 
certainly at liberty to prove that these ad¬ 
missions were mistaken, or were untrue, 
and is not estopped or concluded by 
them unless some other person has been 
induced by them to alter his condition. The 
above principle was cited and followed by 
their Lordships of the Privy Council in the 
ruling reported as Chandra Knnwarv. Chandhn 
Narpat Singh (l), which follows a number of 
English precedents and which are all based 
on the dictum that what a person himself says 
to be true, or authorizes any person to say to 
be true, may reasonably be supposed to be so. 
Nothing, however, has been proved or even 
suggested in this case which can explain 
away these admissions: and we have no doubt 
that the lower Court was right, considering 
them along with the very imperfect evidence 
on the point, in finding that it was not proved 
that the husband gave any permission to 
Mttsammat Lagan Kuar to adopt a son to 
him. 

The second point for consideration is 
whether by family custom Musammat Lagan 
Kuar as a widow had any power to adopt a 
son. The plaintiff has produced copies of six 
Wajih-ul-araiz of villages in which members 
of this tribe have shares, while the defendant 
has produced the Wajih-td-araiz of Dikoli 
and Surjanpur which are also admittedly 
owned by members of this tribe. In the Wajih- 
of villages Surjanpur, Exhibit 4, Sair, 
Exhibit 5, Korla, Exhibit 6, Parwarbhari, Ex¬ 
hibit 7 and Samaia, Exhibit 8, it is set out in 
paragraph 4 that as for that portion of 
these villages which belongs to the Raja of 
Mahmudabad section 22 of Act I of 1869 
applies, and for the others the custom set 
out in the T1 ajib-uUarz of Mauza Bhima 
applies. The Wajib-ul-arz of Mauza Bhima 
on which the plaintiff particularly relies, 
has a record to the following effect:—**That 
daughters and their issue do not inherit, 
that in the absence of sons, widows inherit 
and that they have in such a case a power 
of transfer”; and further on it reads that 

a custom of adopting a child from another 

(1) 29 A. 184 (P. C.); 4 A. L. J. 102; 11 C. W. N. 
321; 5 C. L. J. 115; 17 M. L. J. 103; 2 M. L. T. 109; 
9 Bom. L. R. 267. 


lor 


Thakur family with whom the adopter can 
sit at meals is recognised, and a widow 
too, -without reference to any express desire 
of her husband, has power to adopt.” Now 
it is to be noticed that in all these cases the 
co-sharers, who are recorded as stating the 
custom which is set out in the Wojib’uUarZf 
are widows only: Mnsa7n7nat$ Soubha and 
Ram Kuar, wives of Bakhtawar Singh 
Thakur. Now it has been repeatedly held 
that a Wajib-uUarz is properly admissible to 
prove a custom which is set out therein; 
and in some case suits on the basis of custom 
have been decreed on entries in the 
Majib-nharz alone. Such a case was that 
of LeJeraj Knar v. Mahpal Singh (2). In 
that case the law has been carefully discussed 
under which such JVnjib-nl-ariaz are legally 
admissible in evidence. But it has been 
repeatedly recognised that no class of evi¬ 
dence is more likely to vary in value than 
that of a Wajih-uUarz. Their Lordships of 
the Privy Council in Anant Singh v. Durga 
Singh (8) expressly discounted the value 
which Avas to be attached to a Wajib-7d-arz, 
Avhere it seemed probable that the entries 
recorded connoted the views of individuals 
as to the practice which they wish to see 
prevailing rather than the ascertained fact 
of a Avell-established custom; and in this 
ruling they referred with approval to tivo 
somewhat earlier rulings of the same Board 
reported as Mtdiammad Imam Ali Khan v. 
Husahi Khan (4) and Parbati Kumvar v* 
Ghandarpal Kumvar (5). A Wa')ih>uUarz 
of this nature came before them in Uman 
Parshad v. Gandliarp Singh {Q) as long ago 
as 1887. Having remarked in this latter 
case that the Wajib-ul-arz has ahvays been 
considered to be an official record of more 
or less Aveight according to the circumstances 
or the local custom of the District in which 
it is recorded, they go on to say that *'this 

Wajih-uUarz was the concoction of Fateh 

(2) 5 C. 744 (P. c.); 6 C. L. R. 593; 7 I. A. 63; 4 
Sar. P. C. J. 93; 3 Suth. P. C. J. 704; Bafique and 
Jackson’s (P. C.) No. 61; 4 Ind. Jur. 423. 

(3) 6 Ind. Cas. 787; 14 C. W. N. 770; 7 A. L. J. 704; 
12 C. L. J. 36; 13 0. C. 163; 37 I. A. 191; 12 Bom. L. 
R. 79; 20 M. L. J. 604; 32 A. 363 (P. C.). 

(4) 26 C. 81 (P. C.); 25 I. A. 161; 2 C. W. N. 737. 

(5) 4 Ind. Cas. 25; 31 A. 457 (P. C.); 10 C. L. J. 

216; 6 A. L. J. 767; 13 C. W. N. 1073; 11 Bom. L. R. 
890; 12 O. C. 304; 5 M. L. T. 427; 19 M. L. J. 605; m 
I. A. 125. ) 

(6) 15 C. 20 (P. C.); 14 I. A. 127; 11 Ind. Jur. 474. 
5 Sar. P. C. J. 71; Rafique and Jackson’s (PvC.) No. 98^ 


t 
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E!uar ]ier.self received by the Settlement 
Officer as an expression of her views; but they 
are not entered as her views; they are entered 
as the official record of a custom. This does 
not only render these records useless but they 
are worse than useless, tliey are absulutoly 
misleading, because they are evidence con¬ 
cocted by one party in his own interest.” It 
will be better, remembering the above princi¬ 
ple, to consider the ]\'ajih-7(harz on which 
the plaintiff has relied, together with those 
two which have been tiled for the defendant, 
Exhibits A 2 and Al. In these two Wajih^ 
'id-araiz customs are set out in one by Umrao 
Singh Lambanlar and otlier co-sharers, male 
and female, and in the otlier by Kalka Bakhsh 
Singh and Umrao Singli Lambardars and 
other co-sharers, male and female. In both 
these it is set out that widows, if they 
succeed, will have no riglit of transfer and 
that no custom prevails either of haq jcthaml 
or of adoption. It is perfectly clear, when 
we consider the principles whicli liave been 
laid down as above by their Lordships of tlio 
Privy Council with reference to the construc¬ 
tion of these Waji})-id~ar(iizy that great value 
must be attaclied to H in which 

the co-sharers had met together and agreed 
upon the existence of custom by whieli tliey 
were all eciually affected, or which were of 
general inteiest, or which importetl rights 
and liabilities to which all would ctiually be 
subject. As observed by Ciiamier, A. J. C., 
in Bajrang Singh v. DanUd Singh (7); “The ' 
paragraph of the W (tjib-nl-arz which dealt 
with customs regarding inheritance and 
succession was as a rule prepared upon 
information supplied by the proprietoi's 
of the Mouzah. The extent to which the 
accuracy of such information was tested 
depended largely upon tiie energy of tlio 
Settlement Officials. In a large mniihor of 
instances in other districts if not in Fiv.ahatl 
district also the information so actpiiivd 
was I believe accepted as correct and 
recorded without further iiHiuiry." An I'lilrv 
in a ]\ ogib-ul-cu c.f/., made at the inslanee 
of '\^omeIl alone, that wulijws hu\'ca comjilele 
right of transfer or a power of ailopii,,,, 
■without previous authority would thus ho 
Of little value. Such \V,ij!h.„l;ir: as the 
latter will be open at once to the suspi¬ 
cion of being niei'oly opinions recorded of 

what the co-sharers at the time thought 
(7}7 0, C, 13tatp. llt.V. e inougnt 


better for themselves and will be open to 
tlie criticism which is so strongly expressed 
in the case of Umnn Parshad v. Oandhai'p 
Singh (6) to which reference has been made 
above. And again where a Wajib-ul-arz sets 
out a custom, which is startlingly at variance 
with the Mitaksharn Law among Hindus who 
follow that law, a Court will be entitled to 
look for substantial corroboration. For the 
above reasons we can attach but little value 
to these Wajib’td-ayaiz on which the plaintiff 
bases his claim; particularly so when it is 
considered that entries to the contrary are 
to he found in tlie two ]Vajib-id-araiz referring 
admittedly (see Mnsammaf Lagan Kuarks 
Pleader's statement referred to above) to the 
same tribe to whicli Mnsaminat Lagan Kuar 
belonged, where persons recording that state¬ 
ment were not only females, but comprised 
lambardars and a number of male and 
female co-parceners. No evidence worth the 
name of any instance in wliich tliis so-called 
custom was followed is on record. 

For the above reasons we dismiss this 
appeal with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT, 
First Civil Ai’I’hal No. 124 of 1912. 

July 80, 1914. 

Pirsenf: —Mr. Justice Parlett and 
Mr. Justice Twoiney. 

Captain ABDEL RAHMAN KHAN 
LAUDIE, itY MIS AOENT, FAZAL RAHMAN 
KHAN— Plaintiff—Aitellant 

versus 

]\ 1 A K Y E—D i: v i: n da n t —Re srON de nt. 

MuliiiiniiKiihm inir - Klmlrt tUvoire — .-Ij/fi}/ — Iknmmi 
tntn.<(n'tivn •>/ j>nrcltasc^moiictj —Principle of 

"d'hiiiirrtm'iit" -l-'nlhi-r }>uirlnisiiuj property in cftmks 
irhrtJier (/iff Prc'Otniplion. 

\ ' ’f'l divorce' is a divorce >vlunv the wife alone 
is .i ►f leaving tlie niurriage dissolved and in 

sai-h .1 (lie wife may reserve an option to 

revoke i.. 

Oiin-a (r. •‘■L n is found to he tc/aiaii, it be- 

eom.v- !( V . idenee as to who is the ival 

imicli:i'>..-r. riic nun;'•..I'M of one man posing nt the 
liiii-'..f j,iirt-|i:i-.e as . ..-nt for tlie t'C/maiaho* is not 
co!u ln,-i\ • pn-'f dial (he ]mrehase*money iH'longi'd 
emit. 1 \ Tlie Kuglish principle of 

advaiMTini m i' not iipidiiaMe in this country. 

U hn, a .Mil. almaii lather pnivhuses property in 
dif iiaiiii' ol Lis son. no ]nvsnmption arises in 
India dial a giti ..1 die jiroperty was intended to 
l*c Iliad-' t o dir .'"11. 

IVlirir dir i-iaintilV has never been in actual pos- 
ses>ion of d,r lauds and has oxoR'ised uo contftjl 
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over them, though they were bought in his name, 
the best criterion is to consider from what source the 
purchase-money came. 

Gopeel'rist Gosain v. Gun^aperfioiid Gosain, 6 M. I. 
A. 53; 4 W. R. 46:(P. C.); 1 Sar. V. C. J. 493; 19 Eng. 
Rep. 20, followed. 

Mr. Villa, for the Appellant. 

Mr. May Onng, for the Respondent. 
JUDGMENT.—The plaintiff-appellant, 

Abdul Rahman Khan Laudie, is a Captain in 
the I. M. S., now employed asa Civil Surgeon 
in the Punjab. He is the son of Karim 
Khan, who was for many years a Hospital 
Assistant on the Burma Railways and who 
died at Kyebwe in the Toungoo District in 

1907. 

Karim Khan at the time of his death was 
possessed of 14 holdings of paddy land. The 
defendant-respondent, Ma Kye, a Burmese 
woman who claims to have been Karim 
Khan’s wife, is now in possession and the 
plaintiff sues her for the lands, alleging that 
they belong absolutely to him and that his 
father Karim Khan held them for him as his 
agent. He also contends that Ma Kye was not 
his father’s legal wife or if she was his wife, 
that they were divorced in 1898. He alleges 
that he began a business of paddy trading 
and money-lending with his father about 1894 
when he was a schoolboy of 17. His father 
was then receiving a salary of about Rs. 75 a 
month and had some private practice. In 
1897 after passing the F. A. Examination 
the plaintiff went to England to study 
medicine. After that he took no part in the 
paddy trading and money-lending business, 
but he alleges that it was carried on by his 
father as his agent. It was out of the 
proceeds of this business that the heavy 
expenses of his medical training in England 
were defrayed and the lands in suit were 
bought by his father. The plaintiff states 
that he at first gave a power-ff-attorney 
in 1896 to Ma Kye, but subsequently when 
he heard that Ma Kye and his father had 
quarrelled and separated he revoked it and 
sent his father a power-of-attorney frem 
Edinburgh. After his father’s death he 
came to Burma and obtained all tlie title- 
deeds of the lands from Ma Kye. He 
then appointed his brother Fazal Rahman 
Khan as his agent. Then followed a period 
of disputed posse.ssion, Ma Kye claimed 
that the lands belonged to her and let 
them out to tenants, while Fazal Rahman 

plftiujed tjie ri^ht to Jet the lands and- 


receive the rents as his brother’s agent. 
The District Magistrate at length took 
action under the Code of Criminal Procedure 
in 1911 and declared that !Ma Kye wa.s 
in lawful possession and that she should 
not be disturbed except by order of 
the Civil Court. Hence this suit by Cap¬ 
tain Abdul Rahman Khan Laudie for pos¬ 
session of the lands in question. 

These lands were bought in the last 
ten years of Karim Khan’s life and were 
all bought in the name of his son Abdul 
Rahman Khan, tlie plaintiff. In tlie three 
of title-deeds filed by the plaintiff, Abdul 
Rahman is mentioned as the actual pur¬ 
chaser. In one, Exhibit A, Ma Kye is shown 
as the purchaser as agent for Abdul Rahman. 
But the unattested interlineations on this 
document render it extremely doubtful 
whether !Ma Kye took any part in the 
conveyance or knew that she was being 
described in it as the agent of Abdul 
Rahman. In another, Exhibit E, Fazal 
Rahman is the purchaser as agent for 
Abdul Rahman. But Fazal Rahman states 
that he was merely a sub-agent of his 
father, Karim Khan. In the I’emainder of 
the title-deeds Karim Khan is the purchaser 
as agent for Abdul Rahman. 

It appears that most if not all of the lands 
stood in the maps and the registers of the 
Revenue Department in Abdul Rahman’s 
name at the time of Karim’s death. But we 
note that the Revenue Surveyor, Tun Baw 
(D. W. No. 1}, states that three of the hold- 
ings were still in the names of the original 
sellers at that time and the Revenue Surveyor 
at Ma Kye’s request changed the lands to Ma 
Kye’s name on the original sellers saying that 
she was the purchaser. 

The defendant Ma Kye’s case is that the 
money-lending and paddy trading business 
was hers alone. She was married to Karim 
Khan according to Mussalman rites when 
she was a young girl and lived with him 

up to the time of his death in 1907, a 
period of over 27 years. He lent her 
Rs, 1,000 to start business on her own 
account. It was out of the proceeds of 
this business that the various lands were 
bought and she, moreover, gave about 
Rs. 20,000 for Abdul Rahman’s education in 
Toungoo and Rangoon and afterwards in 
England. She has four children by Karim 
Khan still suryiyinf. ghg depigs that 
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Abdul Raliman ever took any part in the 
trading business. He was fully engaged 
with his studies for various examinations 
up to the time he went to England to 
qualify as a doctor. She denies that she 
ever received a power-of-attorney from him 
or acted as his agent. She is entirely illiter¬ 
ate and allowed her husband to arrange 
the various conveyances of the lands. She 
was ignorant ot his action in putting the 
land in his son’s name. She was in pos¬ 
session of the lands up to the time of 
her husband’s deatli, letting them out 
to tenants and receiving the rents. 
But all the accounts were kept by her 
husband, fehe denies that they were ever 
divorced. 

Much light is thrown on the case hy a 
previous suit of 1899 in which Ma Kye sued 
Karim Khan for the cancellation of a docu¬ 
ment which she said she bad been forced 
to execute. This document recited that she 
was appointed agent of Abdul Rahman in 
1896 (and that Abdul Raliman revoked tlie 
appointment in 1898, and by it she pur¬ 
ported to resign all her rights “to all effects 
and chattels of what kind soever, real or 
personal, in which my name may appear 
as mortgagee, payee or claimant in law or 
in equity.” Slie said in that ca.se that 
Karim Khan told lier to make over all her 
property, consisting of mortgaged lands 
and paddy, to his son and tliat wlien slie 

refused he beat her. Karim Khan in that 
case said: I trusted my wife and lot Iier 
trade in her own name.” 

After bearing evidence the District Jiulge 
decided in September 1899 tliat Afa Kye 
had been coerced into signing the docu¬ 
ment of release and ordered its cancella¬ 
tion. Karim Khan did not appeal against 
the decision. In the plaint in that case 
Ma Kye stated that slie had acquired pro¬ 
perty to the value of Rs. 13,642, consisting 
mostly of money lent out, amt slie furnislied 
a list of the debtors. We Hnd that several 
otthe persons who afterwards conveyed the 
lands now in suit to Abdul Raliman or 
to Karim Khan as his agent are aimnig 
he debtors .n Ma Kye’s sel.edule of 
lbJ9 and it appears from the evidoiici' 
in tlie present suit, that ti.ey made 
ovei their lands n, satisfaction of dohts 

for winch the lands had been given 
security. 


as 



Among the exhibits in the suit of 1899^ 
was a document purporting to be a copy 
of the power-of-attorney to Ma Kye in 
1896, and it has an endorsement from- 
whicli it would appear that it was put 
in by Ma Kye’s Advocate in a .still earlier 
suit in 1898 brought by her against some 
person unspecified. This endor.sement is 
greatly relied on by the plaintiff as' 
showing that Ma Kye was consciously 
acting as an agent in the year 1898. 
But we agree with the District Judge 
tliat this document should be excluded 
altogether from consideration. The original 
was filed in the suit of 1899 by the 
defendant, Karim Khan, and was pre¬ 
sumably withdrawn when the ca.se was 
finisliod. No reason is given for not pro¬ 
ducing the original in the present case, 
and though the copy is marked as a 
True Copy” no explanation appears of the 
confusion of dates in the endorsement as 
noted by tlie District Judge. Besides, it 
would be neccs.sary before deciding that 
Ma Kye acted consciously as the plaint¬ 
iff's agent in 1896 to have the proceedings 
of the suit of 1898 put in evidence, and 
this has not been done. It may well be 
that the suit of 1898 was conducted for 
her by her husband Karim Khan and 
that the power-of-attorney was given 
by him to the Advocate for the plaintiff 
in the suit. In the suit of 1899 Karim 
Khan admitted that Ma Kye was his 
wife, but said lie had divorced her for 
misconduct, Tliis appears inconsistent 
witli his next statement which is that “it 
was a khnhi divorce and she demanded 
tlie divorce.” A khitln divorce according 
to the text-books is a divorce where the 
wife alone is desirous of having the 
marriage dissolved, and it appears that in 
sucli a divorce the wife may reserve an 
option to revoke it. (Paragraphs 162 and 
173, Principles of Muhammadan Law, Tyabji.) 
My Kye said that they had separated six 
montlis before. Hut the evidence in the 
present case sliows that they resumed 
marital relations after the suit of 1899 
^\us decided anil lived together amicably 
up to^ the time of Karim Khan’s death. 
Ma Kye became fully aware in 1898 of 
Karim Klian's design to oust licr from the 
property and it is no doubt remarkable 
tliat wlien she I'e-united with' him after 
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the suit was decided, she took no steps to 
safe guard her interests. But it is possible, 
as the District Judge suggests, that having 
frustrated his scheme of 1898 she thought 
it unnecessary to do anything more. She 
had publicly asserted her rights in Court 
and may well have thought they were 
fully assured. As she was illiterate, it 
was easy enough for Karim Khan to keep 
her in ignorance of the actual terms of 
the various conveyances he arranged from 
time to time. 

We agree with the District Judge in 
thinking it highly improbable that the 
plaintiif took part in the money-lending 
and paddy trading Imsiness. He was too 
young and too engrossed in his studies 
to have time for anything else before he 
went to Europe. He had no money to 
put into business, but on the contrary 
wanted as much as he could get for his 
education. Karim Khan had nothing but 
his pay and the small receipts from his 
private practice. The trading business was 
started with money borrowed from a Chetty. 
The greater part of the work fell to Ma 
Kye, but Karim Khan kept the accounts 
and gave such help as he could consistent 
with his medical duties on the Railway 
line. There can be no doubt that the 
business thus started Avas very successful 
and that it provided the funds required 
for the plaintiff’s education as Avell as 
the money with which the various lands in 
suit Avere purchased. 

Though Karim Khan Avas ostensibly 
acting merely as his son’s agent, it is not 
shown that he Avas an agent except in 
the name. He rendered no accounts to 
his son, Avho did not presume to interfere 
with the management of the property until 
after Karim Khan’s death. The evidence 
shows clearly that Ma Kye took an active 
part in the management and that she at 
one time Avorked some of the lands herself. 
The title-deeds remained Avith Karim 
Khan and Ma Kye Until after the former’s 
death when Ma Kye handed them over 
to Abdul Rahman. She says that she 
handed them over because Abdul Rahman 
and his brother assured her that they 
would be straight over the matter,” Avhich 
may be cited as another example of Ma 
Kye’s unsuspicious natiu’e. Even the 


plaintiff does not allege that she made 
over the documents by Avay of admitting 
that the lands belonged to him and not 
to her. 

The learned Judge found that the plaintiff 
failed to prove his title to the lands, as he 
could not show that they Avere bought Avith 
his money and on his behalf. 

In our opinion this decision is right. The 
lands Avere bought by Karim Khan in the 
plaintiff s name but it is clear that the 
purchase^money Avas provided by Karim Khari 
himself or by Karim Khan and Ma Kye 
jointly. In a case of tliis nature Avhere the 
plaintiff has never been in actual possession 
of the lands and has exercised no control over 
them though they Avere bought in his name, 
the best criterion is to consider from 
Avhat source the money comes Avdth Avhich 
the purchase-money is paid [Cf. Gopee- 
hrist Qosain v. Gungapersaiid Gosain (1)]. 
In this case there can be no question 
but that all the money was provided from 
the paddy anw money-lending business 
Avhich Avas carried on by Ma Kye and Karim 
Khan and in Avlr'ch the plaintiff had no part. 

Karim Khan had a double motive for 
putting the lands in his son’s name. In the 
first place, he Avas a Government servant and 
Avas not alloAved to trade and, in the second 
place, his conduct in 1898 towards Ma Kye 
shoAvs that he Avas ready to take advantage 
of her illiteracy and deprive her of all share 
in the proceeds of her industry. 

It has been argued that as Ma Kye AA’as 
not present at the execution of the actual con¬ 
veyances (except indeed the highly suspicious 
document, Exhibit A, which purports to treat 
her as Abdul Rahman’s agent), he cannot 
benefit under them, that if the transactions 
Avere henami it should be held at any rate that 
Karim Khan Avho actually effected the pur¬ 
chases, provided the Avhole of the moneys and 
that by putting the lands in his son’s name 
he manifested his intention of making a gift 

of them to his son for his son’s “advance¬ 
ment.” 


But once the transactions are found to be 
henami it becomes a question of evidence as 
to Avho Avas the real purchaser. The mere 
fact that Karim Khan posed at the time of 
purchase as agent for the henamidar is not 
conclusive proof that the purchase-money 

(1) 6 M. I. A. 53; 4 W. R. 46 (P. C.); X Sar P G T 
493; 19 Eng. Rep. 20, 
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belonged entirely to Karim Klian. Moreover, 
the English principle ot advancement is not 
applicable in this country [see (iopofknst 
Ornffti V. (idsfint (1) already 

cited], and it would clearly be inequitable to 
apply it in favour of the plaintiff who is 
only one of six or more children ^ of 
Karim Khan and who lias already been raised 
to a position of affluence by means of funds de¬ 
rived from his father. AVe note also that tliero 
is ample authority for the proposition tliat 

When a Mussalman father purchases pro¬ 
perty in the name of Ids son, no presumption 
arises in India, tliat a gift of tlie property was 
intended to b(‘ made to tlie .son.” Tyabji s 
Principles of Muhammadan Law, section 40o. 
The plaintiff could succeed in this suit only 
by establi.shing the absolute title which he 
set up. He may be entitled to an interest in 
the property as one of his father’s sons, but it 
is not necessary for us now to consiiler what 
that interest is. It is sufficient to find that he 
has not established the case on which lie 
claimed to oust tlie respondent who is in 
lawful possession of the property. 

The appeal is dismissed with costs. 

Appf^dl (h'siuiased. 


MADRAS HIGH COrUT. 

Civil Revision Petition No. 14-1 ok 1013. 

July -21, 1014. 

Prespuf'. —Mr. Justice ()ldti(4d. 
VENKATACHALl.AM PAl’TAH ^ 

P I, A INTI F K— P E r I n 0 N !•: K 


versus 


K. PARASU PATTAR and others — 

D !•: I■’ E N D A N T' S—R E SI • O N D E N T S. 

Civil Prncetlurr Ciulr (Arl !' i>f Ii)()Sj, 11."), 
bch.n^cl. 15 —Perrrrsv mi fiirl.< — h'lntiifixis 

admission of evidciirc — prrvi'rsllij — Illi/h l'i>iirfs 
(24 25 rif, c. 104), 15 —Uiijh i'omf in irrlsinn, 

interference hy. 

A decision which is pcrvoi*S(* in law nr Tju'Is enn he 
set aside in revision. 


A decision is ])ei'verso where it is a ciaiseinns 
ation from some rule of law or procedure. 

The test of lau-versity will lu* applieahle nl.^o, uhen 
the error is of fact and the decision lias Iumui n-acht-d 
in defiance of facts wliich luivo la*eii reei><:'ni>rd hv 
the lower Court as estal)lislied or must he ])n‘smnetl 
to liave been so, or when the decision is Imsed on or 
involves matcu’ial assuniptiiuis or iiiferenees liieh 
tlierc i.s nothing in fact or prohahility 0> .support. 

. The decision of an arlatrator, who in tlio ndmissioii 
pf cvulcuce commits errors which do pot inalerially 



affect his decision, cannot be said to be “perverse’* 
and should not be set aside under section 115 of the 
Code. 

yntjaraja PUlai v. Vyfhinathn Iyer, 9 Ind. Cai 672* 
21 M. b. J. 4S4; 9 M. L. T. 27J^; (1911) 2 M. W. N. 
3(39; Amir Hnsstni Khan v. Sheo Bnl-hsh Singh, 11 C. 

G (P. U.b 11 1. A. 237; 4 Sar. ?. C. J. 559; Rafique 
and Jackson’s (P. C.) Xo. 83; Kali Charan Sirdar v. 
Surat ('hitnder Chtnrdhry, 30 C. 397; 7 C. \V. N. 545; 
Krlstainma Naidn v. Chapa Kaidn, 17 M. 410 (F. B.), 
followed. 

Petition, under .section 115 of Act V of 
1908, praying the High Court to revise the 
order of tlio Subordinate Judge of South 
Malabar at Palgliat, in Miscellaneous Petitions 
Nos. 1581 and 1586 of 1912, in Original Suit 
No. 23 of 1909. 

Messrs. J. L. posnrio and A. Sundaram^ 
for tlie Petitioner. 

Alessr.s. T. R. Ramarhandra Aiyar^ 
rl. Xaraijaun Sdrnia and T. R. Narayana 
Ai/yrir^ for the Re.spondents. 

jUDGMENT.—The Court is asked by 
petitioner, the plaintiff, to exerci.se its powers 
of revision by setting aside an order under 
section 15, Schedule II, Civil Procedure 
(Jode. Tlie petition is presented under sec¬ 
tion 115 (f), Civil Procedure Code, and sec¬ 
tion 15 of the Charter Act. Nagaraja Filial 
Vyfhiiidfha Iyer (1) has been cited with 
regard to the latter; but I do not think that 
tlie reference to the Act extends the Court's 
powers in any material way in tlio present 
case. No doubt the occurrence of mere 
erriu's of fact oi* law in an order cannot 
justify intei'ference with it. Amir Hasi^an 
Khnii V. Sliro lidkhsli Stttgh (2) and Kali 
(li(jro)i Sirdar v. Sand i'Jnnihv Ch(nvdhryi>i). 
Rut as wa.s held in Krisfamma Xaidu v. 
i'hapa Xaidu (4\ the case contemplated is 
tliat of a pt'rverse decision on law or pro¬ 
cedure, a dei*ision being perver.se where it is 
a conscious deviation fnnn some rule of law 
or procedure. And 1 conceive that the test 
of pm verslty will bo nppliceblo also, when 
the erioT- is of fact and tlie decision has been 
riumbed In detianoe of facts which liave been 
rocogni'^ril by the Imver Court as established 
or HiUsl ho prt'sinned to have been so, or 
wlion ihi‘ dei'lsion i.s based on or involves 
nmloiial assumptions or inferences which 


in 9 In.l. 972; 21 M. b. J. 4S4; 0 M. 


C 91 2 .\ 1 . W. N. 3 (» 9 . 

(2^ 11 i’. li (P. I'.b 11 1. A. 237; 4 Sar. V, 
Kiilitjiii' niul .liu kMin’s {V. C.) No. S3. 

(:n 30 397; 7 W. N. 545, 

O 17 M. 410 (P, Jh). 


L. T. 273? 



J. 559; 


INDIAN CASES. 


107 


Vol. XXYI] 

CHATTAR SINGH V, NAND KISHORE. 

there is nothing in fact or probability to 
support. 

The first objection taken to the order is 
one of law, that the parties having agreed 
in Exhibit A to a particular distribution of 
the properties in dispute, the award should 
have been accepted so far as it is in accord¬ 
ance with that agreement. Here there is 
no question of perversity. For the lower 
Court’s action in rejecting the award as a 
whole was perfectly correct, since the agree¬ 
ment in Exhibit A was clearly conditional on 
a valid award being made. 

Of the conclusions on which the lower 
Court based its order, two at least seem to 
me unassailable in revision and to afford 
sufficient justification for its decision. Firstly^ 
it held that the arbitrator was guilty of 
misconduct in acting on Exhibit E series, 
abstracts of accounts, as though they had 
been produced by and bound respondents, 
when they were really produced by some 
person in plaintiff’s interest, probably one 
Tharavanar, after the date of Exhibit B 
when the filing of documents closed. The 
arbitrator’s evidence makes it clear that he 
did in fact proceed on Exhibit E series with¬ 
out any sufficient independent verification of 
items, and the lower Court was entitled to 
assume that he did so under the impression 
stated in his evidence, that the respondents 
filed them. The reasons it gave for holding 
this untrue and for its other conclusions 
mentioned above are largely based on inference 
and probability. But they cannot be treated 
as perverse on that account. Sccondlyj there 
is a finding that Exhibit JJ was produced 
by petitioner after the date of Exhibit B and 
that its acceptance by the arbitrator amount¬ 
ed to misconduct. No doubt the argument 
for an earlier date, based here on Exhibit C, 
is strong. But it is not alleged that this 
argument was put forward in the lower 
Court; and, if it was not, the date of the 
Court-fee label and the other facts referred 
to in the order afforded a legitimate basis 
for the conclusion reached, 

It is argued that the lower Court’s treat¬ 
ment of these portions of the case cannot 
be considered fairly apart from the remainder 
of its order and the disposition to decide 
against the petitioner in any event evinced 
therein. It 'is true that elsewhere in its 
prder it was guilty of inconsequence apd of 


failure to apply the law as it stated it, 
which would have justified criticism and 
might even have been described as perverse, 
if other grounds for a decision had not been 
available. But the two findings I have 
specified, especially that regarding Exhibit 
JJ., rest mainly on independent reasoning, 
in which the acceptance of other more 
objectionable portions of the judgment is 
not involved. My conclusion is, therefore, 
that they must stand. It is not disputed 
that they justify the order made. 

The petition is, therefore, dismissed with 
costs. 

Petition dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 7fi7 op 1913. 

July 7, 1914. 

FresenU —Mr. Justice Piggott. 
CHATTAR SINGH and others—Plaintiffs 

—Appellants 
versus 

NAND KISHORE —Defendant— 

Respondent, 

Transfer of Property Act (IV of 1882^, s. 106— 
Landlord and tenant—Lease ^Tenancy from year to 
year and for fixed period^Holding over — Determina^ 
tion of tenancy/—Notice -Breach of condition — Accept¬ 
ance of rent — Waiver. 

Where a lease is forfeited for an act done in con- 
travention of the terms of the lease, an acceptance 
of rent subsequent to forfeiture would amount to 
waiver. 

Where a tenancy is from year to year and for a 
fixed term and the tenant holds over after the ex¬ 
piration of the term, the tenancy would still continue 
to retain the character of an yearly tenancy and 
would determine by a six months’ notice terminating 
with the year of tenancy. 

Second appeal from a decision of the Addi¬ 
tional Judge of Agra, modifiying that of the 
Munsif of Agra. 

Messrs. B, B. Sawhny and S, K, Dar, for 
the Appellant. 

Mr. 8, N, Mushran (for the Hon’ble 
Dr, Tej Bahadur Sapru)^ for the Respond¬ 
ent. 

JUDGMENT.—This is a simple case. The 
plaintiffs are the owners of certain land, in 
respect of which they entered into a contract 
of tenancy with the defendant in the year 
1897. The contract was for^ nine years certain, 
and £^t a yearly rent, On July the 9th, 1912, 
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the plaintiffs served the defendant with a 
month’s notice to quit, aiid on his failure to 
comply brouglit the present suit. 1 he plaint¬ 
iffs have fallen l)et\veen two stools, because 
they were not quite clear in their own minds 
whether they were suing for ejectment after 
forfeiture of the lease for breach of express 
conditions, or whether they were suing in 
virtue of their intrinsic right as lessors to get 
rid of a tenant with whom they were no 
longer satisfied. 

The question of the alleged forfeiture has 
been considered by the Courts below and I 
agree with them that the plaintiffs were not 
entitled to eject on the ground of forfeiture. 
Apparently some buildings had been con¬ 
structed on the land in suit in contravention 
of the terras of the lease, but the for¬ 
feiture has been waived by a subsequent 
acceptance of rent. There is no reason to 
suppose that rent was accepted in ignorance 
of what the tenant had been doing. Nor can 
I accede to the contention that the plaintiffs 
are entitled, without obtaining the ejectment 
of the defendant, to obtain an order for the 
removal of the cf)nstructions complained of. 
Their remedy is to get rid of tlie defendant. 
The important point argued before me is tliat 
the possession of the defendant from the year 
1906 onward has been that of a tenant 
holding on after the expiration of the term of 
his lease. It is contended that the nature of 
the tenancy would then be determined by 
section 106 of the Transfer of Property Act, 
and that under the circumstances of this 
particular case the defendant would become a 
lessee bolding from month to month and the 
contract of lease would bo terminable on 15 
days’ notice expiring witli the end of a month 
of the tenancy. I think this contention is 
hot fairly open to the plaintiffs. Tliey express¬ 
ly described the defendant as bedding on 
from year to year under the terms of tlie 
original conti*act of lease, after tlie jieriod 
prescribed by that lease had expired. I hold 
that the tenancy is a tenancy ■ fi’om year to 
year and is terminable only by six munihs’ 
notice expiring with the end of a year of the 
tenancy. This remedy is still open to the 
plaintiffs ; but the present suit has been 
misconceived and brought upon an inadeiiuato 
cause of action. This appeal must, therefore, 
fail and is dismissed with costs. 

. Appeal (Ubinisfied, 


tl9l5 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Arpeal No. 11 op 1914. 

April 6, 1914. 

Present: —Mr. Stuart, A. J. C. 

Baba ANGAD DAS and others—Plaintiffs 

—Appellants 
rersns 

Musamniat GHASITI and another— 

Dependants—-Respondents. 

Ciri! Proccihire Co<lc (Act V of 1908^, s. 92 — 
Public chnritic.% suit in respect of—Relief against 
strniigcr.t not cnnfemplated — Trespassc}\ whether to 
he made defendant — Possession, recovenj of, suit 
for. 

A relief Rgiiinst stmngers for recovery of posses¬ 
sion of ])ro})erty iii their hands cannot bo granted 
under tlie provisions of section 92, Civil Pro- 
ceduio Code; and tlic names of such strangers- 
defendants ought to l )0 struck off the record. 

imami v. Mohammad Yusaf, 10 Ind. Cas. 712; 14 0, 
C. 05, referred to. 

Appeal against the order of the District 
Judge, Lucknow, dated 15th December 
1913. 

Babu Lachman Parshad Varma, for the 
Appelbtnts. 

Shaikh Farzand Ah\ for the Respondents. 

JUDGMENT.—In this case Angnd Das 
and otliers having obtained permission from 
the Legal Hemcmbrancer in accordance 
with the provisions of section 92, Act V 
of 1908, in.stitutcd a suit against Baba 
Gyan Das and others in which they asked 
timt Baba Gyan Das should be removed 
from the office of the Mahant of the Sangat 
of Slmh Ganj, Luchnow city, that Angnd 
Das should be appointed in his place, that 
a certain Mitsiunniat Muni tanihoUn should bo 
dispossessed from certain property alleged 
to l)elong to the sangat, that Mtisammat 
(Jliasiti should be ejected fi’om certain other 
property alleged to belong to the sangat^ 
that Daroglm Mir Yahia AH should be 
ojeeted from another pmperty alleged to 
belong to the sangat, and further that 
liabu Gynn Das should be made to deliver 
up tlie entire property of the sangat and 
lu' ttrdered to iile accounts. The learned 
Judge struck tlio names of iVKx'tamHiof 
(iluisiti and i^aroglui !Mir Yahia AH off 
the record on tlm ground that the relief 
soughi against tliem was not a relief that 
could be granted under the pi'ovisions of 
section 92. I agree with the learned 
District Judge that the relief sought against) 
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them does not fall within the provisions 
of that section. I am supported in this 
view by the decision in Imami v. Mohammad 
Yusuf (1). I, therefore, dismiss this ap¬ 
peal. The appellants will pay their own 
costs and those of the contesting respond¬ 
ents. 

Appeal dismissed. 

(1) 10 Ind. Gas. 712; 14 O. C. 65. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1221 of 1913. 

July 6, 1914. 

Present: —Mr. Justice Piggott. 
MOHAMMAD HUSAIN —Defendant— 

Appellant 


versus 

BASHIRAN AND ANOTHER—PLAINTIFFS- 

Respondents. 

Muhammadan Law —Widow in possession of hei' 
husband's estate in lieu of dower—Transfer oj such 
possession, how effective. 


The right of a Muhammadan widow to remain in 
possession of her husband’s estate in lieu of unpaid 
arrears of her dower-debt is a right of a peculiar 
nature and can only be transferred along with the 
dower-debt itself. 

All Bakhsh v. Allahdad Khan, 6 Ind. Gas. 376; 32 
A. 651; 7 A. L. J. 567; Ali Muhammad v. Aziz-uldah 
Khan, 6 A. 50; A. W. N. (1883) 204; Mahomed 
Ussudoollah Khan v. Ohasheea Beehee. 1 Aera S. 
G. R. 150, referred to. 


Second appeal from the decision of the 
Additional Judge of Moradabad. 

Mr. Affha Haidar^ for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Respondents. 

JUDGMENT.--The point raised in this 

appeal is a simple one. Musammat Wali-un- 
niasa was in possession of her late husband’s 
estate as securitj’’ for her unpaid dower-debt at 
"the time when her husband died. She has exe¬ 
cuted a deed of gift, which purports to be a 
gift of the estate left by her late husband, in 
favour of the defendant-appellant, Mohammad 
Husain, who is her son. The plaintiffs- 
respondents are sisters of the defendant. 
Musammat Wali-un-nissa haying died since, 
-the plaintiffs sue to recover possession of their 
shares by inheritance in the estate of their 
late father, together with the cancellation of 
.the transfer in favour of the defendant in so 
.far as that transfer affects their shares. Tli-e 


claim has been decreed by both the Courts 
below. 

In second appeal to this Court three points 
are raised by the memorandum of appeal, 
but the first and third of these have 
not been pressed. The plea on which the 
appeal is pressed is that the right of 
Musammat Wali-un-nissa to continue in pos¬ 
session until her dower-debt was satisfied 
was a transferable right, and must be pre¬ 
sumed to have been transferred by her to the 
defendant. From this it is contended that, 
though the plaintiffs may be entitled to 
a declaration of the invalidity of the 
transfer in so far as it affects their 
shares, they are not entitled to posses- 
ssion as against Mohammad Husain, the 
transferee of Musammat Wali-un-nissa. 
The argument is based principally upon the 
case of Alt Bakhsh v. Allahdad Khan (1), and 
upon certain older cases reported in the 1st 
and 2nd Volumes of the Agra Law Reports, 
one or two of which are referred to in the 
judgment in Ali Bakhsh v. Allahdad Khanifi), 

With regard to these Agra cases, I am 
content to say that they are all cases in 
which the widow who had made the tranS^ 
fer complained of was still alive. The 
Courts held that the husband’s heirs 
were entitled to a decree declaring the 
nullity of any transfer purporting to be 
made by the widow while in possession in 
lieu of her unpaid dower-debt, but they could 
not recover possession of the estate itself, 
or of any share therein, during the life-time 
of the wide A’ without first paying the balance 
of her dower-debt. I think this is un¬ 
doubtedly the effect of the rulings in question, 
and I have noticed the point more particularly 
because of a plea which was taken in 
argument with regard to a certain expres¬ 
sion used in the case of Mahomed Ussudoollah 
Khan v. Ohasheea Beehee (2). It W'as there 
noted that what the wido\V had alienated was, 
not her dower with its security, but the 
property itself and that the heirs Were only 
entitled to recover possession by pay¬ 
ment of the debt during her life-time or 
on her death. The interpretation sought 
to be put upon these words is that the 

learned-■ Judges who decided that case 

♦ 

V • 

(1) 6 Ind. Gas. 367; 7 A. L. J. 567; 32 A. 551, 

(2) 1 Agra H. 0; R. ISO. ■ 
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intended to hold tliat the lieirs could only 
recover possession on payment of the dower- 
debt, either to the widow during her life-time, 
or t() the heirs of the widow after her death. 
It would almost seem as if some such mean¬ 
ing had been put on this expression by the 
learned Judge who delivered the judgment of 
the Court in Ali Bakhsli v. AIJaMad Khnnil), 
but I do not think that there can be any real 
doubt as to the meaning of the context in which 
they occur. The learned Judges intended to 
say that the heirs could not in any case get 
possession against the widow during her life¬ 
time, without paying the arrears of the dower- 
debt. They went on to say that the said 
heirs “may be entitled” (the expression is 
hypothetical because they were discussing a 
point which was not strictly before tliem for 
decision) to recover possession during the life¬ 
time of the widow by payment of the dower- 
debt, or they might have a good claim to re¬ 
enter into possession without such payment on 
the death of the widow. However this may 
be, I do not think the older cases relied on by 
the appellant really help him. 

I should be content, moreover, to base my 
decision entirely upon the language used in 
various parts of the judgment in tlie case of 
AU Balchsh v. AJlakdad Khan (1) by the 
learned Judge who delivered the judgment 
of the Court in that case. Tlio whole point 
of the appeal is that the appellant claims to be 
the transferee of Mnsammat Wali-un-nissa\s 
right to bold possession of the entire estate 
of her late husband until lier dower- 
debt is satisfied. The answer to this plea is 
simply that he bolds no deed transferring 
to him any such right. The deed in his 
favour is simply a transfer of the estate 
as such. It was pointed out in more 
than one case that such a deed does iu)t 
operate as a transfer of whatever riglds 
the widow may herself possess, for tho 
simple reason that her right to possession 
over the property depends upon her right 
to the dower-debt and she must transfer 
this debt along with the security held by her 
for the said debt In order to make any oflective 
transfer. This is pointed out in the case of 
Alt Balchsh v. AUahdad Khan (1). Kv.n 
in the case of AU Muhammad Khan v. Aziz-iiB 
lah Khan (3), in a passage which is quoted 

(3) C A. 50j A. W. N. (1883) 201. 


with approval at page 574 of the ruling in AU 
Bakhsk V. AUahdad Khan (1) it is pointed out 
that a deed which on the face of it purport-s 
to be an out-and-out transfer of a portion of her 
Lite husband’s estate by a Avidow in posses¬ 
sion of the same in lieu of arrears of her 
dower, contains on the face of it nothing to 
show that she had also conveyed to the 
vendee her i-ight to tlie dower. It is sought 
to rest this appeal on the general principle 
that a person transferring certain property 
must he deemed to transfer whatever 
interests he has therein on the date of the 
transfer, hut there seems to me to be 
abundant authority for tlie proposition that 
this doctrine does not cover the particluar 
case now under consideration. Tlie right of 
a Muhammadan widow to remain in posses¬ 
sion of her husband’s estate in lieu of 
unpaid arrears of her dower-debt is a right 
of a peculiar nature, and it 1ms been laid 
down that it can only be transferred along 
Avitli the dower-debt itself. There has been, 
ill my opinion, no such transfer in the present 
case. This appeal, therefore, fails and I dis¬ 
miss it with costs. 

Appeal dismissed* 
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UAM.VKUISHN^V AlYAR and anotiikr— 

Plaintiffs—Aim’Kllants 


versus 

CHLNNA VENGAMMAL and otugks— 
Defendants—Restondents. 

■ii-c .1(7 ([ (>/IS72I, jis. 32 (o_), 50—Jtt4a/ion» 

.'iJiiff iitCiinintj of. 

!unrJ«'rD^ make a statoim'ut of n witness ftd- 
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jti.-rius (.l‘ kanwh'ilgi' of iho witness should bo of A 
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the meaning of section 50 of the Evidence Act and 
are admissible in evidence. 

Second appeal against the decree of the 
DistrictCourtof Trichinopoly, in Appeal Suits 
Nos. 370 and 387 of 1912, preferred against 
that of the Court of the District Munsif of 
Kulitalai, in Original Suit No. 103 of 1911. 

Mr. A. Anantarama Aiyai\ for Mr. T. V. 
Muthukrishna Aiyar, for the Appellants. 

Mr. S. Fartliasaradhi Aiyar, for the Re¬ 
spondents. 

JUDGMENT.—We cannot accept the 
District Judge’s treatment of the evidence, 
mainly because he has not considered it fully 
■with reference to sections 32 (5) and 50 of the 
Indian Evidence Act, 

Section 32 (5) was material with reference 
to the evidence of the 1st plaintiff’s witne.ssand 
that of jthe 3rd plaintiff’s witness regarding 
the 1st plaintiff’s witnesses’ statements to 
him. Section 32 (5) makes statements by 
persons not called admissible if (1) they were 
made before the beginning of the dispute and 
12) they were made by a person having 
special means of knowledge. The first 
condition was apparently fulfilled here. As 
regards the second it is not essential that 
the special means of knowledge should be of 
any particular kind. It is for the Court to 
decide whether the maker of the statement 
can be supposed to have possessed them. The 
District Judge has not approached this 
evidence from this point of view. 

Then as regards section 50, the District 
Judge has not referred to several pieces of 
evidence as to conduct. There are for 
instance the statement of the 3rd plaintiff’s 
witness that he and his brother omitted names 
from the list recited at Shrarddas in accord¬ 
ance with the 1st plaintiff’s instructions, and 
the statements by other witnesses that they 
observed pollution in each case consistently 
■with the relationship alleged by the plaintiff. 
•^1 this was admissible evidence under sec¬ 
tion 50 and should have been considered. 

The District Judge has not referred to the 
evidence of the 7th plaintiff’s witness, the 
family puroJnt, and has given no reason for 
the omission, stating however that there is no 
evidence iii support of the plaintiff’s case. 

In these circumstances we must set aside 
the decision under appeal and remand the 
base to the lower Appellate Court for re-admis- 
ftion and re-hearing in the light of the 


foregoing. The costs here and in the lower 
Appellate Court up to date will be costs 
in the cause. 

Appeal allowed) Suit remanded. 
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First Civil Appeal No. 92 of 1912. 

August 3, 1914. 

Present :—Justice Sir Henry Hartnoll and 

Mr, Justice Ormond. 

MA SHWE LA and others—Defendants_ 

Appellants 

versus 

MG KYIN and another—Plaintiffs_- 

Respondents. 

Evidence Act {I of 1872), 33, ^2—Proof of 

fraudulent dealing with third periion\s property —Pur¬ 
chaser of equity of redemption^-Representative-in- 
interest. 

% 

Section 92 of the Evidence Act does not prevent 
proof of a fraudulent dealing with a third person’s 
property, or proof of notice that the property pur¬ 
porting to be absolutely conveyed in fact belonged 
to a third person who was not a pai'ty to the con* 
ve 3 'ance. For the purposes of section 33, Evidence 
Act, a purchaser of the equity of redemption is a 
representative-in-interest of the mortgagor. 

Maung Bin v. Ma^Hlaing, 3 L. B. R. 100 (F. B.), 
referred to. 

Mr. /. B. Bas, for the Appellant. 

Mr. Coltman, for the Respondents. 

JUDGMENT. 

Ormond, J.—The documents Exhibits A 
and B purport to be deeds of sale of certain 
lands and are executed by the defendants in 
favour of U Shwe Po deceased and his wife. 
The plaintiffs are the widow and the legal 
representatives of U Shwe Po. The question 
in this appeal is whether the plaintiffs are 
entitled to the lands comprised in Exhibits A 
and B as owners, or whether they merely 
have a mortgage on those lands. The de¬ 
fendants’ case is that, at the time of the 
execution of Exhibits A and B, they (the de¬ 
fendants) were merely mortgagees from one U 
Myaing, the owner, although their documents 
of title, Exhibits C and D, were in the form 
of absolute sales; that Exhibits A and B were 
intended merely to transfer to U Shwe Po 
and his wife the defendants’ mortgages, and 
that all the parties concerned have in fact 
treated the transaction as such. Subsequent-* 
ly to the execution of Exhibits A and B the 
defendants have acquired the equity of re¬ 
demption in these lands from U Myaing. 
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The case came before the original side of 
this Court on a former occasion when it was 
held that tlie defendants were precluded 
under a Full Bencli decision of this Court 
[Maiutg Bui v. Ma Hlaing (1)] from slio.ving 
that these documents, Exhibits A and B, were 
not absolute conveyances. That decision 
was uplield in tins Court on appeal; and on 
appeal to the Privy Council their Lordships 
remanded the case hack to this Court for the 
question to be re-tried; and they directed 
that the rejected evidence should be heard 
subject to any objections that miglit be taken. 
Their Lordships refrained from expre.ssing 
any opinion on the construction or application 
of section 9'A of the Indian Evidence Act in 
relation to these documents; but they were 
of opinion that the case for the defendants 
disclosed a charge of fraud against the plaint¬ 
iffs in relation to matters antecedent to these 
documents; /.c., that tlie plaintiffs took abso¬ 
lute conveyances of property from the defend¬ 
ants with notice, that they in fact belonged to a 
third person, namely, the defendants’ mortga¬ 
gor. Their Lordships point out that section 
92 does not prevent proof of a fraudulent 
dealing with a third person’s property or proof 
of notice that the property purporting to he 
absolutely conveyed, in fact belonged to a 
third person who was not a party to the con¬ 
veyance. The matter has been re-tried; and 
the learned Judge on tlie original side has 
found (i) that, at the time wlicn these docn- 
jnents, Exhibits A and B, were executed, the 
defendants to the knowledge of (J Sliwe Po 
and his wife were merely mortgagees, (//) 
tliat it was intended by the paidios /. c., liy (J 
Shwe Po, the defendants and (J .Myaing that 
the mortgages held by tlie defendants should 
he transferred to U Shwe Po and his wife, 
(ut) that it was unlikely that U Myaing knew 
in what form the mortgages wore so transfer¬ 
red and that if U Shwe Po deliberately got 
deeds of sate executed, it was a fraud on II 
Myaing. And the learned Jinlge held that 
the plaintiffs are mortgagees only. The d(‘- 
fendants now appeal. 

Apparently tile learned Judge found that 
U Shwe Po perpetrated a fraud upon (I 
Myaing at tlie time of the execution of ili,^ 
documents, Exhibits A and B, and that P 
Myaing did not know the nature or conkMiis 
of those documents, i do not tliink such 

(1) 3 L. B. U. 100 (r. 11.). 


finding is justified by the evidence, for Maung 
Kyin, the defendant, himself says :— I trans¬ 
ferred the land to Shwe Po with the full 
knowledge and consent of Shwe Myaing and 
at his request, because to Shwe Po he had to 
pay less interest. It was only a transfer 
from my name to U Shwe Po’s name at U 
ilyaing's request. Interest was not specified 
on tliat document. U Shwe Myaing knew 
tliat the document by wliicli I was transfer¬ 
ring the lands to U Shwe Po was a deed of 
sale", and he says that the transfer was made 
in the presence of U Myaing. In my opinion 
it would be only natural for U Myaing, who 
had given mortgages to Maung Kyin in the 
form of sales, to have the transfer of those 
mortgages also effected in the form of sales. 
The defendants’ case, as I under.stnnd it, is not 
that U vShwe Po fraudulently caused the 
transaction to bo effected in the form of a 
sale or that any fraud was intended against 
U Myaing at the time of the transaction; but 
that U Shwe P{> having taken a transfer of 
a mortgage in the form of a sale with con¬ 
currence of U Myaing, the owner and mort¬ 
gagor, and the defendants, the transferors, 
and U Shwe Po having treated the transac¬ 
tion as a mortgage, it is fraudulent now on 
the part of his widow and representatives to 
come to Court and as.sert that the transaction 
was a sale. The fraud would be subsequent 
to tlie document. 

Now, inasmucli as the defendants do not 
allege fraud or mistake, etc,, at the time of 
tlie execution of Exhibits A and B, evidence 
as to tlie fact of their not being the owners 
of tlie property at that time would be tender¬ 
ed ill oi’diM’ (o show tliat it was not intended 
to sell the property to IJ Shwe Po, and such 
evidence would be inadmissible under the 
Full Beneb ruling. 

And it would not be suiUoient for the de¬ 
fendants to show that at the time of the execu¬ 
tion (if these documents they wore only 

nnn tgagees; for they have since acquired the 

cipiity of rcMiemption from their mortgagor, 
'I'lu' doctriiK' enunciated in section 4*3 of th^ 
Transfer of Property Act would apply; and tJ 
Sliwe Pi> would he deemed to have acquired 
t!ie full proprietary interest in the property 
under those documents, unless the defendants 
ail' allowed to show apart from fraud, uiis- 
tuke etc., that it was not so intended. Mr. 
Coltman for the defendants contends that 
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their Lordships of the Privy Council hold 

that because the defendants were not the 

owners at the time of the execution of Exlii- 
bits A and.B, they are at liberty to show apart 
trom fraud, mistake, etc., that a different 
transaction was intended than what is 
expressed in those documents. But their 
orc^hipsdo not discuss the correctness of 

that ruling, 

II the defendants had been the owners of tlie 
property, they Avould have been precluded 
from showing, apart from fraud, mistake, etc 
at the time of the execution of the rlocuments,’ 
that a different transaction was intended. 
If the Privy Council judgment is to be read 

in this manner, different rules as to the ad¬ 
missibility of evidence would be applicable 
to a defendant who executes a conveyance 

according as he had a good or bad title at the 
time 01 such conveyance. 


as they now 

stand, I think the defendants in this case are 

precluded from showing that tlie transaction 
•was other than a sale. 

In view however, of the directions given 
by their Lordships I will deal with the first 
two findings of the learned Judge upon the 
assumption that evidence relevant to such 
finding.s was admissible. The findings are:— 
that when the documents Exhibits A and B 

were executed, the defendants, to the know¬ 
ledge of U Shwe Po and his wife, were 
merely mortgagees, and that it was intended 
by all the parties concerned that the defend¬ 
ant s mortgages only should be transferred 
to U Shwe Po and his wife. Putting aside 

admitted under 
section 33 of the Evidence Act and which, in 

my opinion, is inadmissible, I think these 
findings are correct. There is the defendant’s 
evidence referred to above. His evidence also 
shows that it was because UShwe Po was will- 
ing to take interest at Re, 1 per mensem from 
U Myaing, whereas the defendant was taking 
interest at the rate of Ee. 1-8 per mensem, 
that the transfer was made, and this is cor¬ 
roborated by Exhibit 7, U Myaing’s letter 
to defendant. U Myaing remained in pos¬ 
session of most of the property until he 
transferred the equity of redemption to tlie 
defendant. The amount paid by defendant 
(in November 1901) in respect of the land 
mz., Es. 20,065-12, is said to be less than its 
then value, and the amount paid by U Shwe 


Po in February and Marcli 1902 nV 
Bs 16,120 was still less, and there’ is no 
evidence tliat there was any fall in the 
value of land during these three months. 

off';” u’mS 

1 to clefendant, Ex- 

iibits 8 and 9. and defendant’s letter to U 

Slave Po (which does not seem to be 

marked as an Exhibit but is next to 

Exhibit 9 in the record) show, I think clear- 

ly, that both parties treated the land as 

B Myaing s and that U Slave Po was 

merely taking over defendant’s mortgages 

m the land when he took the two receipts 
Exhibits 10 and 11. 


The evidence which has been admitted 
under section 33 of the Evidence Act are 
the depositions in a former suit of U Myaing 
(who died four or five years ago) and of 
his daughter Ma Pwa H, which were put 

Giles for the defendants but 

of U SW P ad«P°«ition 
of b Shwe Po in the same .suit, which was 

tradi^f^ purpose of con¬ 

tradicting the other two depositions. The 

former suit was brought by Munnee on 5th 

U Slave Po and others for specific perform- 
m M f Morrison 

Munnee for the sale of land v4ich Com¬ 
prised some of the land in this suit. De- 
fendant was not a party to that suit. U 

a alleged that the transactions 

evid^ced by the documents. Exhibits A B C 

and D were in fact mortgages and U ’sh’we 
Po alleged that they were sales. An issue 
was raised as to whether they were mort¬ 
gages or sales, and it was decided that 
they were mortgages. On appeal it was held 
Biat the contract was not binding on U 
Myaing and that the above issue was! there- 
ore, superfluous. It is unnecessary, I think 
to decide whether the words “questions in 
issue in section 33 would include a qCs- 
t.on raised in a wholly superfluouf or 
irrelevant issue. But it was „ 
e.s. of V SW. p. TmX .S“ 

MZe LTf’i '’“'“'I*”*'” »lo 2 

A and B ^ execution of Exhibits 
A and B and no more; it was an issue 

iherefore, between the defendant’s pre- 

decessor-in-title and the defendant’s Lc- 
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cessor-in-titlc <ind both muy eQiifilly be 
said to be tlie repre.sentatives of defendant 
in interest. Tlie same question was raised 
in both suits r/j., wliat was tbo interest 
in the land wliicli defendant acquired 
under Exliibits C and D from L jMyaing 
and transferred to U Shwe Po under 
Exhibits A and B ^ U Myaing in the 
previous suit set up the same against 
U Shwe Po that the defendant does in 
this suit ; but that would not make P 
!^^yaing the defendant’s representative- 
in-interest. Tlie defendant, liaving trans¬ 
ferred his interest to U Shwe Po, admittedly 
had no interest in the land at the time of the 
previous suit; and so far as the present suit 
is concerned, he has not acquired any in¬ 
terest in the land since. The fact that he has 
subsequently acquired the equity of redemp¬ 
tion fromU ^fyaing forms no part of the plaint¬ 
iff’s or defendant’s case. The plaintiff rests 
hiscaseupontliedocuraents Exhibits A and B. 
And if the defendant is allowed to adduce 
evidence to show, and succeeds in showing, 
that those documents were intended to effect a 
transfer of mortgages only, section 48 of the 
Transfer of Property Art would not avail the 
plaintiff. The plaintiff brings this suit 
against the defendant simply because the 
defendant happens to be in possession of the 
greater portion of those lands. The issue 
between U Alyaing and U Shwe Po in the 
former suit must, therefore, be taken to be an 
issue eitlier between two repre.sentativcs-in- 
interest of the defendant or an issue between 
persons neither of whom represented any 
intere.st of defendant. And .section 83 of the 
Evidence Act does not apply. 

Mr. Coltman for the defendant urged 
before us that there was evidence on the 
record to show that U Shwe Po subsequently, 
in execution of a decree against U ^fyaing, 
attached a portion of the land whicli had been 
conveyed to him under Exhibit B. Tin's 
evidence is to be found in the deposition of 
U Shwe Po in ifunnee’s case in which ho 
denies having attached land which ho had 
already bought, but reference is made to a 
plot of land marked E in a plan marked P 
in that suit as the land attached, and ^Ir. 
Coltman refers us to the execution proceed¬ 
ings under whicli that attachment was made. 
Those execution proceedings Avere not put in 
evidence iii that case, though they were 


referred to by the Judge in his notes of the 
evidence as Civil Regular Ko. 78 of 1912, 
Civil Execution No. 64 of 1903, and they 
have not been put in evidence in this 
case. At the hearing, the fact that U Shwe 
Po attached part of the land which he alleges 
he had previously bought, formed no part of 
tlie defendant’s case. In my opinion there is 
no evidence of that fact even if U Shwe Po’s 
deposition was rightly admitted in evidence. 
And we should not be justified at this stage 
to refer to these execution proceedings in 
order to ascertain the boundaries of the land 
which was attached. 

My view of the case then is shortly this: 
The defendants do not allege any fraud on 
the part of U Shwe Po at the time of or 
antecedent to tlie execution of Exhibits A and 
B, either against U Myaing or against the 
defendants. Tliat being so, the defendants 
are precluded by the Full Bench ruling 
from allowing that the transaction evidenced 
by Exliibits A and B was a transfer of mort¬ 
gages and not outright sales. And they are 
precluded fi'om allowing that at the time of 
these documents they (the defendants) were in 
fact only mortgagees; because such evidence 
Avould he relevant only for the purpose of 
showing tliat at tlie time of the execution of 
Exliibits A and B it was intended that the 
transaction should bo a transfer of the de¬ 
fendant’s mortgages. If, however, evidence is 
admissible for the purpose of showing Avhat 
Avas the real transaction the facts (apart from 
the evidence AA’hich has been admitted under 
section 88 of tlie Evidence Act) would clearly 
sboAv that tlio parties concerned U Myaing, 
defendant ^laung Kyin and U SliAve Po, all 
intended that U vSIiayo Po and his Avife should 
take a transfer of the defendant’s mortgages 
in the form of outriglit sales. 

I Avould, thoroforo, alloAV this appeal and 
decree the plaintiff's claim for possession and 
mesne profits Avhich should be ascertained 
in the ordinary Avay. Tbo plaintiffs-appel- 
lants should have their costs in all the 
proceedings in this Court both on the original 
and appellate sides. 

Hautnoll, J.—As ordered by their Loi'd- 
ships of the Privy Council, evidence hasnoAV 
been recorded ns to Avhat happened prior 
to the execution of the deeds Exhibite 
A and B and Avith tbo same object, certain 

evidence taken in Civil Regular No, 4 
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1904 of this Court has been admitted under 
the provisions of section 33 of the Evidence 
Act. It has been objected that evidence of 
the latter class has been wrongly admitted. 
In that suit an issue was fixed as to wliether 
the conveyances of the 30fch November 1901 
and the 4tli March 1903 were merely by way 
of mortgage, and evidence was recorded on 
the point. U Myaing in that suit asserted 
that they were only intended to operate as 
mortpges, while it was U Shwe Po\s and 
Ma Shwe La s case that they were intended to 
be outright sales. On appeal it was held 
that the issue was superfluous. Mg. Kyin was 
not a party to that suit. The first point is 
whether the earlier proceeding was between 
the same parties or their representatives-in- 
mterest as the parties in the present suit. 
1 he issue was between U Myaing on the one 
side and Mg. Shwe Po and Ma Shwe La on 
the other In this suit the same issue is raised 
between Mg Kym on the one side and Ma 
Shwe La and the legal representatives of Mg 
Shwe Po on the other. For the purpose of 
section '^3 of the Evidence Act should it be 
held that D Myaing wa.s a representative-in- 
intwest of Mg. Kym in the earlier .suit? 
U Myaing at the time of the former .suit was 
the owner of the land.s. Mg. Kyin became 
their owner m lJ Myaing’., place on the 20th 

November 1905 as by Exhibit 6, which has 

been admitted in evidence, he then purcha.sed 
the equity of redemption. In such circnm- 
sta,nce.s, as U Myaing wa.s hi.s predecessor-in- 
title, i think it i.s reasonable to hold that 

he was his representative-in-interest for the 

purpose of section .33 of the Evidence Act. It 
was also objected that the words “questions 
m issue in the third proviso to section 33 of 

e Evidence Act do not include superfluous 
issues. The words themselves do not say so, 
and having regard to the principle underlying 
section 33 I would not uphold the objection. 

I would hold, therefore, that the evidence 
admitted under the provisions of section 33 
■was rightly admitted. 

Looking at the evidence as a whole I see 
no reason to differ from the conclusions, 
arrived at by my learned colleague who is 
hearing this appeal with me and by the 
learned Judge in the original side, that 
the conveyances of the 30th November 
1901 and 4th March 1903 and the 
sale certificate Exhibit D were intended to 
operate as mortgages. It is unnecessary for 


me to go into the evidence again in detail. 
I would, however, mention that in Exhibit 10 
the receipt given by U Kyin to Mg. Shwe Po, 
the p7icca building and its site is stated as 
belonging to U Myaing. If the sale certificate 
was not meant to operate as a mortgage why 
were these words put in ? I would also say 
that the Avitness Shircore’s evidence seems 
to me to be to .tiie effect that the properties 
in dispute were not worth more in his opinion 
than the sums entered in Exhibits C and D. 
The correct area of the garden land seems 
to be 2‘57 acres and not 4 acres 1 anna. Some 
of tlie garden land seems to have been 
taken by the railway. He, liowever, says 
that there Avas no deterioration in the value of 
land betAveen November 1901 and 1903 and 
if so, it is difficult to understand AAdiy wliat 
Avas bought by Mg. Kyin in November 1901 
for Rs. 8,500 should liave been sold by him a 
few months later for Rs. 5,000. The difference 
in the consideration between that stated in 
Exhibits C and B strongly supports Mg. Kyin’s 
case. Again there is the fact that Mg. SIiaa^g 
P o’s representatives did not have pos¬ 
session of the lands except as to one parcel 
between about February 1902, Avhen the 
transaction took place, and December 1905, 
Avhen this suit Avas brought, and in the 
interim took no steps to enforce possession. It 
must be remembered that according to Shir- 
core the boom began in 1904, and it may be 
that it was the enliancement in the price of 
the lands that led to this claim. The earlier 
suit Avas launched in February 1904 and 
Shircore says that Courts have held that the 
boom began in 1903. The boom may have 
led to the line of defence taken by Mg. Shwe 
Po and Ma Shwe La in the earlier suit. 

As regards the contention that Mg. 
ShAve Po attached a portion of the land he 
claims to have purchased, I am unable to 
find this proved from his deposition and the 
execution proceedings in Avhich it was 
attached not having been put into evidence 
cannot, in my opinion, be referred on. 

The next point for consideration is whether 
there has been proved to have been any 
fraudulent dealings by Mg. Shwe Po and Ma 
ShAve La antecedent to the execution of the 
conveyances of the 4th March 1903. The 
burden of proof lies on Mg. Kyin to’ prove 
such, and I am unable to see that he has 
done so. If it could be pi’oved that Avith- 
out Mg. Myaing’s knowledge and in order 
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to ranso liim loss tliG conveyances were 
made in the form of outright sales instead 
of in the form of mortgages, then it might 
he held that a fraud was perpetrated on 
Mg. Myaing, hut :\[g. Kyin’s own evideTice 
does not support such a (•))nclusion. lli-s 
story is that conveyances wore taken in the 
form of sales so that Mg. Myaing could not 
mortgage the lands to others, and that the 
transfers were made to Jig Shwe Po as ho 
was satisfied with a lesser rate of 

interest. At page 15 of his evidence he said 
that U Myaing knew that the document by 
which he was transferringthe lands to L Shwe 
Po was a deed of sale and he says the same 
thing again at page 19 of his evidence. U 
Myaing had agreed to the same procedure 
before when he transferred the lands to Mg. 
Kyin. Again at page IS of his evidence U 
Kyin says that when he agreed witli U 
Shwe Myaing and Shwe Po to take 
his money and transfer the property to U 
Shwe Po, the understanding was that the 
document was to be of the same nature as 
his document. It is true that at page 10 of 
his evidence he endeavours to make out that 
U Shwe Myaing did not know what form the 
document took, hut it is clear that on a full 
consideration of U Kyin’s evidence that Mg. 
Myaing agreed to the conveyance to Mg. 
Shwe Po being in the form of .sale, and the 
reason seems to liave been in order to prevent 
him mortgaging the lands to otliers. It 
cannot, therefore, be said tliat the convey¬ 
ances were drawn as absolute sales without 
his concurrence and knowledge and behind 
his back. The only way in whicli it could 
he said that Mg. Shwe Po and Ma Slnvo La 
had a fraudulent intention would bo if it 
could be lield to be proved that they had 
it in their minds at the time they took the 
conveyances to misuse them and to use them 
to support a fraudulent claim in duo course. 
If they had a dishonest mind at tlio time, 
U Myaing and ilg. Kyin could not possibly 
know that they had if they kept their 
thoughts and intentions to themselves. Hear¬ 
ing in mind that the burden of proof lies on 
Mg. Kyin, can it be inferred from the evidence 
that Mg. Shwe Po and ^la Shwe La liad such 
a wrongful intention when they took tlie 
conveyancesr' Mg. Kyin explains how they 
could have taken them without any sncii 
dishonest and concerted intention at the 
time. The reason was that U Myaing 



should not be able to mortgage the land« 
to othor.s. The intention to mi.suse the 
conveyances may have come to their minds 
long after execution and may have been due 
to the boom in land that occui'red. I am, 
therefore, unable to hold proved that there 
was any fraudulent intention on the part 
of ^[g. Shwe Po and Ma Shwe La at the 
time of, or prior to, the execution of 
the conveyances, Exhibits A and B. 

Therefore, according to the provisions of 
section 92 of the Evidence Act as interpreted 
by the decision of this Court in the Full 
Bench ruling of Mauug Bin v. Ma Hlaiug 
(1), oral evidence is not admissible to 
vary their contents. Their Lordships have 
expre.ssly not considered as yet the correctness 
or otherwise of this ruling. 

With regard to the claim of Mg, Kyin 
that redemption sliould not be allowed 
without Hrst paying the sum due on the 
mortgage of tlic 21st May lb95, l^Ig. Kyin 
allows that when he conveyed the lands to 
Mg. Slnve Po ami Ma Shwe La he knew 
of the mortgage to Morrison. It is true 
that in portions t)f his evidence U Kyin 
endoavonrs to make out that tlio land mort¬ 
gaged to Mon ison was other than that 
inoi'tgaged to him, but looking at Ids 
evidence as a whole it is proved to my 
mind that he know that the land mortgaged 
to Morrison was a portion of that 
mortgaged to him before bis transactions 
witii U Slnvo Po. I would especially 
refer to pages 17 and 18 of his evidence. 
Tlie principle enunciated in section 43 
of the Transfer of Property Act, therefore, 
comes into operation. 

1, therefore, concur in the order proposed 
by iny learned colleague. 

Appeal alloioed. 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 2248 to 2254 

OP 1912. 

July 30, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Tyabji. 

Snman Satahopa Sri PARANKUSA 
ZATINDRA MAHADESIKASWAMI 
—Plaintiff—Appellant 

vcvstis 

P. SUBRAMANIA PILLAI and others—■ 
Dependants—Respondents. 

Evidence ActfX of 1872J, s. 90— Presumption — Genu- 
ineness of document ZO years old—Question of law or fact 

Second appeal —Zemindar, grrani by—Ashtabogam 
and Sarvamaniam, meanings of. 

Where the question is "whether the grant made by 
a zemindar was only of land with the occupancy 
rights therein or of land revenue merely, the fact 
that in the inam grant the terms “Ashtabogam” and 
Sarvamaniam” are used, merely means that there is 
no superior holder and that all the rights of the 
grantor are conveyed without reservation. Such 
rights as communal rights, are not conveyed by such 
words and rights of occupancy also can be presumed 
to have been excluded, if there were tenants already 
on the land. The grant should be construed as one 
of land revenue, and not of the land itself. 

Sanlcaran Nair, J. — The presumption which the 
Cbi^t has to raise under section 90 of the Indian 
Evidence Act as to the genuineness of a document 
30 years old, is one of fact and stands on the same 
footing as any other piece of evidence and the question 
being one of fact, the High Court in second appeal 
"will not interfere with a finding given on it by the 
lower Court. 

Tyabji, J. (dissenting) —Such a presumption is one 
of law and the High Court can in second appeal in¬ 
terfere and see if the findings of the lower Court are 
correct. 

Shafxq-un-nissa v. Shaban Ali Khan, 26 A, 681 
at p. 587; 9 C. W. N. 105; 6 Bom. L. R. 750; 7 0. C. 
290: 30 I. A. 217, Imrit Chamar v. Sridhar Panday, 
13 Ind. Cas. 120; 17 C. W. N. 108, 15 C. L. J. 7, 
followed. 

Second appeals against the decrees of the 
District Court of Tinnevelly, in Appeal Suits 
Nos. 447 to 453 of 1911 respectively, pre¬ 
sented against those of the District Munsif 
of Ambasamudram, in Original Suits Nos. 
519 to 525 of 1910 respectively. 

Mr. S. Srinivasa Aiyanger (with him Mr. 
K. Raja Aiyar), for the Appellants. 

Mr. M. P. Devadoss, for the Respondents. 

JUDGMENT. 

Sankaran Nair, J.—The question is 
whether the land itself, ^. e., both the 
vielvaram and the hudivaram, constitute the 
i^am. or only the melvaram as contended 
by the defendants-tenants who claim the 
hudixmram, the occupancy right in the land. 


SUBRAMANIA PILLAI. 

The District Judge lias upheld the defend¬ 
ants’ contention. In second appeals it is 
argued that certain documents place the 
question of the plaintiff’s right to the 
kudiraram beyond all reasonable doubts. 
Exhibit E is alleged to be the original inam 
grant and it is contended on behalf of the 
appellants that it is not open to the District 
Judge to hold it is a forgery after the 
District Munsif had accepted it as genuine 
under section 90 of the Evidence Act. I 
think the District Judge is entitled to and 
bound to form his conclusion and if he 
refuses to accept it as genuine, his finding 
is one of fact and stands on the same footing 
as any other finding on evidence on the 
genuineness of documents. I am also 
.satisfied that the District Judge had good 
reasons for his conclusion which it is not 
open to us in second appeal to set aside. 
But even assuming it to be genuine, I am 
of opinion it does not support the plaintiff’s 
contention. The grant made by the zemin¬ 
dar, is no doubt, of the land itself with the 
Ashtabogam incidents. But this form of 
conveyancing only implies that there is no 
superior holder and that all rights of the 
grantor are conveyed by it without any 
reservation. Thus it has been repeatedly 
pointed out that such grants do not convey 
communal property, temples, public paths, 
etc. Similarly it does not interfere with 
the rights of the ryots who might then be 
in occupation. This has been pointed out 
long ago, (see the report of the Tanjore 
Collector, page 91, papers on the mirasi 
right) and express reservation of the rights 
of the ryots is not often made; where there 
were no ryots on the land, for instance 
when it was Pannai or home farm land, the 
grant was of the complete ownership: so was 
it Avhen the ancient Rajas, as they often 
did, purchased the kudiraram rights before 
making the grant. But in the absence of 
any such proof the grant by itself does not 
imply the conveyance of kudiraram interest. 

Mr. Srinivasa Aiyanger next contends that 
the term Sarvamaniam” implies that the 
kudiraram also is vested in him. 'Wilson’s 
Glossary lends some support to this conten- 
tion. But the term is also used in contra¬ 
distinction to Ardhamaniam to imply that 
the entire Government revenue and not a 
share alone has been granted in inam. 

That the Government assessed the inam- 
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dar with the second crop assessment is no 
doiiht a point in his favimr, as it shows 
pr/uia faric that he was treated as tlie 
owner of the k/"//rinfnn if, as c<»nt(Mided l)y 
^Ir. Srinivasa Aiyangar. the assessment was 
imposed on the iminnhir as tenant, lint 
this is not clear, and apart from it tin's is 
in conflict witli the rest of the plaintiffs 
case, wliieli is that the fall interest in the 
land including the claim of the (Tovernment 
to revenue was conveyed to the nimndar. 


As to the next contention that it is proved 
that the lands were in posse.ssion of certain 
ryafs who were not of the plaintiff's family, 
it is enough to say that there is no evidence 
that they surrendei*ed possession to the 
■i)i(iiiidfir and there is notliing to rehut the 
presumption that they were not the defend¬ 
ants' predecessors-in-title. 


The other argumcTits do not reciuire any 
notice. The (luestion is one of fact. It d<»es 
not depend on tiie construction of documents 
which may be a question of law, but on 
inferences from documents. I am unable to 
say that the District Judge was not entitled 
to arrive at the conclusion he has arrived 
at; but as my learned brother differs, the 
second appeals are dismissed with costs 
iindei* section 9<S of the Civil Procedure Code. 


li'Ali.)!, J.—1 he tii’st point taken befoi’c 
us i.s that Exhibit E having been presumed 
to be genuine by tlic Di.strict ]\runsif under 
section 90 of the Evidefice Act, it was not 
open to the District Jinlge in appeal to 
disturb that finding. The appellant iloes not 
complain that owing to the District Munsif’s 
presuming the genuineness of the document, 
evidence was not adduced that the appellant 
desired to adduce as to tlie genuineMess of 
the document. It was argued that llie 
question depended upon the sufliciency of 
the evidence tending to .show that Exhibit 
E is genuine. Eor.section 90 of the Evidence 
Act lays down that, where a document is dO 
years old and it i.s produced from jirojicr 
cu.stody, the.se circum.stances in themselves 

may be considered suflieient for proof of tl,o 

genuineness and the execution of tlu' docu¬ 
ment. is laid down in section 90 that the 
Court may presume” certain facts. It was 
argued that that expression permits tlie 
Court not to regard the facts as pi-oved and 
to call for further proof, tliat in the ab.scncc 


(tf such further proof the Court may hold 
that the document was ‘ not proved.” So 
understood the .section does not preclude the 
(Jourt from holding that these circumstances 
are insiillicient in themselves to prove the 
said facts. 

'I’lie (iuesti(m Avhether the Courts had 
erred in not raising the presumption Mas 
before flic Privy Council in Shaliq^uu-nissa 
V. Shuhau AU Kluni (l), where both the 
Courfs in India had refused to act on the 
presumption. In dealing -with that question 
their Lordships did not proceed on the basis 
that it was a question of fact on \Yhich there 
Avere concurrent findings. It >vould, tfierefore, 
seem that their Lordships M'ore of opinion 
that the question before them was one of law. 
The same vicM' is supported by tlic decision 
in Imrif Chnintn' v. SirdJi<u‘ Panday {'2). 

it seems tome, tliorefore, that in accord¬ 
ance with the authorities above referred 
to (I express no opinion of my own on this 
point) we must proceed on tlie basis that 
the question whether Exliibit E should have 
been presumed to be genuine (on which the 
lower (kiurts have taken dift'erent views), 
is a ipiestion wliieh it is incumbent on us 
to decide as a point of laNV. 

if this is so, then, though I greatly 
regret having to express an opinion \Yhich 
is opposed to that of the learned District 
Judge and of my learned brother, I feel 
constrained to say tliat the District Munsifs 
view seems to me to be the correct one. 
1 think that there More no sutlicient reasons 
for the District Judge to have rover.sed 
llu‘ District iMunsif's decision on this 
point, especially as the District ^luusif had 
aeteil in aeconlance M'ith M’hat I believe 
to be the usual praetiee. It is usual, I 
believi*, to act on the presumption laid clown 
in .section 90 unless there are reasons indicat¬ 
ing tliat it M'ould be unsafe or impi'oper 
to do so. In this case tliere M'ero documents 
and oiluM* circumstances strongly corrobomt- 
ing the presumption that Exhibit E M’as 
genuine, hlxhibit K is no doubt a very im¬ 
portant piece of i*vidence. 

Hut it i.s not necessarily conclusive of the 
ai)iiea], and I, therefore, think it necessary to 
deal sliortly with the argument for the appel* 


(1) ‘JH A. :isi at p. AST (l\ r.): 0 0. W. N. 105; fl 
lioiu. h. u. 7 o. i’. -PO; ;io I. A. 

(2) IJ 1ml uo- 17 C. W. N. 10^; 15 C. L, J. 7. 
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lant that, even if the decision of the District 
Judge as to Exhibit E must stand,the decision 
of the District Munsif in favour of the appel¬ 
lant on the result of the rest of the evidence 
should not have been disturbed by the learned 
District Judge. This is a question "which 
at first sight appears to have reference to 
the appreciation of evidence. But I must 
confess to having been convinced by the 
able argument on behalf of the appellant 
that the question depends upon the inter¬ 
pretation of documents and upon the inference 
to be drawn from facts which are found by 
the learned District Judge and it seems to 
me, therefore, that from this aspect also the 
case is capable of review in a Court of 
second appeal. On examining the basis of 
the learned District Judge’s decision I think 
with great deference that he has proceeded 
on assumptions and views of the effect of the 
documentary evidence which seem to me to 
be erroneous. It is unnecessary to set out 
elaborately this argument on behalf of the 
appellant, as my view on these questions 
will not affect the order that we shall now 
pass. I will only state that in my view the 
documentary evidence points in favour of 
the appellant if read in the light of the 
Standing Orders of the Board of Revenue 
and the other authorities showing the practice 
relating to second crop assessment and to the 
matters which are the subject of the appeal. 

If my opinion had to prevail, I would 
consequently allow the appeal, and restore 
the District Munsif’s decree with costs 
in all Courts. As my learned brother’s 
opinion is, however, that the appeal should 
be dismissed with costs, that will be the order 
of the Court under section 98 of the Civil 
Procedure Code. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. IlIO op 1913. 

June 26, 1914. 

Present: —Mr. Justice Sundar Lai. 
SHAMBHU— Defendant—Appellant 

versus 

CHETRAM and others—Plaintiffs— 

Respondents. 

V. P. Lfind Hcvcnue Act (III of 1900, HO, 111 


233 fk) — Co-sharer )wf recorded as suchy whether hound 
by partition proceedings—Prohibition under s. 233 (kj, 
applicability of. 

In a partition proceeding before a Revenue Court 
it is not necessary for a jierson wlio is not a recorded 
co-sliarer to conic forward to assert liis riglit and to 
claim proprietary interest in tlie plots, inasmuch as 
it is onlv a recorded co-sharer to whom notice is 

V 

given and who alone is competent to object to the 
partition. 

Therefore, a co-sharer who is not a recorded co- 
sharer is not precluded under section 233 (fc) of the 
U. P. Land Revenue Act, III of 1901, from setting up 
his title in a Civil Court. 

The prohibition under section 233 (fr) of the U. P. 
Laud Revenue Act, III of 1901, refers to the case of 
persons who were parties to the jiartition proceedings, 
or who should have been made parties thereto, and 
whose claims could have been heard under sections 
111 and 112 of that Act. 

Second appeal from the decree of the 
Subordinate Judge of Meerut. 

Mr. Sital Parsad Glioshyior the Appellant. 

Mr. A. H. C. Hamiltony for the Respond¬ 
ents. 

JUDGMENT.—This is a suit to obtain 
a declaration that certain plot.s of land 
(Nos. 1042 and 1044) were the property 
of the plaintiffs. It appears that the defend¬ 
ants alleging that the plaintiffs were their 
tenants, brought a suit for ejectment in 
the Revenue Court. The present plaintiffs 
in answer to that suit pleaded that they 
were proprietors and under section 202 of 
the Tenancy Act the then defendants were 
directed to establish their right in the 
Civil Court by a regular suit. Hence the 
present suit by the plaintiffs. It may be 
noted that originally the plaint covered a 
claim to plots other than 1042 and 1044 
also, but by a subsequent amendment to 
avoid the plea of misjoinder, the claim 
was limited to these two plots, and both 
parties are agreed that whatever declarations 
are to be made in this case may be 
limited to those plots and that the decree 
of the Court below which ei’roneously in¬ 
cluded other plots should be amended ac¬ 
cordingly. 

In the present suit the defendants in 
the Revenue Court now claim a declara¬ 
tion of their right to these plots. Both the 
Courts below have found that their title has been 
fully made out and have granted them a decree. 
In appeal, hoAvever, the point pressed for 
consideration is that the matter is barred 

under section 233 (k) of Act III of 1901, 
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It appears that the names of the plaintiffs 
wore recorded as tenants only of plots Nos. 
10-12 and 104-1. One Molian Lai, a purchaser 
of a .share of tlie village, applied for tlie 
partition of his share. To that proceeding 
all the recorded co-shai'ers were made partie.s, 
but a.s the present plaintitts were not the 
recorded co-sharers in the muhal tliey wei’O 
not made parties to these proceedings. The 
Kevenue Court, tlierefore, behind their back 
proceeded to make the partiti<»n and 
assigned these plots to one of the parties 
in the partition proceeding. It is urged 
tliat the plaintiffs, though not the recorded 
co-sharers, should have come forward to 
assert their right and to have claimed a 
proprietary interest in these plots and 
having failed to do so, they are now 
precluded from setting up their title 
under .section 233 {k) of Act III of 1901. 
Under section 110 of the Land l{e\ enuo 
Act, on an application being made for 
partition by a recorded co-sharer, the 
Collector is required to i.ssue a proclamation 
calling on such of tlie recorded co-sharers of 
the inoJuil as liave not joined the applica¬ 
tion to appear before him and to state 
their objections, if any, to the partition. 
Lnder section 111 of the .same Act any 
recorded co-sharer may object to tlie pai-- 
tition and if the objections of .such recorded 


co-sharer raise a question of proprietary title, 
the Collectoi' is autliorized to try tlie ques¬ 
tion liiin.self as a Civil Court or to recpiire any 
party to have the question determined hj' a 
competent Civil Court. It may be noted that 
it i.s only a recorded co-sliarer to whom notice 
i.s given and who alone i.s competent to come 
in the Revenue Court to object to tiie par¬ 
tition. In this case the pre.sent plaintiffs 
were not recorded co-sharers ; no notices, 
therefore, of the proceeding were given to 
them: they could not be made parties to the 
proceeding and they could not he heard by 
that Court in support of tlioir olijcftions. 

1 hat being so, in my opinion, they were not 

bound by the result of the partition procoed- 
ings. _ They could not be affected by a jndg. 
ment in a case between other parties It, is 
however, urged that the present pbiintilT.s 
ought to have still gone up to tl,o partition 
Court and asked that Court to stay purtiti,,,, 
pending an application by them for the entrv 
of their names, which ought to have been 
made by them in the Kevenue Court. I am 


not aware under what provision of law these 
defendants could restrain the Revenue Court 
from going on with the partition proceeding. 
The Court was not bound to stay its hands. 
It i.s not certain whether tlie Revenue Court 
would have recorded tlieir names even if an 
application for that purpose had been made, 
and the chances are that they would have been 
referred to a Civil Court to establi.sh their 
riglits. If the contention of the learned 
Vakil for tlie appellants is;correct, even if 
tliese men had gone and brought a suit in 
tlie Civil Court and finally established their 
rights, the partition made in the Revenue 
Court behind their back would still have 
been binding on them. Reliance has been 
placed upon the provisions of section 233 (A*) 
of tlie Land Revenue Act of 1901. Under 
that .section no person can institute any suit 
or otlier proceeding in the Civil Court with 
respect to matters specified in that section. 
Among the matters so specified is the follow¬ 
ing in clau.SD (A-), viz.^ partition or union of 
mnhds e.xcept as provided in sections 111 and 
112.’' This is not a suit or any matter 
whicli could have been adjudicated upon 
under tlieso two .sections and I think the 
proliibition refers to tlie case of persons 
wlio were parties to the partition proceed- 
ing.s, or who should have been made parties 
tliereto, and whose claims could have been 
beard under sections 111 and 112 of that 
Act. It would be reading the section much 
more witlely if the prohibition was read 
so as to include cases of persons who were 
not ami could not be made parties to 
tbo.se proceedings. An unreported* case, 
Second Appeal No. 211 of 1912 decided on 
dune 22nd, 1912, by Chamier, J., has 
been relied upon in support of the con¬ 
tention. St) far as I am able to consider 
tlie judgment in that case, it seems to 
proceed upon the special circumstances of 
tliat particular case. J think the decision 
in the case of AV/o.so// v. Jugla (1) applies 
to the eircumstances of tliis case. The 
.same view was taken in the case of Awadh 
Bihari Lai y. Ishri Frasad (2). I am 
unable to follow tlie ruling in Second Appeal 
Nil. 211 of 1912* already referred to, as, 

(1) A. 4;t2; A. W. X. (mo) 70. 

(2) t A. L. .1. (;02; A. W. N. (1907) 172. 
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n my opinion, the facts of the two cases 
are not parellel and in any case the ruling 
is contrary to the cases cited by me and 
is not based upon a correct interpi*etation 
of the provisions of section 233 (fc). 

I dismiss the appeal with costs, subject 
to this order that the decree will be amended 
in the manner indicated by me, and limited 

to plots Nos. 1042 and 1044. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 823 op 1912. 

July 20, 1914. 

Present'. —Sir Henry Richards, Kt., 

Chief Justice, and Mr. Justice Tudball. 

RAM CHARAN LAL— Plaintiff— 

Appellant 

versus 

KARIM-UN-NISSA BIBI and another— 
Defendants—Respondents. 

Agra Tenancy Act (11 of 1900, s. 9o-^Power to fix 
rent. 

In proceedings under section 95 of the Agra 
Tenancy Act the Coui*t has no power to fix the 
amount of rent, it can only ascertain what in fact the 
rent payable is. 

Second appeal from the decree of the 
District Judge of Allahabad. 

Dr. Satish Chandra Banerji, for the 
Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru^ for 
the Respondent. 

JUDGMENT.—The history of this 
unfortunate case is told in the judgment of 
the lower Appellate Court. The litigation 
which was really of a very simple nature 
commenced in the year 1906. After various 
vicissitudes it came before Mr. Holme, District 
Judge of Allahabad. Hedecided inhis judgment 
all the questions between the parties, and all 
that can be taken exception to is the last line of 
his decree dated the 30th of March 1912. 
The proceedings originally were brought 
under section 95 of the Tenancy Act, which 
provides that at any time during the continu¬ 
ance of a tenancy either the land-holder or 
the tenant may sue for a declaration as to any 
of the matters therein set forth, clause(d), “the 
rent payable in respect of the holding and 
whether payable in cash or kind.” 

The learned District Judge was unable 
to say what the rent payable in respect 


of certain lands was, because no 

rent had ever in fact been fixed 

either by agreement of the parties or by the 
Court.^ It seems to us quite clear that it was 
never intended that the Court in proceed¬ 
ings under section 95 was to fix the amount 
of rent. Under section 95 it was intended 
that the Court should ascertian what in fact 
was the rent payable.thatis to say, ifthere was 
a dispute between the land-holder and tenant 
as to what the amount was it would be the 
duty of the Court to say which side was right, 
but it was not intended that the Court should 
receive evidence and consider circumstances 
where no rent had ever been agreed upon or 
fixed by the parties. It is quite clear from- 
the judgment of the learned District Judge 
that he never intended to make a 
declaration that no rent was ever to be pay¬ 
able for the land. It is quite clear that 
rent must be paid after it has been fixed 
either by agreement between the parties or 
through the Court. We are quite sure that if 
an application had been made to the learned 
District Judge, he would have made his 
decree quite clear on this point. In order to 
avoid any future confusion, we direct that the 
decree of the Court below shall be modified so 
as to read as a declaration that no rent had 
heretofore been paid or fixed in respect of the 
said lands, in lieu of the words “that no rent is 
payable in respect of the said lands.” 

As, in our opinion, the amendment could 
have been obtained Avithout an appeal, we 

direct that each party do pay their own costs 
in this appeal. 

We modify the decree of the Court beloAV 
as indicated above. 

Decree modified. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1264 op 1913, 

September 16, 1914. 

Present-.—Kr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

YEERATYA and another_ 

Plaintiffs—Appellants 


versus 


SANAGAYARAPU SIYAYYA and another 

^DependantvS—Respondents. 

Specific performance - Contract to sell 
Contract Act {IX of 1872), SS-ltie 
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];ajai; ali i\ kajjoo khan. 


not oj e^srucr of roufnirl—ri-pnumpflou, n'hcfher rehuf^ 
iahU’—Dr/xiiff In p.njnient—Ofi'rr hy pof:f to tender 
C.i'peni^er — Ahandonnienf — Eorio'^t in'iney, Jorteitnre of. 

('(|uirablc presuniption tliat time is not of the 
r.sscnce of a contract to sell landed prni.erty is 
rebuttable in certaiti circiinistsmc(‘s, as when the sale 
is arraiij^ed in ord«T to meet the expenses of a 
marriaj'e takin*' place on a certain «latc. 

Where the vendee undertakes to l)ear the expenses 
of the sale and registration, his failure to tender 
them sufticientlv early is a .‘^tronjr piece of evidence 
of default on his part' A mere offer by iiostal letter 
to tender such <vvpenses is imt a Icftal tender. 

A suit for spocitic performance of a contract to sell 
land instituted 20 months aft('r the date of the 
contract dnrin^^ wliicli time other circumstances have 
intervened, cannot be decreed on the jrruund of 


waiver. 

Earnest money forfeited to tlie vendor under the 
terms of the contract cannot be recovered. 

Xafesn Aiyor v. Appnrn Padoynchf 19 Ind. Cas 402; 
0913) M, W. N. 341; 13 M b. T. 391; 24 M. L. J. 488, 


followed. 

Second appeal agaiii.st the decree of the 
District Court of Kistna, in Appeal Suit No. 
13 of 1912, preferred against that of 
the Court of tiie Temporary Subordinate 
Judge of Masulipatam, in Original Suit No. 

17 of 1909. 

FACTS.—By an agreement dated 5th 
June 1907, defendants undertook to register 
■within a week a sale-deed in favour of plaint¬ 
iffs and to put tliem in possession of 8 acres 
of land on the plaintiffs’ paying tlio sum of 
Ks. 2,656 at the time of regi.stration of the 
sale-deed, and the plaintiffs undertook to pay 
the expenses of the execution and registration 
of the sale-deed and agreed to forfeit the 
earnest money in case of tlieir failure to 
pay. Witliin a week from tlio date of the 
agreement tlie defendants informed tlio 
plaintiffs of their intention to cancel the 
contract as the purchase-money urgently 
required for a marriage was not paid by the 
plaintiffs. The plaintiffs did not take any 
notice of this for 20 months. Meanwhile tlie 
defendants mortgaged the land elsewhere. 
The plaintiffs then immediately sued for 
specific performance of the contract the 
defendants had made with them, alleging 
that they were willing to perform their 
part and that they offered the money to the 
defendants but that tlie latter could not 
execute a sale-deed. The Sub-Judge decreed 
the suit on the ground that both parties were 
at fault and tliat tliere was no evidence of 
acquiesence or abandonment on the part of 
the plaintiffs. On appeal the District Judge 
Ueld that time was of the essence of the 


contract and that the failure of the plaint¬ 
iffs to do anything for such a long period 
of time was sufficient evidence of abandon¬ 
ment. Tlio case then came up to the High 
Court in second appeal. 

^[r. N. S. Norasimlia Chariar^ for Mr. V. 
liumadoss^ for the Appellants. 

Mr. V. Famesam^ for the Respondents. 

JUDGMENT.—We cannot assume that 
the lower Appellate Court ignored the 
equitable presumption that time is not of 
the essence of the contract in cases of 
contracts for sale and purchase of landed 
property. Its finding of fact, after a con¬ 
sideration of the evidence and the circum¬ 
stances, that both parties intended time to 
he of the essence of the contract cannot, 
therefore, be interfered with in second 
appeal. 

AVe must also accept the finding of the 
lower Appellate Court that the plaintiffs 
failed to perform that portion of the contract 
which they liad to perform first, (namely), 
the tender of the expenses of the e.xecution 
and registration of the sale-deed to defend¬ 
ants before the plaintiffs could call upon 
the defendants to execute the sale-deed. 
A mere offer by postal letter to tender such 
expenses is not a legal tender. 

The question, again, of the right of the 
defendants (respondents) to a forfeit of the 
earnest money on plaintiffs’ failure must be 
decided in the defendants’ favour on the 
.strength of the recent Full Bench ruling in 
Nafesa Aiyar v. Pmlayachi (l). 

The second appeal fails and is dismissed 
with costs. 

Appeal dismissed. 

(D 10 Iml. Cas. 402; 24 M. L. J. 468; (1913) M. W. 
N. 341; 13 M. L.T. 391. 


ALLAHABAD HIGH COURT. 
SiAO.Mt CiYib AiM’KAb No. 749 OP 1913. 

June 17, 1914. 

F/rscuf: —^Ir. Justice Sundar Lai. 

RAJAB ALI AND OTiiKus —Plaintiffs — 

AI’PELLANTS 

rerstts 

RAJ.UIO KHAN and otueks—Defendants— 

Rkspondents. 

Kii.<c)n. uis Art (r (./ 1882), 8. 18— 
fnianf— Cf'Aoumry easementt 
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llAJAB ALI V. RAJJOO KHAX. 

The right to crush sugarcane and to express, 
boil and concentrate the juice on a piece of land in 
the ahadi, is incidental to the cultivation of sugarcane 
and is of the nature of a customary easement refer¬ 
red to in section 18 of tlie Easements Act, and can be 
acquired by a tenant against his landlord. 

V. (1865) 34 L. J. Ex. 52; 3 H. & 

C. 486; 11 Jur. (N. s.) 141; 12 L. T. 27; 13 W. R. 521; 
140 R. R. 567, Ashraf Ali v. Jagan Nathy 6 A. 497; 
A. W. N. (1884) 186, Mercer v. Detnie, (1905) 
2 Ch. 538; 74 L. J. Ch. 723; 93 L. T. 412; 3 L. 
G. R. 1293; 21 T. L. R. 763; 70 J. V. 65; 54 W. R. 303; 
Jlahi BahJish Khan v. Dm Muhammad, 14 P. R. 1897, 
referred to. 

Second appeal from a decree of the Dis¬ 
trict Judge of Azamgarh. 

Mr. Abdul Uaoof, for the Appellants. 

Mr. Surendro Nath Sen, for the Respondents, 

JUDGMENT.—Sheikh Rajab Ali and 

others, the plaintiffs in this case, are co¬ 
sharers and lessees in the village of Mir 
Ahmadpur. They represent thus altogether 
(z. e., in their capacity as co-sharers and as 
lessees from other co-sharers) a ten-annas 
interest in the village. The co-sharers of the 
remaining six-annas interest in the village, 
nor their lessors in respect of the interest 
held by them as lessees are parties to this 
suit. The defendants are old occupancy 
tenants of the village which is joint and un¬ 
divided, They are thus the tenants of the 
entire body of co-sharers owning the full six- 
teen-annas interest in the village. 

In the abadi of the village there is a plot 
of waste land bearing No. 637, which, of 
course, is the common property of all the co- 
sharers. The plaintiffs’ case is that in this 
plot of land a portion (the boundaries of which 
are set out in the plaint) has been in the 
exclusive possession of the plaintiffs. They 
allege that the defendants have recently 
entered upon this portion of land, and con¬ 
structed certain temporary structures. They 
have put up certain cattle troughs, sheds, 
sugarcane presses, and the usual machinery 
for expressing, boiling and concentrating 
sugarcane juice on the said land, and are 
using it for the said purpose. As these acts 
have been done without the consent of the 
plaintiffs, they sue for the possession of the 
land, the removal of the said constructions, 
etc., and for the injunctions set out in the 
plaint. 

The defence to the suit is that by village 
custom the defendants, who are old sugarcane 
cultivators of the village, ai’e entitled to use 
this plot of land for the purpose of expressing 


and boiling the sugaiTane juice and cognate 
purposes. These operations follow the reap¬ 
ing of the sugarcane harvest, and the tenants 
are entitled to use this plot of land for the 
said purpose. The only other defence that 
calls for notice here is the plea that the 
plaintiffs cannot maintain this suit without 
impleading the other zemindars of the village. 

The Court of first instance held that the 
defendants had not proved the alleged cus¬ 
tomary right claimed by them, and their act 
of entering upon the said land was an act of 
trespass, which any of the co-sharers of the 
village could sue to prevent. It decreed the 
claim in full. On appeal the learned District 
Judge after carefully examining the evidence 
on the record came to the conclusion *^that the 
defendants have established a customary 
right of using the land in suit for pressing 
and boiling sugarcane by erecting temporary 
buildings for several years past.” He also 
was of opinion that the plaintiffs could not 
maintain this suit without joining the other 
co-sharers of the village and that the suit 
was, therefore, bad for non-joinder of parties. 
He, therefore, set aside the decree of the 
Munsif and dismissed the plaintiffs’ claim. 

The plaintiffs have preferred this appeal 
against the said decree. It has been argued 
on their behalf that the customary right 
claimed by the defendants has not been made 
out, and cannot be given effect to in law, and 
that the plaintiffs alone were entitled to 
maintain this .suit, which was for the eject¬ 
ment of trespassers from their lands, 
without impleading the other co-owners. It 
was also urged that the tenants could not 
acquire the right claimed which was of the 
nature of an easement as against their land¬ 
lords, the zemindars. 


The right claimed by the defendants in this 
case is not a right of easement claimed by 
the owner of a dominant tenement against a 
servient tenement. It is a claim of the nature 
of a customary easement of the class referred 


tu ill atjutiuii xo uj. one xiiuian rjasements Act, 
1882, and recognized in numerous cases, both 
in this country and in England [see Mounsey 
V. Ismay (1), Ashraf Ali v. Jagan Nath (2), 

Mercer v. Denne (3)]. It is very similar to 

(1) (1865) 34 L. J. E.X. 52; 3 H. & C. 486; 11 Jur. 
(n. s.) 141; 12 L. T. 27; 13 W. R. 521; 140 R. R. 567. 

(2) 6 A. 497; A. W. N. (1884) 186. 

(3) (1905) 2 Ch. 538; 74 L. J. Ch. 723; 93 L. T. 412- 
3 L. G. R. 1293; 21 T. L. R. 763; 70 J. P. 65; 54 W r! 
303. 
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THAITIIOTTATHIL ruKKAK V. UAJfACHANURA SHENOY. 


the riglit claimed in the case of Jlnln 
Bakhsh Khan v. Via Muhammatl (4). In 
that case the defendants claimed a right 
to dry tobacco on certain lands adjacent 
to the place where they ha<l set up mills for 
grinding snuif. It was found that the land 
liad been used for tliat purpose for more than 
twenty years by the defendants, and that a 
drying ground in the immediate proximitj'’ 
of the mills was essential to their use. The 
Court held that such user conferred on the 
defendants a right to use the land for the 
said purpose. On the findings of tlie learned 
Judge, the defendants have made out the 
claim to the customary easement set up hy 
them, and the suit was riglitly dismi.ssed on 
that ground. 

In the view tlmt I have taken of the first 
point it is unnecessary to decide the second 
point, viz.^ whether the plaintiffs have a right 
to sue without joining the other zemindars 
as parties to tliis suit. The question is one 
on which the decisions are hy no means 
uniform. The only effect of accepting this 
plea is to relegate the plaintiffs to anotlier 
suit with the necessary array of parties. 
Now that the matter has been tried out 
between the plaintiffs and tlie dcfoidants, 
the parties to the suit will at any rate he 
bound by this decision. I, therefore, prefer 
to rest my judgment on the first ground alone. 
It has not been urged that the customary 
right claimed is unrea.sonahle or that 
the use, that the defendants are making of 
the land, is excessive or unrea.sonable or un- 
neces.sary and not essential to the cultivation 
of the sugarcane crop. The cnisliing of the 
sugarcane and the expression and boiling (»f 
the juice is the last of the agricultural opera¬ 
tions incidental to the cultivation of sugar¬ 
cane; and the right claimed hero is enjoyed hy 
the tenants unopposed wherever the relations 
between the landlords anci the tenants are on 
the usual footing of cordiality. 

I, therefore, dismiss tlie appeal with costs. 


(4) U V R. 1897. 


Appeal dismissed. 


MAUUAS HIGH COURT. 

Civil Aim’eal No. 270 of 1911. 
September 9, 1914. 

Vresent :—Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice Seshagiri 

Aiyar. 

THAITHOTTATHIL POKKAR— 
Defendant No. 5—Appellant 


versus 

RAMACHANDRA SHENOY and others_ 

P I, AINTIFFS —Re SPON I)E NTS, 

Moriijtnjc-Kht—Compound intcrcaf payable until 
default—Xo provision after that date — Interest — Pre- 
sH niptitin, 

Wliile a person o\vi»ig money must be deemed 
to have borrowed it on the understanding that he 
would pay soiih' compensation for its use, either 
as simple interest or damages, tliere is no presump¬ 
tion tluit lie agree.s to jiay compound interest, as 
that is not an ordinary incident of the borrow. 
i»ig. 

'Therefore wlu're a bond jirovidos for compound 
intere.«t till a certain period but there is no pro¬ 
vision for the jmymont of any interest after that date 
the ereditor is not entitled to compound interest 
after that date but only to sinqile interest upon the 
amount of tlio ]>nnciiial and interest due on that date. 

('hnjmal Das v. lihiikan Lai, 17 A. 511; 22 I. A. 199; 

followed. 

Appeal against tlio decree nf the District 
Court of Norfli Alalabar, in Original Suit 
No. 19 of 191U. 

Mr. (Madhavan Nair^ for Mr. J. L, Ixosano, 
for the Apptdlant. 

Air. V. Anauthakrishua Aiyar^ for the 
Respondents. 

JUDGAlhjNT.—We tliink tliat the provi¬ 
sion for compouml interest in the document 
sued on relnte.s tinly to the period during 
which tlie principal remains unpaid, tlmt is, 
tliefour years from the date of the document 
providing for its payment. After tlmt date 
there is no provision in the document for the 
payment of any interest. It has been held 
by the Privy Council in Chajmal Das v. 
Ihij Hhukan Lai (1) tlmt in such cases the 


inoidgagee will ho entitled only to simple 
interest hy way of damages, not to compound 


interest. 'The prineiple of this decision we 


take to he that wliilo a person owing money 


must he deemed to have borrowed it on the 


understanding that he would pay some com¬ 
pensation for its use, eitlier ns simple interest 
tir damages, tliero is no presumption that he 
agrce.s to pay compound interest, ns that is - 
not an ordinary incident of the borrowing. 


(1) 17 A. 511; 22 I, A. 199. 
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KAILASH CHANDRA GOPAL CHANDRA. 

Following this decision we hold that plaintiff 
is not entitled to compound interest after the 
expiry of the four years, but only to simple 
interest at 8 per cent, upon the amount of 
principal and interest due on that date as 
provided in Exhibit A, Subject to this modifi¬ 
cation this appeal is dismissed. The plaint¬ 
iff and the 5th defendant will pay and receive 
proportionate costs. The appellant Avill pay 
the 7th respondent’s costs. Time for pay¬ 
ment is extended to three months from this 
date. 

Appeal dismissed loitli modification. 


CALCUTTA HIGH COURT. 
Appral prom Appellate Decree No. 3056 

OF 1912. 

March 10, 1914. 

FresenU —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice Woodroffe. 
KAILASH CHANDRA PODDAR— 

D e pendant—Appellant 

V6VSXIS 

GrOPAL CHANDRA PODDAR— Plaintipf 

—Respondent. 

Compromise decree—Suit to set aside—Previous appli. 
cation for revieio on same ground dismissed —Suit 
whether maiutainahle. ’ 

A party whose application for review of a 
compromise decree on the ground tliat lie had 
not consented was dismissed, cannot sue to set 
asici6 th&t decre© on the s&xne ground, 

J^m Qopal V. Prasaium Kumar, 2 C. L. J. 508: 10 
C. W. N. 529, followed. 

Gulab Koer V. Badshah Bahadur, 2 Ind. Cas. 129; 
10 C. L. J. 420i 13 C. W. N. 1197, distinguished. 

^ Appeal against the decree of the Subor¬ 
dinate Judge of Paridpur, dated the 23rd 
July 1914, reversing that of the Munsif, 
Bhanga, dated the 8th May 1911. 

Babu Frojendra Nath Ghatterjee^ for the 

Appellant. 

Babu Brojo Lai GhakravaHy, for the Re¬ 
spondent. 

JUDGMENT.—The present plaintiff sued 
the defendants and a compromise was 
alleged to have been effected. A 
decree was passed in accordance with that 
compromise, and it is not suggested 
that there was any failure to observe the 
provisions of Order XXIII. The present 
plaintiff No. 1 subsequently came to Court, not 
by way of appeal from an order made under 
Order XXIIl, but for a review of the decree, 
and his application was based upon the 
allegation that he had not consented. He 


VENKATA RAO V. MARWADI MOTIRAM. 

adopted the proper procedure in so applying. 
The result of his application, however, was 
unfavourable to him and it Avas dismissed. 
Subsequently this suit Avas brought, and the 
applicant for review as Avell as his co- 
plaintiff'in the former suit are the plaintiffs 
in tins suit. There is the same allegation 
of no consent, and it is further suggested 
that there Avas fraud. Fraud has been 
negatived, so that the only ground of relief 
is the absence of consent. In these cir¬ 
cumstances, it appears to me that this suit 
should have been dismissed; for, I think, 
the only question on Avhich a decision has 
been given in the suit in favour of the 
plaintiffs Avas one Avhich Avas decided 
adversely in the former litigation. 

This view is in accordance Avith tlie 
decision in Bam Gopal v. Prasanna Kumar 
(1), which we treat as a decision entitled 
to respect and Ave, therefore, follow that 
decision notwithstanding what has been 
said in Gulab Koer v. B r ah Bahadur (2), 
We may point out that in this last named 
case the relief souglit Avas based on fraud, 

and so it has no application to the present 
case. 

The result is that the appeal must be 
allowed and the suit dismissed Avith coats 
throughout. 

Appeal allowed', Suit dismissed, 

(1) 2 C. L. J. 508; 10 C. W. N. 529. 

(2) 2 Ind. Cas. 129; 10 C. L. J. 420; 13 C.W.N. 1197. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 305 of 1913. 

October 23, 1914. 

Present: —Mr. Justice Kumarasawmy Sastri.' 

K. VENKATA RAO —Counter-Petitioner_^ 

Petitioner 

versus 

MARWADI MOTIRAM —Petitioner_ 

Respondent. 

Legal Practitioners Act {XVIII of 1879), s. 14 — 

Proceedings initiated in District Court _ Reference 

to High Court - Power of District Judge to award costs 
of proceedings before him. 

A District Judge has no power to award 
costs in a matter referred by him to the Hi^h 
Court under the Legal Practitioners Act. The High 
Court alone has power to give directions as to the 
award of costs incurred betAveeu the date of 
the petition and the date of reference to the Hich 
Court. ® 
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IIA.UNI DANA DASl 


V. TUIAJA HART KOI.BY. 


Petition,, under section 115 of Act V of 
1908, prfiving tlie Iligli Court to revise 
the order of' the District Court of Bellary, 

in Original Petition No. .31-3 of 1911. ^ 

PACTS._The re.spondent filed a petition 

before the District .Tudge of Bellary 
complaining of the conduct of tlie present 
petitioner. The Judge thereupon referred 
the matter to the High Court and the re¬ 
ference -svas duly disposed of. The order 
of the Higli Court provided for the costs 
of the present respondent in the matter of 
the said reference, but was silent as to the 
costs incurred before the District Judge. 
The respondent tlien applied to tlie District 
Judge for the said costs and had tlie 
same granted to him. Against tlio said 
order granting costs tlie petitioner preferred 
this civil revision petition under section 

115 of the Civil Procedure Code. 

Mr. S. Eangauadha for the Peti¬ 

tioner:—The order of the District Judge as to 
costs is entirely without jurisdiction, as ho 
has no power to grant the same and the 

High Court alone can grant it. 

Mr. M. Oon'ndanijnln Naidit, for the 
respondent;—The Disti’ict Judge, having been 
moved by the respondent on bis petition 
and having conducted an inquiry tberooii, 
had power to award costs incurred before him 

in respect of such inquiry. 

JUDGMKNT.—The District Judge bad 
no power to award costs in a matter 
referred by him to the Hlgli Court under 
the Legal Practitioners Act. The High 
Court in dispesing of the reference provid¬ 
ed for costs and if the counter-petitioner 
■wanted to get any co.sts incurred by hi in 
in the lower Court, be should have got 
directions from the High Court as to the 
costs incurred by him between the date 
of bis petition against the legal practi¬ 
tioner and the date when the Judge 
referred matters to the High Court. The 
Legal Practitioners Act docs not authorise 
the District Court to award any costs. 
I set aside the order of the District 
Judge with costs in this and the lower 
Court. 


CALCUTTA HIGH COURT. 
Appeal from Appellate DECTtEE No. 3182 

OF 1912. 

May 28, 1914. 

-present: —jMr. Justice Fletcher and 
Mr. Ju.stice Richardson. 

Heininti RAJANl BALA DASI—^ 
Plaintiff—Appellant 
versiis 


BHAJA HAR[ KOLEY and anotheti— 

Defendants—Respondents. 

evss .I'f (/.V "/ B. (■’.), .•<. d'i—Bi'tunia, whether 
niJmisaihle in cvUlencc in favour of the i^erson jiUnq 
— to (uh}r(\<.<, ilircctonj. 

Under sccti<ni 95 of tlie Cess Act, 1880, tho 
returns filed Ly or on belifiU oi any person in 
pursniineo of the Cess Act nre not admissible in 
evidence in bis favour. 

Tlie words as to the return bearing the signature 
and address of the per.son or his authorized agent 
in section 95 of tho Cess Act are only directory 
and the fact that a >Yrong address is given, does 
not make tlie return admissible in evidence in 
uf tho uerson bv or on whoso behalf it was 


liled. 

Appeal against thedecree of the Additional 
Subordinate Judge of Hooghly. dated the 
19th July 1912, modifying that of the 

Mutisif, second Court, Hooghly, dated the 6th 
September 1911. 

Babu Xageudra Xafh Ghosh, for the Appel¬ 


lant. 

Babn Bepiti Btdiari Ghosh, Senior, for the 

Respondent. 

JUDGMENT. 

Fi.etchki:, J.—This i.s an appeal against 
the judgment of tlie Additional Subordinate 
Judge of Hoogldy, dated tlio 19tb of July 
1912, modifying ibo decree passed by tho 

!Munsif. 

Tlie suit was brought by the plaintiff ns 
heir of her deei*ased husband, Sarat Chandra 
Gbosli, to recover against the defendant 
No. 1 an 8-annas sliare of the rent for 
certain ludilings. Tiie defendant No. 2 is 
the uncle of tlie late husband of the plaintiff 
and owns the other 8-unnas share in the 
liolding. 

The only point that has been argued 
liefore us is, wlietber the learned Judge in 
tlie lower Appellate Court rightly rejected 
certain road-cess returns which bad been 
given in ovidenee by the plaintiff in the Couit 
of lirst instance. 

The defendant No. 2 is a formal defendant 
to this suit, and no relief was asked against 
liini. 


Prh'fiou idhnr(‘d. 
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TLe road-cess returns in question were 
filed by the defendant No. 2 during the 
minority of the late husband of the plaintifE 
as his certificated guardian. 

Section 95 of the Cess Act, 1880, provides 
that “every return filed by or on behalf of any 
person in pursuance of the provisions of this 
part shall bear the signature and address of 
such person, or his authorised agent, and shall 
be admissible against such person, but shall 
not be admissible in his favour.” 

It has been argued before us that as the 
returns in question were not signed by 
Sarat Chandra owing to his minority and 
as the defendant No. 2 as his certificated 
guat*dian was not his authorised agent, 
the section allows the returns to be used as 
evidence in favour of the plaintiffs. But 
this argument is not borne out by the langu¬ 
age of the section. 

The section provides that the returns filed 

by or on behalf of any person in pursuance 

of the Act are admissible in evidence 

against him, but not admissible in his 
favour. 

The words as to the return bearing the 

signature and address of the person or his 

authorised agent appear to me to be directory 
only. 

1 can see nothing in the section that 

a wrong address 

IS given, the return would be admissible 

in evidence in favour of the person by or on 

whose behalf it was filed. 

« 

I think the learned Judge in the lower 
Appellate Court was right in refusing 

in favour of the 

plaintiff. 

The present appeal, therefore, fails and 
must be dismissed with costs. 

Richardson, J.—I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 50 op 1912. 
October, 6, 1914. 

Fveseut '.—Sir John Edward Power AVallis, 
Offg. Chief Justice, and Mr. Justice 
Seshagiri Aiyar. 

MUHAMMADE and others—Plaintiffs 
Nos. I TO 4—Appellants 

versus 

^IAYI KUNHI HAJI and others_ 

Plaintiff No. 5 and Dependants Nos. I to 

19—Respondents. 

Malahar Law - Anandravan, whether can aclnowledge 

mortgage hy\iiTT\ 2 .\Q.n—Right to acknoxcledge mortqaae 

right - Limitation Act (XIV of 1859;, s. 1 (15)1. 
Limitation Act (IX of 1870, Sch. If Art. 148. 

An cannot be said to be a person 

claiming under a within the meanino- of 

section 1(15) of Act XIV of 1859 or Article 148 
Schedule II, of Act IX of 1871, and has, therefore, no 
right to save from limitation a mortgao-e by 
ac^knowledgment, nor can such acknowledgment be 
effective even if construed as one by a co-mortgagee. 

Bhogilal y Amritlal, 17 B. 173; Vaihunta maJcta 
v. Kunni Pakki Bean, 1 Ind. Cas. 203; 6 M.L.T. 208; 19 

M. L. J. 288; Ganapafhi Kaika V. Makki KeuL 1 Ind 

Cas. 204; 5 M. L, T. 261, followed. 

Appeal against the decree of the Court 
of the Subordinate Judge of South Canara 
in Original Suit No. 17 of I9II. ’ 

Messrs, T, Rangachariav and K, Sunda7’a 
Bow, for Mr. K. Naraina Boio, for the Ap¬ 
pellants. 

Mr. K. Kutti Krishna Meoion, for Mr. 7. L. 
Bosario, for the Respondents. 

JUDGMENT.—The mortgagee in this case 
was the kaymavan and the alleged acknow¬ 
ledgments Avere made Avhile the Acts of 1859 
and 1871 were in force by an anandravan. 
We agree with the Subordinate Judge that 
the ayiandravan Avas not a person claiming 
under the mortgagee Avithin the meaning of 
section 1 (15) of Act XIV of 1859 and 
Article 148 of the Act of 1871 so as to make 
an acknowledgment by him save limitation. 
Regarding him as a co-mortgagee, Ave agree 
with Bhogilal v. Amritlal (1), which has 
been followed in Yaikunta Bhakta v. Kunni 
Pakki Beari (2) and Ganapafhi Naika v 
Makki Keyi (3), that an acknowledgment by 
one co-mortgageealone was ineffective for the 
purpose of saving limitation under these Acts. 

Lastly, Mr. Rangachari’s contention that 
the person making the acknowledgment was 
in fact the karnavan at the time does not 

before the Court 

(i; 17 a. 1/3. 

(2) 1 Ind. Cas. 203; 5 M. L. T. 208; 19 M L J 288 

(3) 1 Ind. Cas, 204; 5 M. L. T. 261. ' * 
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of the Subordinate Judge. Nor is it taken 
in the grounds of appeal. 

Tlie appeal is dismissed with costs. 

Appeal (h\<})usseij. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1539 of 1913. 

July 8, 1914. 

Present :—-Mr. Justice Sundar Lai. 

LALA RAM—Plai.n’tifk—Appella.s't 

versus 

MAN SINGH AND OTHERS —Defendant.s— 

Respondents. 

Jurisdiction—Smull Cniisc Court suit — Di’fciidunt 
pleading propriefanj titlc^ uhethi’r nattire of suit 
altered. 

Whether or not n .suit is of the riafurc tn'ahlo by 
a Court of Small Canse.s doponds upon the fraiiu' of 
the suit itself, and not upon the defence tliat tlie 
defendant may set up. 

Therefore, a suit for the recovery of Us. l.o being 
the value of certain trees cut down Ijv the <lefendant, 
although tiled in the Munsif’s Court, is of tlie nature 
cognizable by a Small Cause Ctmrt and its nature i.s 
not alterC'vl even if a tpiestirui of proprietary 
title is raised by the def<“ndiint. 

Sada Shankar v. Brij Mahan Das, 20 A. -ISO; A. W. 
N. (1898) 129, followed. 

Sitab Jifii V. Dnhal, 6 C. L. J. 218, not followed. 

Churamanv.BaUi<j 2 \..ii\)\; A. W. N. (1887) 121, 
referred to. 

Second appeal from a decree of the Addi¬ 
tional Subordinate Judge of JIainpuri. 

Mr. Vishnu Avt/A, for tbe Appellant. 

Mr. M. L. Agarwahij for the Respondents. 

JUDGMENT.—On this appeal being called 
on for hearing Mr. Agarwala on behalf of the 
respondents rai.sed a preliminary objection 
that no appeal lay to this Court under sec¬ 
tion 102 of the Code of Civil Procedure as 
the suit was of the nature cognizable by a 
Court of Small Causes. It was a suit for tl:o 
recovery of Rs. 15 being the value of certain 
trees cut down by tbe defendants. On tbe 
plaint as framed the suit was a suit for 
money which lay in the Court of Small 
Causes, it was, however, Hied in the Court 
of the Munsif and under the law one appeal 
only i.s given to the lower Appellate Court, 
tlie right of second appeal being taken away 
by the Code. Mr. Visliun Natli on bcduilf of 
the plaintiff-appellant Im.s urged tliat tlio 
suit i.s not a Small Cause Court suit as a 
Question of title liad arisen, and he has relied 


upon two case.s. The first is that of Chura- 
man v. BalU (1). That Avas a suit for 
vinUhtna and it was found in that case, that 
the maUhana was a charge upon immoveable 
property. The suit in that case, therefore, 
Avas not a Small Cause Court suit. The 
second case relied upon is a ruling of the 
Calcutta High Court, Sitah Pai v. Bubal 
Nagesia (2). That was a suit by a jotdar for 
the value of trees cut down by the defendants. 
The defendant.s, who were tenants of other 
lands in tlie village, claimed a customary 
riglit to cut down trees outside tlieir holdings 
for certain purposes. In view of the defence 
the Calcutta Higli Court held that a question 
of proprietary or customary I’ight Avas raised 
and that, therefore, the suit Avas not a Small 
Cause Court suit. In my opinion, Avhether 
or not a suit is of the nature triable by a 
Court of Small Causes depends upon the 
frame of the suit itself and not upon the 
defence that the defendant may set up. I 
am unable to agree with the view taken by 
the Calcutta High Court. It is not the 
defence that determines the nature of the 
.suit, but it is tlie plaint. I find that in a case 
in this Court, Sada Shankar v. Bnj Mohan 
ihw (3), a Pencil of this Court has held that 
althougli a question of proprietary title had 
arisen in tlie ease, yet ns the suit Avas upon the 
plaint a suit of the nature cognizable by a Court 
of Small Causes and even though the plaint 
was returned under section 23 of the Provin¬ 
cial Small Cause Courts Act for institution 
in tlie Munsif's Court, tlie suit still retained 
the cliaractor ascribablo to it according to 
the plaint. The fact that a question of pro¬ 
prietary title arose did not alter its nature. 
1 think, sitting as a single Judge, I am bound 
by the ruling of this Court. I hold that no 
secmid appeal lies and I dismiss the appeal 
with costs. 

Appeal dismissed^ 

(1) 9 A. 591; A. W. X. (1887) 121. 

(2) 0 C. h. J. 218. 

(8) 20 A. ksO; A. X. (1898) 129. 
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LOWER BURMA CHIEF COURT. 

Criminal Appeal No. 768 op 1914. 

November 23, 1914. 

Present;—Sir Charles I'ox, Kr., Chief Judge, 

aud Mr. Justice Parlett. 

NGA KYA THIN— Appellant 

i‘e?'S2is 

EMPRROR —Opposite Party 

Acf (I of 1872;, .. 24~Murc7er~Co>i. 

jessioo,fo riKigyi on uiducemenf fo ron/(>.N>-, ,rheiher 
adniissible—Questions ami ansivers based on such con. 
Jession, admissibilify of. 

The or headman of a village is a person in 

authority within the meaning of section 24 of the Evi¬ 
dence Act. Therefore, the confession made by an 
accused to the thugyi on being sent for by him after 
he was told that he would not be punished if he liad 
not taken part in the offence, is irrelevant and 
inadmissible in evidence, as what the tkngyi told the 
accused was an inducement to make a statement, 

and answers in the examination 
of the accused based on this inadmissible statement 
aie also inadmissible. 

T the Sessions 

*he 28th September 
iyi4, passed m Sessions Trial No. 63 of 1914. 

JUDGMENT. 

Pox, C J-—The appellant, Kya Thein, was 
tried iinth Lu Po and Po U for the murder 

^ath^^^’" convicted and sentenced to 

None of the witnesses saw the murder com- 

®ay they saw Kya 
^ein following Pan Bu who was going in 

the direction of the spot where Pan Bu was 
assaulted. One witness said that on the 
morning of the day on which the murder 
was committed, he saw the dah which was 
subsequently found near where Pan Bu’s 
corpse had lain, in Kya Thein’s hand. His 
father said he fell in with him returning 
to the village as he (the father) was driving 
back his cattle, presumably sometime in the 
forenoon of the day. 

There is also evidence that in the after¬ 
noon of the day, Kya Thein openly made 
some enigmatic remarks about what ivould 
happen if one man killed another Avithout 
any one else being present and what would 
happen if two men murdered a man. Some 
of this evidence appears doubtful, but even 
if it was all true, it would not Avarrant the 
conviction of Kya Thein. He has been 
ponvicted on the conclusions which the 


Judge drew ^ from statements lie himself 
made. The first of those was made to tlie 
headman of a village close to Kya Thein’s 
village four days after the murder. The 
others Avere made to the Committing Magis¬ 
trate and Sessions Judge. The later ones 
are not entirely the same as the first; Avhere 
they differ from it the later ones sIioav au 
attempt to offer explanation of his conduct 
more favourable to himself, but in the main 
they folloAved up the first statement. None 
were confessions in the ordinary sense of 
the Avord, but all contained incriminating 
statements from Avliich the Judge and 
assessors drew the conclusion tliat he 
took part in the murder even if he 
alone did not commit it. The circumstances 
under whicli the village headman came to 
question Kya Thein and Avhat he exactly 
said to him have not been gone into as 
fully as they might have been. In the 
Magistrate’s Court JVIaung Aung said he 
questioned him for about tAvo hours in the 
presence of a ten-house ganng^ Maung Pu. 
He had sent for him: he did this because 
he had been told that the Township Officer 
had ordered him to investigate the case. 
The Police Inspector, however, stated that 
Avhilst he Avas making inquiries suspecting 
Kj'-a Thein, the thngtji Maung Aung 
intervened and asked to be alloAved to 
question him. 

In the Sessions Court Mg. Aung stated 
Avhat took place in the first instance at the 
protracted interview in the folloAving 
words: he spoke from memory having taken 
nothing doAA'n in writing:— 

‘ I questioned him. He said, ‘l know the 
facts. I Avant to speak out. I am afz*aid 
of the thiigyi Lu Po’s brother (referring to 
the thugyi of his own village) and I am 
also afraid of Lu Po.’ I told him not to 
be afraid of the thugyL He said ‘Shall I 
be punished, if I speak out.’ I told him, 

‘if you took part, you AA'ill be punished! 

If not, you Avill not.’ (This last word Avas 
evidently omitted by the Sessions Judge by 
inadvertence). He said, ‘in that case as I 
did not take part, I Avill speak out ’ ”. 

Kya Thei then proceeded to state his 
story Avhich certainly could not have taken 
tAvo hours or anything like so long a time to 
relate. In the Magistrate’s Court Maung 
Aung said that at the beginning he questioned 
the accused as to whether he did not know 



INDIAN CASES. 


[1915 


1:;0 


\r..\ KVAW THLIN V. EMl’FrxOi:. 


fipytlnn- about the case. Kya Ihem said if 
nothing would happen to him he would revea 
the facts of the case, and then lie (Maun 
Aung) said that if he was not concerned 
nothing wnuld happen to him. There can, 
tliink, be little doubt that wliatever the 
actual expressions used were, the impression 
conveyed to Kya Thein's mind must have 
been that if he had not taken part in the 
actual murder, he wouhl not be pumshet . 

He made a statement according to winch he 

did not take part in the actual m^urder, wlucli 
he said was committed by Po U and Ku o 
without any assistance from him. Hi.s 
subsequent statements were to the same enect 
and his defence was that he should not be 
convicted as he had brought the case against 
his fellow-accused to light. The other two 
accu.sed e.scapcd conviction because there was 
no trustworthy evidence against ^ them. 1 be 

main facts stated by Kya Tlieiii, _ however, 

liavetbe ring of truth. Altbougli it is pos.sible 
that the murder of Pan Bu and the dragging 
or carrying of his body from the place where 
he was first struck to wliere his corpse was 
found may have been done by one _ man and 
that that man Avas Kya Tliein, it appears 
far more probable that those things were 
done by two men and there does not appear 
to be any reason wdiy Kya Tlicin sliould lia\e 
said they were done by Po U and Lu 1 o, 

if they did not do them. 

The first question, however, which arises 

in the case is whether Kya Thein s first state¬ 
ment amounting in law to a confe.ssion was 
admissible in evidence. Maung Aung, the 
thngyi, was a person in authority within the 
meaning of section 24 of the Indian Kviileneo 
Act, and the question is wlietlier it sbouhl be 
held that the incriminating statement and 
confession appears to have been caused by 
any inducement, threat uv promise proceeding 
from him sufliclent in the opinion of the 
Court to give Kya Thein ground whielv 
appears to him reasonable for supposing that 
by making it be would gain any advantage 
or avoid any evil of a temporal nature in 
reference to the proceedings ugainst him. 
In the first place it is to be noted that Kya 
Thein did not go to the thngyi of his own 
motion. He was sent for and must havegone 
to him because lie was sent for by a pm-sun 
in authority. He did not at once olfer to 
make a statement. He made one only after 
the Ihngyl had told him he would not bo 


punished if he had not taken part in the 
murder. The question then is whether what 
the thuyyi said to him constituted an induce¬ 
ment to make a statement, for I do not think 
there can be any doubt that the statement 
Avas cau.sed by w'hat the thngyi said to him. 
The object of the thmn must have 
lieen to induce him to make a statement about 
the murder. His assurance that the man he 
was talking to about it w'ould not be punished 
if he had not taken part in it, brought out the 

statement. 


In Ameer Ali and AVoodroffe's notes to sec¬ 
tion 24 of the Evidence Act are given examples 
of expre.ssions wliich have been held to 
constitute inducements, threats or promises. 
Some arc weaker tl.an those which the 

thiwM sail! he used to Kya ihoin. It is 

evident that the Courts jealously guard 
against every attempt hy a person lu author- 
ity to obtain self-incriminating statements 
from suspected or accused persons. 

In my opinion what the Uiugvi said to 
Kya Tliein was an inducement and as Kya 
Thein’s confession was caused hy it, what 
was said gave him reasonable grounds for 
supposing that hy making it he would escape 
all punishment, the confession was irrelevant 
and inadmissible in evidence. Excluding 
this as evidence against him there remains 
the fact that he pointed out the place or the 

proximity of the place where the dn/i with 

M-hich the murder was in all probability 
committed was found. This was consistent 
with his story that ho was a witness ot the 
murder and saw wliat took place afterwai^s, 
and aiiioiig.st other things .saw Lu I’o put the 
behind a tree. There are nkso his 
statements in exaiiiiiiatioii by the Magistrate 
and .liidge to ho considered. In those he 
omitted, except when auestioned hy the Judge 
upon what he had stated to the Ihum, 
referei.ee to his having heard Lu Po and ro 
i: eoospiriiig together to rob and kill Pa" «“• 

llo said ho lel't the village to look for n bullock 
and saw his two co-accusod at the edge Ot 

some jungle and thinking that they were 
Imnlln'g wild eats, he followed them from a 

distaneeand whilst doing so, he saw 1 o U 
strike I’an Ihi and Po U and Lu Po drag 

him oil into the water-course where Po U 

eat. his neck, lie thus represented lumselt 
as having been a spectator ot the occurrence 
hv chance and not by design, whereas in nia 


VoL )LXVI] 


• f 


INDIAN CASES. 


131 


BALTHASAR V. EMPEROR. 


statGUiGiit to tliG tliugyi tliG fact that Lg was on 
the spot by design is scarcely concealed. 

The Sessions Judge in his memorandum of 
what the accused stated to him makes him 
say Yes” to the question, “Did you cut Mg. 
Pan Bu Avith a dali^ ’ This is an obvious 
mistake and must again be due to inadvert¬ 
ence. The actual answez' according* to the 
record in Burmese Avas No” and from the 
subsequent questions this must have been 
the actual answer. If there had not been 
a record in Burmese as well as one in English, 
the mistake might have led to serious 
^sults. The Sessions Judge questioned 
Kj'a Thein as to AA'hether he had not told 
the thugyi that he had heard Lu Po and 
Po U conspire to kill Pan Bu and Kya. 
Thein admitted he had done so, and on this 
were founded other questions Avhich could 
only have been asked by the Judge if the 
statement made to the thugyi A\’as properly 
in evidence. All these questions and ansAA'ers 
must, in my opinion, be left out of considera¬ 
tion, since the basis of them AA'as inadmis- 
si^ble. The result is that, in my opinion, 
this IS not sufficient to support the conviction 
of the accused and I AA’ould reverse the con¬ 
viction and sentence and acquit him. 

Parlett, J.—I concur. 

» 

Sentence reversed. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 1076 of 1913. 

February 4, 1914. 

Present'. —Mr. Justice HolmAvood and 
Mr. Justice Sharfuddin. 

C. BALTHASAR— Appellant 

versus 

EMPEROR— Opposite Partv. 

Penal Code (Act XLV of 1860h ss. 405^ 409-Crtmt- 
'tial breach of frust-^Misappropriafion ofsale^proceeds — 
Intention at time of sale—Auctioneer not carrying out 
terms of contract^ liability of. 

Section. 49o, Indian Penal Code, does not cover 
misappropriation of the sale-proceeds of property 
entrusted to a person. 

.-A..person cannot be said to have disposed, of 
the sale-proceeds of property entrusted to him in 
Violation of his contract dishonestly, unless it 
IS shown that he had the intention of dis¬ 
honestly appropriating the sale-proceeds at the time 

of the sale. . 


An auctioneer cannot be said to be liable for 
criminal breach of trust if lie does not punctually 
carry out eA*ery term in the agreement. 

A person charged with criminal broiieh of tru.st of 
property entrusted to liim cannot be convicted of 

embezzling the amount obtained by dealing with the 

property. 

Criminal appeal against the order of 
the Fifth Presidency Magistrate, Calcutta, 
dated 6th December 1913. 

Mr. Bagram (Avitli him Babu Tarhessnr 
Pal Choivdhury), for the Appellant. 

Babu Manmatha Nath Mukerjee, for the 
CroAvn. 

JUDGMENT.—This is an appeal from 
the judgment and sentence of the learned 
Presidency Magistrate, Fifth Court, convict¬ 
ing the appellant C, Balthasar, of an 
olfence under section 409 of the Indian 
Penal Code and sentencing liim to pay a 
fine of Rs. 500 or in default to be 
rigorously imprisoned for four months on 
the first count of the charge, no separate 
sentence being passed on the other tAvo 
counts of the charge. 

The first objection raised to this 
conviction is that the charge is defective 
and misleading and that no conviction 
can be held upon that charge for the 
alleged misappropriation of the sale-proceeds 
of the furniture. The second objection is 
that there is no finding of Avhen and 
hoAV the appellant misappropriated the 
sale-proceeds and nothing to shoAV 
dishonest intention. 

The charge is a curious one and runs 
as folloAA's;—• That you on or about the 
24th November 1912, in Calcutta, being 
a public auctioneer, committed criminal 
breach of trust in respect of three articles 
of household furniture, almirah, etc., 
Avorth Rs. 109, given to you by Mr. 
W. J. O’Grady for sale and remittance of 
the sale-proceeds to him, and you thereby 
committed an offence under section 409 
of the Indian Penal Code;” and the other 
two charges are similar Avith regard to 
sales of furniture on the 5th December 
1912 and on the 22nd December 1912. 

It is argued, and in our opinion very 
forcibly argued, that this charge cannot 
possibly relate to the alleged misappropria¬ 
tion of the sale-proceeds. Section 405 
says: Whoever, being in any manner 

entrusted Avith property, or Avith any 
dominion over property, dishoiiestlj^ 
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Ttiisappropriate.s or converts to Ins own 
use that property, or dishonestly uses or 
disposes of tliat property in violation ot 
any direction of law,..,.... ..or of any legal 
contract, expressed or implied, which lie 
has made touching the discharge of such 

trust,.is guilty of criminal breach ot 

trust!” Now, substituting^^ the word 
“furniture” for the word property, it 
would be clear that the section does not 
cover misappropriation of the sale-proceeds. 
But even assuming, as we think it ought 
to be assumed, that the word property 
includes furniture or the value thereof, 
even then it could not be said that the 
appellant had disposed of the furniture or 
the value thereof, namely, the sale-proceeds, 
in violation of his contract dishonestly, 
unless it were shown that he had the 
intention of dishonestly appropriating the 
sale-proceeds at the time of tlie sale; and 
the dates given in the charge clench tliis 
contention which is admitted by the learned 
Vakil for the prosecution. Ho says that 
it is incumbent on the prosecution to 
prove that on the date of sale the 
accused intended to misappropriate the 
sale-proceeds. There is absolutely no 
evidence for that, and indeed all the 
evidence goes to the contrary. Tliere was 
a regular business going on and all 
moneys received were paid into tlie account 
of that business and the ordinary practice 
of the business was to pay the sale- 
proceeds out to the owners of the goods 
sold one month after the sale, and it is 
put forward as evidence of the dishonest 
intention of the appellant, that imt having 
l)een able to pay the money due on the 
*23rd December in connection witli the 
sale of the 24t]i November, lu‘ still went 
on selling the furniture for Mr. O'Grady 
on the 29tli December and took tlie sale- 
proceeds. But this apparently was with 
Mr. O’Grady’s knowledge ami consent, and 
it was not till January or Fidiiniary that 
Mr. O’Grady removed the remaindei* i>f 
his furniture from tlie appellant's hand. 
It cannot be said that the aucti<niei'r is 
liable for criminal breach of trust if bo 
does not punctually carry out every term 
in the agreement. Bor instance, if ho did 
not hold the .sah? on the agreed date, 
tlie 2-1-th November, it could not be said 
tlnit he cuiniiiittecl criminal breach of 


trust. In the .same way if there was 
delay in payment, that is not in itself 

a breach of trust. On the dates in the 

charge it is clear that the wider sense 

which is sought to he given to the charge 

cannot possibly he accepted. The offence 
having been said to have been committed 
on the 24th November, it cannot he applied 
to misappropriation of money on or after 
the 23rd December. It is conceivable that 
a charge might have been framed to 
cover the whole circumstances of the 
transaction, but this is not such a charge; 
and it seems to us to fall within the rule laid 
down in the case of Bipm Das Oin v. 
mrailarnoni Bewa (1), to which one of us was 
a party, that where the charge against the 
accused is to the effect that he committed 
breach of trust in respect of some property 
which he took from the complainant and 
was, therefore, guilty of an offence pniiislmble 
under section 406, but at the trial he was 

convicted of embezzling not the property but 
the amount obtained by dealing with the 
property, the conviction was bad and 
must bo set aside. Wo are, therefore, of 
opinion that, on the first point, this appeal 
must succeed and the conviction and sentence 

must be set aside. 

But ns that might render a re-trial necessary, 
we must also proceed to deni with the second 
point, namely, whether there is any hiiding 
or any evidence of dishonest intention 
referable to the 24th November, oth 
December and 22nd December, respectively, 
ill respect of these three charges. VVe 
are inuihle to tind any such tiiiding or 

any such evidence, and none has been 

shown to us. It is not pretended that 
on tlie dates of the auction sales the 
appellant had the slightest dishonest 
intention or did not mean to make 

good tho money to the complainant. 

It is lulniittod that, owing to terrible 
domestic misfortuno in which the complainant 
himself deeply sympathised, he was unable 
to attend to his Imsiness and fell into 
grave pecuniary difficulties. Under os® 
eireiimstances, ho has been uiia e 

.satisfy his creditors of whom the complainant 
i.s one. But that he has been endeavonring 

to do .so is clear from the evidence of Mira. 

It . ...1.. olikt lOPWftTu 


(I) I'J t'. W. N. 677; 7 Or. L. J. 372. 
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vnth the allegation that slie has been 
cheated by the appellant, admits that she 
has been paid every penny of her money 
except Rs. 2-13, Then again it is sought to 
show dishonesty from the evidence of one 
Mr. Salt, a Civil Engineer, who says that 
he instituted a case on the same ground 
as the present case against the appellant 
in the Second Presidency Magistrate’s 
Court, but withdrew it on getting a 
hundl which subsequently turned out to 
be a bogus one on a forged Bank 
(whatever that may be), and it was dis¬ 
honoured. He was cross-examined to show 
that he had received a notice from the 
Court prohibiting the accused from paying 
the money on the Jmndu This he denied, 
but the learned Counsel who appears for 
the appellant has very rightly laid before 
us the actual order of this Court 
prohibiting the appellant from paying the 
money due on that hundi to Mr. Salt on 
the ground that it was attached by one 
of Mr. Salt s creditors, There is, therefore, 
absolutely no evidence of dishonesty in 
this incident, nor, had it been shown that 
the appellant acted dishonestly towards 
Mr. Salt, could we have accepted that 
as any evidence of intention in the present 
case: for we are not aware when these 
transactions^ took place with Mr. Salt, 
and there is nothing in the evidence to 
show it. We are, therefore, on the second 
point also of opinion that the conviction 
is bad, there being no evidence and no 
finding of dishonest intention within the 
meaning of section 405 of the Indian 
Penal Code. 

The conviction and sentence are, 
therefore, set aside and the accused 
acquitted. The fine, if paid, will be 

refunded and the appellant will be 

discharged from his bail. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Appeal No. 422 op 1914. 

November 4, 1914. 

Present: —Mr. Lindsay, J. C. 

GAJJA— Accused—Appellant 

versus 

EMPEROR —Prosecutor—RevSpondent. 

Arms Act (XI of 1878), ss. 4, 20— de¬ 

finition of — Weapon, dangerous and prohahly to cause 
death if used — Pole-axe. 

The definition of “arms” in the Arms Act is 
neither exhaustive nor altogether happy. 

Emperor v. Satish Chandra Roy, 34 C. 749; 11 C. W. 
N. 97l; 6 Cr. L. J. 227; 6 C. L. J. 751, referred to. 

The mere fact that a weapon is dangerous and, 
if used, may probably cause death, does not make 
it “arms” within the meaning of section 4 of the 
Arras Act. 

A weapon consisting of a plain lathi, a blade 
and two moveable screws and so contrived that 
by loosing the screws the blade may be detach- 
ed from the shaft made up of the lathi, is not 
“arms” as defined in section 4 of the Arms Act, 
although the weapon may be described as a pole¬ 
axe. 

Appeal against the order of the Sessions 
Judge, Hardoi, dated 4th September 1914. 

Mr. St. G. Jackson, for the Appellant. 

The Government Pleader, for the Respond¬ 
ent. 

JUDGMENT.—The appellant, Gajja, has 
been convicted under .section 20 of the 
Arms Act and sentenced to rigorous im¬ 
prisonment for two years. The charge 
against him was that he was in possession 
of a weapon which the learned Judge 
describes in his judgment as a pole-axe.* 
This weapon is of a somewhat curious 
construction. It consists of a plain lathi, 
a blade and two moveable screws. The 
weapon has been so contrived that by 
loosing the screws the blade may be de¬ 
tached from the shaft Avhich is made up 
of the lathi. The learned Judge has called 
this weapon, as I have said, a pole-axe 
or a kanta, and the principal point taken 

♦The weapon in question was constructed as below 
—Ed. 



a —lathi. 
h —blade. 

c and d —moveable screws. 
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in appeal is that the weapon is not arms” 
within the meaning of tl.at expression as 
defined in section 4 of the Arms Act 
(XI of 1878). As has been remarked in 
the Calcutta case reported as Ernperor v. 
Safish Chandra Eoy (l), the definition of 
“arms” in the Arms Act is neither 
exhaustive nor altogether happy. I have 
had this weapon sent for and I have 
examined it and so far as I can see, it 
cannot he said to he either fire-arms, a 
bayonet, a sword, a dagger, a spear, a 
spear-head, a liow or an ari’ow. 1 am 
not aware of any authority for ^ tlie pro¬ 
position that an instrument which ^might 
be described as a pole-axe is arms 
within the meaning of this definition ; on 
the contrary, I should be rather inclined 
to suppose that it is not. The only^ pole¬ 
axe which is known to me is an imple¬ 
ment which is used by butchers for 
killing cattle. Altogether this weapon, 
although of a somewhat ingenious con¬ 
struction, seems to me to more ^ closely 
resemble an implement whicli is very 

commonly seen in villages and in which 
a blade is fastened to a long hithl for 
the purpose of cutting branches of trees 
for the purpose of feeding goats and other 
animals. It may be, of course, as the 
learned Judge remarks, that the weapon 
is a dangerous weapon and if u.sed might 
probably cause death, but this description 
might be applied to any kind of domestic 
utensil, such for example as a carving 
knife or the gamlasa wliicli is to be found 
in every Indian hut. It cannot he said 
that because tlie Avoapon is a dangerous 
one, it is “arms.” I am unable to satisfy 
myself after inspection of tin's implement 
that it is “arms” within tlie meaning of 
the Act and I think, therefore, that this 
appeal must he allowed. I accept the ap¬ 
peal, set aside the conviction and sentenci* 
and direct that the accused, (laj.ja, 1 h‘ 
acquitted and released. 

Appeal (dJnirfd. 

(1) 3 tC. 740; 11 C. W.N. 071; fiCr. L. .j. 227; 

C. L. J. 751. 


CALCUTTA HIGH COURT. 

Ckiminal Revision Case No. 808 of 1914. 

June 18, 1914* 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 

KANCHAN MALLIK and others— 
Accused—Petitioners 
versus 

EISIPEROR— Opposite Party. 

Appeal (Crimlunl)—Appellate Conrf, (hitij of. 

lu-an appeal from a conviction and sentence it is 
for the A])pellate Court, as for the first Court, to bo 
satisfied amrniatively tliat the prosecution case is 
substantially true ami that tlio guilt of the appellant 
lias been established lieyond all reasonable doubt. 

Criminal revision against an order of the 

Sessions Judge, Khulna, dated 25th March 

1914, modifying on appeal the order of the 

Deputy ^Magistrate, Khulna, dated 13th 

March 1914. 

^[aulvi Fa:lul for the Peti¬ 

tioners. 

JUDGMENT,—In this case the petitioners 
Avere convicted under sections 186 and 144, 
Indian Penal Code, and sentenced, peti¬ 
tioners Nos. 1 and 3 to three months* 
rig(jrous imprisonment and to pay a fine of 
Rs. 50 under eaeli section, and petitioner 
No. 2, Harmuz Ali, Avho is said to be a boy 
of 13 or 14 year.s of age, to pay a fine of 
Rs. 25 under each section. The sentences 
of imprisonment on the petitioners Nos. 

1 and 3 were to run concurrently. They 
obtained a Rule from thi.s Court calling 
upon the District iMagistrato of Khulna 
to show cause wliy tlie order complained 
of should not he set aside and such other 
or furllter order made as to this Court 
might seem tit and proper, on the ground 
tliat at the liearing of the appeal by the 
learned Sessions Judge the learned Sessions 
Judge approached the consideration of 
the case from a Avrong standpoint. On 
turning to his judgment Ave find that he 
opens his judgmentas folloAVs: — The pixisecu- 
tion has examined nine Avitne.sses and the 
defence two (out of five in all) to pivve the 
rival occurrences. The lower Court Avith 
tlie witnesses before it has believed the 
former, and unless reasonable gmind is 
given nu' for ditiering, I must accept that 
timling id* fact.” That is to say, he has 
praei ieally called upon the appellftiits 
before Iiim to establish to his satisfaction 
that tln» first Court has come to a Avrong 
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finding. This is not the standpoint from 
which an appeal in a criminal case is to 
be approached. In an appeal from a 
conviction and sentence it is for the 
Appellate Court, as for the first Court, 
to be satisfied affirmatively that the pro¬ 
secution case is substantially true and 
that the guilt of the appellants has been 
established beyond all reasonable doubt. 

We are, therefore, of opinion that the 
order of the Appellate Court must be 
set aside, and we accordingly set it aside 
and direct that the appeal be re-heard. 
At the re-hearing of the appeal it will be 
for the consideration of the Sessions Judge 
■whether the cumulative sentences in the 
case of Harmuz Ali ought or ought not 
to be affirmed. In these terms we make 
the Rule absolute. 

Bide made absolute. 




LOWER BURMA CHIEF COURT. 
Criminal Revisions No. 176 and 294B 

OF 1914. 

September 29, 1914. 

Present: — Sir Charles Fox, Kt., Chief Judge. 
ELIAS and another—Acctsed—Petitionees 

t'ersus 

EZAKIEL —Complainant—Opposite Party. 

Criminal Procedure Code (Act V 0 /1898J, ss. 350, 
.b4Ai—Transfer of Magistrate pending trial—Expenses 
of prosecution witnesses recalled^ whether to he paid hy 
accused. 

Where on tlie transfer of the trying Magistrate 
the accused claims under section 350, Criminal 
Procedure Code, to have the witnesses re-examined 
by the succeeding Magistrate, the -witnesses shoyld 
be re-summoned without payment of any fees. 


Review of the order of the Township 
Magistrate of Bassein, dated the 2nd of 
September 1914, passed in Criminal Trial 
No. 50 of 1914. 

FACTS.—The facts appear from the 
following order of reference made by the 
Session.s Judge of Bassein :— 

In this case the petitioners are under trial 
in the Court of the Township Magistrate of 
Bassein on the complaint of one Ezakiel. 
After the whole of the prosecution evidence 
liad been taken the Magistrate framed charges 
under section 323, Indian Penal Code. At 
this stage the Magistrate was transferred 
and was succeeded by Mg. U Gyaw. The 
petitioners then claimed under section 350, 
Criminal Procedure Code, to have the 
witnesses re-examined by the new Magistrate. 
The Township Magistrate then passed the 
following order: Summon prosecution wit¬ 
nesses on payment of fees by accused,’’ 

The petitioners now apply to have tlie 
order requiring them to pay fees which, I 
take it, means only process fees set aside. 

I think the order should be set aside. 
Section 350, Criminal Procedure Code, gives 
the accused, in the circumstances arising in 
this case, an absolute right to have the wit¬ 
nesses re-called and re-examined. No con¬ 
dition is imposed and, in my opinion, it is 
not witliin the competence of the Magistrate 
to impose any condition. 

The imposition of such a condition as in 
the present case might conceivably have the 
effect of a denial of the right expressly con¬ 
ferred by section 350. 

I, therefore, submit the proceedings to the 
Chief Court with the recommendation that 
the order of the Magistrate be set aside and 
that he be directed to re-sumraon the pro¬ 
secution witnesses without requiring any 
payment by the accused. 

I would add that in such circumstances it 
seems inequitable that the complainant 
should have to pay the further expenses 
incurred. The case seems to be one in which 
the Magistrate should exerci.se his discretion 
under section 544, Criminal Procedure Code, 
and direct the payment of the additional 
expenses by the Government. The case, 
however, is not dealt with in the rules for 
the payment of expenses of witnesses framed 
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under tlmt section.^In^tructions for keeping 
Criminal Register No. Ul-aml I am in some 
doubt wliether, in view of those rules, tbe 
Afagistmte ran dirort tlie payment of the 
expenses of the witnesses liy the Covernment. 
I would, tlierefore, ask tliat, if possible, 
instructions should be given to the .Magis¬ 
trate on this point also. • I 1 

ORDER.—The onler of the Alagistrate 
requiring tlie aecu-e<l to pay fee.s for the 
summoning of the prosecution witnesse.s is set 
aside, and lie is directed to re-summon them 

without payment of any fees. 

His attention is called to rule 20 , paragraph 
870 of tlie bower Rurrna Court’s Alanual, 
Volume II, and to rule 1 (3) of tlie rules as to 
payment of witnesses’ e.xpenses published at 
page 137 of Wlume II of the Lower liurma 

Courts Manual. 


iMADRAS HIGH COURT. 

CutMiNAi- RiiVisioN Cask No. d2() ok 1914. 

Gkiminal Rkvisiom Phtition No. 279 

OK 1914. 

Ortobor 21, 1914. 

Presenf: —Mr. Justice Ayling ami 
Air. Justice Hannay. 

In re RAMBtLAS and othkiis—Accpsko— 

Phtitio.vk us. 

Criminal Prori'ilnrp Ca>h' (.!('/ T <»/ lSl)S), n. 17h— 
Ilinidis i^cnl for i‘ii('iif!ltmi‘iif lo Biimlnnj Iruni 
pnram in I'iroilr -Itfrripf o/ hundi ami 
lion of ini)rri‘>h in liunlnnj — Prfifinni'r oj' 

nonihay—Jnristlirlion of Sab- l)irisitoi il M njistratr, 
pioiic, io trij ofU’iu'p ■ Criminal birach •>/O 
of, triion compli’le. 

WIicomIh' petitioners Nvlio wen* brokers n'si(lin<r 
uiul earrvin;^ on l)U.sines.s in the Bombay Bresidenev, 


wore charged with having committed criminal 
lireaeh of t7*nst before the Sub-Divisional Magistmte 
of Erode in respect of the proceeds of certain hnndis 
cMitnisted to tliem for oiicashmont by the com- 
))laiimiit.s, merchants of Dhnrapiiram in Erode, and 
the ltnn-li.< were received and cashed by the 
jM'titioners in Bombay and the sale-proceeds retained 

and inisapin-opriated there: 

JIclil, that llie Sub* Divisional Magistmte of Erode 
liiid no’jurisdietion to try the case and section 179 of 
the Criminal rroeedure Code did not give him 
jurisdiction. 

The offence of criminal breach of trust is com- 
pleted by the misa]tpn>priation or conversion of the 
propertv dislimiestly, i. c., witli the intention of 
causing wnmgful gain or wrongful loss. It is only 
the Intention which is essential. Whether wrongful 
gain or loss actually results is immaterinh it is a 
eouseipietiee hut no essential part of the offotico, and 
a person is not accused of the offence by reason of it. 

(hineshi I'll w Xanil Kirhore, 1") Ind. Cas. 319; 13 
Cr. I.. .1. 179; '0 A. b. k); 3t A. -tvS7, referred to. 

i^nccn-b'mprc.ct v. tl’BnVa, 10 A. Ill; A. W N, 
(IHOB) lOb Mahaih'o v. Emperor, 0 Ind. Cas. 
.503; n Cr. L J. 372; 7 A. b. J. 310; 32 A. W: 
Lamjriihic v. (iracc Atkins, 1/ Ind. Cas. <02: 13 Ci. 
h. .r‘ 8.50; U) A. b. J. 131, 35 A. 20, 

Jmliic of Xorfh Arcut \. Rnmasunmi Asari, 22 1ml. 
Cus.'oOl; 1 b. W.302; (lOl-M M. W. N. 324; 15 Cr. L. 
.1 2n7 i>0M. L. J. 235. e.xulainod. 


Petition, under .^^ections 435 and 439 of 
tbe Code of Criminal Procedure, 1S9S, pay¬ 
ing tlie High Court to revi.se the oi-der 
of tbe Sub-Divisional first Class Alagistmte 
of Erode, in Calendar Cases Nos, 110 of 1913 
and 3 of 1914. 

Dr, S. Sit'ttmhiotlhatiy for tbe Accused. 

Tlie PnUio Prourcnfor, for tbe Crown. 

ORDER.—The petitioners, who are stated 
to he brokers carrying on business in the 
Bombay I’rosidency, are accused in two 
cases on tlie file of the Sub-Divisional 
Alagistrate of Erode. Tlie complaint against 
tliem is that they committed criminal 
breach of tru.st in respect of the pTOceeds 
of certain /uon/A, entrusted to them for 
encashment by tbe complainant^i, merchants 
of Dharapurnm in the Erode Sub-Division. 

The (iiu’sfion is whether the EiTide Sub- 
Divisional Alagistrate lias jurisdiction to try 
the cu.sos. 

Eroiu the recitals in the complaints, it is 
clear that (he huiidis were received and 
cashed by tbe accused (petitioners) in Bombay 
and tliat the casli proceeds wore retained and 
inisa (ipropriated tliere. 

If is conceded in tlie course of the 
hearing before us that the accused 
have been, and still are, residing outside 
this Ibvsideney ; so that section lb5 of 
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the Criminal Procedure Code does not 
apply. 

The Sub-Divisional Magistrate has held 
the cases to fall within his jurisdiction in 
virtue of section 179 of tlie Criminal Pro¬ 
cedure Code, on the ground that the wrong¬ 
ful loss occasioned by accused’s act accrued 
to complainants at their residence and place 
of business, Dharapuram. 

We have carefully considered the etfect 
of section 179 of the Criminal Procedure 
Code read with section 405 of the Indian 
Penal Code, and are clearly of opinion 
that it cannot be interpreted as giving 
jurisdiction to the Erode Sub-Divisional 
Magistrate to try tlie present cases. The 
offence of criminal breach of trust is com¬ 
pleted (assuming a preliminary trust) by 
the misappropriation or conversion of the 
property (in this case the cash proceeds of 
the liundis) dishonestly, i.e,, with the inten¬ 
tion of causing wrongful gain or wrongful 
loss. It is only the intention which is 
essential. Whether wrongful gain or loss 
actually results is immaterial : it is a 
consequence, but no essential part of the 
offence, and a person is not accused of the 
offence by reason of it. The learned Public 
Prosecutor has drawn our attention to the 
second part of section 405, which deals 
with dishonest use or disposal of property 
in violation of law or contract. He says 
accused had contracted by letters received 
at Dharapuram to remit the amounts to 
the complainants there ; and argues that the 
contract was broken by failure to deliver 
the money at Dharapuram, and that this 
fact gives jurisdiction to the Erode Court. 
We are unable to follow this reasoning. In 
the first place the present case falls under 
the first, and not the second, part of the 
section : the complaint clearly charges 
dishonest misappropriation to accused’s own 
use, and not use or dispo.sal in violation 
of law or contract. Secondly, if it were 
otherwise, the offence would be committed 
where the dishonest use or disposal took 
place—not where the contract was made or 
should have been performed. 

No authority has been quoted in support 
of this last argument, but the Sub-Divisional 
Magistrate has based his decision on two 
rulings of the Allahabad High Court, 
Qtieen-Empj'ess v. O'Bnen (l) and Mahadeo 

(1) 19 A. Ill} A. W. N. (1896) 191. 


V. Emperor (2). These cases are undoubt¬ 
edly in point and afford some authority 
in support of his view. We observe that 
in the first case, the Court was proceeding 
under section 185 of the Criminal Pro¬ 
cedure Code and appears to have been 
influenced to some extent by considerations 
of convenience. The second case was 
decided by a single Judge, Avho was dis¬ 
posing of a revision petition against a con¬ 
viction. In declining to interfere he quoted 
Queen-Empress v. CBrien (1) and was 
prepared to follow it, but he also relied 
on section 182 of the Criminal Procedure 
Code as giving jurisdiction, and, further, 
on section 531 of the Criminal Procedure 
Code as justifying his refusal. This deci¬ 
sion certainly adds nothing to the earlier 
one, and, if the latter is to be taken as an 
expression of opinion on the strict interpreta¬ 
tion of section 179, then Avith all respect Ave 
are unable to folloAv it. 

In a later case, Ompulii Lai v. Nand 
Kishore (3), another learned Judge of the 
same Court, Karamat Husain, J., Avhile 
distinguishing Queen-Empress v. O'Brien (1) 
on the facts, discussed the meaning of 
section 179 of the Criminal Procedure Code 
in relation to a similar case to the present 
one and expressed exactly the same vieAv 
as Ave are inclined to adopt. In a still 
later case George Langridgev. Grace Atktns(4) 
another learned Judge (Mahomed Rafique, J.j 
elected to folloAV Queen-Empress v. O'Brien 
(1) but did not discuss the point apart from 
the rulings thereupon. 

The only case of this Court to Avhich Ave 
are referred is that of the Assistant Sessions 
Judge of North Arcot v. Eamasivami Asari (5) 
This arose out of an application to quash the 
commitment, and the main part for deter¬ 
mination Avas the applicability of section 
188 of the Criminal Procedure Code and 
the necessity of a certificate from the Politi¬ 
cal Agent. Spencer, J., remarked that the 
loss occasioned by the breach of trust in 
that case was a consequence” within the 
meaning of section 179 of the Criminal Pro- 


(2) 6 Ind. Cas. 563; 11 Cr. L. J.372j 7 A L J ^To 
32 A. 397. 

(3) 15 Ind. Cas. 319; 13 Cr. L. J. 479- 10 A T t 

45; 34 A. 487. v/ a. n. j 


(4) 17 Ind. Cas. 792; 13 Cr. L. J. 856; 10 A T 
431; 35 A. 29. 

(5) 22 Ind. Cas. 991; 1 L. W. 302; (1914) M TV 
324; 15 Cr. L. J. 207; 26 M. L. J. 235. 
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cedure Code sufficient to give jurisdiction, and 
quoted Queen-Empros.'i v. 0 Bnen (1) and 
Oporg^ Lnngriilge V. Grace Atkins (4) 
as authority. But the bulk of tlie judgment 
of both learned Judges was devoted to the 
effect of tlie want of a certificate, and with 
all respect we do not feel compelled to treat 
this as a considered ruling on the point 
binding upon us. 

These are all the cases to which we are 
referred i and we do not think their effect 
would justify our adopting a different 
interpretation of section 179 of the Criminal 
Procedure Code and section dOo of tlie Indian 
Penal Code to that whicli a careful considera¬ 
tion of the sections themselves seems to 

indicate. 

We set aside the order of the Sub-Divi¬ 
sional Magistrate and direct the discharge of 
the petitioners. 

(\yin’ictiitn set asi(le\ 
^{ccnscil (h'schargeil. 


BOMBAY HIGH COURT. 

CRIMlNAi/CoNFIllM.VTlON Cask Xo. J ok 1914. 

Marcli 9, 1911. 

Pi-csent: —Mr. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR—PuosRerTOR 

rersHs 

HANMARADDI RA:\[ARADDI— 

Accrsi-n. 

Criminnl Prorchirc (Uuic (Art T o/ ISDSJ, .%■. ]()2 - 
Statcuicntfs to PttJicc (HYirri-.-i, ailinlfi^ibilitij i>j—KriArnrr 
Act (I of IHTV, 

Under section HI2 of llio (’riminul PriH'{‘diiri* Code 
a Police OlHccr Clin Ijc nlloWL'd to <Ic|josc‘ to wiint a 

witness had said to liim in ili(> conrso of tlio invosii- 
gation for tlie purpose of <'t>iro)ioratinu: tin* (esti. 
inony of tliat witness ijcfore iho trial Ciairt. 

Per J. — Section l()2 of tlu' Criinittal Pi'or*'- 

dure Code excludes only tlie tcrifiiiij. 

Criminal Contirmution Cast* No. with 
Criminal Appeal No. 42 of 191I from convii'- 
tion and sentence passed by the Sessions 
Judge of Dbarwar. 

Mr. VeUnkar (with liim Mr. V. V. Bhuil- 
knmkar)^ for the Accused. 

Mr. S’. S. F(ttkai\ Goverment Pleader, for 
file Crown. 


JUDGMENT. 

He.vtox, J.—A certain Hanmaraddi has 
been convicted of the murder of Rama 
Valikar and has been sentenced to death. 
The case corae.s before us for confirmation 
of that sentence and also on the appeal 
of the convict. 

It appear.s that about the 22nd of August 
1913 the corpse of a man, who.so head was 
almost severetl from his body, was found in 
the village of Haleratti. On making inquiries 
the Police discovered from the neighbour¬ 
ing villagers that the murdered man had 
been accompanied by another man and a 
woman. They were all strangers to that 
locality. Neither the identity of the murdered 
man nor his companions was at the 
time ascertained. About a month later, 
however, the identity of the murdered man 
came to be suspected. His wife was question¬ 
ed and thereafter the Police were enabled 
to make complete inquiries. They discovered 
that the murdered man was one Rama and 
that bis companions were the accu.sed and 
the decoa.sed's wife, Honnava It was found 
that Honnava bad for some time been living 
at ;Makrabi wliero the accused also lived, 
that her husband had been working at 
another village, ^lagnl, that he had taken 
liis wife from Mukrabi for a time and that 
thereafter he and his wife set out to go to 
Haveri ami were jtunod on the way by the 
aeeused. t)n their journey these three persons 
crossed tlie feri’y between Bannimatti and 
(lalagnatli, whenectliey proceeded to the place 
whore tlie corpse was subsequently found. 
Prom there Honnava and the accused returned, 
spending tlie night at a village on the way 
and re-erossing the ferry on the following 
day. This gave the Police an opportunity 
of which they availed themselves of tracing 
the movements of tlieso persons and identify¬ 
ing tlie individuality of each. They have 
been enabled put before the Court perfectly 
credible evulenee of all the cii*cunistances 
iliat I liave stated. Then there is the 
evidence of the dead mans wife Honnava, 
who ileseribes how lier husband was murdei*ed. 
It is Miid that slie is an aecomplice witness, 
Ibiwever tliaf may be, we mu.st, in a case 
of iliis kind, regard her evidence with caution, 
bt'cause wbetlier an aeeomplieo or not, she 
was present at the murder and for weeks 
tliereafter >he gave no information about the 
crime and it is pi'ovod that §ho ht\d 
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(ntimate relations Avitli the accused. It does 
not seem to me to matter in the least whether 
you call her an accomplice or not. Her 
evidence must be valued in relation to these 
circumstances. However, in the light of 
the surrounding circumstances, from the 
undoubted truth of the facts that the three 
persons travelled together, that one of them 
was left dead where his body was found 
and that the other two returned to their 
village together, there can be little doubt 
that the man was murdered by one or both 
of them. This conclusion is fortified by the 
subsequent conduct of the accused himself 
who gave an untrue account of his proceed¬ 
ings and had two letters written at intervals 
of about a fortnight which were designed 
to induce people to believe that the murdered 
man was still alive and working in a 
distant village. Here, again, the evidence 
is, to my mind, credible and indeed convinc¬ 
ing. Taking the circumstances as a whole, 
they leave no doubt whatever that the accused 
was the man, whether helped by the 
woman or not it does not matter, who 
killed Rama. 

The credit of the elucidation of these 
circumstances is mainly due to the promptness 
and intelligence of the Police inquiry and 
for that inquiry I gather, Balwant Vyanka- 
tesh, Sub-Inspector of Haveri, is mainly 
responsible. 

For these reasons I confirm the convic¬ 
tion and also the sentence in this case. 

There has arisen and has been discussed 
a point as to the meaning of section 162 of 
the Criminal Procedure Code. It appears 
that amongst the villagers, who were near 
the scene of the offence Avhen the murder 
took place, was a boy who happened to see 
the three persons. The deceased’s wife 
before the Committing Magistrate stated 
that she had not seen this boy. Before the 
Sessions Court she stated that she had seen 
him. On this state of facts the defence 
might very easily and with no other facts 
bearing on the point known with some force 
argue that the woman had changed her 
story, that the earliest known account of 
the matter which she gave was less favourable 
io the prosecution case than that she gave 
to the Sessions Court and thereon they 
might very properly found an argument 
th^t the witnesses liad-been taiupered with 


and that the case presented clear indications 
of that kind of influence which properly 
ought to raise doubts in the mind of the 
trying Judge. To rebut an argument of 
this kind it was proved from the mouth of 
the investigating Police Officer that to him 
the deceased’s wife had said that she saw 
the boy. If wdiat the investigating Police 
OfiScer says be true, then it completely 
destroys the defence argument. The question 
argued before us is, whether the Police 
OflScer could, as the law stands, be allowed 
to depose to what this woman had said 
to him for the purpose of corroborating 
what slie said before the Sessions Judge. 
My own opinion is that the Police Officer 
could depose to that effect. I do not 
propose to discuss the various authorities 
which have been referred to. Lengthy 
arguments on this very point find a place in 
the books. I will only say that I do not think 
that either by its terms or by its intention 
section 162 of the Criminal Procedui'e Code 
prohibits the Court from receiving such 
evidence for such a purpose. 

Shah, J.— I concur. The learned Sessions 
Judge has examined the evidence with great 
care in an exhaustive judgment and has 
considered all the arguments urged in favour 
of the defence. Substantially the same argu¬ 
ments have been urged before us. Generally 
speaking I agree with the lower Court in 
its appreciation of the evidence and with the 
inferences drawn by it. 

It is not disputed before us that the deceased 
whose body was found on the 22nd August 
last was Rama, the husband of Honnava, and 
the evidence in the case clearly establishes 
the fact. 

I accept the evidence of Honnava and 
Gudda as true in the main. Honnava’s 
evidence, no doubt, must be received -with 
caution, though I do not accept the argument 
that she is an accomplice. She did not give 
out her present story soon after the occurrence 
and gave varying accounts from time to time, 
which was to a certain extent natural under 
the circumstances. Having regard to the 
proved circumstances in the case, I am 
inclined to believe her present account that 
she saw the accused killing the deceased. 
As to the evidence of Gudda, quite apart 
from the fact whether he was seen by 
Honnava or not, I accept it as true, despite 
the crjticisin of Mr. Velinkar on Iiis evidence* 
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The fact of tlie journey of tlie deceased and 
Honnava in the coiiipaiiy of the accused is 
proved by reliable evidence in theca.se. ihe 
subsequent conduct of the accused, whicli 1 do 
not propose to examine in detail, lends strong 

corroboration to the prosecution stoiy. It 
is enough to refer to his association with the 

letters, Exhibits 27 and 28. The accused is 
proved to have taken those letters to Satyava, 
whicli appear on tlie evidence to have been 
written at his instance. It is proved that 
the deceased was never at Amlikop. The 
obvious inference that arises from the proved 
conduct of tlie accused is that he was trying 
to conceal the death of Rama, which was 
known to him. On a careful consideration 
of the evidence and tlie arguments advanced 
on behalf of the accused, I have no hesitation 
in coming to the conclusion that the deceased 
Rama was murdered by the accused. The 
circumstances connected with the crime 
demand that the sentence should be con¬ 
firmed. 

The Police investigation in this case appears 
to me to have been made witli unusual 
ability and thorough ness, and affords a 
telling illustration of the manner in which a 
case could be investigated without the aid 
of a confession. 

I desire to allude to a point which has been 
raised before us in connection witli Honnava's 
evidence. It has been pointed out tliat 
though she stated before the Committing 
Magistrate that she did not .see any Kurbar 
boy then, slie now denies having made that 
statement, and says that she bad seen a l)oy 
from Haleritti. It is urged that the state¬ 
ment before the Committing Magistrate 
represents the truth. Even tlion 1 do not 
think that the main conclusion in 1 ho case 
is affected in any way. It is urged on behalf 
of the prosecution, however, that the argu¬ 
ment is based upon a misapprehension of 
facts and that the Sub-Inspector has been 
examined to show that Honnava stated before 
the Police that slie did .see a boy at tlie time. 
The question of law that arises is, whether 
the prosecution can be allowed to adduce oral 
evidence in proof of her statement before the 
Police in order to corroborate her testimony 
at tlie trial. Her statement to the Police 
was admittedly reduced to writing, and it is 
common ground that such writing cannot 
be used as evidence. ^Ir. Velinkar contends, 
and not without force, that it would bo 


unreasonable to allow any oral evidence of 
the statement to be given when the writing 
containing the statement cannot be proved. 
On the other hand, it is argued on the strength 
of section 157 of the Evidence Act that the 
right of the prosecution to prove any state¬ 
ment to corroborate the testimony of any 
witness under that section is not taken away 
by section 1()2 of the Code of Criminal Proce¬ 
dure which only provides that the writing shall 
not be used as evidence. The point is not free 
from difficulty which is sufficiently reflected in 
the diversity of judicial opinions bear¬ 
ing on the question. The judgment of 
Knox, J., in Rustam v. Emperor (l) and the 
observations of Beaman, J., in Emperor v. 
Narayan Raglinnafh rail'i (2) represent one 
side of the question and the judgment of 
Karaniat Husain, J., in the case of Riisfam v. 
Emperor (1) and the decisions in Faniwira 
Nath Bajierjee v. Emperor (3); Emperor 
V. Nilakanta (4) and Muthuhimarasivami 
Pillai V. Emperor (5) represent the other 
side. I have carefully considered the 
question, and on the whole I incline to the 
view that looking to the plain language of sec¬ 
tion 1()2, Criminal Procedure Code, the 
only is excluded from evidence, but the right 
to prove any statement made to the Police by 
oral evidence to corroborate the testimony of 
any witness is not taken away by that .section. 
This conclusion derives support, from or is 
at least in consonance with, the view taken 
by this Court in Emperor Bahaji (6) in 
whicli tlio Court, while directing a re-trial, 
ordered that the Chief Constable should be 
examined as to the statements made to him by 
the witnesses during the Police investigation. 
Such an order would be inappropriate, if the 
oral evidence of the statements were inad¬ 
missible. 'Phe anomaly, if any, can be 
remedied by the Legislature. Our ^ duty 
plainly is to construe the section without 
unduly straining the language used by the 
Ijogislature. I think, therefore, that the 
evidence of the Sub-Inspector was rightly 


(1) 0 Iml. Cas. 101; 7 A. b. J. 408; U Cr. L. J. ^5. 

(2) 1) llom. b. H 780; 32 H. Ul; 6] Cr. L. J. 164j 3 

. b. T. 414 (F. m. ^ 

(:0 1 liub Cas 070; 5 M. L. T. 97: 19 C. W. N. 197! 

C. b. J. 190; 0 Cr. b J. -152; 30 C, 281. ^ 

14) 14 Ind. Cus. 849: (1912) M. W. N. 20q 13 Cr. 

.T. 30,-); 22 M. b. .1. UHk 30 M. 247; H M.L.T. l Supp. 
(:.) 14 1ml. Cas. 890; 13 Cr. b. J. 352; (1912) M. W. 
549; 12 M. b. T. 1;35 M. 397- 
(0) 9 Uoin. L. K. 300; 5 Cr. b. .T.353. 
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admitted on this point. At the same time, 
I think that under ordinary circumstances 
the admission of the oral evidence of the 
statements made to the Police when they 
are reduced to writing is not in keeping with 
the spirit of section 162, Criminal Procedure 
Code, and the existence of exceptional 
circumstances would be absolutely necessary to 
give any appreciable value to such evidence. 
In this case, for instance, Honnava’s state¬ 
ment in question at the trial deserves to be 
credited, not simply because the Sub-Itispector 
says that she had made a statement to that 
effect to him, but mainly on the additional 
ground that though it was suggested in 
her cross-examination that she had made 
a contradictory statement before the Com¬ 
mitting Magistrate, it could not be suggested 
to her that her earlier statement to the 
Police on this point was in conflict with 
her present version and that the Sessions 
Judge did not ask her any question on this 
point, though she was re-called on the 8th 
January after the Sub-Inspector was examin¬ 
ed and questions on other points, arising 
out of her statement reduced to writing 
before the Police, were put to her by the 
Court. 

Conviction and also sentence confirmed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 810 op 1914. 

May 27, 1914. 

Present: —Mr. Justice Piggott. 

NATHI MALL—Applicant 

versus 

EMPEROR— Opposite Party. 

Ci'tminal Procedure Code {Act V of 1898), ss. 12, 460 
528 -Transfer of case Magistrate made Chairman of 
Municipal Board, whether still Magistrate and suho7'dU 
nate to District Magistrate — Jurisdiction. 

A Magistrate, who is gazetted to the office of the 
Chairman of a Municipal Board and takes charge of 
that office, is divested of his territorial jurisdiction 
as Magistrate and is no longer subordinate to the 
District Magistrate. The latter, therefore, cannot 
transfer any criminal case to him for trial. 

Criminal revision from an order of the 
District Magistrate of Cawnpur. 

Mr. E. A. Howard, for the Applicant. 

Mr. E. Malcomson, for the Opposite Party. 


SHERATI SHEIKH V. EMPEROR. 

JUDGMENT.—The District Magistrate 
of Cawnpur has for certain reasons given 
in his order transferred a criminal case 
pending in the Court of Mr. J. N. G. 
Johnston, Joint Magistrate of Cawnpur, 
for trial by Mr. R. H. Williamson, 
Chairman f the Municipal Board, Cawnpur. 
I have no doubt that when Mr. R. H. 
William.son was gazetted to the office of 
the Chairman, Municipal Board, and took 
charge of that office, he was thereby 
divested of his territorial jurisdiction as 
Magistrate, first Class, attached to the 
Cawnpur District. Even if it could be 
contended that Mr. Williamson continued 
to be a Magistrate of some sort while 
holding the office of Chairman, Municipal 
Board, I am quite clear that he is not a 
Magistrate subordinate to the District 
Magistrate. The order complained of cannot 
be sustained. It is, therefore, set aside. 

Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 599 op 1914. 

May 25, 1914. 

Present: —Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

SHERATI SHEIKH alias SHERATI 
SARCAR— Accused—Petitioner 

versus 

EMPEROR ON the complaint op 
GOBINDA CHANDRA SHAHA 
—Opposite Party. 

Criminal Procedure Code {Act V of J898), s. 494— 
Accomplice-—Withdraical of prosecution, effect of—Prior 
statements of accomplice, whether should he produced. 

An accomplice, who is tried jointly with the accused, 
ceases to be on trial with the accused as soon as the 
prosecution against him is withdrawn under sec¬ 
tion 494 of the Criminal Procedure Code, and becomes 
a competent witness in the case. 

Prior statements of such a witness made to and 
verified by a Magistrate must be made accessible to 
the accused for the purposes of cross-e.xamination 
and, if necessary, contradiction. 

Criminal revision against an order of the 
Additional Sessions Judge, Mymensingh, 
dated 9th March 1914, affirming that of the 
Deputy Magistrate, Tangail, dated 26th 
January 1914. 

Babu Monniotha Nath Mukerjee, for the Peti¬ 
tioner. 
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JUDGMENT.—In this ca.se one Slierati 

Sheikli ^vas convictetl on the 2lHh January 

IDll under section 411 of the Indian Penal 

Code and sentenced to rigorous imprisonment 

for tliree months and to a tine of Ks. 40. 

It appears that in the tlr.st instance the 

petitioner and one Mojum Khan were placed 
on their trial togetlier and that on the Gtli 
November, with the consent of the Court, the 
Public Prosecutor withdrew from the pro- 
secution of Mojum Khan under section 494 of 

the Criminal Procedure Code. 

Mojum Khan was thereupon examined 

as a witness, and it is largely upon his 

evidence, the evidence of an accomplice, that 

the petitioner has been convicted. 

It appears also that prior to the trial 
Mojum Khan had made a confe.ssion to a 

Magistrate and that his confession was sul)- 

seaucntly verified by the same or another 
Magistrate to whom presumably, tlierefore, 
the confessing prisoner made further state¬ 
ments. The confession and these further 
statements have not been placed on the record, 
and on this ground copies were refused to the 

petitioner. i , i. 

On his behalf it is then contended before 

us,that no formal order of discharge 

having been recorded in the case of Mojum 

Klian, his evidence was inadmissible; and, 
secondly, that the petitioner has been pre¬ 
judiced by the failure of the pro.secution to 
produce the confession and further statements 

of the said witness. 

The iirst contention is based on the case 
of Banu Singh v. Emperor (1), but in the 
present case it is clear that notwithstanding 
the inadvertent omission to record a formal 
order of discharge tlie accomplice ceased to bo 
on trial with the present petitioner as soon 
as the prosecution against him was withdrawn 
and that being so, he became a competent 
witness. The matters urged against the 
value of his testimony do not render it in¬ 
admissible. 

There can, however, be no <iuestitm that 
for the purposes of cross-examination and 
if necessary, contradiction the prioi- state¬ 
ments of the witness should have been made 
accessibleto the accused, and wo are at a 
loss to understand why the Public Prosecutor 
should have withheld them and why tlio 
trying Magistrate failed to compel their 

production. 

(1) 33 C. 1353; 10 C. W. N. 902; 4 Or. L. J. 115. 


< 



AVe, therefore, set a.side the conviction of 
and sentence imposed upon the petitioner and 
direct that he be re-tried, the re-trial to take 
place before .some other competent Magistrate 
at Tangail if available, if not at the District 
headquarters. 

litde made absolute. 


MADRAS HIGH COURT. 

Ckiminal RkVISION' Cask No. 089 of 1914. 
Ckiminal Ricvision Pktition No. 580 

OF 1914. 

October 15, 1914. 

Present: —^^Ir, Justice Sadasiva Aiyar. 
in re PERUMAL NAIDU and Others 
—Acci-sei) Nos. 1 and 3 to G—Petitioners. 

Criiniiinl Procnhiiv Cotlc (.Ic^ T'(*/ 1898), .'t, 424 — 
Apjii'llofc Court, niu'thrr entitled to alter con* 
eirtion for principal offence into one of abetnicnt^Abettor 
■present at commission of offence, lehether can l)e con- 
rirfed of jtrineipal offence- 

An Ai>pi'llute Cmirt cannot alter a conviction 
(tf an accused Into tnto of abetment. 

If an acensed who abetted an offence was present 
at tlic comniis>iou of it lie is rightly convicted of tho 
principal offence. 

Petition, under sections 435 and 436 of 
tlie Code id Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the first Class Deputy Magis¬ 
trate of Saidapet Division, in Criminal 
Appeal No. 14 of 1914, preferred against 
thAt of the Second Class Magistrate of 
Poonammalle in C. C. No. 43 of 1914. 

Mr. B.K, Aiyangvr,iov the Petitioners. 
URDE R.—The Appellate Magistrate 
should not luivo altered the conviction of 
the 1st accused to one of abetment and he 
liad no right to alter it. [See Badmanahlid 
Paifi Kanniali v. Emperor (1)]. As the lat 
accused was present at the commission 
of tbo olTence which he abetted, he was 
rightly convicted by the trial Magistrate of 
tlie principal olleuco (section 114, Indian 
pL'iinl Code), 

On tlie merits I sec no reason to interfere 
ami iiiiving pointed out his erix)r to^ the 
Appellate ^lagistratc, I reject this revision 

petition. 

Fetiiion i^'ecfed. _ 
(0 5 Ind. Cas 1-15; 7 M. b. T. 79j U Cr. L. J. .40| 
20 M. b. J. 81; 33 M. 2G1. 
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MADRAS HIGH COURT. 
Cki.mixal Revision Ca;>e No. 412 ok 1914. 
CtiUiiA'AL Revision Petition No. 344 

OK 1914. 


November 12, 1914. 

Present: —Mr. Justice Ayling. 

In re ANANTHA PADIYARA— Acceseo 

No. 4—Petitioner. 

Criminal Frove(hi-c Code {Act I' of 1898), 

Siuiie tran.-inction, ’ incaniii'j of — Trcrpa^.-i and on ejcc^ 
tion assembling men to force entry, irhether part of 
same transaction—Joint trial, n-heiher legal. 

Tlie act of a trespasser in entering into a factory, 
and, subsequent to liis ejection tlierefrom, his act in 
assembling men to force an entry into it, arc acts 
unconnected witli each other and do not form part of 
the same transaction, within the meaning of sec¬ 
tion 239 of the Criminal Procedure Code, and a joint 
trial for sucli oftenccs is illegal. 

Unss:ilnppa v. Emperor, 6 Ind. Cas. 242; 7 M L T 
367; UCr. L. J. 293; (1910) M. W. N. 541; 

Koeri V. Emperor, 29 C. 385; 6 C. W. N. 485; Sahroh^ 

Anjar y. King.Emperor, 2 o M. (H; il M. L. J. 

^ 866; 28 I A 257 

(1. C.); 2 Weir 271, followed. 


Petition, under sections 435 and 439 of 
the Code of^ Criminal Procedure, 1S98, 
piajdng the High Court to revise the judg¬ 
ment of tlie Sessions Court of South Canara, 
lu (Jnminal Appeal No. 60 of 1913, preferred 
against that of the Joint Magistrate of 
Coondapur in C. C. No. 66 of 1913. 


Dr. Swamt'nadhan, for the Petitioner. 

The Acting Public Prosecutor^ for the 
Government. 

ORDER.— The sole question for deter¬ 
mination in this case is whether the offences 
forming the subject-matter of the three 
charges can be said to have been committed *^in 
the same transaction” within the meaning 
of section 239 of the Criminal Procedure 
Code. The second and third charges may be 
said to arise out of actions of the same 
unlawful assembly in prosecution of the 
same common object, and forming part of 
the same transaction. But this cannot, in 
my opinion, be said of the first charge, 
which relates to the initial trespass of 
accused Nos. 1, 2, 3 and 11 into the factory. 
The formation of the unlawful assembly 
which committed the acts referred to in 
the second and third charges only began 
after the ejection of the tre.spassers and I 
cannot find any ground for holding that 
the collection of this assembly formed part 
of any pre-concerted plan entertained at the 
time of' the original trespass. It seems to 


EMPEROR r. RICE. 

have arisen solely in consequence of the forci¬ 
ble ejection of the trespassers. 

The cases dealt Avitli in MnssaJappa v. 
Emperor (1) and Goblnd Koeri y. Emperor 
(2) are very similar cases, in each of which 
there was liekl to be misjoinder of ciiarges, 
and I can only hold that there was misjoinder 
here in respect of the first charge on the one 

hand and the second and third charges on 
the other. 

The conviction must, tlierefore, be set 
aside. A ide Subrahmania Aiyar v. Kina- 
Emjeror (3). 

As petitioner lias alreadj^ undergone tJie 
sentence imposed on him, it does iK)t seem 
necessary or desirable to order a re-trial 
and neither his Counsel nor the Public Pro¬ 
secutor suggest that course. 

Petition allowed-. Conviction set aside. 

(IlSUMIvS 04? ’ “ ■■ '*’■ “ 

(2) 29 C. 385; G C. W. X. 468. 

X? ^ I- Ik 640; 5 

C. ^\. X. 866; 28 I. A. 257 (P. C.); 2 Weir 271 


MADRAS HIGH COURT. 

Criminal Revision Case No. 697 of 1914, 
Criminal Revision Petition No. 586 

OF 1914. 

November 19, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 

EMPEROR —Petitioner 

versus 

RICE— Accl'sed. 

Motor Vehicles Act (XI 0 /18904,-s. 6 (I) —Charge 
against both coachman ami oicner, ichether illegal. 

There is nothing in section 6 (1) of Act XI of 1890, 
restricting the prosecution of cither the “coachman 
or the owner.” The prosecution of both or one after 
another is not illegal. A conviction (jf one does 
not operate as a bar to tlie trial of the other. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of the Honorary Presidency 
Bench Magistrates, Egmore, in C. C No 
21338-Aof 1914. 

The Crown Prosecutor, for the Government 

Mr. 8. Venkatachallam Pillai, for Mr. S. 
Gurusami Ghetty, 'for the Accused. 

ORDER.—The Honorary Magistrates were 
wrong in holding that under section 6 (1) 
of Act XI of 1890 “either the coachman 
or the owner” could be prosecuted, evidently 
meaning that both cannot be prosecuted and 
that the prosecution of one is a bar to .the,. 
prosecuHoti of the others 
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I see nothing in tlie section which pre¬ 
vents the prosecution of both together or one 

after the other. 

The order of acquittal is set aside and the 
case will be heard and disposed of by the 

Bench de novo. . , , . j 

Acquitldl set aside. 


ALLAHABAD HIGH COURT. 
Criminai. REVisroM No. 1036 of 1913. 

February 16, 1914. 

Present :—Justice Sir George Knox, Kr. 

EMPEROR—Prosecdtou 

versus 

GANESH AND OTHERS— Accused. 

Criminal Proredtire (Ac/ I <>J IHDS), xs. 110, 

112 — in. cnrfody on mere rmincrt nj I nher 
^Magisfrafe to con.dder reasons and to place th-m on 

vccoi'd. . Ill 

Persons, who after investigation made have bt'on 
found to be persons not proved to l.avo boon con¬ 
cerned in any coKni/al,lo olYence and a-,o,.nst whom 
there is no reasonable complaint or suspicion of their 
having Iwcn so concerned, should at once bo released 
and any furtlier detention of tliem is a detention not 
warranted by la«'. A Magistrate lias no jurisdiction 
of any kind to act under section 110 of tlie Code of 
Criminal Procedure until be 1ms sutficient intm-ma- 
tion before him as will sumce for making an order lu 
writing setting forth its suhstance and the further 
jiarticuhirs rc(|uired by section 112 of the Code. 

Reference submitted by tlie Sessiuns Judge 
of Cawiipore as per bis letter No. 59 111, 

dated 21st January 1914. 

JUDGMENT.—From tlie papers on tlie 

record it would appear that Ganesh and 
Raja had been arrested by the Police on a 
suspicion of having been concerned in a 
dacoity. That suspicion was apparently ill- 
founded, and on the 8th of April the Poliee 
asked for the detention of these two 

persons as persons against whom an intjuiry 
ought to be made under seetion 110 of 
the Code of Criminal JVoeedure. This 
Court has always pointed out that proce¬ 
dure of this kind is illegal. The Magis¬ 
trate, upon receiving the report from the 
Police, should at once have dcclini'd to jmss 
any such order. Ganesh and Raja were 
persons who after itivestigation inadi‘ had 
been found to be persons not proved tu 
have been concerned in any eogiii/.alde 
offence and against whom there was no 
reasonable complaint or suspicion of tludr 
liaving been so concerned. They should 
have been at once released and a!iy further 
detention of them was a detention not war¬ 
ranted by lav;. Tlie Poliee, however, wliile 


to their credit they informed the Magistrate 
that this was the state of things, asked 
that Magistrate to detain Ganesh and 
Raja in custody and to authorise their 
detention for a still further time. The 
learned Magistrate upon this request of 
the Police authorised detention but did 
not record bis reasons for so doing. Here 
lie committed a clear breach of the law. 

If lie had, as the law requires him to do, 
paused to consider reasons and to place 
them on record, he would probably have 
discovered the false position into which he 

was getting. 

A Magistrate has no jurisdiction of any 
kind to act under section 110 of the Code 
of Criminal Pivmedure until he has such 
information before him as will suffice for 
his making an order in writing, set¬ 

ting fortli its substance and the further 
particulars required by section 112 of 
the Code. The Magistrate had no such 
foundation and he made no order such as 
is required under section 112. All that the 
:\[agistrate had before bim on the 8th of 
April pointed strongly to the inference 
that Ganesh and Raja had been wrongly 
suspected of dacoity and that with an 
object of their further detention proceedings 
under section 110, they resting on no sub¬ 
stance at all, were being used against 
them. Unconsidered action like this tends 
to bring discredit upon ^lagistrates. Ganesh 
and Raja were detained in custody, the 
former until the 20th of April and the 
latter until the 15th of April. A third 
per.son, Chumman, was arrested on the 9th 
of April and remained in custody until the 
18th of June. So little foundation had the 
Police for their action at that time that it 
was not until the 22iul April that the 
notice reiiuired by seetion 112 was read oyer 
to Ganesh, Raja, and Chumman. The notice 
which was I’cad over on the 22nd was an 
utterly had notice, and I am somewha 
sur|>rised that the learned Magistrate should 
have atlixeil his signature to it. It did 
not set out the substance of the information 
that tlie .Magistrate had received. From 
its terms it would appear that the Magis¬ 
trate had no information before him un 
the 22nd of April and that this order 
authorising detention, as pointed out aboW, 
was un order not jnstitied by ^ 

tboil WUS tllO eVidOUC^ 
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apiinst these persons that it was not until 
the 8th of May that any witnesses except 
a bub-Inspeetor were examined as against 
them After the Sth of May, the aotion 
ot the Jearned Magistrate continues to he 
?s erratic as before. He takes the evidence 
ot three witnesses against Ganesh and the 
others, and then the evidence of sixteen 
witnesses who apparently deposed in their 
favour On the 10th of May, the Sub- 
Inspector was again sent for, examined 
and cross-examined. Counsel for the accused 

then asked for two days’ time in which 
to produce a copy of a document, then for 
two days further in order to produce a Law 
Keport. A Sub-Inspector Avas next asked 
to produce Law Reports in support of his 
view. This occupied the Court to the 
20th of May. On the 20th of May 
both the Sub-Inspector and Counsel 
for Ganesh and others asked permission 
to produce further evidence. Twenty-six 
witnesses were put forward by this Sub- 
Inspector and twenty-two Avitnesses Avere 
put forward by Ganesh and others. Finally 
onthe 18th of June, Ganesh, Raja and 
Lhumman Avere called upon to execute bonds 
Avith sureties for periods of one year and 
under. 

No Avonder that the learned District Magis¬ 
trate observes that the learned Magistrate’s 
action in this case is open to severe stricture. 
It the learned Magistrate Avould only folloAv 
the procedure laid doAvn in the Code and 
not a fancy procedure of his own, he 
Avould find that he Avould decide cases better 

and at a far less cost of time and trouble to 
all concerned. 

Let the record be returned. 

liecoi’d returned. 


CALCUTTA HIGH COURT. 
Criminal Rule Ho. 404 op 1913 

May 8, 1913. 

Present-.—M.r. Justice Imam and 
Mr. Justice Chapman. 
ANUKUL CHANDRA ROT— Petitioner 

versus 

l^MARALI SARDAR— Opposite Party 

Workmen s Breach of Contract Act (XIII qf 1859 s. 


-Order of imprisonment, when to be passed^Appeal 

from order under s. 2 , whether lies 

9 n/ AV ^ Magistrate under section 

2 of the Workmen s Breach of Contract Act does 

not come under the provi.sions of section 408 

J.XnTjn ^"'^sions 

Judge trom such an order. 

An ci-der of 

section 2 of the AVorknien’s Breach of Contract Aot 
unle.ss tliere is a non-compliance with the order of 
re-jiayment or c,nrrying out the contract. 

Babu Brojendra Nath Chatterjee, for the 
Petitioner. 


JUDGMENT.—This Avas a Rule calling 
upon the District Magistrate of Nadia as 
Avell as the opposite party to show cause 
why the decision of the learned Sessions 
Judge should not be set aside on the 
ground that it was pn.sssd Avithout jurisdiction 
and why the order of the Honorary Magistrate 

A ground that 

Act XIII of 1859 does not apply to the 
accused. 

The accussd in this case has been ordered 
under section 2 of Act XIII of 1859 
to perform a certain contract that he 
entered into as a Avorkman. All that we 
have got to see in connection with 
this case is Avhether the accused is a Avork¬ 
man or not. The evidence is clear that he is 
a^ workman. In fact the contract was 
given to him on the basis of his being a 
workman and he engaged to do the work 
himself and to get it done by others, and 
in consideration of his agreeing to do this 
he received from the petitioner’s master 
large sums of money aggregating to over 
Rs. 8,000. A certain portion of the work 
has been done and Rs. 2,078 is yet due for 
which Avork has to be rendered. The accused 
has refused to do any more work and hence 
the order passed by the Honorary Magistrate 
in this case. Against that order the 
accused appealed to the Judge, who has 
set aside the order of the Honorary 
Magistrate on the ground that the Act 
does not aply to the accused along 
with some other grounds. We see that in 
this case no appeal lay to the Judge 
The order passed by the Magistrate does 

not come under the provisions of section 408 

to make it appealable to the Judge. We 
therefore, set aside the order of the learn¬ 
ed Judge purporting to have been passed 
in appeal. That order being vacated, the 

order of the Honorary Magistrate will 
remain. 
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'MA'^IPrn 1)EY l'. BIDHU UfitCSAN "SAEKAR, 

But we notice that the lea.-ned Magis- the death was accidental. He filed a peteiofi 


!5A0AR>tAN r. EMPEROR. 


trate lias erred in directing the accused 
to suffer imprisonment for three months. 
That order could be passed under section 2 
after there is a non-compliance with the 
order of re-payment or carrying out the 
contract. 

We, therefore, make the Rule absolute in 
respect of the fir.st part of the Rule and 
discharge the Rule in respect of the second 
portion. 

The first pnrf of fh^ Rule made atisntnfe. 


in Court arid the Magistrate made farther 
inquiries and on the 5th of December 1913 
dismissed his complaint. The inquiries had 
been made under section 203 of the Code of 
Criminal Procedure. Four months after* 
wards the opposite party applied to the 
Magistrate for sanction. The Magistrate 
chiefly on the ground that the opposite party 
had been guilty of unexplained delay in 
applying for .sanction, refused to grant it. 
The Sessions Judge has granted the sanction; 

In my opinion the order of the Magistrate 
is the better of the two. It is hardly credible 
that tlie opposite party had no knowledge of 
the proceediiig.s in Court and if they wished 
to obtain sanction, they ought to have come 
into Court promptly and not after so long t 
period as four months. In 'such a case as 
this it is highly undesirable to grant s'anc- 
tion. I, therefore, allow the application and 
set aside the order of the be.ssioiis Judge. 

Application allowed* 



ALLAHABAD HIGH COURlk 
Criminal Revision No. 867 oe 191 k 
November 6, 1914. 

Present: —Mr. Justice Tudball. 
SAGARMAN or SURJlRAi\rA—A pplioanp 

versus 

EMPEROR TUROEoii BHAGWAN DAS— 

Opposite Party. 

Crimhi'il Procedure Code (Act I'" of ISOSk 
—Sfincrioii to pro.sccnfc—Applicafittn mode after ftmr 
months—Delaijy whether cxcttsahle. 

An application for sanction to prosociito ought to bo 
made promptly. A delay of four inontlia is too long. 

Revision against an order of the Sessions 

Judge of Agra. 

Mr. Howard^ for the Applicant. 

Mr. Benode Behari, for tlie Opposite Party. 
JUDGMENT.—This and the connected 
applications numbered 868, 869 and 870 are 
applications in respect of sanctions which 
were granted by the Se.ssion.s Judge of Agra 
for the pro.secution of the applicants for 
offence.s under sections 211 and 193 of iho 
Indian Penal Code. The applicant, Ragbbar 
Dayal, had a brother who was drowned, 
accidently or otlierwise, in the river at Agra. 
He thonglit that the opposite party had hecn 
■instrumental in tlie death of his hrotlier. 

The Police made iiK^uiries and reported that 




\ 
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CALCUTTA HIGH COURT. 
Criminal Rule No. 595 ok 1914. 

May 21, 1914. 

^ cseui:^^\v. Justice Sharfuddin and 
Mr, Justice Teunon. 
^.[ANIPUR DEY--Petitioner 


versus 

lUDlir BlllTSAN SARKAR— 


OrrosiTE Party. 


LM'rOSlTE I'AKH. 

iital Proccdun' tWr 1'1898^,5. 

t if title raised —.’Ifin/tsfoifc, duty of to decide 
,'s o/./M.'.sVh.N—J'mYdio'C—Oinl Court, refeivnce 

■ If tf 111 .I'.' r.'.'rtll r.<»^ to Cirli CoMlt ' 


IVr ShnrfutJiJiu, J. (Tanum, ihihitant^-- 
Wlu'ii u person oallod upon to show CftUSO Ull or 

si'crlon laa, Crimiiml Procodiu'o Code,mBQS a qnosUtm 

of title, the tr^’ing Magistrate lunst dooido 
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MAJ?1PUR DEY ■V.mmU- BHUSAN SARKAlt, ^ 

the question has been raised pona fiHe or it is 
set up onlj" to oust the jurisdiction of the Court, 
lithe Magistrate. , finds that the . claim set up is 

a mere pretence, he should pass final ortlers and make 
the Rule absolute, but- if he finds that it is benn Jide 
rai^d, he shoujd stay his hand and refer the partv 
to Civil Court. And if tlxe party within a reasonable 
time does not have recourse to Civil Court, tlic Magis- 
trate may thp proceed to make the Rule absolute. 

The provisions .of section 133, Criminal Procedure 
Code,' should be sparingly used as any order passed 

Sourt cannot be questioned in any Civil 


j Crimuial Rule against the order of the 
Suh-Divisjonal Magistrate of Manikganj, 
dated the 28th February 1914. 

Mr. X. N. Coun.sel, "with Babu 

vpendra Lai Boy, for the Petitioner. 

Mr. P. L. Br>y Counsel, "with Babu Bamoni 
Mohan Chatte)ii, iov the Opposite Partj'. 

JUDGMENT. 

SHARPtTDDTN, J.-^TIiis is a Rule calling 
upon the District- Magistrate of Dacca to show 
cause why the order , passed under sections 
133 and 137, Criminal Procedure Code, dated 
the 28th February 1914, should not be set 
aside on the ground that having regard 
to the honafide question of title raised \nd 
in the absence of any finding that the objec¬ 
tion raised was not hona fide, the order is 
without jurisdiction. It appears from tlie 
order of the Deputy Magistrate concerned, that 
Manipur Dey, the petitioner before us, on 
receipt of a notice under section 133, Criminal 
Procedure Code, appeared and alleged that 
the pathway, in. que.stion was not a public 
pathway. The following are the findings 
of the trying Magistrate with regard to the 
objection thus raised: “it is contended 
on behalf of Manipur that the way cannot 
be called public if a few neighbours 
and acquaintances have acquired mere 
permissive right thereto. . . . It is idle 
in the present case to urge' that the way is 

Manipur’s private property; it is waste land 
lying between houses and extending beyond 
Manipflr’s house. ... It is pointed out 
that the Settlement Department has not 
recognised the way as a public rasta. It is to 
be remembered tliat a rasta which is less than 
15 Units in width is incapable of representa¬ 
tion on the Settlement map (scale 16 inches 
to a mile), and is ordinarily ignored in the 
hhatians:' Section 133 occurs in a Chapter 
headed Public Nuisances, and the section 
itself deals with unlawful obstruction, etc,, 
of any Wtiy, etc., used by the public, etc/ 


Sub-section (2) of section 133, Criminal Pro. 
cedure Code, provides that no order duly made 
by a Magistrate under this section shall be 
called in question in any Civil Court. From 
this latter provision it is clear that the provi¬ 
sions of sectionil33, Criminal Procedure Code 
should be sparingly used. Any order passed 
under this section cannot be questioned in any 
Civil Court. It is, therefore, necessary that if 
the party against Avhom the order is contemp¬ 
lated to be passed, raises a question tliat the 
patliAvay is not a public property in the sense of 
the provisions of this section, the Magistrate 
trying the case should be careful not only to 
decide as to whether the pathway in question is 
situated on a private land, or if it is for public 
use, but he should even wlien the claim of the 
objector is not substantiated, find whether 
the claim is honafide, or it is set up only 
to oust the jurisdiction of the Court. If 
the Magistrate finds that the claim which 
IS set up is a mere pretence, he should 
then proceed to pass a final order and make 
tlie Rule issued by him absolute. If, how¬ 
ever, he finds that the claim, although not 
substantiated, is not a mere pretence and is 
not raised to oust the jurisdiction of the 
Court, but that it is raised bona fide, he 
should stay his hand and refer the party to 
Civil Court. And if the party Avith'in a 
reasonable time does not have recourse to 
Civil Court, tlie Magistrate may then proceed 
to make the Rule absolute. In the present 
case the objector, who is the petitioner 

before, us, had contended..,that the pathway 

in question was a private property and 

that only the neighbours and acquaintances 

had been using it in a permissive 

Avay. The question is Avhether this 

contention on the part of the objector 

is a hona fide contention or not. From 

the findings of the loAver Court it is clear 

that the pathway in question is close to the 

objector’s house. It is apparent from the 

judgment of the loAver Court that the path in 

question has not been shoAvn as a pathway in 

the map prepared by the Settlement Depart 

ment. Regard being had to the above two 

facts, I think it was necessary for the lower 

Court to have come to a finding as to 

whether the claim set up by the objector 

was a mere pretence or whether it was 

bona fide. In this view I am supported 

by a number of authorities of this Court, viz., ■ 

the c^ses of Belat AU v. Ahdur Mahim Q)’- 
(1) 8 C.W.N. 148; I Cr, I,, J, Vo. 
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Mntnhlhari Tpwnn v. Ihri lladhah (2); 
Lnchhee Kamin v. nnmKnmar{'d,)nw\ Piwimth 
V. (hdiortlhiine (.d:). 

For tlie above ren.sons, I would set aside 
the order complained against and make 
the Rule absolute. 1 would further direct 
that the lower Court should try the case 
from the point reached on the Idth January 
1914 and dispose of it according to law. 

Teunox, J.—Having regard to the long 
series of decisions in which this Court has 
held that wlien a person called upon to sliow 
cause under section UJ, Criminal 1 rocednre 
Code, raises a (luestion of title the trying Magis¬ 
trate must decide whether that question has 
been raised in good faith; I am prepared, in 
the present cjise, without agreeing in all the 
reasons advanced by my learned colleague to 

assent to tlie order proposed by him. 

Ixulf mailo nhsolitfe. 

(2) 9 C. W. N. 72; 2 Cr. h. J. 11; »1 C. 970. 

(3) 15 C. 564. 

(4) 25 C. 27H. 


ALLAHABAD HIGH COURT. 

Civil. Revision No. 50 of 1914. 

May 28, 1914. 

Proseut :—Justice Sir George Kno.\, Kr. 

RAJA RA^I— Aimm.k’axt 

t'crsus 

FiMPEROR — OiM'isiTE Partv. 

Criiniitdl /Vtt.vdiirc Codr (Act I' of 1898^, .is. 4 (li)f 
105. 476— Co)nnl<iiiif Snnrfion. 

W ^ ^ 

Where the orilcr of the (’ourt was I hereby 

complain against H .. that lie on. 

.tiled two false and forged bonds in suit No. 

. in the Court of .and 

thereby coinniittod an offence under sections 471/467 
and 209, Indian iVnal Code. Tlie papers will be 
sent to the District Magistrate witli the reipiest that 
tliev may bo made over to a competent Court for dis. 
jio.sah” 

Hehl, that this was a complaint as defined in sec¬ 
tion 4 {h) and not a sanction under section 195 or 
section 476 of tin? Code of Criminal Procedure. 

Civil Revision from an order of tho 
Se.ssion.s Judge of Mainpnri. 

Mr. IK. Walhirh^ for tho Applicant. 

!Mr, A. F. /I'/yrc.v, for the Opposite Party. 

Jl lXiMEN'T.—^riiis is an application in 
revision, tbio Raja Ram asks this Court 
to set aside an order passml hy the Judge 
of ^lainpuri on tho lUtli of Marcli 1914. 
'Vhv. application does not state whether 
tlie .ludge of !MaInpiiri passed tlio order as 
a District Judge or Sessions Judge. I have 
road the order which the applicant asks me to 


ANDRA CUATTKRJFB r. PRASANNA. KOMAR SEN. - 

.set aside and I have heard a very long and 
strenuous argument made by the learned 
Counsel for Raja Ram. The order as 
stands is very clear. It runs ns follows; I 
hereby complain against Raja Ram, son 
of Ganga Ram, Brahman of Kachal that 
he, on 15th of July 1912, filed two false 
and forged bonds in Suit No. 337 of 
(Pnja l(nm v. Bnhna) in the Court of 
Small Causes, Mainpnri, and thereby^ 
committed an offence under section 
471467 of the Indian Penal Code and 
section 209 of the Indian Penal Code. The 
papers will be sent to the District Magistrate 
witli the request that they be made over 
to a competent Court for disposal. Ibis 
document falls within the definition of the 
Avord “complainP’ as given in section 4 {h) 
of the Code of Criminal Procedure. It 
is an allegation made in writing to a 
^lagistrate with a view to his t'^Ving 
action under the Code of Criminal Procedure 
that .some person known and mentioned 
in the complaint has committed the offence. It 
is not a sanction given under section 195 
or under section 47b of the Code of 
Criminal Procedure. The Judge was a 
Court to wliich the Munsif of ilainpnri was 
subordinate. He was acting within his 
jurisdiction in making the complaint and 
it lias not been shown to me that in 
taking such action he was acting^ with 
material irregularity. The order is not 
open to revision. I dismiss this application 
with co.sts. The stay order is removed. 

Application dismissed. 


CALCUTTA HIGH COURT. 
Criminal Rple No. 27 op 1914. 
February 13, 1914. 

Present: —^Ir. Justice Holmwood and 
!Mr. Justice Sharfuddin. 

PRABHAT CHANDRA CHATTBRJEE 

AND OTHERS—IsT PaRTY — PETITIONERS 

rersns 

PRAS.YNNA KUMAR SEN and others 
—‘J iid Party — Opposite Party. 

Ci'iniiiinl Prorcdiiro Code (dot V of 1898), ss. t 
r>22--Order under n . 522, xcheiher bars pi'octedxngs 

under e. 145. ^ ^ « 

Au ovJcr imtlor section 522, Criminal **1^® . 
(huh', whieli is never carried out, does not * 
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Application for revision against the order 
of the Deputi-- Magistrate, Paridpur, dated 
the 24th October 1913, in a proceeding under 
section 145, Criminal Procedure Code. 

Mr. Bagram and Babu ^Monmatha Nath 
Muhlierjee^ for the Petitioners. 

Messrs. Caspersz and A. K. Fazul 
Huq and Babu Prohodh Chandra Boy, for the 
Opposite Party. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Paridpur 
and the opposite party to show cause 
why the order under section 145 should 
not be set aside as made without jurisdic¬ 
tion, inasmuch as there is a subsisting 
order under section 522 which rendered 
any order under section 145 ultra vires. 

What we understood by the subsisting 
order under section 522 was the order 
by which the Criminal Court had, as a 
matter of fact, restored possession to the 
person who had been ejected from the 
property by criminal violence. But having 
heard from the learned Counsel on both sides 
the actual facts in connection with this 
case, we find that possession under section 
522 was never as a fact delivered to the 
petitioner and that there was no bar to 
any proceeding under section 145 which the 
Magistrate, whose concern under that section 
is only with the place of his district, was 
not entitled to take. It is in vain to say 
that the Magistrate has no jurisdiction to 
stay his own order under section 522 
or that the effect of the conviction being 
set aside by the High Court does not neces¬ 
sarily do away wdth the order under section 
522 and specific order must be passed by the 
Appellate Court setting it aside. All this 
is perfectly true as a proposition of law ; 
but here, as in all questions of possession, 
we have to deal with what is purely a 
question of fact and the facts being as 
they are, we 6nd that the order purporting 
to have been passed under section 522 
on the 22nd Pebruary 1913 was infructuous 
and was never carried out and it was, 
therefore, no bar to the jurisdiction of the 
Criminal Court under section 145. To 
hold otherwise would be to take grave 
risks of continual breaches of the peace in 
connection with matters which had been dealt 
with by judicial orders which had never 
been carried out. The mere fact that an 
order has been obtained cannot possibly 


oust the jurisdiction of another Court, 

Avhich has to deal with the preservation 

of the peace, in face of the fact that 

the previous order lias never been carried 
out. 

The Rule must, therefore, be discharged. 

Btde discharged. 


LOWER BURMA CHIEP COURT. 
Criminal Revision No. 274-B of 1913 

September 2, 1913. 

Present:—Mr. Justice Twomey. 

MA THAW— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure CodefAcf V oj 1898^, L 488,490 
^Mauitoiance- Recovenj of arrears—Jurisdiction. 

An order for the recovery of arrears of main, 
tenance may be made either by the Magistrate who 
passed the original order or by a Magistrate having 
jurisdiction in the district where the person ordered 
to pay maintenance has gone to reside. 

JUDGMENT.—The facts of this case are 
set forth in the following extract from the 
order of^reference by the Bassein Sessions 
Court:— On tlie 28th October 1910 the 
the petitioner, Ma Thaw, Avas granted by the 
Second Additional Magistrate of Bassein, in 
his Criminal iVIiscdlaneous No. 103 of 1910, 
an order under .section 488 of the Criminal 
Procedure Code, directing her husband, 
Maung Tut Ni, to pay her monthly the sum of 

Rs. 20 for the maintenance of herself and her 
child. 

“On the 12th August 1913 Ma Thaw 
applied to the Second Additional Magistrate, 
Bassein, for the recovery of Rs. 200 due a.s 
arrears under this maintenance order. On the 
same day the Second Additional Magistrate 
Maung San Win, a First Class Magistrate, 
returned the petition to her Avith an endorse¬ 
ment to the effect that under section 490, 
Criminal Procedure Code, the order can only 
be enforced by a Magistrate within Avhose 
jurisdiction the re.spondeiit now is. In the 
heading of the petition it Avas stated that 
the respondent was au Excise Officer, serving 

at Minhla, Upper Burma (Thayetmyo 
District.) 

Ma ThaAv now applies for revision of this 
order, filing the original petition and drdet,. 
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“In my opinion tlie jMagisti'ate's order is 
Avrong. Section 490 is not very satisfactorily 
Avorded, and wlieii taken by itself suggests 
the view that the Magistrate lias taken. But 
even by itself I do not think it is sufhcient 
to establisli tliat view. As a matter of 
natural principle if a Magistrate has power 
to pass an order lie, has also tlie power to 
take the necessary steps to enforce it. 

‘'In this particular case it would appear 
that th(? respondtoit was living in tlie 
Bassein District Avhen the order was pass¬ 
ed. But supposing that no order Iiad yet 
lieen pa.ssed and tliat this was an applica¬ 
tion for an order for maintenance, then 
the Second Additional Magistrate would Iiave 
juri.sdiction to pass the order provided 
that petitioner could show that she and 
respondent liad last resided together in this 
district. See section 41-^8 (9). On tlie 
[Magistrate's view, althougli he couhl pass 
that order he could not afterwards enforce it, 
Avliich is absurd. 

In the case of (lucen v. Karri 
Knpnfjfnnma (i), it Avas liekl that section 
538 of the old Code did not deprive the 
Magistrate who has made an order for 
maintenance of the power given to him 
by section 536. The only dilfercnce be¬ 
tween the two Codc.s seem.s to bo that the 
Avords maybe enforced' in section 490 of 
the present Code have been subtituted for 

.sliall be enforceable’ in the old one. 
This does not seem to me to make any 
essential difference. 

“The learned Judges of the [Madras Jligli 
Court lield, however, that tlie [Magistrate 
who passed the order (including, of course, 
bis successor) liad discretion either to ex¬ 
ercise bis jurisdiction or to refer the ap¬ 
plicant to the Magistrate having jurisdiction 
at the place in Avhicli the respondent is 
to be found. With all due respect -to tin's 
opinion I am unable to agree with it. 'I'lio 
effect of the law, as the learned Judges 
interpreted it and as 1 undersland it, is 
to give the applicant the option of pro¬ 
ceeding either in the Court which originally 
passed the order or in that having local 
jurisdiction over the respondent. I know of 
no authority under wliicli either of tlm.so 
Courts could refuse to exercise ii jurisdic¬ 
tion which it possesses merely on the ground 

(1) 4 M. ^30; Weir 0o;i, 


that some other Court also has coriCurr'ent 
jurisdiction. Jf tlie principle Avere adopted, 
then it seem.s to me that any of the 
Courts referred to in section 488 (9) Avonld 
also have discretion to refuse to exercise 
tlie jurisiliction conferred by that clause', 

“As a matter of fact this portion of section 
490 .seems to 1)0 superfluous. Section 488 (3) 
presci'ilies the procedure to 1)3 adopted in. 
case of a breach of the order, and section 
4:3b (9) appears to apply to this clause just, 
as much as to clause (1). 

“No doubt there may be , inconvenience 
in proceeding in Bas.sein, but there ia 
obviously at least equal inconvenience if 
the petitioner is referred to. Thayetmyo. 
She would have to travel there and stay 
there some time, and it is. quite likely that, 
as she says in her present petition, she can-[ 
not afford to do so. In this case the 
order of the Magistrate would operate to 
deprive her of lier legal right to have the 
order enforced. " 

I concur in the learned Sessions Judge’s^ 
remarks. Tlie provisions of section 490, 
cannot be lield to derogate from section 
48S (3). Under section 488 (3) the Magis-^ 
trate who has passed the order for main-, 
tenance can levy the amount due in,jthe^ 
luannor provided for levying fines, that 
is to say, ho can issue a warrant under 
section 3b,6 for the distress and sale of any 
moveable property belonging to the person 
against whom the order Avas passed. Such 
a warrant can he executed either within 
tlie local jiii’isdictiou of the Magistrate, or 
Avithout sucli limits under section 387 when 
it has been endorsed by the District 
[Magistrate within the local limits of whose 
jurisiliction the moveable pi^operty is found. 
It must he lield that section 490 merely pro¬ 
vides an alternative course by enabling the 
))erson in whose favour the order was passed 
fo apply direct to a [Magistrate in any district 
Avltere file person hound by the pi^er may 
he. 'I'liat .Magistrate, on satisfyipSf himseH. 
us to I lie identity of the parties and thp noU"; 
payment of the allowance, will enforce 
order by issuing a distress warwint in accord*, 
anee with section 386. I agree with the 

Se.ssions Judge in thinking that At is left to-, 
the applicant ti) choose whether die should 
apply to the .Magisti*ate Avho passw ^e. 
original order or to a Magistrate hayim 
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jiil'isdiction at the place where the respondent 
pay be. 

The order of the Second Additional Magis¬ 
trate, Bassein, returning the petition is set 
aside and it is ordered that the said IMagis- 
trate shall receive it and deal with it accord¬ 
ing to law. 

■ Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 727 op 1914. 

June 4, 1914. 

Present: —Mr. Justice Sliarfuddin and 

Mr. Justice Teunon. 

GAYA ROY— Petitioner 

versus 

EMPEROR— -Opposite Party. 

VoUce Act (IVB. C. (•/ 1866;, .s-. 13B, cl {<:)—Police 
coHBtiihle JM 'pOio^ession of )Hone>j coiitiary to order, 
conviction of—Defence, considernfion of—Plea of 
guilty — Admission—(f over nmcnt order, proof of—" 
Practice. 

A copy of the Government order or an extract 
therefrom or a reference tlieroto should be placed 
on the record if-a person is convicted of having con¬ 
travened that order. 

A Police constable ■when being tried under section 
13B, clause (c), of Act IV of 1866 for being in pos- 
session of a sum of four annas while on duty con- 
trarv to an order of the Commissioner of Police, 
pleaded guilty to having the money in possession 
but stated.he was not on duty: 

Held, that the plea of guilty was to be looked upon 
merely as an admission of the fact that he had 
at the time in question the sum of annas four upon 
liis person and that he could not be convicted unless 
his defence was considered and adjudicated upon. 

Criminal revision against an order of 
the Second Presidency Magistrate of 
Calcutta, dated the 1st May 1914. 

Babu Tardkeswar Pal Ghoiodliury, for the 
Petitioner. 

JUDGMENT.—In this case the petitioner, 
a Police constable, was convicted under 
section 13B, cl. (c), of Act IV of 1866 
and sentenced to 14 days’ rigorous imprison¬ 
ment. The charge against him was that while 
on duty in Kyd Street he was in possession 
of a sum of annas four contrary to an 
order passed by the Commissioner of Police, 
which was his duty as such Police officer 
to obey. He was placed on his trial 
^done: witness was examined. Thereupon, 
^t appew*.S( the accused pleaded guilty 
to liaving, as a matter of faetj^ the ;ngney 


in Ins possesion. He was thereupon 
convicted and thereafter obtained the present 
Rule from this Court calling upon the 
Chief Presidency Magistrate to sliow cause 
wliy the conviction of and tlie sentence 
imposed upon him should not be set aside 
on the ground, first, that the order said 
to have been contravened was not proved, 
and secondly, that it was not proved that 
the constable at the time in question was 
on duty. In liis explanation the Presidency 
Magistrate says: the rule, the contravention 
of which was the subject-matter of the 
complaint, is contained in Government Order 
No. 746 P., dated 12th February 1910, and 

as such requires no formal proof.” That 
may be so. But it was advisable that a 
copy of the Government Order or an extract 
therefrom or a reference thereto should 
have been placed on the recoi’d. It is 
then stated that the witness examined, 
viz., the Sub-Inspector deposed that the 
accused was on duty at the time in ques¬ 
tion. The duty has not been specified. 
The accused now states that at the time 
in question he was in fact not engaged on 
Police duty, but was engaged in the private 
business of a certain Police officer. It 
would seem from the affidavit filed in 
support of the application for the present 
Rule, which has not been contradicted, that 
before the trying Magistrate he made 
this statement and also the statement 
that he had been on duty the previous 
night. It would thus appear that his 
plea of guilty is to be looked upon merely 
as an admission of the fact that he had 
at the time in question the sum of annas 
four upon his person. 

In these circumstances, we make the 
Rule absolute, set aside the conviction and 
sentence and direct that the petitioner be 
re-tried and that in tlie re-trial his defence 
be considered and adjudicated upon. We 
further direct that the re-trial do take 
place at the Central Police Court before 
the Chief Presidency Magistrate or a 
Magistrate to be nominated by him. 

Pule made absolute^ 
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In re the sessions .uthoe, madura. 

irADHAS HIGH COURT. 

Criminal Miscellaneous Petition No. 

485 of 1914. 

November 14, 1914. 

Fresenf: —Mr. Justice Spencer. 

In ve The SESSIONS JUDGE, MADURA 

—Petitioner. 

Criminal Procedtue Code (ActV oj lH98j, 212, 
^^^:Maghtrate, power of, to commit to Sessions after 
summoning and examining defence u itnesses. 

The discretion given to a Magistrate to commit a 
case to the Sessions, under section 347 of the Code 
of Criminal Procedure, is neither restricted nor taken 
away merely because he issues summons to the 
defence witnesses under section 212 of the Code of 
Criminal Procedure and examines them. 

Plianindra Nath Mitra v. Emperor, 1 Ind. Cns. 
469; 12 C. W. N. 1014; 8 Cr. L J. 221; 36 C. 48, fob 


CASES. 

GENU MANJHl t\ EMPEROR. 

But section 212 of the Code of Criminal 
Procedure shows that it is not imperative on 
a Magistrate to examine any defence -wit¬ 
nesses after reaching the stage of framing a 
charge under section 210; and the power to 
.stop proceedings at any stage which sec¬ 
tion 347 rests in him, is unqualified. 

Applying, therefore, the test applied in 
Vhanindra Nath Mitra v. Emperor (1) there 
is no ground to interfere with the order of 
commitment in this case. The records will 
be returned to the Sessions Judge in order 
that he may proceed with the trial. 

Records returned* 


lowed. 

Queen-Empress v Ahmadi, 20 A. 264; A. W. N, 
(1898) 52, V. Muhammad Hadi, 26 A. 177; 

1 Cr. L. L. 357, dissented from. 

Petition praying that in the circumstances 
stated therein the High Court will be pleased 
to quash commitment of the accused in 
Sessions Case No. 56 of 1914, on the file of 
the Court of tho Sessions Judge, Madura, 
(R. C. XII of 1914, on the file of the 2nd 
Class Magistrate, Nelakottai). 

ORDER.—Section 347, Criminal Procedure 
Code, empowers a Magistrate in any trial at 
any stage of the proceedings^ when he makes up 
his mind to commit for trial, to stop further 
pwceedings and commit the accu.sed. It is 
pointed out in Phanindra Nath Mitra v. Em¬ 
peror (1) that tliis .section belongs to 
Chapter XXIV and is not governed by tho 
provisions of section 208 in Chapter XVIII, 
which lay down the procedure to be followed 
before the Magistrate decides that tiie case 
is one for the Sessions. 

The above ruling dissents from the views 
expressed in Queen-Empress v. Ahmadi (2) 
and in Emperor v. Muhammad Hadi (3) and i.s 
based on sound reasons. It is true that tliero 
the application to cite defence witnesses, was 
made after the Magistrate liad decided to 
commit, while here the Magistrate liad 
already issued summonses to tlio defence 
witnes.ses named in the list put in by the 
accused’s Pleader on September 21st and had 
examined some of them before he made up 
liis mind on September 29th to commit, 

(1) 1 lud. Cas. 169; 36 C. 48; 12 C. W. N. loi-i. « 

Cr. L. J. 221. ' ' 

(2) 20 A. 264; A. W. N. (1898) 52. 

(3/ 26 A. 177; 1 Cr. L. J. 357. 




CALCUTTA HIGH COURT. 
Criminal Reference No. 433 of 1914. 

May 8, 1914. 

Present: —Mr. Justice Shorfuddin and 
Mr. Justice Teunon. 

GENU MANJHl and another— Accussn 

—Petitioner 

t'ersus 

EMPEROR ON THE Prosecution of 
KURKURl TANTI— Opposite Party. 

Penal Code (Act XLV of I860;, jw. 147, 328—Cfi* 
Procedure Code (Act V of ISOSJ, .w, ^6, 287, 
(>/— Rioting, charge and conviction of— 
\ppcllatc (\)urt, pou'cr of, to set coan'cfioa of 

'toting and convict under s, 323. 

Whort' tho aocusod wore originally ohfti^d under 
loction 147, Indian IViml Code, and convicted and 
sentenced imdov tlmt section, but on appeal tho 
Appellate Court held that thpix> >vaa no oaao 
imler .section 147, Indian Penal Code, but t^t 
here was a ease against them nndor aeotion 3 m, 
Indian Penal Code, and accordingly sot aside the 
■onviction and sentence nndor section 147, Indian 
Penal Code, and eonvieted tho aoouBod under BOOtion 
J23, Indian IVnnl Code, aUhongh no charge woi 
)rigiimlly fniined agninst thorn under that section: ^ 
Iteld, thal as no charge was framed agwnst 
die aoonsed of an ofTence under section 823, Indian 
Penal Code, they woi'o not prepared to give anyde- 
lenoo against that charge; and, unless the faota 
the ease brought it under section 236, 

Pioeeduro Code, they could not bo lawfully 

>f any otlu'v otTeneo under section 237 m ^ 

C<Mle. 

Yakuh Ali V. Lcthu Thakar, 30 C. 288, refljrredto. 
Criminal revision against an order of the 

Sessions Judge, Bhngnlpur, dated the Ivtn 

annav\' lOlJ. 
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BECHAI l\ EMPEROR. 

Babus Dasarathi Sanyal and Atul Ciid^idra 
DiUt for Babu jSaiZeudrot ISath Palitj for the 
Petitioners. 

JUDGrMENT.—This is a Rule calling upon 
the District Magistrate of Bhagalpur to show 
cause why the conviction of and the sentence 
passed on the petitioners under section 323, 
Indian Penal Code, should not be set aside on 
the ground that there was no charge framed 
against them of any offence under that section, 
or why such other order should not be made 
as to this Court may seem fit and proper. 
It appears that the petitioners were origi¬ 
nally charged under section 147, Indian 
Penal Code, and convicted and sentenced 
under that section to undergo rigorous 
imprisonment for four months. On appeal, 
the Appellate Court held that there was 
no case under section 147, Indian Penal 
Code, and that there was a case against the 
accused under section 323, Indian Penal 
Code, for having caused hurt. The learned 
Sessions Judge, therefore, set aside the 
conviction and sentence under section 147, 
Indain Penal Code, and convicted the 
petitioners of the offience of commiting 
hurt and inflicted a fine of Rs. 50 on 
each. They moved this Court and obtained 
the present Rule. The Magistrate in his 
explanation says that most likely the peti¬ 
tioners relied on section 238 of the Criminal 
Procedure Code, but their case really falls 
under section 237 of the Code. Section 237 
has to be read with section 236. If the facts 
of the case do not fall under section 236, 
section 237 has got no application. There 
is no doubt that the offence committed, as 
found by the lower Appellate Court, was an 
offence of causing hurt. But the accused 
were not prepared to give any defence 
against the charge of hurt. There was no 
oharge framed against them for an offence of 
causing hurt. They had, therefore, no 
opportunity to defend themselves on this 

In making this Rule absolute we may refer 
to the case of Yakub AU v. Lethu fhaku) (1) 
which is on all fours with the present case. 

The Rule is, therefore, made absolute. 
The fine, if paid, must be refunded. 

Buie made ahftolnte. 

■ (1) 30 C. 288. 


ALLAHABAD HICH COURT. 
Criminal Revision No. 234 of 1914. 

June 17, 1914. 

Present: —Mr. Justice Chamier. 
BECHAI— Plaintiff—Applicant 

versus 

EMPEROR— Opposite Party. 

Ci’inu)ial Procedure Code (.4c( I’" of 1898), s. 117 
—Enquiries under Chap. VIII—Rules of evidence — 
General repafCy evidence of-‘Admissibility of evidence, 
of — Witn-ess to general reputation—Examination 
and cross-examiimtion — Practice. 

Enquiries under Chapter VIII of the Code of 
Criminal Procedure are governed by the ordinary rules 
of evidence. Evidence wliich would not be admissible 
at an ordinary trial should not be admitted at a 
trial under section 117 of tlie Criminal Procedure 
Code. 

Evidence of general repute may be either evidence 
as to the general opinion of the neighbourhood or 
community in which the person concerned lives 
or to which he belongs, or the personal opinion of 
the witnesses who are examined. 

The test of the admissibility of evidence of 
general opinion is whether it shows the general 
reputation of the man, not necessarily the opinion 
of the entire community to which he belongs but 
at least the opinion of a considerable number of 
persons. It must not be merely the repetition of 
what one or two persons have said to the wit¬ 
ness. 

A witness to general reputation may be examin¬ 
ed and cross-examined as to his means of know¬ 
ledge and when he gives his own opinion, he may 
be asked to give the grounds of his opinion and to 
give the names of the persons whom he has heard 
speak against the character of the person con- 
cerned. 

Criminal revision from an order of the 
District Magistrate of Allahabad. 

Mr. G. P. Boys^ for the Applicant. 

Mr. B. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The applicant has been 
bound over to be of good behaviour. 

The Police relied upon three classes of evi¬ 
dence relating respectively to 

(1) applicant’s association with bad cha» 

racters, 

(2) his connection with specific acts of 
theft, 

(3) his general repute. 

On appeal the District Magistrate rightly 
ruled out all the evidence of the first of these 
classes on the ground that tliere was no proof 
that the persons with whom applicant is said 
to have associated are in reality bad charac¬ 
ters. As regards the evidence of general 
repute he remarked that a large proportioq 
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of it was not in fact adinissible being merolj' 
hearsay, and mucli that was admissible was 
of very little value because it liad not been 
properly tested. But lie was of opinion that 
the admissilile evidence of general repute 
coupled with tlie evidence of tlie applicant’s 
connection with what he calls a ’long catalogue 
of crime*’ was more than sufficient to justify 
the orders of the Deputy Magistrate. 

To me it appears that there is no evidence 
at all that tlie applicant was in any way con¬ 
nected with or responsible for any of the 
.specific offences referred to in the record. He 
has not only never been convicted of any 
offence, but it is said that he has never even 
been named in anj'first report or complaint 
of a crime or summoned to a Criminal Court 
as an accu'sed per.son. The so-called evidence 
whicli is supposed to connect him with various 
offences consists of (1) Police lists of ca.ses 
in wliich he is said to have come under 
suspicion, (2) the statements of witnesses 
' each of wliom says that lie .mspcctoil the 
applicant of complicity in tliis or that isolated 
offence, (d) a list of cases in which the appli- 
icant’s house has been searched on suspicion 
that he had committed some offence. None 
of this prove.s that the applicant has committed 
any offence. Police lists of the kind here 
referred to have been repeatedly held to be 
inadmissible and suspicion cannot take the 
place of ' proof that a man has committed an 
j offence. I may point out also that the evi¬ 
dence regarding the searches has been used 
in a mo.st unfair manner. Nothing suspicions 
has ever been found in the man’s bouse. 
This fact is not allowed to count in his favour, 
but the fact that his hou.se wa.s searched at 
all is treated as a strong point against him 
as evidence that the applicant lias been in 
any way. convicted of any specific offence. 
'All this is quite wortliless. No one would 
dream of putting forward such materials as 

evidence in support of a charge of a specific 

offence. 

Many ilagistrates seem to think that pro¬ 
ceedings under Chapter VllT of the Code of 
Criminal Procedure are not governed hy tlio 
> Evidence Act at all and they admit anything 

which the Police choose to put forward in the 
name of evidence. 

When, as in the present case, it is sliown 
that a mass of irrelevant materials has been 

used as evidence, one has-to choose between 

e.varaiuui8: the record ’ in- order to ascertain 


whether there is admissible evidence sufficient 
to justify the order which has been passed, 
and setting aside the proceedings altogetb^ 
and either ordering a fresh inquiry or leaving 
it to tlie Magistrate to take further groceedt 
Ings if he thinks proper. In the present case 
I clioose the latter alternative, because it 

appears to me that no serious effort has been 

made to keep out irrelevant matter and it 
is impossible to say that the applicant has 
not been prejudiced by the way in which the 
proceedings have been conducted. : i 
No less than sixty^three witnesses were 
produced by the Police, but their evidence 
does not prove that the applicant 'took patt 
in any of the offences mentiorfed i[)y them. 
It seem.s, therefore, that if the ’ applicant is 
lo be bound over it must be on the strength 
of such evidence of his general reputation as 
may be available. i 

As tlie Deputy Magistrate, who passed the 
order in this case, seems to have somewhat 
vague notions as to what is evidence of 
general repute, a few remarks on the subject 
may not be out of place. A good specimen 
of what has been considered valuable evidence 
of this description is to be found in the evi¬ 
dence of tlie witness Amir Husain. This man 
said that a theft occurred in his house a fe-w 
year.s ago, so he sent for some local bad cha^ 
racters and adjured them to tell him whether 
they had had any hand in it. They with 
one accord took Ganges water, ' tiihi leaves, 
etc., in their hands and swore that they were 
innocent. When pressed to say who had 
committed the theft, these worthies said that 
their profession had been taken up by the 
present applicant. This evidence dobs not 
purport to give the opinion of any consider^ 
able body of men regarding the applicant, but 
merely repeats the self-exculpatory insinua^ 
tion of a few persons that the applicant may 
have been responsible for the particular 
offence that had been committed. . ■ > 

It has been suggested more* than oncC that 
the rulings of ibis and other High Courts as 

to the moaning of evidence of general rejiuti 

make it dillionU, if not impossible, for the 

Police to prove by such evidence that a man 
is an habitual offender. The suggestion, eveil 
if well I'ounded, would be no reason for sup* 
posing (bat the Courts had misinterpreted.tto 
law. But the suggestion is generally made 

by those who will not take the trouble to find 

out wliat evidence of general repute means 
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■\vlio ■ hold that the -words ‘^evidence of general 
repute or in section 11/ of tlie 

Code are intended to let in various kinds of 
so-called evidence -which would not be admis¬ 
sible at any ordinary trial. This Court has 
always held that inquiries under Chapter \ III 
of the Code are governed by the ordinary 
rules of evidence and, apart from any diffi¬ 
culty that may arise from tlie reluctance of 
people to give evidence in such cases for fear 
of the consequences to themselves (nothing 
of tins kind is suggested in the present case), 
there ought to be no difficulty in proving that 
a man is an habitual thief or robber by proper 
evidence of general repute, where there really 
do exist grounds for taking this kind of action 
against him, 

Evidence of general repute may be either 
evidence as to the general opinion of the neigh¬ 
bourhood or community in which the person 
concerned lives or to which he belongs, or the 
personal opinion of the witnesses who ai’e 
examined. The test of the admissibility of 
evidence of the former kind is whether it 
shows the general reputation of the man, not 
necessarily the opinion of the entire com¬ 
munity to which he belongs but at least the 
opinion of a considerable number of persons. 

. lit must not be merely the repetition of what 
' one or two persons have said to the witness. 
A witness to general repute may, of course, be 
examined and cross-examined as to his means 
of knowledge and when he gives his own 
ppinion he may be asked to give the grounds 
of his opinion and to give the names of the 
persons whom he has heard speak against the 
character of the persons concerned. 

It is needless to cite authorities for this. 
There should be no difficulty in keeping 
evidence of general repute within proper 
limits. I trust that if further proceedings 
are taken against the applicant the Deputy 
Magistrate wiir be careful to exclude all 
irrelevant matter, 

, The order requiring the applicant to fur¬ 
nish security for good behaviour is set aside 
and if he is still in custody, he must be re- 
leased; I leave it to the Magistrate to decide 
whether it is advisable to take further pro¬ 
ceedings against him. 

Order s&t aside. 


CALCUTTA HIGH COURT. 

Ciu.MiNAL REn-Riixci:: No. 13;^ of 1914. 

July 16, 1914. 

Justice Sharfuddiu and 
Mr. Justice Teunon. 

SUBANS SINGH—C 0 .MF 1 .AINANT 

versus 

MAHABIR PROSHAD SINGH anu others 

—Accl'sep. 

(.'riinliial Proreihti'c Code (Art 1 0 } 189HJ, s. 250—• 
Compen^^ntion, order tu pn>j--Opporfun(ty to shoic 
Cdii.-ie, sujjiciency of. 

Where a Magistrate passed au order to -the 
following effect: “’Judgment delivered. Accused 
acquitted. . . • . . • Coinplainanr to pay Rs. 50 

comiicnsatiou io eacli of tlie accused under section 
250, Criminal Procedure Code, and shoiv cause why 
he should not ))ay. Subans Singh’ (complainant) is 
a'bsent. His brother verbally sliows cause which is 
insufficient. Order made absolute:” 

Held, tliat tl>e complainant was in fact given no 
oi)i)ortunity of showing cause, and that therefore the 
order could not be sustained. 

Criminal reference by the Sessions Judge 
of Patna, dated 6th January 1914, again.st 
an order of the Sub-Divisional Officer, dated 
January 25th, 1914. 

Mr. Bagram, Counsel, with Babu Baidycinath 
Karaiu Sinha, for the Complainant. 

Babus Monmafha Kath Mukherjee and Siva 
Kaudan Ray, for the Accu.sed. 

JUDGMENT.—This is a reference made 
hy the Sessions Judge of Patna recommending 
that an order under section 250, Criminal 
Procedure Code, passed by the Sub-Divisional 
Magistrate of Barb, should be set aside on 
the ground that the complainant was not 
given an opportunity of showing cause 
against the said order. 

It appears that the complainant instituted a 
case against 24 accused. The case was tried 
before the Sub-Divisional Magistrate of Bart 
and resulted in the acquittal of the accused. 

Thereupon the Magistrate made the 
following order as appears from the order- 
sheet; “Judgment delivered. Accused acquit¬ 
ted. Enter false sections 147 and 379, Indian 
Penal Code. Complainant to pay Rs. 50 
compensation to each of the accused under 
section 250, Criminal Procedure Code,, and 
show cause why he .should not pay. 
Subans Singh is absent. His brother 
verbally shows cause which is insufficient. 
Order made absolute.” On this we think 
that the complainant was in fact given nd 
opportunity of showing cause, and we, there* 
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fore, set aside the order as I’ecommended by 
the Sessions Judge of Patna. 

We do not consider it necessary, as 
prayed for by the other side, to send the 
case back in order that the complainant 
may be now given an opportunity to show 
cause. 

Order net aside. 


MADRAS HIGH COURT. 

Letters Patent Apfeal No. 287 oe 1914. 

October 27, 1914. 

Present: —ilr. Justice Ayling and 
Mr. Justice Hannay. 

J VAITHIANATHA AIYAR and another— 

First Party—Appeelants 

versus 

SUPPALU AMMAL and another— 
Second Party—Respondents. 

Crintinol Procedure Code (Aef T of 189H), Mo, 
inquiry under — Mayistrofe, duty (f. 

In an inquiry uihUt section Mo, r'riininal Pro¬ 
cedure Code, it is the duty of the Magistrate to 
determine wlio is in actual possession of the property 
at the time of his preliminary order. 

Quaere —Wliether proceedings under section M5 
of the Code of Criminal ProiM'dnre can he taken 
where the two parties are in the jjosition of principal 
and agent? 

In the mutter of the petition of Behari Lai, .V. -I-EI; 
A. W. N. (1902) Ills Dhondhai Sinyh v. Follet, HI C. 
48; 7 C. W. N. 825 (F. B.); 1 Cr. L. J. 49, referred to. 

Letters PatentAppeal againstthe judgment 
of the Hon’ble ilr. JusticeSpencer,inCrimiiml 
Revision Case No. 212 of 1914, reported in 
25 Ind. Cas. 997, preferred against that of 
the first Class Sub-Uivisional Magistrate of 
Kumbakonara, in Miscellaneous Case No. 3 

of 1914. 

FACTS.—The dispute in this ca.se is 
with reference to tlie properties wliich be¬ 
longed to one Suri Aiyar, deceased, the 
first party claiming to be in pt)s.session as 
the executor or devisee of the deceased and 
the second party claiming to bo in posses¬ 
sion as the widow of the deceased. Pro- 
ceedings having been initiated under section 

145, Criminal Procedure Code, both tlio 
parties appeared before the Sub-Divisional 
Magistrate of Kurabakonam and filed 
written statements of their re.spectivo claims. 
The said Magistrate, thereupon, without 
inquirj us to who was in actual possessioii 
on the date of the preliminary order, held 
that the first party as agent could not ’claim 
possession against the second parly, the 


principal, and relying upon the decision in 
lu the matter of the petition of Behari Lai (l) 
passed an order *in the usual form in favour 
of the second party.” The first party then 
preferred Criminal Revision Petition No. 
212 of 1914* to the High Court and that 
petition liaving been dismissed by Spencer, 
J., this appeal was filed under the Letters 
Patent. 

iMessrs. T. llangachariar and S. Mtdhia 
Mmlaliar^ for tlie Appellants :—The order 
passed by the Magistrate is clearly illegal 
and without jurisdiction. The question 
of actual po.s.session has to be decided and 
not the right to possession. AYhen the 
dispute arises as between principal and 
agent the dispute has to be decided, as it 
cannot be said that the possession of the 
latter is the possession of the former. The 
case of In the matter (f the petition of Behari 
Lftl (1), relied upon by the Sub-Divisional 
Magistrate, has no application and has been 
dissented from in Dhondhai Singhv. Follef{2), 
Furtlier, according to the contention of the 
opposite party, the agency terminated with 
the death of Suri Aiyar. 

]\Ir. T. Karasimha Tyenger, for the Respond¬ 
ents:—There is no question of jurisdic¬ 
tion. The High Court will interfere only 
in such cases \_KamaI Kidtij v. Udayavarma 
Raja Valia Raja if Chirakkai{ti)]. The Magis¬ 
trate has decided that the second party is in 
possession. 

JUDGMKNT.—On a careful considera¬ 
tion of the Sub-Divisional Magistrate’s oilier 
it seems clear to us that he has declined to 
exerci.se the jurivsdiction, vested in him by 
section 145 of the Criminal Procedure 
Code, of determining wl)ich of the two 
parties was in actual possession of the 
disputed property—a jurisdiction which, 
on the averments in the written state¬ 
ments filed by the parties, it was his duty 
t(» exercise. 

Helms done so t>n the ground that the 
first party, as agent, cannot claim to be 
in ])ossession as against the second party, 
his principal. The ruling on which he 
relies, In the midfer of the petitton of Behan 

Lai (1), ims no application; and Dhondhai 

(1) 24 A. 441; A W. N. (1902) 111. 

( 2 ) :n 18 ; 7 r. \V X 825; l Cr. L. J. 40 (P. B.). 
(.0 17 lu.l. (\»s. {•.:>; 12 M. h. T. mi 23 M L. J.409j 

IH Cl*. I.. .1. 759; (1912) M W. N 1154; 86 M. 276. 


•.s\v 25 l.ul. r;is. 997; (19M) M. W, N, 706j 15 Cr. 
b .I. (;<;•). 
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Singh v. Follet (2) is clear authority to the 
contrary. But it is not necessary for us 
to consider the point, because this is, on 
the pleadings, no case of agent and prin¬ 
cipal. The second party does not re¬ 
cognise the first party as lier agent, and the 
first party clearly alleges that since tlie 
death of the late Suri Aiyar, he has been 
in possession of the property as the latter’s 
executor or devisee. 

It was the duty of the Magistrate to 
determine, who was in actual possession of 
the property at the time of h is preliminary 
order. The learned Judge wlio disposed 
of the revision petition refers to “the 
order in the usual form in favour of the 
second party.” This order, not being based 
on^ an inquiry and decision on the above 
point^ as required by section l-iS of the 
Criminal Procedure Code, must in my opinion 
be treated as an order without jurisdiction. 
We must accordingly set it aside and remand 
the case to the Magistrate for disposal ac¬ 
cording to law. 

Order set aside. 


CALCUTTA HIGH COURT. 

Criminal Reference No. 19 of 1914 

July 21, 1914. 

Present:—Mr. Justice Sharfuddin and 

Mr. Justice Teunon. 

EMPEROR— -Opposite Party 

DALU SARDAR— Accused. 

Penal Code (Act XLV of I860;, 302, 325— 

Murder—Hanging up unconscious body believing it to 
be dead—Death due to hanging—Intention-Offence- 

Grievous hurt. 

The accused assaulted his wife, who became 
unconscious and was thought to be dead. Then in 
order ^ to create an appeaiunce that she had 
committed suicide, he took up her unconscious body 
and hung it up by a rope, thinking it to be a dead 
body, but the medical eWdence showed that most 
probably she had died of hanging: 

Held, that there could be no intention to kill the 
woman when he thought that she was .aheady 
dead and that, therefore, the offence committe 1 was 
not of murder under section 302 but only an offence 
under section 325, Indian Penal Code. 

Crimiufil reference under section 337, 
Criminal Procedure Code, by the Sessions 

Judge, Rajshahi, dat^d 17th June 1914. 



Babu Birhhmm Dutt, for the Accused. 

Mr. D. A. Sii-kai', for tlie Crown 

bv** '■‘’ferenoe made 

by the Ses,s,on.s Judge of Raj.shah; under 

section 30/, Criminal Procedure Code The 

accused v^s tried by jury on a Charge 
under section 302, Indian Penal Code of 
the murder of bis own wife on the 29th of 
April 1914. Out of the five jurors, four were 

of opinion that the accused was not guiltv 
and one of them was of opinion that the 
accused guilty. Tlie learned Sessions 
Judge, not finding himself in a position 

the juy and thinking that for the, ends 

of justice the matter should be referred to 
this Court, has done so under section 307 
Criminal Procedure Code. * 

The facts of the ca.se are these. On the 
date of the occurrence the accused was 
seen assaulting his wife outside his hou.se 
and pushing her inside the house. The 
neighbour witne.sses say (hat they actually 
heard the woman crying from inside the 
house tliat she was being killed. When 
the people arrived, they wanted to rescue 
the woman and at last tlie husbaud was 
separated from the wife. They found the 
wite in an unconscious state. They tried 
to give her water, but the woman could 
not drink The people thought that she 
was dead. Then it appears that the ae- 
cused again went inside the house, turn¬ 
ed out one or two persons who were in 
side the house and shut the door. Before 
this the woman was lying on the ground, 
but after ^ the accused re-entered the hou.se 
people discovered that this woman was 
hanging by the neck by a piece of string 
tjed to tlie roof of the house. On this 
the accused %yas sent up for trial 

It appears that soon after the occurrence 
the accused admitted to one Sharafat a 
witness for the prosecution, that he had killed 

a Judicial Officer some days later. There 
in a so he made a similar statement 

The question now is what offence he 
has committed. ^ 

that ques- 

, 1 IS necessary to ascertain from the 

death of this woman. The medical evidence 
shows that she most probably died of hang'- 
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ing. There can be no doubt that her body 
was suspended by a rope by tlie husband, 
the present accused. The question is whe¬ 
ther he at the time intended to kill her. 
The people thought her dead when she 
was slapped and kicked in the region of 
the abdomen and, no doubt, the accn.sed 
also thought that she was dead. When for 
the second time he entered into the house, 
most likely in order to create an appearance 
that the woman had committed suicide, he 
took up the unconscious body of his wife, 
thinking it 'to be a dead body, and hung it 
up by a rope. Therefore, he could not have 
intended to kill lier, if he thought that 
the woman was already dead. We have, 
therefore, to fall back on what happened at 
the earlier stage of the occurrence when 
the accused gave the deceased kicks, blows 
and slaps. No doubt the kicks were given 
below the navel, a place it is most especial¬ 
ly dangerous to kick a woman. She fell 
down and became unconscious. The offence, 
therefore, that the accused committed was 
an offence under section 325, Indian Penal 
Code. Under the circumstances of the 
case we are of opinion that he cannot be 
convicted of murder, but of an offence 
under section 325, Indian Penal Code, 
only. We, therefore, convict liim under 
that .section and sentence liim to undergo 
rigorous imprisonment for four years. 

Af'rit.s't'd nmvirU’d. 


:madras high court. 

Criminal Rkvision Cask No. 105 ok 19M-. 
Criminal Revision Pktition No. 92 

OK 1914. 

November 5, 1914. 

Tresefit: —Mr. Justice Kumarasawmy Sastri. 
In re PACHAl GOUNDKN and otmkus —• 

At'^.TSKU—PKTfTIOXKItS. 

Penal Code (Arf XLV of IK(iO), .>v. 09, 100 -Illiihf -j 
privnic defence of jH-rson — riea veed no( be set u}> n-hen 
shoK-ii ly eirciiinsfanres—RiijItf, n-heii to he r- 
Persons aidiny in such defencr^ irhethe,- cn„iiiill iffenee. 

If the circnjii.stfincrs show tluit i)ie v\<^ht of priv-ur 
defence was legitimately oxerei.'^ed, l he Conn shuiiKl 
take it info consideratidti even tljongh self.iloft.nce 
wa.s not specihcally pleaded. 

Veerana Nadan v. A’af/jero,-, I.") Ind. C’as. 910; (19|->I 

■:M. W. N.-lO-I; J9 Cr. I>. ,1. -170; 11 M. h. T. 2r~\, 
ref(‘rred to. ’ 

Where danger to tlio pornon of the neeused \va^ 
imniinont and where tlie (‘vidonce sIkuvr that lu' had 

no time to seek the aid of the |jublic authorities; 


Held that he was entitled to use all force nocessary. 
to repel the attack, even to the extent of firing a 
gun at his assailants. Such acts for repelling the, 
attack do not amount to a criminal offence nor are 
the persons aiding him in such acts, guilty of being 
memhers of an unlawful assembly. 

Fateh Singh v. Emperor, 20 Ind. Cas. 140; 14 Cr.L.J, 
380; 41 C. 43, P.ichakauri V. Queen-Empress, 24 C. 686; 

1 C. W. N. 423, Silyit Mahotn v. Emperor, 4 Ind. Cas. 

19 ; 36 C. 865; 13 C. W, N. 80 ; 10 Cr. L. J. 47', 
followed. 

* 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the judgment 
of the Sessions Court of South Arcot, in 
Criminal Appeal No. 42 of 1913, preferred' 
against that of the Sub-Divisional first Class 
^[agistrate of Tirukkoiyelur, in C. C, No. 193 
of 1912. 

Mr. T. 7?. Krishnasaivmi Aiyar^ 'for the 
Petitioners. 

The Public Prosecutor, fortbe Government. 

ORDER.—The facts of the case are fully 
.set out in the judgment of the Sessions 
Judge and the only question is whether the 
petitioners were acting within their rights 
and in tlie exercise of tl\o riglit of private 
defence. 

It is common ground that there were 
disputes between P. W. No. 1 and the 1st 
accused about tlie succession to the Ariya 
Gowndon Jfiyir in the South Arcot Districts. 
The 1st accused claimed to succeed and he 
also had Iiis son installed as the Elavarasu 
or lu'ir-apparont. The prosecution 1st 
witness liltnl a criminal complaint against 
1st accused and others, but withdrew it, 
Tlie 1st accused, therefore, filed a petition 
praying for .sanction to prosecute prosecu¬ 
tion witness No. 1 for having preferred a 
false cliarge. l^’celings seem to have been 
liitter lietween the parties and having regard 
to the fact that tlio people of the Jagit' 
arc according to the Sessions Judge rn 
ignorant and primitive race, there can 
be litde doubt that prosecution witnes.s 
Nt). 1 and his party were in no mood to 
deal gent ly with tlio 1st accused and his ad- 

liereuls, as tli(\v iiad not only detied the author¬ 
ity of tile .htijirdur (prosecution witness 
No. \) liuf bad installed an heir-apparent 
and liad ventun'd to charge P. W, No. 1 in a 
(b'iininal Court. 

The Si'ssitins .liulge finds that P. W. No. 1 

sent his men to fbo accused's village, with 
tlie object of seizing the 1st accused and 
taking him by force to Podur in order that 

lie njiglit e.xplaiu hia conduct) and th^ 
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short question is ’whether having regard 
to the avowedly unlawful attempt of P. W. 
No, 1 and his party and the apprehension that 
1st accused had, of ill-treatment if he was 
taken to the village of P. W. No. 1, the 
accused acted within their rights in resisting 
the complainant’s party. 

The evidence does not justify the remark 
of the Sessions Judge that the accused got 
timely warnings and could have had resort 
to the Police for protection. On the con¬ 
trary, the evidence is all the other way. 
The nearest Police station (Sankarapuram) 
was about T? or 18 miles away and takes 
six hours to reach, as appears from the 
evidence of the Sub-Inspector of Police 
(P, W. No. 16). All that appears from the 
evidence of P. Ws. Nos. 2, 3, 4, 5 and 6 

that as the party which Was sent ' to 
seize 1st accused were coming along, a man 
saw ; ' them and went in advance. The 
learned Public Prosecutor is unable to point 
to a single line in the evidence which 
supports the view that the accused had 
timely warning. If the nearest Police 
station was 17 or 18 miles away and took 
six hours to reach, it is impossible to see 
how the accused can have had rea.sonable 

warning when all that is proved is that one 

of their party, seeing a strong force coming 
to the village, ran in advance and warned 
them of the danger. 

Having regard to the fact that P. W. 
No. 1 without any authority or justification 
sent a number of men to use force and 
seize the 1st accused and bring him to the 
village of P. W. No. 1, I have no doubt that 
the 1st accused had a reasonable apprehen¬ 
sion of personal danger at the hands of 
P. W, No, 1, his enemy, and that he was 
justified in using force to resist the unlawful 
seizure of his person. The medical evidence 
shows that the force used was not unreason- 
able. It is found that the party of P. AV. 
No. 1 inflicted injuries on the accused’s 
party and the fact that they were trivial 
does not take away the right of the accused 
to resist force by force. It is difficult to 
expect that a blow given would be returned 
with just the same degree of violence. The 
Sessions Judge finds that the 1st accused 
fired a gun at random to frighten away the 
party of P. ^Y. No. 1 who were coming to 
seize him and that he had no intention of 

injuring anybody. Under the circumstances 


disclosed by the evidence in the present case 

I do not think 1st accused was not justified 
in doing so. 

The Sessions Judge finds that the party 
of P. AV. No. 1 consisting of several 
persons came to accused’s village with 
the avowed object of using force and 
dragging him to the village of P W 
No. 1. * * 

The accused, who assembled to resist the 
unlawful seizure of 1st accused and who, had 
resonable apprehension that if 1st accused 
were to be taken to the village of P. AV". No. 1 
he would suffer harm, would not be guilty 
of being members of an unlawful assembly. 
I need only refer to Fateh Singh v. Emperor 

{!), Fachkanri Queen-Empress (2), Silajit 

Mahoto V. Emperor (3). 

It IS not necessary for the accused to plead 
in so many words that they acted in self- 
defence. If the circumstances how that 
the right of private defence was legi¬ 
timately exercised, the Court should take it 
into consideration even thougli self-defence 
was not specifically pleaded [Veerana Nadan 

V. Emperor (4)j. 

I am of opinion that tlie accused were 
acting legitimately in the exercise of the 
right of private defence, and set aside the 
conviction and sentences passed. on them. 
The fines,, if paid, will be refunded. In the 
view 1 take of the case it is unnecessary to 
consider^ whether the sentences passed by 
the-Sessions Judge are illegal as amounting 
to an enhancement of the sentences • passed 
by the Divisional Magistrate. The order 
of acquittal will be without prejudice to 
any proceedings that the authorities might 
think it desirable to take to prevent a 

breach of the peace by either or both the 
parties. 


, ^ Conviction set aside 

(1) 20 Ind. Cab. 140; 14 Cr. L. J. 380: 14 C 43 

(2) 24 C. 686; 1 C. W. M. 423. ' 

(3) 4 Ind Cas 19; 36 C. 865; 13 C. VT. N 801- 10 

Cr.L. J. 471. ’ 

(4) 15 Ind. Cas. 310; 11 M, L. T. 251; {191’^) AT W 

N. 404; 13 Cr. L. J. 470. ^ ^ 


i 

% 


4 ^ ^ 
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CALCUTTA HIGH COURT. 
Criminal Revision Case No. 1177 ok 1914. 

Augfust 14, 1914. 

Present :—Justice Sliarfiultlin and 
’^fr. Justice Teunon. 

NATHU MISTRY alias NRITYA LAC 

PATTO— Petitioner 

versus 


NARI LAL MISTRY—Complainant— 

Opposite Party. 

Criininal Procefhire Code (Act I d/1808),n. 552, 

orderiindcr—CiiMi/of infe,nppJicafionfor—Nonnegn. 

ion of .girVs uish in complaint—Ordev of rcKfonng 
wife, passed ^v{thoHt imiuinj, illegni — Complainant, 

remedy of. 


Where a husband complained to the District Magis¬ 
trate that his fatlicr-in-lau' was wrouf^fully detaininpr 
his wife and refused to send her to his house, 
without allcj^inj? that she was heiii"^ so^ detained 
contrary to her own >nsh, and the District Majfis- 
trate passed an order under section 552, Criminal 
Procedure Code, ■ directiuf? her restoration to the 
husband without making any inquiry into the matter 
of the complaint: 


Held, that on the facts the case was not one 
to which the provisions of section 552, Criminal 
Procedure Code, should bo applied and that, if the 
husband had any grievance, Ite sliould seek lus 
remedy in the Civil Court. 


Criminal revision against an order of tlio 
District Magistrate, Alipur, dated 29th 
June 1914. 


Babu Monmaflia Nath MiMerji^ for the 
petitioner. 


Mr. Rasnl^ Counsel, with Babu Haradhoic 
Chatterji, for the Opposite Party. 

JUDGMENT.—In this case it appears 
that one Nari Lai Mistry on the 10th June 
complained to the District Magistrate of 
Alipur to the effect that his father-in-law, one 
Nathu Mistry, was wrongfully detaining liis 
wife and refused to send her to his, the hus¬ 
band’s house. Thereupon the ^lagistratc issued 
a notice upon Nathu Mistry requiring him 
to show cause why the girl should not bo 
re.stored to the custody of the petitioner 
before him. On the 29tli Juno, no cau.so 
having been shown, lie made an order 
directing the restoration of the girl to her 
hu.sband, purporting to make that order under 
section 552, Criminal Procedure Code. In 
pursuance of tliis order he directed the issue 
of a warrant, witli a provision for the taking 
of security in the sum of Rs. 100 for the pro¬ 
duction of the girl in his Court on the 8th 


of July in order that she might be made 
over to the husband. The father-in-law, 
Nathu Mistry, thereupon applied to this 
Court and obtained the present Rule calling 
upon the District Magistrate of Alipur to 
show cause why the order should not be set 
aside and further inquiry directed. 

There is some difference of opinion between 
the parties as to the age of thin girl. The 
father says that she is eleven years of age 
and the husband says that she is over 
thirteen and has attained the age of 
puberty. We further observe that though 
the complainant in the Court of the 
District Magistrate has asserted that the 
father refused to send the girl to the 
liusband’s house, there is no allegation in hU 
petition that the girl was being detained 
contrary to her own wish. We further find 
that the District Magistrate has made no 
inquiry whatever into the matter of the 
complaint. He has examined no witness 
either as to the age of the girl or to the 
reason why the father does not think it fit 
to send the girl to her husband. On all 
these facts we are clearly of opinion that 
this is not a case to which the provisions of 
section 552, Criminal Procedure Code, should 
be applied and that if the husband has a 
grievance, he ought to seek his remedy in tire 
Civil Court. AVo, therefore, do not think it 
necessary to direct any further inquiry and 
without doing so, we set aside the order com¬ 
plained of. 


Order set aside. 
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CALCUTTA HIGH COURT. 
CRrMI^^AL Reference No. 30 of 1905. 

September 18, 1905. 
Fresenh^Mv, Justice Woodroffe and 
Mr. Justice Mookerjee. 
EMPEROR— Prosecutor 

V6 rsxis 

KANGAL MALI —Accused. 

Evidence Act {I of m 2 ), 2 o, 33-C'o»/tWoft to 

Folice Officer— Statcmentf^ made hij accmed in order to 
exculpate himself- Test of odmissibility—Admission of 
deposition when witness not found, when allowed^ 
C ircumsfanfial evidence. 

Section 25 of the Evidence Act does not sav, that 
all statements made to the Police are inadmissible 
but it excludes only confessions made to them: there 
being a distinction between mere admissions and 
confessions wliich are statements either directly 
admitting the guilt of the accused or statements 
which suggest the inference that he committed the 
crime with lyhich he is charged. Further, the general 
rule is subject to that wliich admits statements 
leading to discovery whether such statements amount 
to a confession or not. 

Statements put forward by the accused by wav of 

his defence are admissible notwithstanding that they 

are shown by other evidence to be inconsistent with 
truth. 

A useful test as to the admissibility of statements 
made to the Police is to ascertain the purpose to 
which they are put by the prosecution. Such state¬ 
ments are admissible if they are relied on, not because 
of their truth, but because of their falsity. 

Sufficient ground for the admission of the previous 

deposition of a ivitness under section 33 of the Evi- 

deuce Act is not established where the only e\'idoiice 

IS the stutoment of a Police Officer that the witness is 

a man of another district and cannot be found, but 

where there is no evidence to show' what was done to 
und the man. 

I In order to justify the inference of guilt the prosc- 
fi oution must show that the inculpating facts are 

li . /> . he innocence of the accused and 

i incapable of explanation upon any other reasonable 
f hypothesis than that of his guilt. 

Criminal reference by the Sessions Judge 

of the Assam Valley Districts, dated August 
1st, 1905. 

Babu BJiujagendra Mustafi, for the Accused. 

Babu Han Bkushan Mookerjee, for the 

Crown. 

JUDGMENT.—The accused Kangal Mali, 
a boatman, is charged with the murder, on 
the evening of the I3th December 1904, of 
Mahabir Avho had left a place named 
Kalachera on the day previous by boat for 
Sealtek Bazar on the Bai’ak river. The 
majority of the jury have returned a verdict 
of not guilty. One juryman, however, and 
the Sessions Judge are of opinion that the 


accused is guilty of the offence with which he 
has been charged. 

The Sessions Judge lias, therefore, referred 
the case to this Court. 

I. he facts as to Avhich tliere is practically 
no doubt are tliese. The deceased Mahabir, 
a trader at Kalachera, had in his employ a 
boatman, named Labhan. The latter fell ill 
and sent as Iiis substitute his brother, tlie 
accused, who is a young man of about 25 
years of age. The deceased was both an older 
man and, according to the e\'idence given by 
his brother-in-law, a strong, stout man, a man 
of greater strength tlian the accused. 
Mahabir intended to go to Sealtek Bazar to 
buy goods for his shop. He left Kalachera 
with the accused, no one else being in their 
company, on the afternoon or evening of 

Monday the 12th of December 1904. The 
boat in which they went was a 35-maund boat, 
about 18 or 19 cubits long and about 4 cubits 
wide. It was covered with a bamboo roof 
for its whole length except for about cubits 
in the boAv and in the stern. The roof was 
about 2i cubits high and the evidence is that 
a man could not stand up in the boat under 
its roof. The deceased took witli him some 
cooking utensils, some otlier articles and 
Rs. 100 in a bag and a cloth-belt which he wore 
and in which, to use the language of his widow 
who has given evidence, there was a sum of 
less than Rs. 80.” The boat moored at 
Kuchila Garden at 11 or 12 o’clock at night 
and the accused and the deceased passed the 

night of the r2th of December apparently alone 

together on the river. On Tuesday morning 
the 13th of December, the deceased bought 
some parclied rice from one Siv Gopal Singh 
at Kuchila. So far as the evidence for the 
prosecution goes, this is the last place and the 
last time at whicli the deceased was seen 
alive. From this time until the afternoon of 
the I4th December the facts which we now 
state rest upon the statements of the accused. 

He says that at 10 or 11 o’clock he and the 
deceased passed the Matijuri Ghat, and the 
deceased told the Ghat Babu (who has not been 
called to give evidence) that he was taking 
the boat empty to Sealtek for goods. At 
12 o’clock the deceased and the accused passed 
Bandukmara, and then they cooked and ate 
rice and reached Sadar garden at about 
4 o clock. There, it is said, three persons of 
the names of Noyan Mali, Narayan Mali 
and Sibram Mali, who were going in 
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a boat, were met. They asked tlie de¬ 
ceased where he was going and^ were 
informed that he was going to Sealtek 
Bazar. The accused's statement then runs 
as follows ;—'* Tlierenpon they said, let both 
onr boats proceed together. Noyan and 
Sibram came on our boat, smoked tobacco 
and went away. Then Narayan came and 
smoked tobacco. At 7 or S in the evening 
those three men came and told me to be an 
accomplice of theirs. I declined. I said, 
'take his money but do not take his life. 

I made a sign to Maliabir by a wink. 
Mahabir did not under.stand it. Thereupon 
Narayan caught hold of me, and the other 
two, Sibram and Noyan, killed ^Mahabir, 
with what 1 cannot say. In the .statement 
made by the accused before the Magistrate, 
on the 29th December 1904, he says that he 
was threatened by the dacoits, who told liim 
to inform the deceased’.s widow that a dacoity 
occurred in this way otherwise they would 
go one niglit and take hi.s life. He says in 
his statement before the Ses.sions Judge that 
while he was held by Narayan he, on the 
excuse that he wanted to make water, went 
to the side of the boat. Narayan held him 
by the arm, but he jumped into tlio water. 
He then says that lie swam to the bank of 

the river and raised a hue and cry. He then 
went to the village and asked the inmates 
of the first house for lielp, hut they drove 
him away a.s a mad man. ffe further says 
that he walked through the iniblic road to 
Rup Gharaids house and some one gave him 
a mat and he slept on it. This was on the 
night of the IJth Decemher. The next day 
he proceeded on liis journey home aiul reached 
Hailakandi in tlie afternoon of the 14th 
December (Wedne.sday), ami then' he took a 
pice from a relation of his, Hatan Mali, who 
has deposed that ho saw tlie accu.sed. He 
asked for thi.s pice to enable him to cr(».ss the 
Matijuri ghat. Ratan Mali gave the accused 
a pice as requested. After that the accused 
states that his brother's frien<l, Kasa .Mali, 
gave him a fisli for his (the iieruse<rs) 
brother’s wife, that lie went honu' by tlu* 
Matijuri road and readied liis brother's Imnse 
at a late hour of the night, that be wished 
to lodge an information with tlie Police, but 
lie was unable to do so a.s lie bad no piee 
with him. As it was apparently very late 
at night, the accused took his food and went 
to sleep immediately after his refurii home. 


His brother Labhan and the latter’s wife 
have been called to speak to what took place 
on the accused’s arrival and on the follow¬ 
ing day. Admittedly, on the morning of 
the 15th December, Thursday, the accused 
gave out that there had been a dacoity 
although, it is said, that he did not men¬ 
tion the names of the dacoits until, accord¬ 
ing to the evidence of the Police, sometime 
between the 22nd and the 24th December. 
On the evening of the 15tb (Thursday), 
the accused was taken into custody by the 
Police on suspicion and thereafter he remain¬ 
ed in .such custody. On the 16fch his house 
was searched, but none of the missing pro¬ 
perties were di.scovered, A search was 
then made for the boat and for Mahabir 
and both were found on Sunday the 18th 
of December. There were marks of blood 
inside but not outside the boat. The inside 
of the bamboo roof and the mat in the 
boat were found splashed with blood. The 
things inside the boat were in such dis¬ 
order as if, as was stated by the deceased s 
brother-in-law, a struggle had taken place in 
the boat. A certain number of articles 
were found, including the deceased’s cloth- 
belt in which were Rs. 75-8, a sum in all, 
probability, representing the whole or nearly 
the whole amount taken by the accused in 
that belt. About a quarter of a mile from 
the boat tlie dead body of Mahabir was 
found floating in the water. It boro a 
number of wounds. There were four cuts 
throiigli the skull, two through the bone 
on the right side of the chest, two through' 
the bone on the right shoulder, one on the 
surfaee of the right wrist and another on 
the lies liy part of the left forearm. The 
frontal hone, the right parietal and the 
oeeipital were cut through. The second and' 
third ribs were cut through and the scapula 
\uis also cut through. These were tli© 
wounds whieli were discovered by the Hospi¬ 
tal .Vssistant wlio has given evidence* But 
in addition to these, the brother-in-law of 
the deceased stated that he found that the 
tingt'is of the left hand of the deceased 
bail been cut off. The medical witne^ 
state.s that in his opinion the wounds which 
lu‘ spoke of wore inflicted with some sharp 


lu'avy instrninout like a 

On the 20th of December the accused^ 
made to the Magistrate a statement im^ 
plieating three persons namely* NamyaTl» 
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Sibram and Koyan, as the authors of the 
crime, and which statement is substantially 
the same as that made by him subsequently 
to the Sessions Judge. There is no doubt 
upon these facts that Mahabir was murdered, 
and in all probability the motive for such a 
crime was robbery as, amongst other things, 
the bag which he carried with him con¬ 
taining the Rs. 100 had disappeared. The 
real question, however, to be determined is, 
who committed the ciiune? There is no 
direct evidence on this point, the evidence 
being entirely of a circumstantial character. 
There is no question that the accused and 
the deceased Avere together and -were appar¬ 
ently last seen together. They, hoAvever, 
as Avas stated, admittedly passed the night 
of the 12th December together alone, and 
the crime did not take place until the 
following day. It is upon the fact of the 
accused last being seen with the deceased 
and upon the subsequent conduct of, and 
statements made by, the accused, to which 
we will refer, that the Sessions Judge is of 
opinion that the accused should be found 
guilty. 

The prosecution evidence is of three 
kinds. In the first place it is said that no 
mention was made by the accused, on the 
14th December, of any dacoity having 
occurred to the Avitnesses Ratan Mali, Abbas 
Ali, his (the accused’s) brother Labhan and 
the latter’s Avife Maya. Further, if we are 
to believe the evidence of Abbas Ali, the 
accused gave a false account of himself, stating 
that he had come from Badarpur, Avhether he 
had gone carrying the cloths of a bairagi whose 
name he said was Padma Lochan. Though 
it was late in the evening Avhen Ratan and 
Abbas are said to have been met by the 
accused and then the accused arrived home, 
and though his not giving out until the next 
morning that a dacoity had been committed 
makes the matter a delay of a fcAv hours only, 
still this evidence, if true, does riise a suspicion 
against the accused as also (allowing for any 
fear caused by the alleged threat of dacoits) 
the fact, if true, that the names of the dacoits 
Avere not given until some days later. 

N^extly, it is said that certain previous 
statements made by the accused are 
inconsistent with the story Avhich he told 
the Magistrate and the Sessions Judge. 
These statements were made both to the 
Police and to third parties. Tn so far as the 


statements made to the Police are 
concerned, it has been contended that they 
are inadmissible in evidence. The law, 
however, does not say that all statements 
made to the Police are inadmissible, but it 

excludes only confessions made to them .-there 

being a distinction betAveen mere admis¬ 
sions and confessions which are statements 
either directly admitting tJie guilt of the 
accused or statements Avhich suggest the 
inference that he committed the crime Avith 
Avhich he is charged. Further, the general 
rule is subject to that Avhich admits state¬ 
ments leading to discovery, Avhether such 
statements amount to a confession or not. 
Applying these principles before us, AA^e 
find that they divide themselves into tAvo 
classes, first, there is the evidence of state¬ 
ments made by the accused to the Police 
pointing out the place AAdiere the alleged 
dacoity Avas committed, the place Avhere after 
the dacoity he concealed himself in the 
paddy field, and also the houses A\diere, he 
said, he Avent for assistance. As regards 
these statements, A\'hether they be re¬ 
garded as information leading to discovery 
or as statements made by the accused as 
part of his defence, it does not appear to us 
that any objection can successfully be taken. 
Then there are statements Avhich AA^re made 
by the accused as to Avhat, according 

to his case, had actually happened ,_ 

statements exculpating himself and put 
forward by Avay of his defence. These 
statements also are admissible notAvith- 
standing that by other evidence it may be 
shoAA'iv that such statements are inconsistent 
AA'ith truth. In fact a useful testas to admis¬ 
sibility of statements made to the Police is to 
ascertain the purpose to AA'hich they are put by 
the prosecution. If the prosecution rely on the 
statements of the accused to the Police as 
being true then they may, and probably 
in many cases Avill, be found to amount to 
confessions. If, on the other hand, as in 
the case of the statements to Avhich we 
have just referred, the statements of the 
accused are relied on, not because of 
their truth, but because of their falsity 
they are admissible. They are in such 
cases brought forward to shoAV Avhat 
the defence of the accused is, and that, 
as the defence is untrue, this is a circum¬ 
stance tending to prove the guilt of the 
accused. 


• * • 
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"VVe are, however, inclined to tliink tliat 
there is one statement which was made to 
tlte Police and which should have been 
excluded. That is a statement which the 
accused is alleged to have made with refer¬ 
ence to tlie mark on his dhoti which is saul 
to be tlie mark of blood. Tlie Police Inspec¬ 
tor, Ambica Charan Sen, says: ‘ iMy atten¬ 
tion was drawn to the accused’s cloth by a 
constable. On my a.sking accused what the 
marks were, he lirst said they were tobacco 
stains, then he said they were stains of betel 
nut and then he said it was blood.” We are 
inclined to think that this statement is, under 
the circumstances, (if it was in fact made) 
of ail incriminating character, from which 
an inference might, though not neces.sarily, 
be drawn as to the accused's guilt. No 
doubt the statement is not absolutely in¬ 
consistent with tlic accused's innocence, 
for it may be that his dhoti was stained 
(if it was in fact stained) in an attack 
made by otliers. fetill the fact tiiat the 
attack was probably made under tlie 
bamboo roof at some distance from the 
accu.sed who, according to hi.s account, 
must have been standing in the open part 
of the boat, and the prevaricating character 
of tlie alleged statements, render it of at 
lea.st doubtful admissibility, if not, as we 
are disposed to think, inadmissible. Further, 
for the reasons wliich we sliall state, wo 
are not able to accept the evidence that there 
wa.s any mark of blood on tlie illudl. On 
these grounds, therefore, we think that tiie 
statement should have been excluded as 
Ave exclude it from our consideration. The 
discrepancies which are alleged between 
these previous statements of the accused 
and the statements made to llie ^Magis- 
trate and the Sessions Judge are these. 
It is said that the case of the accused 
as originally made was that the boat 
■was moored, whereas in his statements 
before the ilagistrate and tlie Sessions 
Judge he .says that the boat was at the 
time of the attack proceeding (hnvn the 
river. Then he is said to have previously 
stated that the dacoits came from the cast 
by land, whereas liis case in the .state¬ 
ments before the Court is that they wove 
in a boat and had come from their boat 
into his. Then there is a discrepancy as 
to the time of the alleged dacoity which 
ill tlie previous statement is alleged to 


be 3 A. M. in the morning of the ^ 14th 
December instead of about 7 or 8 o clock 
of the 13th December as alleged in his 
statement before tlie Court. Nextly there 
are some discrepancies also as to the 
number of tlie ilacoits. The accused stated 
in Court that they were three in number, 
hut ill his previous statements on the 
point mention is made of a large number of 
men All attempt has lastly been made to 
show that tliese statements, wfiicli tlie accused 
is said to liavo made, were in fact false. It 
lias been shown that the place, said to have 
been pointed nut by the accused as that where 
his boat was, is a place at which the bank is 
steep and high and where the current is 
strong, and, therefore, a position at which 
the boat could not have been moored. It is 
said that the <f/mn held, which the accused 
pointed out as the place in which he con- 
coaled himself, showed no signs of damage 
whatever, and the persons, to whom he is 
reported to have .said that he went for 
assistance on the night of the dacoity, have 
heeii called to show that he did not come to 
them. The ovidoiico, however, of these 
persons cannot, in our opinion, be relied upon 
to establish this point. The lirst witness, 
Rnp Charan Mali, states that he does not 
know the accused which is also the case of 
the latter. Ho says the accused never came 
to his house, but lie does not state in any 
portion of his deposition, whether in examina¬ 
tion or in eross-oxaniination, that he was in 
his house on the night in which the accused 
is allegeil to have committed the dacoity. 
Jt is true that the witness Dhaiiu Ram, 
father of the witness Rup Charan, states that 
the accused never came to his bari and tliM 
he always remains at homo, but the third 
witness, a man of the name of Golak Ram 
Dell, while stating that tht accused never 
came to his/mn, also distinctly says that he 

was not at luiino on the day in question. 
'L'heii, it is also .said that if a dacoity had 
neeurred, as alleged by tho acciispjd, no noise 

<ir cries were heard by persons who were m 

a position to have hoard them. On tins 
point the evideiieo of the two witnesses, banti 
Ram Namsiulra and Abdul Bopari, was re le 
niiou. But what tho lirst witness says m 
bis cro.'i.s-oxuinimitiou is this: No crie3 
could bo lumnl rtt my houao from tho place 
pointed out by tho ucciisod.” The other 

witness, Abdul Bepari, gave his evidence 
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before the Magistrate at Hailakandi, but he 
■was not called before the Sessions Judge and 
his former deposition was put in evidence. 
In our opinion, sufficient foundation was not 
laid for the reception of this deposition. The 
only evidence in support of the allegation 
that this witness could not be found is that 
of the head constable, Chandra Nath Sarma. 
He says he recorded Abdul’s statement and 
that the latter was examined before the 
Magistrate of Hailakandi. He further says: 

Search has been made for Abdul to summon 
him to attend this Court but he could not be 
found. A warrant was also issued. He is 
a man of Dacca District.” 

It appears to us that this evidence is 
clearly insufficient. No warrant was pro¬ 
duced. There is no evidence on the record 
to show that an attempt was made to serve 
the warrant, or, if so, what was done for 
this purpose. There is no evidence to show 
what was done to find this man. It is quite 
clear that the witness said that a search was 
made, but he does not say that he himself 
made the search. If he did, he does not state 
what steps he took, and if he was not the 
person who made the search, liis evidence 
on the point is, if based on report, inad¬ 
missible. 

Under these circumstances, we think that 
no sufficient ground was made for the ad¬ 
mission of the' deposition of this witness 
under section 33 of the Indian Evidence Act; 
we think it should have been excluded as 
we exclude it from our consideration. On 
a review of the matters to which we have 
referred we find that a portion of the evi¬ 
dence is inadmissible, and other facts relied on 
have not been sufficiently proved or are at 
least inconclusive. As to the remainder of 
the evidence, even if we were disposed (as 
we are not) to accept it as reliable in its 
entirety, we do not consider that it outweighs 
the circumstances favourable to the accused, 
to which we .shall now refer, or is sufficient 
to establish his guilt. 

In order to justify the inference of guilt, 
the prosecution must show that the incul¬ 
pating facts are incompatible with the 
innocence of the accused and incapable of 
explanation upon any other reasonable 
hypothesis than that of his guilt. The 
hypothesis in the present case, which the 

prosecution haye to exclude, is that the 

# * * ^ 


crime was the deed of dacoits as is in 

fact alleged by the accused. He has stated 
m detail the circumstances under which 
tlie dacoity and murder took place and 

name the authors of 
the crime. No reason has been given why 

he should falsely implicate these three 
particular persons. This being so, the fact 
that he names them tends to sliow that 
he at least met them. These persons were 
apparently present at an inquiry con¬ 
ducted by the Police. They should have 
been, but have not been, examined as 
witnesses, and no explanation has been 
offered as to why they were not so 
examined. They have themselves not been 
called to deny the allegations which the 
accused has made against them of being 
concerned in this murder. Though the pro¬ 
secution has omitted to call these three 
persons who are directly implicated, it has 
put forward one Durga Ram, a pan-seWei? 
Avlio says that these three persons, Nara- 
yan, Noyan and Shibram, are also jsan-sellers 
and go to Sealtek Bazar for pan. But he 

cannot say where they were at the time in 
question. 

Another witness, Prokash Chandra 
Mazumdar was also called, apparently to 
establish the ahh oF these three persons 
He says that on the last Tuesday of Agra- 
hayan, wliieh apparently corresponds to the 
13th December, he saw them at Sealtek Bazar 
until 11 o’clock at night only. He speaks 
moreover, even as to this period from unaided 
recollection, and he sa.ys that there was no 
special occurrence connected with these three 
men which would make him recollect their 
presence on that particular day at Sealtek 
Bazar. Another apparently remarkable fact is 
that the Police-papers, to which we have been 
referred, show that, on the 24th December 
some cooking utensils were found in the hon.se 
of the man Hoyan, whom with the other 
two men the accused charged with the crime. 
According to the same papers those cooking 
utensils ( and it is to be observed that some 
cooking utensils were admittedly carried in 
the boat ) were identified by the widow of 
the deceased as her late husband’s property. 

It is true that the Police Oflicer says in his 
report .if the 25th December, to which we 
have been also referred, that he did not give 
credence to the identification. It may be that 
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the identification cannot be relied upon and 
that there is in fact nothing in the point 
which is not capable of explanation. In our 
opinion, however, it was the duty of the pro¬ 
secution to liave brought out tliis mutter, and 
to have explained it if necessary. Were it not 
for the view which we take of the other facts 
given in evidence, we should have considered 
it nece.ssary to have remanded the case to take 
further evidnce upon this point. As we have 
already observed, the deceased was admittedly 
an older and a stronger man than the accused. 
Except for a short space at the bow and 
stern the boat was closed in. The marks of 
blood show that the crime was committed 
inside the boat and under the bamboo roof 
under which, according to the evidence, a man 
cannot stand. There was no one else but the 
accused in the boat and, therefore, no one to 
manage it during the commission of the crime. 
The wounds were, as the evidence shows, 
most severe and numerous. The body was 
found floating in the water. It does not 
appear to us to be probable, having regard to 
the circumstances proved, that a single man 
and a weaker man than the deceased (as the 
accused was ) could have been able to over¬ 
power the deceased and to come ofF without 
any wound or mark upon him.self, even 
assuming that he had with him a dao in the 
boat as is alleged by the deceased’s widow. 
Her evidence, however, upon this point 
does not appear to us to be reliable. In 
cross-examination she said that she liad 
given evidence twice previously in the case 
and that she had previously mentioned that 
the accused took a dao. As a matter of 
fact, as pointed out by the Sessions Judge, 
there is no mention to be found of this 
statement in her previous deposition.s. This 
being so and there being no other evidence 
on the point to show tlmt tlie dao was 
taken by the accused, wo cannot accept 
the fact. Nor can, in our opinion, the 
evidence that some marks which were found 
on the dhoti of the accused and which 
appeared to the witnesses to he like marks 
of blood, be accepted. AVe have already 
dealt with the question of tlio admissi¬ 
bility of the accused’s alleged statement to 
the Police Officer. There is notliing t) show 
that the mark, supposed to bo tiuit of 
blood, is in fact the mark of blood as the 
cloth was not sent for chemical examination. 
Further, the so-called marks of blood were 


not discovered admittedly until the 18th 
of December and after the accused had 
been in the custody of the Police .for three 
days. Unless, therefore, these so-called 
marks of blood were so insignificant as to 
have been seen with difficulty, it is wholly 
unexplained why it was not discovered before 
the expiration of this period. 

Nextly, the accused was alone Avith 
the deceased at night of the 12th 
December at which time, so far as we can see, 
if the accused had been so disposed, the 
robbery and tlie murder could have been 
committed. According to the prosecution 
witness, the deceased’s widow Sanjharia. the 
accused knew that the deceased had money 
in his cloth-belt, yot that belt and money were 
left in the boat and, so far ns we can see, the 
contents of that belt were intact. This, we 
need hardly say, is not likely to have happened, 
had the accused been the pei'son who 
committed the crime, but it is what we might 
expect to have occurred, had the robbery and 
mimler been committed by third parties, who, 
unless they carefullj^ searched the accused or 
the boat. Avould have been unaware of the fact 
that he carried on his person in a cloth-belt a 
sum of about Rs. bO. 

It is further the case for the prosecution 
that the accused must have stolen the money, 
which is alleged ns the motive of the murder, 
yet we are also asked to believe that the 
accused who had so stolen the moneyAvns 
obliged to request the Avitness, Ratan Mali, 
shortly after the alleged murder and robbery, 
to lend him a pice to enable him to (^ss the 
Matijuri ghat. Even supposing 
accused had committed the I'obbery and had 
not taken all the money with him, it seems to 
ns in the highest degree unlikely that he 
slumkl not have kept even a pice about him. 

Tlieu ive have the circumstance to take into 
our consideration that none of the rnissii^ 
properties were discovered with the 
though his house was searched on the lOW 
Deeeniher. We are, on these facts, disposea 
to think tlmt the dacoity and mnrder were 

eonimitted by several persons “ 

single nmn ns alleged; and we think that soiM 

of tliese facts, so far as they go, en 
exculpate the accused from having * 

part in the crime. There are certainly, « 

all the admissible evidence be true, W ic 
must not he understood to bold, circnin. n 
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wliich threw some suspicion on the accuserl 
and which demanded a careful judicial 
inquiry. But they are insufficient to establish 
his guilt, and are, moreover, in our opinion, 
outweighed by the general considerations, to 
which we have just referred, which tell in his 
favour. We, therefore, agree with the verdict 
of the majority of the jury and acquit the 
accused and direct that be be released fi*om 
jail and set at liberty. 

We desire to express our obligations to the 
learned Vakil, Babu Bhujagendra Mustafi, who 
has kindly appeared on behalf of the accused 
(who was previously unrepresented) and 
who has carefully laid before us the questions 
of both fact and law which required our 
consideration in the case. 

Accused acquitted. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 448 op 1914. 

June 24, 1914. 

Present; —Mr. Justice Piggott. 

YUSUP ALI— Accused—Applicant 

versus 

WAHAJUDDIN— Complainant— 

Opposite Party. 

Criminal Procedare Code (Act F 0 /1898^, s. 179— 
Criminal breach of trust- Cheating—Jurisdiction. 

The complainant ordered and received a consign¬ 
ment of matches from a firm at Calcutta and found 
the consignment so seriously damaged as not to be 
marketable. But he had already sent in advance 
currency notes by regfistered cover from the 
Moradabad post office. The complainant filed a 
complaint at Moradabad, charging the accused with 
criminal breach of trust and cheating: 

Held, that the criminal breach of trust, if com¬ 
mitted at all, was committed in Calcutta and was 
not triable in Moradabad. 

' Held, further, that the entire offence of cheating, if 
committed at all, was completed at Moradabad and 
the Magistrate of Moradabad had the jurisdiction to 
try the case. 

Criminal revision from an order of the 
Magistrate of Moradabad. 

Mr. Nehal Chand, for the Applicant. 

Mr. Sital Prasad Ghosh, for the Opposite 
Party. 

JUDGMENT.—Wahajuddin, the com¬ 
plainant in this case, is a shop-keeper at Morad¬ 
abad. He ordered a consignment of matches 
from a firm of Calcutta, which describes itself 
as : A. M. Eesobhoy ’bf Calcutta, and he 


received a consignment which, according to 
his allegations, was so seriously damaged as 
not to he marketable, and was in any case 
not of the quality of goods whicli lie liad 
ordered and for which Jie had been made to 
pay in advance. He brought a complaint 
before a Magistrate at Moradabad in which 
the accused was specified as being “A. M. 
Essoblioy”, resident at a certain address at 
Calcutta, Tlie complaint Avas made under 
sections 417 and 409, Indian Penal Code. A 
Avarrant issued against the accused as describ¬ 
ed in tliecomplaint was sventuallyexecuted on 
the person of one Usuf Ali in Calcutta, who 
was brought before the Magistrate who had 
issued the Avarrant. He Avas there bound over 
to appear and ansAver the charge. 

The saidUsuf Ali has applied to this Court in 
revision to have the whole proceedings taken 
against him quashed. There is, fir.st of all, a 
question of jurisdiction. In so far as the 
complainant alleges an offence under section 
409, Indian Penal Code, to have been com¬ 
mitted, I feel no hesitation in holding that 
that offence, if committed at all, Avas com¬ 
mitted in Calcutta and is not triable in 
Moradabad either by reason of the provisions 
of section 179 or of section 182 of the 
Criminal Procedure Code. 

The case is otherwise, in my opinion, with 
regard to the alleged offence of cheating. The 
complainant’s case is that he was deceived 
by means of certain letters received from 
Calcutta; this took place, if at all, Avhen he 
read those letters, and, therefore, took place 
at Moradabad. The complainant alleges that 
by reason of this deception he AA^as induced 
to do that Avliich he Avould not otherwise 
have done, that is to say, he handed over to 
the post offi.ce at Aloradabad for delivery to 
a certain address in Calcutta a certain regis¬ 
tered cover containing Government currency 
notes. It seems fairly arguable that the 
entire offence of cheating, if committed at all, 
Avas completed in Moradabad. Even if there 
be room for the argument that the offence 
Avas not completed until the registered 
covers containing the currency notes Avere 
delivered to the addressee in Calcutta, the 
provisions of section 182, Criminal Procedure 
Code, Avould apply so as to make the offence 
triable in Moradabad. I hold, therefore, 
that the Magistrate at Moradabad had 
jurisdiction to take cognizance of this com¬ 
plaint. 
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His subsequent proeeetlings I nm unable 
to enrJorse. The examination of the com¬ 
plainant was oomluotcd without any reference 
to tliose ingredients in the otfence of cheat¬ 
ing as defined in section 415, Indian Penal 
Code, which distinguisli the offence of cheat¬ 
ing from a mere breacli of contract. The 
examination of tlie complainant Wahajuddin, 
wliicli is recorded on tlie back of liis com¬ 
plaint does not seem to me to disclose 
any adequate ground for holding that an 
offence punishable under .section 417, Indian 
Penal Code, had been committed by any 
person. Apart from this there is no¬ 
thing in the complaint, or in the deposition of 
Wahajuddin, to warrant any action being 
taken against the accused Usuf Ali. If it 
be the complainant's case that it was 
Usuf Ali wlio, masking himself under the 
name of A. il. Essobhoy, obtained delivery 
of those currency notes, that fact should 
have been made clear in the complaint and in 
the complainant's deposition, before action 
was taken against this accused. It has been 
urged before me in argument that the com¬ 
plainant desires an opportunity of proceeding 
further in tin's matter and believes himself 
to be in a position to produce evidence such 
as to satisfy tlie Court that a criminal 
offence punishable under section 417, Indian 
Penal Code, as distinguished from an action¬ 
able breach of contract, was in fact committed 
upon him, and tliat it was committed by the 
accused Usuf Ali. Tlie order wliicli I pro¬ 
pose to pass in the present case should 
not be held to debar Wahajuddin from 
filing a fresli complaint on pi’oper 
materials if he is so advised. 

The case as it stands before me now does 
not warrant the action wliich has been taken, 
or the taking of any further action, as 
against the accused Usuf Ali. 1 quash all 
the proceedings in this cn.se and direct that 
the record be returned to tlie Court of 
tlie Alagistrate to bo tliore consigned to 
the record room. 

Proceediug.’i (jftnshed. 


CALCUTTA HIGH COURT. 

Crimixal Revision Case No. 1723 of 1913. 

December 5, 1913. 

Present: —Wr. Justice Imam and 
Air. Justice Chapman. 

SADASIB AIANDAL— Accused— 

Petitioner 

versus 

EMPEROR, ON THE COMPEAINT OF PURNA 
CHANDRA NAG— Opposite Party. 

Cyimfixil Procedure Code (Act V o/1898U 522— 
Viideuce ogntiisf feuciug, not ngainat any indivkluot — 
Order under !<. 522, whether competent—Penal 

Code (Act XLV of 1800;. 349, applicahility of. 

Tlio t('rm '‘force”, as defined in section 349 of the 
Penal Code. ap))lies to force when used in connection 
witli flic liiiman body. 

Tlierefore, wlu're an accused is convicted of the 
offence of rioting for causing violence to a fencing, 
and not to any person, an order under section 522, 
Criminal Procedure Code, should not be passed inas¬ 
much as there is no use of eriminnl force to any 
individual. 

Application for revision against the order, 
dated ISth September 1913, of the Assi.stant 
Magistrate, Dacca. 

Babu Surendra Nath GuhOy for the Peti¬ 
tioner. 

Babn Ileromha Chandra Oiihaj for the Op¬ 
posite Party. 

JUDGAIENT.—The petitioner Avnsconvict- 
ed tif the offence of rioting under section 147, 
Indian Penal Code, and of abetment of theft 
under section 379 rend with section 114, 
Indian Penal Code, and sentenced on each 
count to three months' rigorous imprison¬ 
ment. The charge under section 147, Indian 
Penal Chule, set out the common object 
of the rioters to bo destruction of the com¬ 
plainant's fencing and raising of a new 
fencingon the complainant's land. The convic¬ 
tion niuler section 379 read with section 114 
was set aside tni appeal. Tliore was further 
order passed under .section 522, Criminal 
I’roccduro Code, directing delivery to the 
complainant of tlio piece of land that had 
been taken possession of by the petitioner 
unlawfully. 

The lindings of the lower Courts clearly 
show tliat iliougb there was the conviction 
under seetion 147, Indian Penal Code, it 
was not for the use of oriminal force but 
for causing violence in prosecution of the 
common object. In section 340, Indian Penal 
Codcj tliQ tovm "foi'ce * is d^hped rs being ap« 
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plicable to force when used in connection'with 
the human body; and under section 522, Cri¬ 
minal Procedure Code, delivery of immoveable 
property may be made to the person who had 
been dispossessed of it when the accused is 
convicted of an offence attended by criminal 
force. In the present instance violence was 
caused to the fencing and not to any person. 
"Under the circumstances the order under 
section 522, Criminal Procedure Code, 
should not have been passed inasmuch as 
there was no use of criminal force to any 
individual. This Rule, therefore, must be 
made absolute and the order directing 
delivery of possession of the land in question 
to the opposite party is set aside. 

Buie made ahsolute. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Application No. 183 of 1914. 

October 22, 1914. 

Present :—Mr, Lindsay, J. C. 

Thahur SHEO SENGH— Accused— 

Applicant 

versus 

EMPEROR— Complainant—Respondent. 

Criminal Procedure Code {Act V of 1898), ss. 107, 
125— Security for keeping peace—Bond for keeping 
peace, cancellation of—District Magistrate, jurisdiction 
of—Admission of case, wrong, effect of — Revision, High 
Court’s power in—of fact, when to be con^ 
sidered in revision. 

Section 125, Criminal Procedure Code, does not 
confer upon a District Magistrate either an appellate 
or revisional jurisdiction, but it confers an original 
jurisdiction in respect of orders binding down persons 
to keep the peace. A person so bound down has no 
remedy by way of appeal to the District Magistrate. 
The proper course for him is to bring his case in rev - 
sion before the Sessions Judge. 

Barka Chandra Dey v. Janmejoy Dutt, 32 C. 948; 9 
0. W. N. 860; 2 Cr. L. J. 550, followed. 

A High Court, having once admitted a case in 
revision and having fixed a date for the hearing 
thereof, ought to dispose of it on the merits after 
hearing the applicant for revision. 

In criminal revisions, the High Court does not 
ordinarily consider questions of fact, except where 
the matter has been before only one Court below. 

Application against the order of the Dis¬ 
trict Magistrate, dated 5th August 1914, 
upholding that of the Deputy Magistrate, 
^ Kheri^ dated 2nd July 1914. 


Mr. St. J. Jackson, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT.—This is a somewhat curious 
ease. The applicant, Thakur Sheo Singh, 
has been hound over by a Deputy Magistrate 
under section 107 to keep the peace. The 
proceedings were initiated against Thakur 
Sheo Singli by the Patwari of the village of 
which Tliakur Sheo Singh had been the/Aeita- 
fiarfor some five years. It is common ground 
that his theka expired some months ago. 
After the order had been made, the applicant 
here went to the District Magistrate and 
made an application under section 125 for 
cancellation of the bond. The grounds on 
which cancellation was souglit were not that 
any facts had come into existence, since the 
date of making the order, which made the 
order no longer necessary. The petition 
was by way of an appeal or revision, and 
the District Magistrate was invited to consi¬ 
der the merits of the case in which the order 
had been passed. So far as I can see there 
is no warrant for the application of this kind 
under section 125 of the Code of Criminal 
Procedure. The law has, in my opinion, been 
rightly laid down in the case reported as 
Barka Charidra Dey v. Janmejoy Djitt (1), in 
Avhich it was held that this section of the 
Code of Criminal Procedure does not confer 
upon a District Magistrate either an appellate 
or revisional jurisdiction in respect of orders 
binding down persons to keep the peace. It 
confers only an original jurisdiction. The 
proper course which ought to have been 
pursued by this applicant was to have the 
case brought in revision before the Sessions 
Judge. So far as I can see there is no 
remedy by way of appeal. The case, how¬ 
ever, has been admitted here by one of the 
Judges of this Court and this being so, 
I think I had better dispose of it once for 
all. Ordinarily I do not enter into the 
merits of cases in revision, that is to say, 
I refuse to consider questions of fact. How¬ 
ever in the present case the matter has been 
before only one Court and I have, therefore, 
examined the record and considered the evi¬ 
dence which was produced in support of 
the application made by the Patwari. 
The principal witness is the Patwari 
himself and he is certainly in the best 

{y 32 C. 948: 9 0. W. N. 860; 2 Cr, L. J. 5§0, 
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position to explain wliat appreLensioii lie 
had against the accused Sheo Singh. It 
appears that Sheo Singh had been dealhig 
oppressively witli some of the tenants of 
this village, that tlie Pafivari liad taken 
the part of the tenants and a complaint 
had been made to the District Officer in 
consequence of which an inquiry was made. 
It is also admitted tliat in tin’s inquiry 
the Patwnri gave evidence against Sheo 
Singh. This is alleged to be the origin 
•of the bad feeling between the parties. 
As for the evidence of any exhibition of 
bad feeling between them, all that the 
Tatwari deposed was that on a certain 
date the accused used threats saying that 
he would kill him. The paficari in cross- 
examination admitted that he had met the 
accused a number of times after this 
occasion and that no further threats had 
been used towards him. Reading the 
evidence of the Fafwari I am disposed to 
think that the case is a very tliin one 
and I doubt very much whether such 
evidence, as I liave before me, justifies the 
binding over of the accused Sheo Singh 
to keep the peace. I also take into 
consideration the fact that Sheo Singh's 
connection with this village as thrJcadar 
has now come to an end. He is no longer 
in a position, I imagine, to haras.s the 
tenants of the village and this being so 
it seems unlikely that there should be any 
further occasion for ill-feeling between him¬ 
self and the Pafwari. The result, therefore, 
is that I allow this application and set 
aside the order of the Magistrate directing 
Sheo Singh to file .security to keep the 
peace. The security bond will be 
cancelled. 

AppJicafian accepted. 


CALCUTTA HIGH COURT. 

Criminal Rkvi.sion Casio No. m ok 1914 

May 14, 1914. 

Present:—IW. JusUce Sharfuddin and 

jMr. Justice Teunon. 

Shaikh CAZU— Comklainant—Pktitionioh 

Opposite Paim 

Cnmuuil Procctbu-e Code (Ad V of 


2o6, 439 -Revidon -Acquittal, when ca» "be aet 
aside - Transfer of case. 

A Magistrate fails to deal with a case before him 
■witli judicial caro and imjjartiality if he lays 
great stress on all considerations that might aflfect the 
credibility of the several prosecution witnesses and 
omits t«) take into consideration what might bo ad¬ 
vanced in their favour, c. g., fails to appreciate or 
oven to corri'ctly cite in his judgment the evidence of 
an important witness. 

.Sucli circumstances fully justify a High Court to 
set aside an order of acquittal passed by the Magis¬ 
trate and transfer the ease to another district. 

Criminal revision against an order of 
the Deputy Magistrate of Singhbhum, dated 
the Gth of ^larch 1914. 

i\Ir. P. K, Majnmdar and Babu Han Bkusan 
Mfikerjce, for the Petitioner. 

Mr. SuJfivi Ahmed, for the Crown. 


JUDGi^fENT.—In this case it appears 
that the petitioner complained against a 
Police c(ni.stal)le, one Raika Singh, his 
complaint being to the effect that while 
the constable was employed in impressing 
carts for certain purposes, he voluntarily 
caused grievous luirt to one Sheikh Tajoo. 
The constable was placed on his trial 
before a Deputy JMagistrate of Chaibassa 
and after a trial extending over a month 
and a half, be was acquitted under section 
Criminal Procedure Code. The peti¬ 
tioner tlicreupon obtained this Rule from 
tliis Court calling upon the Deputy Com- 
nii.ssionor of Chaibassa and upon the accused 
to show cause wliy this order of acquittal 
complained of should not be set aside 


practically on the merits. 

Wo have read and considered tbo 
judgment of the trying Magistrate and 
we are forced to the conclusion that he 
has failed to deal with the case before 
liim with judicial care and impartiality. 
M bile laying great stress on all con- 
sidt'i’afion.s that miglit affect the credi¬ 
bility ol the several prosecution witnesses, 
it w(iiild seem that he has omitted to 
take into consideration' what might be 
advanced in tlieir favour. In particttlar 
we find that lie 1ms failed to appreciate 
or even to correctly cite in his judgment 
tho cviilenco given by a Deputy Magis¬ 
trate named Babu Bhaba Deb Sarkar. 


This witness 
by, lie saw 


says that as he was passing 
the accused constable running 


away lollowetl by a number of men who 
wei‘(* shouting, some apparently ^Saoro 
shalakti", some apparently **war 


Vol. XXVI] 


INDIAN CASKS. 


171 


In re dhaumalinga mudali. 

Amongst the men pursuing the constable 
Avas the petitioner Sheikh Bazu. The 
Deputy Magistrate proceeds to say that 
he stopped the petitioner and questioned 
him and that the petitioner thereupon 
informed him that the constable had 
broken the leg or knee of some one of 
his relatives. The trying Magistrate has 
wholly omitted from his judgment this 
portion of the evidence. He has, there¬ 
fore, failed apparently to consider the 
corroborative value of that evidence. 
What value in fact should be given to 
that evidence is not for us now to say, 
and we desire to say nothing that may 
prejudice the accused in the re-trial that 
we are now about to direct. 

For the reasons we have given, we 
set aside the order of acquittal passed on 
the 6th March 1914 and direct that .the 
accused Raika Singh be re-tried. Having 
regard to all the facts of this case we are 
further of opinion that the re-trial should 
take place at the headquarters of another 
district. We direct accordingly that the 
case be now re-tried at the headquarters 
of the District of Manbhum by some 
competent Magistrate to be appointed 
by the District Magistrate of that District. 

Order set aside. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 457 of 1914. 

Criminal Revision Petition No. 385 

OF 1914. 

October 15, 1914, 

Present: —Mr. Justice Sadasiva Aiyar. 

In re DHARMALINGA MUDALI and 

OTHERS—Accused—Petitioners. 

Penal Code Act (XLV of I860;, ss. 426, -Mischief 
— Trespass — Trespasser's entrify whether gives him 
judicial possession—Removal of obstruction, ivhethei 

offence — Pathway — Obstruction. 

A mere trespasser cannot obtain what is known 
in law as possession by the act of entry, or by the 
continuance of that act, so long as the act is disputed 
and resisted. 

Therefore, if a person takes possession of the site 
of a public road and builds upon it to the obstruction 
of the public, it is no offence for a menaber of the 
public to pull down that obstruction and exercise his 
right of way. 


Petition, under sections 435 and 439 of the- 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the Dis¬ 
trict Magistrate of North Arcot, in Criminal 
Revision Case No. 19 of 1914, against that 
of the 2nd Class Magistrate of Arkonam, in 
C. C. Nos. 78 and 79 of 1914. 

Mr. A. Snndaram, for the Petitioners. 

The Acting Public Prosecnfor, for Govern¬ 
ment. 

ORDER.—The Sub-Magistrate discharged 
the accused because he held that, in pulling 
down the wall built by the complainant, the 
accused acted in the assertion of a bona fide 
public right to the site on which the wall was 
built, that site being a public way 

The accused was charged under sections. 
147, 426 and 447, Indian Penal Code. Sec¬ 
tion 426 relates to mischief and mischief 
includes an intent to cause wrongful loss. If 
the site was a public path and if the com¬ 
plainant obstructed it wrongfully by a 
wall, the loss caused to him by the members 
of the public, who pull it down in order to 
exercise their right of way through the site,, 
cannot be considered wrongful loss. As 
regards section 447, that again depends on 
the question whether the site was a public 
path and, even if it was not, whether it ■ was 
in complainant’s effective possession. As 
soon as the complainant began to build and 
obstruct the path, the accused remonstrated 
and took steps to have the obstruction remov^ 
ed and it cannot be held that, in these cir¬ 
cumstances, the complainant had taken such 
effective possession as would make the act of 
the public who pulled down the obstruction 
(caused by the complainant) to constitute 
criminal trespass. In Browne v. Dawson (l) 
Lord Denman, C.J., said; “A mere trespasser 
cannot, by the very act of trespass, immediately 
and without acquiescence, give himself what 
the law understands by possession against 
the person whom he ejects.” As Mr. Mayne 
says: “A mere trespasser cannot obtain what 
is known in law as possession, by the act of 
entry, or even hy the contimiance of the act, 
so long as the act is disputed and resisted.” 
It is on this ground that in section 145, 
Criminal Procedure Code, clause 4, proviso 
(l), it is stated that possession within 
two months before the date of the Magis- 

(1) (1840) 12 A. & E. 624; 4 P. & D. 355; 10 L. X 
Q. B. 7; 113 E. B..950. 
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trate’s order might be treated as a continuing 
peaceable and juridical possession, even 
though there was a subsequent and very 
recent forcible dispossession by the opposite 
party. This slmws that the Legislature held 
that a mere trespasser need not be considered 
as having acquired peaceable and juridical 
possession till his possession is acquiesced in 
for two months. A person wlio takes posses¬ 
sion of the site of a public road and builds 
upon it to the obstruction of the public can¬ 
not by liis very act of creating a public 
nuisance be held to liave acquired peaceable 
and effective possession of that site so as to 
prevent a member of the public from pulling 
down that obstruction and exercising his 
right of way. If, of course, peaceable and 
effective possession lias been acquired by the 
wrongful act and has been in a manner 
acquiesced in for a reasonable period, private 
persons cannot afterwards be allowed to 
assemble in force and commit trespass upon 
the site, so effectively and peaceably 
taken possession of by the person, without 
their being guilty of the offence of 
being members of an unlawful assembly, 
thougli the person who had obstructed the 
road might bo liable to punishment on 
criminal indictment and may be dispossessed 
by the public authorities under section 18:i of 

the Criminal Procedure Code and under section 
6 of the Madras Land Encroachment Act 111 


of 1905. But it is only where a trespasser 
possession has been acquiesced in, and liem 
he has acquired juridical possession, that tl 
person entitled to possession cannot disposse, 
him by force witliout making liimself lial) 
under the criminal law [See Kailosh Oho 
V. Jugal Lohar (2)]. 

In the present case, tlie accused Imd hec 
exercising their riglit of way through tl 
site in question till the complainant began i 
build upon it. Before lie eoiild ae(|uii 
effective peaceable and juridicial possessio 
and without acquiescing in his possessioi 
they dispo.ssessed him and removed ih 
obstruction ^ caused by liim. ILuiee 1 tl.in 
that the Sub-Magistrate was justified i 
discharging them and the learned Distri. 
Magistrate ouglit not to have ordered furtlu‘ 
enquiry The District Magistrate's order i 
set aside and the proceedings against 
accused (petitioners) will be dropped 


( 2 ) 


1 C, L. J, 104; 2 Cr, L. J. IGl, 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 405 of 1914. 

June 24, 1914. 

Fre.'ieuf: —Mr. Justice Piggott. 

CHURx4MAN —Applicant 

versus 

EMPEROR —Opposite Party. 

Criminiil Prorrihirr Coth' (Act V of 1898J, 5 . 133_ 

Way or phice — Olrtniction, reruoral of — Magia. 

(rate, poivrrof, 

Softinii 133 of the Code of Criininal Procedure 
onipoAvors a iMa<ristrat(' to order the removal of an 
<»bstructicm from any >vny or from any public place, 
and Ijcforo tlie soctiem can be applied there must bo a 
finding that tlic obstruction in (piestion is situated on 
a way wliicb may be lawfully used by the public or 
on a public place. 

Criminal reference made by the Sessions 
Judge of Muttra. 

Mr. S<tfijn CJiatulra Mulierfly for the Appli¬ 
cant. 


JUDGMENT.—This is a reference by 
the Sessions Judge of ^Muttra asking this 
Court to set aside an order purporting to 
have been pa.ssed under section 133, Criminal 
PiMteedure Code, by a first Class Magistrate 
of that district, Tlie facts as they appear 
to mo from an examination of the record 
are (lint one Churnmnn, the owner of a 
corner shop, proceeded to make certain 
additions to the same, tlie result of which 
according to the Magistrate has been that 
whereas previously (lie tnzias carried in pro¬ 
cession hy jMuhainnmdans in connection with 
the ^luliari’am festival had been able to pass 
tlirough a certain lane on one side of 
Churamans shop, they were no longer able 
to do so in consequence of the new 
construclions made by Churnmnn. The 
tu’der pa.ssed lias been one requiring 
C liuraman (o deinolisli so mueli of a certain 
wall as will leave a sufficient space for 
tazHis (o pass along the whole length of 
the front of his shop. The Sessions Judge 
is of ()piMion (hat tlic inquiry conducted 
hy (1u^ ^lagisfrafe prior to passing this 
order was irregular ami that on this 
groiiud flit' onler sliould he set aside. 
1 lie exphiiialion offered by tlie AIngistrate 
shows (hat he himself had some donbts 
whetlu'i- (he i>bs(ruction which Chnraraan 
has Immmi ordered to remove wa.S in fact 
an olisfruefioii situated on any way which 
niay bt' used by tlie public, or any public 
place, or was in reality a construction on 

land of which Chiu'amau ^J5 thp o^vn^Ti 
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There will have to be a finding on this 
point before any final order under section 
133 of the Code of Criminal Procedure 
can be passed. That section empowers a 
Magistrate to order the removal of an 
obstruction from any way or from any 
public place, and before it can be applied 
there must be a finding that the obstruction 
in question is situated on a way which 
may be lawfully used by the public or 
on a public place. The Magistrate’s 
explanation suggests that he felt he had 
strong reasons for interfering with 
Churaman’s proceedings, even though it 
might have been made to appear on 
inquiry that Churaman had only been 
building upon his own land. It is possible 
that further inquiry may show that the 
case in question was not one for action 
under section 133, Criminal Proceduce 
Code, but one to which the provisions of 
section 144, Criminal Procedure Code, 
were applicable. The latter section 
undoubtedly gives a Magistrate, under 
certain circumstances, power to direct a 
person to take certain order with certain 
property in his possession. I accept the 
reference of the Sessions Judge, set aside 
the order complained of and direct that 
the record be returned to the Magistrate 
for further inquiry and decision in accordance 
with law. 

Order set aside. 


CALCUTTA HIGH COURT. 

CiUMiKAL Rule No. 83 oe 1914. 

February 13, 1914. 

Present:—. Justice Holmwood and 
Mr. Justice Sharfuddin. 

REAJADDIN MOLLA and others— 
Accused—Petitioners 
versus 

EMPEROR —Opposite Party. 

Penal Code (Act XLV of 1860), .s-s. 143, 447—C'r/HJi- 
nal trespass —Bona tide assertion of <jrazing right - 
Unlawful assembly. 

A person cannot be convicted of criminal trespass 
because he asserts a graziiie: riybt which has never 
sen declared against him and which he buna Jide 
believes he has, nor can he be said to be a member of 
an unlawful assembly because he went with his party 
and protested against the land being ploughed up. 


Criminal revision against the order of 
tlie Deputy Magistrate of Comilla, dated 
the 19th of November 1913. 

Mr. Norton and Babus Manmafha Nafk 
Mnl-erjec and Jatindra Mohan Ghose, for the 
Petitioners. 

Mr, 0/T, for the Crown. 

JUDGMENT.—This Rule arises out of 
an unfortunate dispute between two 
landlords in consequence of which, in a 
proceeding under section 145, an order 
attaching the property has been passed under 
section 146, Criminal Procedure Code, and a 
Receiver appointed. Unfortunately it appears 
that the Magistrate who appointed, the 
Receiver lias omitted to give any direction 
as to how the property should be managed 
and still more unfortunately, the tenants 
on both sides appear to be at loggerheads 
as regards the grazing rights over the 
property; but one thing appears to be 
admitted that the zemindar of the present 
accused gave them tlie grazing rights 
over this land, and that they objected to 
one Amjad Ali. who was a leading tenant 
of the rival zemindar., ploughing up a 
portion of the land, over which they allege 
they have grazing rights, under colour of 
a lease from the Receiver. 

It appears to us that the Receiver .should 
not have granted the lease to Amjad Ali 
entitling him to cultivate the whole of 
this land without making proper provision 
for the grazing rights. The trying Magis¬ 
trate assumes that he did make such 
provision, but it is clear from the judg- 
ment that he had been given no authority 
to make such provision and that he had 
not, as a matter of fact, determined what 
the grazing rights were, to what extent 
they required the land and to what 
amount of land Amjad Ali might be 
entitled for cultivating purposes. The 
result is, as is too frequently the case in 
this country, that the peasants left to 
themselves and finding their grazing 
rights interfered with fell out, but for¬ 
tunately owing to the presence of the Police 
on the spot no harm was done. But we 
think that it is not right that these culti¬ 
vators should be convicted of criminal 
trespass when they were asserting a right 
which had never been declared against 
them, which they hona fide believed they 
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Babu Harihar Proshcul Singh, for Dr. Sarat 


had, and for the same reason we think 
that they cannot be said to have formed 
an unlawful assembly, because they went 
and protested against the land being 
ploughed up. The Receiver should n<)w 
receive proper instructions from the ilagis- 
trate with regard to the management of 
the property attached, and when such 
instructions have been given, this Court, 
as has always been held, would not inter¬ 
fere with such an order of management; 
and if the orders are duly promulgated 
and the raiyafs know what their rights 
are under the Receiver and then by show ()f 
force do anything contrary to the Receiver’s 
authority, there would be ground for 
proceeding against them. But at present 
we iliink that there is no sucli ground 
and that it would be extremely unfor¬ 
tunate to allow this conviction to stand. 

The conviction and sentence are, there¬ 
fore, set aside and the tine, if paid, will 
be refunded. The Rule is made absolute. 

Rule made absolute. 


CALCUTTA HIGH COURT. 

Criminai. Ri’lk No. 4615 of 1914. 

April ‘23, 1914. 

Present: —ilr. Justice Holmwood and 
Jilr. Justice Sharfnddin. 

MADHO CHOWDHURY"—Comi-lain.ant— 

Pktitionkr 

versus 

TURAB HIANanu otiikus—O i-rosin-; Party. 

Criminnl Pntcrdiire Codr {Art V nf IHiJSj, n.v. 217, 
403 Previons arquiffal trithunt jnn'sdirtioii, u'lieUf'i' 
bar to ficrond cotnplainf. 

A previous acquittal wholly without jiinsihcl ion 
is no bar to a Magistrate taking eogni/ance of a 
second complaint. 

Therefore, a Magistnitc, who on a complaint nuulo 
'hy a servant of a zemiitdar for niaiining his master's 
elephant issues process umlers(*etion 42t), Indian Penal 
Code, to the accused hut acipiits the accnsctl under 
suction 247, Criminal Procedure Coile, on flu* ground 
that the complainant isdead, acts without jurisdiction 
and is not debarred from hearing a secoiul eoinplainl 
.by another servant. 

Rule against the order of tlie Sub-Divi¬ 
sional Officer of Beguserai, dated the l‘2th 
of February 1914. 

Babu Ahani Bhnsan Mnherjee^ for the 
Petitioner. 


Chandra Bysnk, for the Opposite Party. 

JUDGMENT.—This was a Rule calling 
upon the District Magistrate of Monghyr and 
also upon the opposite party to show cause 
wliy the order of acquittal under section 247 
and the order of dismissal of the complaint 
of the petitioner, Madho Chowdhury, under 
section 203 should not be set aside and the 
case proceeded with. 

It appears that an elephant of the 
zemindar got loose into a chilli field belong¬ 
ing to one Turab Mian. Tlie accused are 
then said to have attacked the elephant 
with spears and htthis find maimed the animal, 
Apparently, the learned Magistrate who 
heard the complaint did not think that the 
animal had been maimed, but be issued 
process under section 4*26. When the day 
came for disposal, the servant of the ccHiin- 
dai\ who had made the complaint, was dead, 
and the Magistrate adopted the rather ex¬ 
traordinary course, although he knew that the 
servant was dead, of aciiuitting the accused 
under section 247, Criminal Procedure Code. 
In the meantime another servant of the 
dar, the present petitioner, had complained 
to the Sub-Divisional Otlicer of the same 
offence of maiming his master’s elephant. 
'I'he Snh-Divisional Ofticor dismissed this 
case under section 203, Criminal Procedure 
Coile, on the ground that the * previous 
actiuittal was a bar to his taking cognizance 
of it. 

We must point out in the first place that 
tlie previous acquittal can be no bar, because 
it was wluilly without jurisdiction, and if it 
is a bar, it is now going to be removed. 

We make the Rule absolute. 

We set aside the onler of acquittal under 
section 247 and tbc order of dismissal under 
.section 2U.'> and direct that there should be a 
furtluM* iiMpiiry and in making that inquiry, 
it sliouM 1 h' ascertained before process is 
issiu'd what tlie nature of the injurj’’ to the 
elc[)liah( is, for it will largely depend upon 
that wlu'llicr tlie jurisdiction falls under 
.section 42t’), 127 or 429, and that would affect 
the course of the proceedings at the trial. 

Rule made h9oluf9. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 758 of 1914. 

November 7, 1914. 

Present: —Mr. Justice Piggott. 

BAIRAGI —Applicant 

versus 

EMPEROR —Opposite Party. 

Criminal Procedure Code (Acf Vof 1898), ,<!>•. 109, 
122— Magistrate's power to reject surety—SuOlcient 
ground—Defence witness, whether can stand surety — 
Revision. 

Sureties for good behaWour should not be rejected 
merely on the strength of tlie report of a Tahsildar 
and a Sub-Inspector of Police, witliout some further 
proceedings or at any rate without gi^'ing the 
sureties an opportunity of meeting any allegations 
/ that may be made against them. The fact that a 
person offering himself as surety for the good 
behaviour of another has given evidence in favour of 
that person in a proceeding under section 109 or 110 
of the Code of Criminal Procedm’e, which resulted in 
the passing of an order requiring security, would not 
be at all a good reason for refusing to accept the 
surety. 

The discretion conferred on a Magistrate by section 
122 of the Code is a wide one and the High Court 
should not lightly interfere with any reasonable 
exercise of the same. 

Criminal revision against an order of the 
Magistrate of Benares. 

Mr. G. L. Agarwala, for the Applicant. 

The Ass-lstant Government Advocate, for tlie 
Grown. 

JUDGMENT.—This applicaticn is con¬ 
nected with Criminal Revision No. 757 of 
1914 which I have just disposed of. The 
applicant had been required to furnish security 
to be of good behaviour and when two 
security bonds were produced on his behalf 
executed by two men Parmeshwar Din and 
Raghubir, these sureties were rejected by 
the Magistrate in the exercise of the discre¬ 
tion vested in him by section 122, Criminal 
Procedure Code. 

The Magistrate purports to act in 
part on reports received by him from the 
Tahsildar and the Sub-Inspector of Police. 
There is abundant authority in this Court 
for the proposition that sureties should 
not be rejected on the strength of such 
reports without some further proceedings, 
or at any rate Avithout giving the sureties in 
question an opportunity of meeting any alle¬ 
gations that may be made against them. In 
the present case the Tahsildar’s report really 
disclo.ses nothing against the sureties in 
question. It is not denied that they have 
means sufficient to meet the liability under¬ 


taken by them in standing sureties and one of 
tliem, Parmeshwar Din, appears to be a village 
headman. The Idagistrate has, however, 
been considerably influenced by the fact that. 
Parmeshwar Din and Raghubir gave certain 
evidence in Bairagi’s defence in the course of 
the proceedings against him under section 109 
of the Criminal Procedure Code, which evi¬ 
dence Avas disbelieved. It seems to me to 
be fairly obvious that the fact that a person 
offering himself a.<= surety for the good be¬ 
haviour of another has given evidence in 
favour of that person in a proceeding under 
section 109 or 110 of the Code of Criminal 
Procedure, which resulted in tlie passing of 
the order requiring security, Avmuld not be 
at all a good reason for refusing to accept the- 
surety. A person is quite entitled to say 
that the Police have been misled in believing 

a certain friend of his to be a bad character, 

and that in any case he is prepared to back 
his opinion as to the harmlessness of the' 
person in Avhose favour he has given evidence 
by standing surety for his good behaviour. 

I suppose that, although the Magistrate does 
not go into detail on the point, the fact 
which impressed him in the present case was 
that Parmeshwar Din and Raghubir had con- 
tradicted the evidence given by the Sub- 
Inspector on certain questions of fact. They 
have not been prosecuted for perjury, and it 
is one thing to decline to rely upon their 
evidence in the teeth of that given by the 
Sub-Inspector and other Avitnesses in the 
case, and quite another to deal Avith their 
offer to stand surety foi- Bairagi on the 
a.ssumption that they have certainly perjured 
themselves on In's behalf. Even then the 
Magistrate does not seem to me to draAv any 
definite inference from this circumstance, or 
to explain Avhy the fact, that Parmeshwar Din 
and Raghubir gave evidence in Bairagi’s 
defence upon which the Court refused to act 
should satisfy him that they are necessarily 
unfit persons to stand surety for him. I do 
not, therefore, know whether, in the Magis¬ 
trate’s opinion, the facts on the record before 
him were such as to justify the inference that 
Parmeshwar Din and Raghubir were offering 
to stand surety for Bairagi, not with any 
purpose of e-xercising proper control over him 
but in order to assist him in pursuing under 
cover of their surety a career of crime. I 
would not draw this inference myself from 
the circumstances on the record, but I am 
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disposed to lay more stress on the fact that 
the Magistrate himself has not drawn any 
such inference. I have stated elsewhere that 
the discretion conferred upon a :Magistrate hy 
section 1'22 of the Code of Criminal Procedure 
is a wide one and that this Court should not 
lightly interfere with any reasonable exercise 
of the same. In the present case, however, it 
does not seem to me that the Magistrate has 
given any substantial reason for supposing 
that, if Parmeshwar Din and Raghubir had 
been permitted to stand sureties for tliis man, 
they would not have exercised proper control 

over him and kept him from injuring the 

public during the period covered by their 
bonds. It is unfortunate that there has been 
so much delay in bringing this matter to the 
notice of this Court, and in dealing with it 
here, that the greater part of the period 
covered by the Magistrate’s order has already 
expired. This, liowever, seems no adequate 
reason for further detaining Bairagi under 
sentence of rigorous imprisonment. I set 
aside the order rejecting the security offered 
by Parmeshwar Din and Raghubir and direct 
the District Magistrate of Jaunpur to take 
suitable action to permit the release of Bairagi 
on his own bond and on those of the sureties 

in question. 






Tlic parties to a criminal case have no heus standi ■ 
to ask the High Court sitting on the revisional side 
to treat the compromise which tliey have made of 
their own free will out of Court as one coming under 
section 345, Criminal Procedure Code. 

Rule against the order of the Fourth 
Presidency Magistrate, Calcutta, dated the 
13th of March 1914. 

Mr. P. N. Dutfj Babu Dijendm Kumar 
Ghosh and Haripada Chatterji, for the Peti¬ 
tioner. 

Babu ManmathaNath Muherji and Mritunjoy 
Chatferji, for the Opposite Party. 

JUDGMENT.—Two Rules come before 
us on behalf of Adhar Chandra Dey, one to 
show cause why the sentence passed upon 
him should not be reduced and the'other 
on behalf of the same man in the capacity of 
complainant to sliow cause why the order of 
dismissal of his case should not be set aside 
and a further inquiry ordered. Upon the 
parties coming before us and stating that 
tliey have compromised the matter out of 
Court, we can give effect to this compromise, 
as far as we can, hy reducing the sentence toa 
mere nominal tine of one rupee and directing 
that no further inquiry be made into the 
counter-charge. The parties certainly have 
no locus staudl to ask us, sitting here 
neither as a Court of original jurisdiction 
nor as a Court of appeal, to treat the com¬ 
promise which they have made of their 
own free will as one coming under section 
345, Criminal Procedure Code. No stigma 
can possibly attach to the petitioner on 
account of this petty fine for an equally petty 
assault. 

Tlio Rule No. 490 is made absolute in the 
terms wo have indicated and the Rule No. 
491 is discharged. 


liule Ko, 490 made absolute; 
Pule No. 491 discharged. 


CALCUTTA HIGH COURT. 
Criminal Rule Nos, 490 and 491 ov 1914. 

April 23, 1914. 

Present: —Mr. Justice Holrnwood and 
Mr. Justice Sharfuddin. 

ADHAR CHANDRA DEY— Petitioner 

versus 

SUBODH CHANDRA GHOSH— 

OirosiTE Party. 

Cn'miiial Procedure Code {Act V of 181)8), .s'. Rl-'i — 
Couiproniise out oj Court ~Hi<jh Court, whether can 
give effect to, on revisional side. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

PiKST CiYiL Appeal No. 85 op 1913. 

October 13, 1911. 

Present: -Mr. Lindsay, J. C. 

The ALLAHABAD BANK, Limited, 

LUCKNOW —Plai.vtifp—Appell.ant 

versus 

Ram SLTRAJ KdAR and othkrs— 
Defendants —R ic s p o x d e n t s . 

Interest, pen'll rate of—Morf'jrrje suits 
rate of interest - Court rate of interest 

of~Interest rate of, from date for 

tiU date of reahsafioii—Discretion of Court—Civi 
Procedure Code (Act V of 1908;, s. 34-T, 
of Property Act (IV of 1882^, 104. 

The rate of simple interest at 7^ per cent, pe: 
annum is a moderate one, in view of the genera 
rate prevailing in this part of the countrv, an. 
cannot be said to be oppressive and unconscionable. 

In mortgage suits a Court may,- in the absenc 
ot any rules framed by the High Court in thi; 
respect under the provisions of section 104 of tin 
Transfer of Property Act, award interest at th( 

^ for paymeni 

till the date of realisation, provided that the 
rate is reasonable. The Court has, under section 34 
Civi Procedure Code, full discretion to do so 

Allahabad Bank, Ld. y. Syed Mohammad Jawad 

^ I’ Sheopartab Bahadur Singh v 

Allahabad Bank, Limited, 3 0. C. 130, referred to. 

Appeal from the decree of the Subordinate 
Judge, Kheri, dated 25th May 1913. 

Pandit GoJearan Nath Misra, for the 
Appellant. 

Babu Lachman Parshad, for Respondents 
Nos. I and 2. 

Babu Sita Ram, for Respondent No 4. 


JLTpGMENT.—The only question raised 
in this appeal relates to the rate of 
interest allowed in the decree passed by 
the Court below. 

The suit was one for sale on three 
mortgages executed by the late Raja 
Cobardhan Singh. There Avere five defend¬ 
ants to the suit of whom the first, second 
and third were the widows of the deceased 
under a Will executed by the mortgagor. 
Ihese ladies have a life-interest in the 
mortgaged property. The fourth defendant 
IS the remainder-man entitled to succeed 
to the property on the death of the life- 
tenants. The fifth defendant was interested 
in one of the villages mortgaged by reason 
o a provision made in the Will for payment 
to him of maintenance out of the re¬ 
venues of the village. The first and 
second defendants filed a* defence to the 


suit but subsequently admitted the plaintirs 
claim. The third defendant (one of the 
\\ idows) failed to enter any appearance 
and as against her the proceedings were 
et- p‘irt(\ The fourth defendant contested 
the claim and pleaded inter alia that the 
rate of interest in the bonds was penal. 
The fifth defendant also made answer to 
the claim upon grounds Avhich it is not 
necessary to consider here. The result of 
the suit was that the claim was decreed 
as against the first and second defendants 
in accordance with the admissions made by 
them in their petition of compromise. As 
against the other defendants the claim 
was decreed, interest at the contract rate 
being allowed up to the date fi.xed for 
payment and thereafter till the date of 
realization at the rate of 6 per cent, per 
annum only. It is this last term of the 
decree which has led to this appeal, tlie 
contention for the appellant being that 
the contract rate of interest should have 
been allowed till the date of realization. 

The appeal has been contested only on 
behalf of tiie fourth respondent who was 

the fourth defendant in , the Court 
below. 

The rate of interest provided for in tlie 
bonds is 1\ per cent, per annum simple. 
There was a further condition that the 
plaintiff Bank would accept the lower rate 
of per cent, in case the interest was 
promptly paid, but the mortgagor never avail¬ 
ed himself of this concession and no interest 
was ever paid at all. 

There can be no ground for arguing that 
the rate of per cent, claimed by the Bank 
is oppressive or unconscionable per se. On 
the ^ contrary the rate is a moderate one, 
having regard to the terms which are 
usually to be found in mortgage contracts 
in this part of the country. There can be 
no doubt that according to the practice of 
this Court interest at the contract rate can 
be awarded in cases of this kind up till 
the date of realization provided the rate is 
deemed to be a reasonable one. [Cf, Allahabad 
Banh, Ld. v. Syed Mohammad Jawad (1) 
and Lai Sheopartab Bahadur Singh v. 
Allahabad Bank, Limited (2).] But it has 

(1) 2 0. C. 37. 

(2) 3 0. C. 130. 
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been argued that tlie ruling of their Lord- 
sliips of the Privy Council in Snudar Koer 
A'. 1i((i itdimn Krislien (3) must be taken 
to have overruled the authorities of this 
Court just referred to and to lay down 
tiiat although interest may be allowed up 
till tile date of reali/,ation, the rate should 
not exceed wliat is styled the Court rate 
of interest. It would appear from the 
language of the judgment that what was 
meant by the Court rate was the rate 
sanctioned by the Calcutta High Court 
in rules made by that Court under the 
provisions of section 104 of the Transfer 
of Property Act—a rate of 6 per cent, per 
annum. 

It will be observed that this judgment of 
their Lordships was delivered in the year 
IOOd before the enactment of the new 
Code of Civil Procedure and at a time when 
the application of tlie sections of the Code 
of Civil Procedure relating to interest to 
the case of mortgage decrees was a debat¬ 
able point. Tins matter has been set at 
rest by the inclusion in the new Code of 
sections 85 to 90 of the Transfer of Pro¬ 
perty Act. Those sections, as they stood in 
the Act, were i‘epeated and were re-enacted in 
Order XXXfV ofthc first Schedule to the new 
Code of Civil Procedure, the result being that 
decrees passed in suits for sale and foreclosure 
are now amenable to the general provisions 
of the Code. 

Under section 34 of the Code the Court 
is empowered to award interest at .such 
rate as it deems reasonable from the date 
of the decree till tlie date of payment. 
There is no limitation placed upon the 
discretion of the Court in this respect, no 
definite rate is mentioned as lieing the limit 
up to whicii interest should be allowed. 
This is quite clear from a reference tt> the 
provisions of section 35 which deals with 
the award of interest on costs. Thero 
the Court is debarred from award¬ 
ing intere.st in excess of (1 per cent, per 
annum, feo far as I am awai'e no rules 
liave been framed by this Court under 
the provisions of section 104 of the Transfer 
of Property Act and accordingly thero is 
here no ‘‘Court rate” such as is referred 


(3) 34 C. 150 {V. C.': -A A. b. .T. 100; 11 C. ^\^ K. 
2-10; 5 0. I;. J. lOf); 17 AI. b. J. i;}; 0 bom. b. lb 30b 2 
II L. T. 75j 31 1, A. 0. 
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to in the judgment of the Privy Council 
ab^ve mentionecl, and the case is governed 
by the terms of section 34 of the Code 
of Civil Procedure according to Avhich the 
Court rate is any rate which is deemed 
reasonable in the circumstances of the 
particular case. 

It follows, therefore, that in a case 
like the present the Court may award 
interest at the contract rale even up till 
the date of realization provided that the 
rate is reasonable, as I hold it to be. 
The Subordinate Judge has given no reasons 
for reduction of Jihe rate of interest; he 
probably thought on the authority of the 
Privy Council ruling above mentioned that 
(J per cent, per annum -was the limit up to 
Avliich be could allow interest till the date 
of realization. In my opinion the rate of 
7^- per rent, should Imve been allowed and 
1 accept the appeal to the extent of 
declaring that interest fi'om the date fixed 
for payment till the date of realization 
shall accrue upon the sum found by the 
lower Court to be duo on the 20bh of 
November 1913 at the rate of per 
cent, per annum, except as I’egards the 
portion of such sum which represents costs. 

On this latter amount the interest from 
tlie date fixed till the date of realization 
Avill run at () per cent, only {vide section 
.‘15 of the Code of Civil Procedure). The 
decree of the lower Court will be modified 
accordingly and tlie decree of this Court 
Avill provide a period of three months for 
payment to run from the date of the 
decree. 

The appellant's costs of this appeal will 
be borne by the respondent No. 4. 

Appeal allowcih 


MADRAS HIGH COURT. 

Skoonp Civil. Aitkai, No. 1429 of 1912. 

October 21, 1913. 

Pvt’seuf'. —-Mr, Justice Miller and 
^Ir. Justice Tyabji. 

TIIALAGARA HAMANNE and others— 

Afpei.lants 

versus 

KALAGARK G ANGAYYA and others— 

Respondents. 

Ilimht I,inr—Still' hif Uoun fldo 

•—ritjlif oj\ 
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THAYAMMAI. V. KL'FI\4.XXA KOCXDAX. 

A hona fide sale by a Hindu widow of her liusbaiuVs 
estate, when a greater portion of the consideration i.s 
for legal necessity and the price paid is not unreason¬ 
ably low, is binding on tlie reversioners and the 
purchaser for value is entitled to retain tlie property. 

Second appeal from tlie decree of the 
District Court of Kistna at Masulipatam, in 
Appeal Suit Xo. '222 of 1910, preferred 
against that of the Court of the Sub¬ 
ordinate Judge of Kistna atKllure, in Original 

Suit No. 42 of 190S. 

Messrs. T. 1"*. Seshagiri Aujar and T. 
Eamachandra Raa, for the Appellants. 

Mr. Narayana Rao, for the Respondents. 

JUDGMENT.—The District Judge finds 
that out of the sum of Rs. 1,300, the price 
paid for the property, Rs. 1,022 was to 
pay off a debt or debts which the widow 
was legally justified in paying out of tlie 
corpus of her son’s estate and that as 
regards the balance of Rs. 278, there was 
no justification for obtaining that money by 
sale of the land. The District Judge also finds 
that both sales were hona fide transactions 
and that the prices paid were not unreasona¬ 
bly low. These findings we accept, but we do 
not think they justify the decree which the 
District Judge has made. 

The sale Exhibit IV for Rs. 700 is clearly 
wholly good as found by the District Judge 
and the reversioners have no claim to recover 
the property. The only ground suggested in 
support of the decree is inadequacy of price, 
but the District Judge’s finding is that the 
price was not unreasonable. 

As regards the sale for Rs. 600 the 
sum of Rs. 322 is binding, so to phrase 
it, on the reversion and Rs. 278 is not bind¬ 
ing ; but the sale was hona fide and the 
purchaser is, we think, entitled to retain 
the land. 

We accept the view taken of this question 
in Felaram Roy v. Bagalauand Banerjee (1) 
and think that the right decree as regai’ds 
the second .sale will be one which permits 
the purchaser to retain the land. We need 
not consider the question whether the rever¬ 
sioners have a right t© recover the sum of 
Rs. 278, because that question was not argued 
and it was stated by Mr. Seshagiri Aiyar if 
we accept the District Judge’s finding, his 
clients were willing to pay that amount to 
retain the land. 


We leave that question open for further 
consideration should it arise. 

The decree will, therefore, be that the suit 
be dismissed with costs throughout a.s 
against defendants Nos. 1 to 14 and 17 and 
18 and tliat if the 15th defendant do not 
.witliin three months pay the amountof Rs. 278 
with interest at 6 per cent, per annum from 
the date of the deatli of tlie widow, z.c., on 
24th January 1900, the plaintiff be at 
liberty to sell the propert^^ covered by Exhibit 
III for the amount; but if the payment is 
made within tliree months, the plaintiff’s suit 
will stand dismissed against the 15th and 
16th defendants also. The 15th defendant 
will pay his own costs Imt not tlie plaintiff’s. 
The memorandum of objections is dismissed 
with co.sts. 

MoaofiDidnni of objections dis}i,usse(L 


MADRAS HIGH COURT. 

St;cON'i) Civil Afpkal No. 2497 of 1912, 

July 17, 1914. 

Frese)it: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Tyabji. 

THAYAMMAL axd axothmr—Defexdaxts 
Nos. 3 AXD 4 — Afpell.vnts 

versus 

KUPPANNA KOUNDAN— Plaintiff-^ 

Rmsi’O.n'dknt. 

Hindu Luc—Right of guurdicnoihip—Paternal aunt, 
whether natural guardian—AUenafion hy cle facto 
guardian—Limitation Ac# {IX of 190SO, Sch. /, Art. 44, 

Under tlie Hindu Law no body else than the father 
and mother of a minor (with ))r.)bablo exceptions in 
favour of the elder brother and the direct male and 
female ancestors of the minor) is entitled as a matter 
of natural right to be and to act as guardian of a 
minor’s person and properties. 

Therefore, under the Hindu Law a paternal aunt is 
not a natural guardian of a minor. 

An alienation b\’- a de factu guardian for no neces* 
sitv need not be set aside. 

Article 44 of the Limitation Act dues not apply to 
alienations by unauthorised guardians. 

Second appeal from the decree of the Court 
of the Subordinate Judge of Coimbatore, in 
Appeal Suit No. 174 of 1911, preferred 
against that of the District Munsif of 
Udumalpet. 

Mr. T. Rctmachandm Rao, for the Appel¬ 
lants. 

Messrs. T. M. Krlshnaswaou Aiyar and A, 
Anantharama Aiyarj for the Respondents, 


(1) 6 Ind. Cas. 207j 14 C. W. N. 895. 
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TIIAYAMMAr. V. KUPi'ANNA KOUNUAN. 

JUDGAFENT. 

Sadas[va Aivak, J.—Eollowiijg Kristn Kissoi- 
yeogJty v. Kader Mitge Bosses (1) and 
Bhikno Koer v, Chainela Kaer (:i) I hold 
that under Hindu Law, nobody else than tlie 
father and mother of a minor (with probable 
exceptions in favour of the elder brotlier and 
the direct male and female ancestors of the 
minor) is entitled as a matter of natural 
riglit to be and to act as guardian of a minor’s 
person and properties. Recourse must bo had 
to tlie Court representing therightsof the King, 
whicli are paramount to even the rights 
of the parents, where there is no natural 
guardian alive. 

' The paternal aunt was, tlierefjre, not the 
natural guardian of tlie plaintiff when she 
made the unautliorised alienation. 

Assuming that she was the de facto guardian, 
her alienation for no necessity need not be set 
aside. Article 44 of tlie Limitation Act does 
not apply to alienations by unauthorised, 
guardians [See Mata Din v. Ahmad AU (8)] 
The judgment of the lower Appellate Court 
is right in tlie main but in the decretal portion, 
it decrees possession of the entire lands 
covered by Exhibit Ilf forgetting that so 
far as the portions covered by Exliibit 11 are 
concerned the claim Iiad been held to be 
barred by limitation. 

The lower Court’s decree Avill be moilitied 
accordiiigly, that is, by providing that tlie 
plaintiff’s suit shall be decreed only as 
regards the portion or fraction of tlie lands 
covered by lilxhibit Ilf, which is not included 
in Exhibit 11, and it ^viII he conlirmed in 
other respects. The appellants will pay 
half of respondent’s costs in this Court and 
bear their own. 

TyaH-II, J.—No direct autliority is cited to 
us showing that a paiernal aunt is a natural 
guardian (as distinguished fi*om a festa- 
mentary guardian or a guardian appt.iidt'd 
by Court) of a minor under tlie Hindu 
Law. 

Mohannud Mondnl v. Nafnr Mundnl ( !-) is, 
liowever, cited in whicli it is said that “i( was 
not questioned and it would not very well ho 

questioned ” that a paternal graiKlim.tlier of 

(1) 2 C. L. K. rm. 

(2) 2 C. W. N. v.n. 

(:i) l.siml. Cas.1(J C. W. X. n m [, t 
(iqi2) M. W. X. is;j; A. .r. Ji.',; |-, i/ 
.J. 27Uj 14 lleiii. L. 11. 1<)2: la O. C. 4W; 23 M L J (5- 
.35) 1. A. 49; 34 A. 2.30 (P. C.). ‘ ’ 

(4) 20 C. b2() ai i>. 825; 3 C. W. X. 770. 


the minor who has acted as the manager of 
the minor’s property, answered tothede.s- 
cription of natural guardian in this ca.se.” 

It is argued for the appellants that this is a 
ruling that a paternal grandmother is a 
natui'al guardian and that, therefore, a pater¬ 
nal aunt may also be such and may, therefore, 
be clothed with the powers of a guardian 
without being appointed to do so by com¬ 
petent authority. It may be that the 
remarks just preceding the statements 1 
have cited may require reconsideration in 
view of what was said by their Lordships 
of the Privy Council in Mir Sarwarjan 
V. Fakhniddin Mahomed Chowdhiiri (5). 
Apart from this, however, as my learned 
brother has said in his judgment (which 
I have had the benefit of reading), a 
female in the direct line of ascent stands 
in Hindu Law on a totally different foot¬ 
ing as regards rights of guardianship from 
a collateral like paternal aunt. The only 
other authorities cited for the appellant 
consist of passages from MacNaughten’s 
Hindu Law and similar text-books where 
it is .said tliat paternal kinsmen have the 
right of guardiansliip. It is not quite clear 
whether female paternal kinsmen (not being 
ill the direct line of ascent) are intended 
to be included amongst those relations who 
have tlio natural' right of guardianship. 
Alayiie in liis Hindu Law (Stii Edition), page 
278, paragraph 211, on the other hand 
expressly refers to male kinsmen alone as 
liaving tliis right. And this view is 
supported by the decision of Krlsto Kissor 
iSroghg \. Kadci Moye Dossee (1) and by 
the view expressed by my learned brother 
in his jiulginent. 

1, tlierefore, agree in the order proposed 
by luy learned brother. 

I'he memorandum of objections is allowed 
witli costs, as Exliibit III was not executed 
for purposes binding on the plaintiff and it 
is not proved that Rs. 50 (the money re¬ 
covered by plaintiff’s aunt) was spent for 
the plaintiff's benefit. 

Memorandum of ohjecfioiis allowed, 

(5) 13 Iml. Cas. 331; 21 M, L. J. 1156; 39 1. A. Ij 16 
C. W. X. 74; (1912) M. W. N. 22; 9 A. L. J. 38j 16 
C. L. .T. 09; 14 lloiu. L. K. o; 39 C. 232 (P. 0.). 
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MOTTAI RBDDT V . THAXAPPA REDDY. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 646 of 1910. 

January 18, 1912. 

Fvesent: —Mr. Justice Sundara Aiyar. 

MOTTAI REDDY alias RAMASAMI 

REDDY AND OTHERS-DEFENDANTS 

—Petitioners 
vers?is 

THANAPPA REDDY (died) and others— 
Plaintiffs—Respondents. 

Contract—Agreement to compound offence, pronu's- 
.sory note executed in consideration of, ivhether legal — 
.Necessary condition—Rerision—High Court's power of 
interference—Here errors of procedure, effect of. 

As the offence of causing grievous Iiurt cannot be 
legally compromised except with the consent of the 
person to whom grievous liurt is caused, a promis¬ 
sory note executed as consideration for compounding 
such an offence committed against a person who had 
died previous to the complaint, is illegal and cannot 
be enforced. Such an agreement to pay money in 
consideration of compounding a criminal offence 
cannot be supported even on the ground that the 
party who executes the agreement would also be 
liable for damages. 

The High Court as a Court of ReWsion has no 
power to consider justice apart from such justice as 
the law requires and cannot refuse to interfere on the 
ground that moral, as opposed to legal, justice, is a 
ground for refusing to interfere in revision. 

Mere errors of procedure or technical defects not 
affecting the legal justice of a case will not be 
encouraged by a Court of Revision, 

Petition, under section 25 of the Provincial 
Small Cause Courts Act (IX of 1887), pray¬ 
ing the High Court to revise the decree of 
the District Munsif of Sholinghur, dated the 
19th April 1910, in Small Cause Suit No. 
195 of 1910. 

Mr. V. V, Srmivasa Aiyangar, for the 
Petitioners. 

The Hon’ble Mr. L. A, Govindaragliava 
Ayyar, for the Respondent. 

JUDGMENT.—The plaintiff is the 
endorsee of a promissory note executed by 
the defendants in favour of two persons, 
Mutbammal and Chenga Reddi. The defend¬ 
ants denied that the plaintiff paid any con¬ 
sideration for the promissosy note. It does 
not appear that the plaintiff claimed in the 
lower Court to be a holder in due course. 
No issue was framed to try that question. 

The promissory note, Exhibit A, states that 
it was executed in pursuance of the razinamak 
presented by the parties in Calendar Case No, 
121 of 1909. That razinamah. Exhibit B, 
states that the amount for which the pro- 


missorj^ note Avas executed was due as con- 
.sideration for compounding Calendar Case 
No. 121. In that case the executants of the 

promissory note Avere charged Avith grievous 
liiirt caused to one Gopal Reddi avIio had died 
previous to tlie complaint. It is not denied 
that the offence could not have been legally 
compromised except witli the consent of the 
person to Avhom grievous Imrt Avas caused, 
and tlieagreement to compound was, therefore*, 
one proliibited by law. It Avas not contended 
in the lower Court that the coii.sideration for 
the promissory note Avas anything different 
from what is stated in Exliibits A and B. 
The agreement to pay money evidenced by 
the promissory note appears, therefore, to be 
clearly illegal. The learned A^akil for the 
respondents contends that, as the complainant 
Avould also in law be entitled to claim 
damages for the injury caused to Gopala 
Reddi, tlie claim to damages must also be 
taken to be at least part of the con.sideration 
for the promissory note. But this case Avas 
not set up in the lower Court] and no evidence 
Avas given in support of any such allegation ; 
I must take it, therefore, that the consideration 
Avas merely the compounding of the criminal 
offence. Mr, Govindaraghava Ayyar has 
draAvn my attention to Sheikh Nuhee Buksh 
V. 'Musammat Behhee Hingon (1). Whether 
in that case the claim to damages Avas also 
part of the consideration for the document 
in question, I cannot say; but if the learned 
Judges meant to lay doAvn that, even though it 
may not be proved that such AA'as the case, 
an agreement to pay money in consideration 
of compounding a criminal offence could be 
supported on the ground that the party Avho 
e.xecutes the agreement Avould also be liable 
for damages, I am unable Avith all deference 
to folloAv that judgment. It is also 
■ argued that, as the executants of the 
promissory note Avould be liable in a 
Civil Court for damages, the ends of 
justice do not require that this Court should 
interfere. I do not think that this Court as 
a Court of Revision has any poAverto consider 
justice apart from such justice as the laAV 
recognises. I believe there are some cases 
Avhere Courts have gone to the extent con¬ 
tended for by Mr. Govindaraghava Ayyar, 
but, in the absence of any decision of this 


(1) 8 W. R 412 
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Court binding on me, I am not prepared to 
hold that I can refuse to interfere on the 
ground that moral, as opposed to legal, 
justice is a ground for refusing to interfere 
in revision. No doubt, mere errors of pro¬ 
cedure or technical defects not affecting the 
legal justice of a case will not be encouraged 
by a Court of Revision; but when the law 
prohibits an agreement and requires that 
effect should not be given to it, I am of opinion 
that I am bound to interfere. 

The order of tlie lower Court must be sot 
aside and the plaintiff's suit dismiss.sd. There 
win be no order as to costs. 

Order set aaide. 


CALCUTTA HIGH COURT. 

Second Civir Appeals Nos. tJOf), GIO k 033 

TO 635 OF 1011. 

June 1, 1014. 

Fresent: —Justice Sir Asutosh ^[ookerjeo, Kt., 
and Mr. Justice Beachcroft. 

UMA CPIARAN manual and oiiiKRs— 
Defendants—Ai’pellant.s 


versus 

MIDNAPORE ZEMINDARY COl^IPANY 

—Pl,AINTlKFS—RRSP(tNDENTS. 

Bengal Sdlcs of riuJcr-toiiin's (VIIl It. (\>if ISO.’)), 
f, IG —Infeniiediafe hindlord, (dditiniions 'of — 
with another persoit fotjet rid of inidrr-tt inire, irhelher 
fraud — Cnder-tcuttre, anuuhnent o /—default Inj 
tenurC’holdcr in payment of irnl — Jhrni- imilrr Jient 
Lan:-^Sale — Preairr/nniril frrin.-^. 

An intoniu‘diat<* lamll*»nl is lioiind t«» |iiotcrf his 
own tenunt fi'oin all ])aruinniin( claims ami may h<' 
deemed to have commined an act ol' I’niml as^aiiisl his 
undorJcssco, wlum la* (Miters into an agrcimicnt with 
another person to get rid of the nmicr-tennn' liy 
means of a fraud and fictitions sale Cor arrears of nMii. 

Srinath Gho.'^e Choivdlinj Ilaronafh Daft ('hoinlluii, 
18 W. R. 2-10; 1)1*. L. n.2'Hh Graham V. 

GfidS) 3 Ex. 18G;77 H. 11- ol)2; 18 h. J. Kx. .S.".; Ki.da.rr 
Chundcr Sein v. Kalhj Klnkar Paul Choinlfu u^ W. 
R. 333, followed. 


Appeals against the decrees of the Dislrict 
Judge of Afanbluim, dated tlie ilOth 
September 1010, allirming those of the 
Subordinate Judge of Purulia. duled the 
21.st !March, 1010. 

Mr. (S'. P. Siuhoj Babus K/n-Ini Mnfniu 
Seriy Biraj Mohan Majumdar atid raurhanmi 
Gkose, for the Appellants. 

Dr. Bash Bchnrtj Ohose, Babus doges 
Chunder Botj and Sifaram Bauerjee, for the 
Respondents, 

4 


JUDGMENT. 

S. A. No. 609 OP 1911. 

Mookerjice, j. —This is an appeal by the 
defendants in a suit for annulment of an 
under-tenure and for possession thereof by 
a purchaser at a sale in execution of a 
decree for arrears of rent under the 
Bengal Sales of Under-tenures Act of 
1865. The circumstances under which the 
sale took place may be briefly narrated. 
The plaintiffs-Company are the successors- 
in-interest of Robert Watson A Co., Avho 
obtained on the Sth [March 1885 a putni 
tiduk in Barohabhum from Raja Brojo 
Kisliore Singh Deo, the then :eynhidai\ 
Under the pitf)u\ there was a tenure, 
originally held by one Sarup Ganjan 
Singlia, which bad subsequently passed into 
the hands of Raja Jugabandhu Singh. The 
defendants are in occupation of the 
disputed lands as undor-tenure-holders 
under the latter. Tlio tenure-holder made 
default in payment of rent, with the 
result that the Company, as putnidars, 
brought a suit against him for arrears 
and obtained a decree. At the sale which 
was held in execution of the decree, the 
Company became tlio purchasers of the 
defaulting tenure on the 7th December 
1908. The sale was coutirmed on the 16th 
December ITOS and the Company commenced 
ibis action on the llStli May 1909 for 
recovery of possession on declaration that 
the muler-tenuro held by the defendants 
had been extinguished as the result of 
the rent sale. The defendants resisted 
the claim substantially on two grounds, 
namely, yir.v/, that the plaintiffs were not 
the purchasers of an entire tenure sold 
for its own arrears and were consequently 
luit entitled to treat the nnder-tennre as 
cancelled under seetion 16 of Act VIII 
of 1S().5 [\\. C.); and secondly^ that the 

sale liad been brought about and accomplished 
undt'r circumstances which made it in 
essence a private sale and disentitled the 
purchaser to claim the privileges accorded 
l>y law to a purcliaser of an entire tenure 
at a rent sale held under the provisions 
of the Bengal Rent Law. The first of 
t hose grounds raises a question of considerable 
nicety by no means free from difficulty, 
namely, did Sarup Ganjan Singlia hold 
oiu' or two tenures and what wfls 
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legal effect of the deed of compromise, 
dated the 6th March 1884, on his title? 
But it is not necessary to examine this 
aspect of the matter, because the appellants 
are entitled, in our opinion, to succeed in 
their second contention. 

The District Judge has in concurrence 
■with the Subordinate Judge found that 
the tenure-holder Baja Jugabandhu Singh 
was determined to get rid of the property 
and was anxious to make the best possible 
bargain for it. The Company were ready 
to take the property by private purchase 
for Rs. 36,000. This was not acceptable 
to the Raja, who had fixed the minimum 
price at Rs, 40,000. This the Company 
would not pay, unless they could get a 
clear title by purchase at a rent sale, 
that is> a title free from the encumbrances 
of the under-tenure-holders. It was finally 
agreed on the day of sale that the Company 
should bid up to Rs. 40,000 and that 
the Raja should allow the sale to proceed, 
although he was well able to save the 
property from sale by deposit of the small 
sum of Rs. 200 for wliich the rent decree had 
been, made. It was also arranged that at the 
sale a Pleader of the Court, Babu Satis 
Chandra Singh should offer bids up to 
Rs. 39,000 .so as to lead up to the pre-arranged 
bid of Rs, 40,000 on behalf of the Company. 
The bid by Satis Chandra Singh was wholly 
fictitious; he never intended to buy the 
property, but offered the bid of Rs. 39,000 so 
that the Company might at once follow up 
with a bid for Rs. 40,000. The arrangement 
as made antecedent to the sale was carried 
out in every detail and the Company became 
the purchasers of the tenure at the sale. The 
question arises, whether in the events which 
have happened, they are entitled to claim the 
privileges of a purchaser at a rent sale or 
whether they are not in the position of private 
purchasers of the property. 

The principles applicable to cases of this 
description have been laid down in cases of the 
highest authority. In Srinafh Ghose CJiowdJinj 
v. Haronath Butt Choiodhnj (1) this Court 
was called upon to consider the effect 
of a sale of a tenure under the Rent 
Law brought about designedly to get rid of an 
under-lessee. There the tenure-holder had 

deliberately defaulted to pay the superior 

(1) 18 AV. R. 240; 9 B. L. R. 220, 


landlord his just dues, with the intention 
that a decree might be obtained against him 
and his tenure sold, sotliat the under-tenure 
might be extinguished. The plan succeeded; 
the decree was made and was executed. 
The purchaser was settled from before the 
sale and the price also was fixed beforehand. 
Under the circumstance, the Court held that 
although the sale was held under the 
provisions of the Rent Law, it had no higher 
effect than a private alienation, because it 
was in essence a transfer under pre-arranged 
conditions to a purchaser who was a party 
to the arrangement. Mr. Justice Markby 
accepted tlie principle recognised in Graham 
V. Allsopp (2) that an intermediate landlord 
is bound to protect his own tenant from all 
paramount claims, and held that he may be 
deemed to have committed an act of fraud 
against his underrlessee when he entered into 
an agreement with another person to get rid 
of the under-tenure by means of a fraud and 
fictitious sale for arrears of rent. The same 
principle was applied in the case of Kishore 
CJuiuder Sem v. KalJij Kinhitr Paul Choivdhry 
(3) where default was wilfully made by the 
recorded tenant and the tenure sold to a pre¬ 
arranged purchaser, with a view to get rid of 
unrecorded co-sharers in the property. The 
Court held that as tlie sale was not in essence 
a public sale, but only a device to give to 
what was really a private transaction tlie 
incident of a public sale, it must he treated 
as a private sale only. It is worthy of note 
that in the cases of Srinath Ghose Chowdhrij 
V. Haronath Butt Chowdhnj (1) and Kishore 
Chnnder Sein v. Kalhj Kiuknr Paul Choivdhry 
(3), this Court merely applied the doctrine 
laid down by their Lordships of the Judicial 
Committee in Nawab Sidhee Nuznr All 
Khan V. Rajah Ojoodhyaram Khan (4), where 
an attempt was made to destroy the right of 
a mortgagee by recourse to the device of a 
.sale for arrears of revenue, at which the 
purchase was to be made by a purchaser with 
whom the terms had been settled in advance. 
It was held that the Court would strip off all 
disguises from a case of this character, look 
at the transaction as it really is and treat 
the sale as a private sale, because it was a 
mere device for the achievement of an ulterior 

(2) (1843) 3 Ex. 186; 77 R. R. 592; 18 L. J. Ex. 85 

(3) 20 W. R. 333. 

(4) 10 M. I. A. 540; 0 AV. R. 83 (P. C.); 1 Sufch. P. 
Cr J- 6/5; ? Sar. P. C. .1. 198; 19 Eng. Rep, 1075. 



INDIAN CASES, 




[lf)l5 


VAR.APAnA.iriJ' CHETTV V. DHAXALAK^^HMI AMMAL. 


purpose anil never really meant to be a sale 
untler tiie revenue laws for realization of 
arrears of }'evenue. Whatever may be the 
forms gone tlirough, no one will be allowed, 
by means of a fictitious auction-sale, to 
cause loss to another and benoHt to himself. 
The same principle was recently applied in 
the case of Hfn’oudni hal Iv'm (^howdhry 
V. Nairah S::linuiUah Bahadur (5) where 
an attempt was made to destroy the riglits 
of under-tenuro-lioldcrs by means of a 
sale for arrears of revenue; the proprietor 
carefully defaulted to pay the Government 
revenue and arranged to have the property 
purchased by a person with whom all the 
terms were carefully pre-arranged and who 
agreed on those terms to offer bids at the 
sale which would inevitaldy follow the 
defaults. An analogous principle lias been 
applied in the cases of Hurrudra Jjal Rdi/ v. 
Puma Chandra ChattrrjeeC'y), Chowdhury Bam 
Frosad Singh v. Choirdhnry Pairan Singh (7), 
Janki Singh v. Dehi Nandan Prasad (8) 
and Faizar liahman v. Maimuna Khatnn (9). 

In the case before u.s, the default was 
wilfully made ; the sale was delil>erately 
brought about though the judgment-debtor 
was able to pay the judgment-debt; the 
purchaser and the price to be paid by them 
were settled in advance. Here we have all the 
characteristics of a private sale. It was 
clearly an abuse of statutory provisions for 
sale of tenures in execution of decrees for 
rent, to bring about designedly a sale under 
such circumstances so tliat the right of 
under-tenure-holders might be destroyed, an 
unencumbered title ornveyed to the purchaser, 
and the maximum of benefit conferred upon 
the defaulter. The transaction in all its 
characteristics was a private .sale and if wo 
were to regard it as a real rent sale, we would 
have to hold that an unscrupulous tenure- 
holder may successfully avail himself of the 
stringent provisions of the rent law, solely 
with a view to injure subordinate tenure- 
holders and to profit by their detriment, 
while providing, by means of a sem-et 
arrangement with tlie intending purchaser 
ample safe-guanls against any possible loss 

(5) 7 IihI. Cas. 21; 12 C. b. ,1. 

(G) U lad. Cus. lo c. I,. \:\>. 

(7) 21 bid. Cas. :r)l;18 C. b. .1. !)7. 

(8) 7 Ind. Cas. 772; 15 (\ W. X. 77(}. 

(9) 20 bid. Ca«. 510; 18 C. L. J. Ill; 17 (' \V y 
1283. 


to liimself by the transaction. The conclusion 
appears to be irresistible that the plaintiffs 
mu.st be treated as in no better position than 
a purchaser by a private transfer. In this 
view, their claim for annulment of the under- 
tenure of the defendants cannot be sustained. 
Tlie result is that tliis appeal is allowed and 
tlie suit dismissed with costs in all the 
Courts. 

«. A. Nos. (UO—633 to No. 635 op 1911. 

It is conceded that the above judgment will 
govern these appeals. They will consequently 
be allowed and the suits from which they 
arise will stand dismissed with costs through¬ 
out. 

Bkachcijoft, J.—I agree. 

Appeals allowed. 


MADRAS HIGH COURT. 

Civil. Suit No. 31 (ip 1914. 

July 31, 1914. 

Present: —^Ir. Justice Bakewell. 

VARADARAJULU CHHTTY— Plaintifp 

versus 

DHANALAKSHMI AMMAL— Defendant. 

'M-u-itjuijny 4111:1 mortgaiicc -R*'dcmption Costs of 
Mnsnccrssftil rcdnnptiou suit^ u'lu'ther mortgagee 
add to his scruritg^Tratisfcr of Property Ac# (IV of 
1882b .>'>*. 58, GO, 92 —'}[ortgage moneg', meaning o/— 
Tender — Validity of conditional tender. 

A inortgagiH' is ontitlod to add to hia mortgage 
soriinty the costs incurred by him in defending an 
unsuccessful ivdcuiption suit by the mortgagor and 
tlic mortgagor is bound to pny the same before ro- 
dciiqitiun. 

It is an undoubted rule of equity that in taking an 
nccouuf bi'twecn a mortgagee and a mortgagor, the 
former is entitled to be reimbursed all moneys 
judperly ami reasonably expended by him with re- 
fenmee to tlie mortgaged property. The payment of 
such cvpi'usi's may be n'garded as an implied term 
of the mortgage coutnu't or as a condition imposed 
by a Court of eipiily upon the ]>arty who has invoked 
its assistance and the amount is added to tho sum 
due on till' securitv. 

Siitioiiiil Pnteincial Bank of England v. Games, 
(ISSG) ;u I'b, 1). 5S2;55 b, J. Ch. 576;54 b. T. 696; 84 
W. lb tiOO, referred to. 

'The ti'i iu mortgage money in sections 58, 60 and 92 
of tbi' Pransfi r of Vroperty Act includes all moneys 
wbieli, on taking an aeeonnt between tho parties, 
may be properly allowed to the mortgagee. 

'I'be 'Pransfer of Property Act is not a consolidating 
Statute and the right of a mortgagee to a general 
aceouni of tbw monevs due to him iMidor the mort- 
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gage contract is saved by the provision of section 2 
(b) of the Act and his right has not been cut down 
to an account merely of the principal sum and in¬ 
terest by the said sections. A tender of money 
admitted to be due by a mortgagor is not valid jyi'o 
lanto, if a larger sum is in fact due, if the tender is 
accompanied by a demand for cancellation and delivery 
of the mortgage-deed. 

A tender by a person who has entered into a con¬ 
tract for purchasing the equity of redemption is not 
valid if conditional on the delivery to him of the 
title-deeds. 

FACTS.—The plaintiff filed this suit for 
redemption. The plaint recited that one 
Papammal mortgaged the suit house on the 
25th October 1908 to the defendant, that 
on the 9th November 19iy the said Papam¬ 
mal agreed to sell the house to the plaintiff 
and it was then agreed that the plaintiff 
.should di.scharge the mortgage-debt due to 
the defendant, that on the 29th Novem¬ 
ber 1913 the plaintiff tendered to the defend¬ 
ant Rs. 3,011-5-4, being the amount of 
principal and interest tlien due to the 
defendant, but the defendant refused to re¬ 
ceive the same, that by a sale-deed, dated 1st 
December 1913, the plaintiff purchased the 
house from the said Papammal and ob¬ 
tained possssion thereof, and that the de¬ 
fendant is not entitled to interest after the 

29th November 1913. 

The defendant denied the tender and 

I stated that the tender was invalid, even 

II if true, as the amount tendered was less than 
■ the amount due, that Papammal had in- 
* stituted Civil Suit No. 88 of 1910 on the 

file of the High Court for the redemption 
of the suit mortgage on the ground that 
the mortgage-debt had already been dis¬ 
charged, that on the 3rd May 1912 the 
said Papammal withdrew the suit and was 
directed to pay the defendant her co.sts of 
the suit, which were taxed on the 25th 
October 1912 at Rs. 96-4-0, that the de¬ 
fendant is in law entitled to add the amount 
of the said costs to the mortgage security 
and the plaintiff was bound to tender the 
amount of the said costs in addition to the 
principal and interest due on the mortgage, 
and that the defendant is also entitled to 
interest from the date of the alleged tender. 

An issue raised in the case related to the 
right of the defendant to add the costs of 
Civil Suit No. 88 of 1910 to the mortgage 
•moneys. 


Mr. M. V^enl{afas?thha Rao, for the Defend¬ 
ant:—Defendant is entitled to add the costs 
of the previous suit to tiie mortgage moneys. 
They were costs that tlie mortgagee properly 
incurred in defending lier security. If 
Papammal succeeded in the previous suit, 
the defendant would be entitled to add the 
costs to her .security. 

Wliy should tlie defendant he in a worse 
position because Papammal withdrew the 
suit ? 

English authorities have uniformly held 
that in these circumstances the defendant 
■would be entitled to add costs. 

Ramaden v. Langley (1)^ Lomax v. Hide (2), 
Wehb V. Crosse (3), Enrdley v. Knight (4), 
National Provincial Bank of England v. Games 
(5); Seton on Decrees, 4th Edition, page 

1059. 

Section 72, Transfer of Property Act, 
gives this right to the mortgagee in pos- 
se.ssion. This does not by implication nega¬ 
tive the right of a mortgagee who is not in 
po.s.se.ssion. 

The T ransfer of Property Act is not a con¬ 
solidating Act. The preamble states: ** Whereas 
it is e:fpedient to define certain parts of the 
law.” Section 2 (6) provides that nothing 
in the Act shall affect any incidents of 
any contract which are consistent with the 
provisions of the Act. 

The preamble of the Contract Act and 
section 1 of the said Act are similar to the 
above provisions of the Transfer of Property 
Act. 

In In the matter of McCorkindale (6) it was 
held that as in .section 171 of the Contract Act 
there is nothing inconsistent with the rule of 
English Law, the English Law applied and 
that where the Attorney discharges him.self he 
has no lien. 

Again in Irrawaddy Flotilla Company v. 
Bugwan Bos (7) it was held that sections 

(1) 2 Vern. 536; 23 Eng. Kep. 947. 

(2) 2 Vern. 185; 23 Eng. Rep. 721. 

(3) (1912) 1 Ch. 323; 81 L. J. Ch. 259; 105 L. T. 
867; 56 S. J. 177. 

(4) 41 Ch. D. 537; 58 L. J. Ch. 622; 60 L. T. 780; 37 
W. R. 704. 

(5) (1886) 31 Ch. D. 582; 55 L. J. Ch. 576; 54 L. T. 
696; 34 W. R. 600. 

(6) 6 C. 1; 6 C. L. R. 406; 5 Ind. Jur. 520. 

(7) 18 C. 620; 18 r. A. 121 (P. C.). 
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relating to liailment do not affect either the 
written or the unwritten law relating to 
carriers. 

Contrast the preamble of the Evidence 
Act. 

In Nogenderrhunder Ohose v. Sreemnfty 
Kaminee Dosser (8) English rule of costs was 
held applicable to India. 

In Upendra Chandra Mif ter v. Tara Prosanna 
Muherjee (9) the right is recognised as one 
based on general principles. This was a case 
of a mortgagee not in possession. 

It was followed in llahhohari Chatfa Paj v. 
Bipra Das Dry (10). 

(firdhar Lai v. Bhola Nath (11) is a case 
of a mortgagee in possession; but the general 
principles of law are referred to,—see page 

614. 

Mr. V.Raghunatha Sasfri^ for the Plaintiff:— 
Section 88 of the Transfer of Property Act 
refers only to principal and interest aiid 
costs of the suit. 

While providing for mortgagee in posses¬ 
sion in section 72 the Act does not give a 
right to other mortgagees. 

^Mortgagor is personally liable for costs. 

In Mohnnga Oj/ia v. Ram Bahadur Singh 
(12) it was held that the mortgagor being 
personally liable, section 90, Ti'ansfer of Pro¬ 
perty Act, has no application. 

Bansgtipal Singh v. Rnp Xarain Singh (LS) 
takes the same view. * 

In Fohree Saheh Bminj v. Pohreo. Bearg (14) 
the mortgagee was not allowed the costs in- 
currred in a previous suit. 

I rely on JCpendrn Chandra M/ttfr v. Tara 
Prosanna Mookerjee (9) cited by the other 
side. 

I also contend that my tender is valid, 
even if it should he held that it did not in¬ 
clude tlie entire amount due. 

Haji Ahdnl Rahman v. If'ui Aoo/- MnJunn- 
nuul (15) Digambar J)as v. llarrndra Xarain 
Panday (16). 

(8) 11 M. L A. 241; 8 W. It. 17 (P. 2 Suth 1» 

C. J. 77; 2 Sar. P. C. J. 275; 20 K. It. !I2. 

(0) 30 C. 794; 7 C. W. N. GOD. 

(10) 31 C. 975. 

(11) 10 A. Oil; A. W. y. (1888) 238. 

(12) 15 Tml, Cas. 23; Ifi 0. W. N. 731. 

(13) 10 Tnvl. Cas. 384. 

(14) 21 M 32. 

(15) IG B. 141. 

(IG) 5 IihI. Cas. 1G5; 14C. W. N. G17 af n G‘>4. 

J1 C. L. J. 22G. ’ 
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ilr. M. Venhatasuhha RaOj in reply:_Assum' 

ing the propostion regarding tender enun¬ 
ciated by the other side to be correct, which 
I do not admit, the tender here is clearly 
bad. It was a conditional tender. The 
plaintiff had no right to demand the return of 
the mortgage-deed and the title-deeds. If I 
parted with them I lost my security for the 
costs. If 1 did not part with them the money 
would not be paid to me. 

JUDGMENT.—The plaintiff is the owner 
of a lion.se subject to a mortgage in favour of 
the defendaiit executed by the plaintiffs 
a.ssignor. The plaintiff’s n.ssignment is dated 
the 1st December 1913, and he alleges that on 
the 29th November 1913 he tendered to the 
defendant the amount of principal and 
balance of interest then due to her under her 
mortgage and brings this suit for redemp¬ 
tion of the mortgaged property. 

The plaintiff's assignor brought a previous 
suit, No. 88 of 1910, for redemption and by 
an order therein, dated the 3rd May 1910, it 
was directed that upon payment by her to the 
defendants therein of their respective costs 
the plaintiff do have leave to withdraw from 
this suit. ” The.se costs have not been paid, 
and the 2nd i.ssne in this case raises the 
(jiiestion wliether the defendant is entitled to 
add the amount thereof to the mortgage 
moneys. The order of tlie 3rd May 1910 is 
conditional upon the payment of costs, and 
since the cnndition remains nnfulHIled it 
might be argued that the former suit is still 
pending and that tlio present suit does not 
lie : but tin's point has not been mised by the 
defendant. The order does not direct pay¬ 
ment of the cn.sts by the mortgagor personally, 
and, tlierefore, has not in any ^^^ly affected 
the liability, if any, of the mortgagor; and 
tlie cases cited on behalf of the plaintiff may 
1)0 distinguished on this ground. 

It is an undoubted rule of equity that in 
taking the account between a mortgagee and 
)noi*tgagor tlie former is entitled to bo reim¬ 
bursed all moneys properly and reasonably 
expended liy him witli reference to the mort- 
.gaged property. The payment of such 
expenses may bo regarded ns an implied terra 
of tlie mortgage contract or ns a condition 
imposed by a (^ourt of equity upon the party 
wlio lias invoked its n.ssistance, and the 
amount is added to tlie sum due on the 
si'curity. [ See Xafitnml Pivvincial Banh of 
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Eiigland v. Games (5).] It is obvious that if a 
decree for redemption were made without 
taking such expenses into account and the 
mortgagee were driven to proceed against the 
mortgagor personally for the amount, the 
result might be to diminish pro tanto the 
amount of principal and interest which the 
mortgagee is entitled to receive under liis 
security. 

For these reasons I think that the term 
mortgage money in sections 58, 60 and 92 of 
the Transfer of Property Act, 1882, must be 
taken to include all moneys which, on taking 
an account between the parties, may be pro¬ 
perly allowed to the mortgagee. 

It has been argued on behalf of the plaintiff 
that section 72 provides for the allowance of 
certain moneys expended by a mortgagee in 
possession and their addition to the mortgage 
security and that the absence of a similar 
provision with respect to other mortgagees 
indicates the intention of the Legislatures that 
the latter should not have the same right. 
The preamble of the Act shows that it is not 
a consolidating Statute, and I am of opinion 
that the right of a mortgagee to a general 
account of the moneys due to him under the 
mortgage contract is saved by the provisions 
of section 2 (h) and that his right lias not 
been cut down to an account merely of the 
principal sum and interest by the section to 
which I have already referred. 

The costs in question were caused by pro¬ 
ceedings taken by the mortgagor and would 
have been added to the defendant's security 
if those proceedings had been brought to 
their proper conclusion; and I, therefore, hold 
that the mortgagee is entitled to include 
them in her account and answer the 2nd 
issue in the affirmative. 

The first issue is whether the plaintiff ten¬ 
dered a sum mentioned in the plaint. Tlie 
evidence is that this sum and the letter, Ex¬ 
hibit B, were offered to the defendant 
by, an apprentice of the plaintiff’s Vakil 
on 29th November 1913 and that she 
refused to receive both the money and 
the letter. Exhibit B and the form 
of receipt enclosed therewith contemplate 
that the receipt of this sum should be endors¬ 
ed upon the mortgage-deed, and, therefore, 
that the deed so endorsed should be delivered 
to the plaintiff. P. W. No, 1 states that he 
told the defendant that he would be satisfied 


with the receipt without the papers and did 
not ask for any papers to be returned; but his 
instructions clearly were to obtain an endors¬ 
ed receipt and he could not obtain the 
receipt which he demanded without the 
mortgage-deed. 

The tender was accordingly conditional 
upon the endorsement, cancellation and deli 
very of the mortgage deed. Sinco the 
defendant was entitled to retain the deed 
uncancelled as security for payment of her 
costs and since the plaintiff had not at 
that time obtained an assignment of the pro¬ 
perty from his vendor and was not entitled 
to possession of the title-deeds, the plaintiff 
had no right to impose this condition upon 
his offer’ and I, therefore, hold that there was 
no valid tender and answer the first issue in 
the negative. 

This sum has been paid by the plaintiff 
since the institution of the suit] and, therefore, 
there will he the usual decree for redemption 
upon payment of tlie sum of Rs. 96-4-0 
with interest at G per cent, from 24th 
January 1913 and also the costs of this suit, 
within one month. 

[As owing to a slip, the judgment did not 
give interest from date of tender to payment 
into Court, an application for review was 
made and granted. The interest claimed 
was accordingly decreed.— Ed.] 
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mcnf—Eviih'iict' aliuiiflo, o<hiti>>tihilihj of, to ill.<iir(n'C 
such rcrifols. 

The term k'iss ir mea?w oxe-^ss w.atcr-rate. 
Ordinarily more al)stiii(>nce on tlu> part of the 
Government from imposttii' wat('r-e;'ss for AO vc’ar.-^ 
after tlie srant of an inmn fitleaOed, do.‘s not 
debar tlie ex(M*cise of thnii- ri'i'ht tc) levy the same. 

An nioiti title.d(>ed is nt)t eonelusivi* of the (pu'S- 
tion of an en^a<reni''nt to (‘xompt rlie lands from th(' 
liability to j)ay cess and evidence ullmnlr is atlmir^sihle 
to pro^'e that tin* (Mijoyni oit contcmdi'il for was 
either antorif)ror subsequent tf) the luatn Settlement. 

Chidambnra Iho v. Eerrrf.iry of Sfofc for Iirllt 
in Council^ 2(5 M. (50: Lofrhmrv v. Secret.iry of 

State for Indi'i, 3 iiicl. Gas. 4.“i(5; (5 AI. L. T. 24-2; 32 
M. 4.’)0 and Kondnknn 2i[iilinhik.<hin iinni i (iirn v. 
The Sreretonj of State for Indio, H Ind. Oas. 67; S M. 

L. T. 389; (1910) M. W. X. .39.7; 20 M. L. J. 823; 34 

M. 295, explained. 

Secretary of State for In tin v. Ainh.ilaeann Pandora 
Sannidhi, 8 Ind. (.'as. 3.37; 9 M. L. T. 47; (1910) M. W. 

N. 119; 34 iM. 36(5; Kandolam Ji'ijayff/i'ilarhorynlii 
V. Secretary of State for India, 22 lud. Cas. 107; 
14 M. L. T. 431; (1913) M. W. N'. 937 and Marra 

Snmi Mndatiar v. Secretary of State for India in 
C'oi(«ei7, 14 M. I.. J. .350, followed. 

A ^?rant of land by the (Jovermnent, implies an 
undertakinjf on it.s part to .sup))ly water fr(*o of 
charge to the extent of the aceustonied flow at the 
time of the jrrant, and where the enstomarv How 
cannot be ascertained, the an'a irri<rated will he 
presumed as the measure of the (piantity of water 
used at the time of the yrratit. 

In the abs(Mic'> of anythin*: t*» show that tin* Inam 
Commissioner was not aiitliorised to deal with a 
question, his decision will himl the Government. 

Appeal again.st the decree of the District 
Court of South Arcot, in (^rij^diial Suit N'o '^7 
of 1908. 

FACTS.—More than two centuries ago the 
suit villiige.s were granted a.s hereditary 
shrotriem to the anee.stor.s of the plaintilT.s and 
defendants Nn.s. 2 to 41 hy the Nawah of 
Bijapur. Tlio grant was .suh.sequently eon- 
firmed by the Nawah of the Carnatic, s'uhjcet 
to the payment of a jntJI of Rs. 827. The latid."; 
in the.se villages were elas.sified in paimtiis/i 
account.s a.s mo.stly pnujui ar.d the rc.st a.s /of. 
taJikaJ. There wa.s no tantwari Settlement of 

these lands. In 1840 the (Tovorntnent wanted 
to constructaehannel.ealled I^injai Vaikal, for 

bi inging certain dry lands m some o’/du 
villages under wet cultivation. As the ]>rn- 
posed channel had to run part of it.s course 

through tiio plaint sh-o/n'nn villages, the 
Collector of South Arcot directed the 'ralnk 
SherLstadar to ascertain from the 

of the said villages if, in considerati(m (d'llu*ir 
being allowed to use tlie water of the .said 
channel to convert their dry hinds into wet 
they would eontrihute towards the cost (.f 
construction of the .said channel and consent to 


ptiykassar thereafter. The latter officerreported 
(Kxlihit B) that the nhrotriemdars were willing 
to contribute towards the cost of construction 
butnotto Tp^ykassnr. TheColIectorby hisorder 
(Exhibit Bl) dated 29th June 1840 directed 
that one-fijurth of tlie estimated co.stof excavat¬ 
ing the channel sliould be recovered from the 
shrotfiemihirs and this was accordingly done. 
The cliannel was constructed in due course 
and the shrofrieindar.i converted some of their 
dry lands into nnii,jn and continued to bear a 
portion of the expen.ses incurred for the upkeep 
and repair of tlie cliannel. From 1840 up 
to 190G no attempt wa.s made on the part of 
the Government to levy any water rate on the 
shrnfriemdars. In 1857 a survey was made by 
Government wliicli classed the.se lands to be 
iniujas. The iuaui title-deed granted to the 
shrotriemdar.'f did not expressly exempt tlie 
grantees from their liability to pay tlie water- 
ce.ss. In calculating the beriz for the purpose 
of levjn'ng quit-rent tlio extents of dry and wet 
lands shown in the account of 1827 were taken 
as the basis of calculation, the conver.sion of 
dry into wet lands being ignored apparently 
under Inam Rules. It also appeared that no 
compensation had been paid by the Govern¬ 
ment for the lands taken up for the channel 
and no deduction was made in the Jodi payable 
by the plaintiffs. In 190(> tlie Government 
levied a sum of Rs, 1,187-10-0 as wator-cess 
upon the suit lands. Tlie pi'esent suit is for 
a declaration that the Government is not 
entitled to levy any cess upon the lands in 
suit, for an injunction against futui'o levy of 
tlif. same and for the refund of tlie amount 
of coss already collected on the ground 
that at the time of the excavation of the said 
channel, tliorc was an undertaking by the 
Government not to levy coss upon such of the 
dry lands belonging to the shndnemdars ns 
may he brought under wet cultivation by the 
aid of the water of the new cliannel and that 
in coMsiMnuenco the levy of the same was 
illegal. 'Phe first ilefondant, tlie Secretary of 
Slate for India in Council, denied that there 
was any such undertaking on the part of the 
(ioverntnent ami (*ontonded that the Govern* 
ni'Mil w:is entitled to levy the cess in question 
umler .M.adcas Act VII of 1865. Tlie District 
•Imlge td' Sontli Arcot dismissed the suit on 
the ground tliat the fHgafiement set up by 
Die plaintilfs was not proved. Against the 
saiil decree the plaintiffs Nos. 1, 28, 30 and 

32 appealed to the High Court. 
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Messrs. P. R. Ganapathij Aiyar and R. 
Rangasivami Iyengar, for the Appellants :— 
The appellants had been enjoying the use of 
the water in question free of charge ever since 
1840. Exhibit B makes it quite clear that tlie 
shrotriemdars refused to pay kasrar, and tin's 
was accepted by the Collector who ordered 
the collection of one-fourth of the cost of ex¬ 
cavating the channel from the shrofriemdars. 
There has thus been an engagement on the 
part of the Government not to charge any¬ 
thing for the water used. The subsequent 
conduct of the Government is in keeping 
with this. In 1857 the villages were 
surveyed and in the Survey Registers the 
lands are shown as nnnja. Even in the 
Inam Settlement, the conversion of dry into 
wet lands had been ignored. The title- 
deed did not reserve any right in the Govern¬ 
ment to levy water-rate. Ever since 1840 
the shrotriemdars were in the habit of bearing 
every year a portion of the amount necessary 
for the upkeep and repair of the channel in 
dispute. The enjoyment of the shrotriemdars 
must, therefore, be referred to a legal origin 
and be deemed as of right. Rajnip Koer v. 
Syed Ahdiil Hossein (l) and Sirnivasa Ran 
Sahih, Jngirdar of Arni v. Secretary of State for 
India (2). 

Dr. S. Sioaminadlian and Mr. S. Fandalay^ 
for the Respondents:—The Government is 
entitled to levy the cess, as admittedly the 
water came from a Government source. Ac¬ 
cording to Exhibit BB, the inam title-deed, the 
plaintiffs are entitledto irrigate free of charge 
533 acres of nunja and that entry is conclusive 
against the plaintiffs IChidambara Rao v. 
The Secretary of State for India in Council (3), 
Lutchmee Doss v. Secretary of State for India 

(4)]. There is no express undertaking in 
the inam title-deed to exempt these lands 
from the liability to pay the cess. It is 
the inam title-deed ■which constitutes the 
appellants’ engagement Avith the Govern¬ 
ment, and is the foundation of their rights. 
They are liable to be rated for any excess 
Avater they may take. Exhibit BI does not 
evince any intention on the part of the 
Government to give up their rights. 

Mr. P. II. Ganapathy Aiyar in reply referred 

(1) 7 I. A. 240 at p. 247; 7 C. L. R. 529; 6 C. 394; 4 
Shome L. U. 7; 4 Sar. P. C. .T. 199; 3 Suth P. C. J. 
816; 4 Inch Jar. 580. 

(2) 6 M. 226. 

(3) 26 M. 66. 

(4) 3 lud. Gas. 456; 6 L. T. 242; 32 il. 456. 


to the folloAving cases; Secretary of State 
f(o' India v. Amhalarana Pandora Sannidhi 

(5); KnudnJcnr/ Mahahihshmamma Gam v. 
The Secretary of State for India (6); Maria 
Snsai Mndaliar v. Secretary of State for India 
in Council (7). 

JUDGMENT. 

AVali.is, Okfc. C. J.—The question in this 
appeal is, to Avhat extent the shrotriemdars- 
(tappellants) are entitled to irrigation free of 
cliarge for their villages by virtue of an 
engagement Avith Government Avithin the 
meaning of Act VII of 1865. The appellants 
enjoyed the irrigation free of charge without 
question for about 66 years from 1840 to 1906 

and the question is Avhether such enjoyment 
must now be deemed to be as of right. The 
facts proved are fairly clear and the only 
question is as to the inference to be draAvn' 
from them. In 1840 the authorities Avere 
desirous of constructing a channel, now 
known as Punjai Vaikal, taking off from the 

Raja Yaikal, Avhich again-takes off from the 

Coleroon river. The channel Avas to pass 
first through certain ayau or Government vil¬ 
lages, then through these shrotriem lands and 
finally into certain other ayan villages, in all 
of which lands till then dry Avould be irrigated 
from the channel. Exhibit B, dated 24th 
June 1840, is a report from the Taluq 
Sheristadar to the Collector, of South Arcot 
in answer to a reference as to the extent of 
the dry lands in the above villages likely to 
be irrigated from the channel and the amount 
of kassar or excess charge that Avould accrue 
to Government, and also as to whether the 
shrotriemdars Avere prepared to contribute to 
the cost of construction at a certain rate per 
cawny to be irrigated. The Sheristadar 
reported that theshrotriemdars said they Avould 
not pay kassar but Avould contribute to the 

cost according to the extent to be irrigated 
He also enclosed a statement as to the extent 
and the kassar, Avhich as appears from the 
Collector’s order, Exhibit Bl, dated 29th 
June 1840, shoAved 124 cawnies as irrigable 
in tlie and 40 cawnies in shrotriem 
villages, yielding m the shape of kassar 
Rs. 746 inthe ayan and Rs. 240 in the shrotriem 

villages. The estimated cost of the work 

% 

(5) S Incl. Cas. 34 M. 306; 9 11 L T a- 

(1910) M. W. N. 119. • 

(6) 8 Ind. Cas. 67; 34 M. 295; 8 M. L T 389 

(1910) M. W. N. 595; 20 11. L. J. 8^ ® 

(7) 14 JI. L. J. 350. 
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Avas Rs. 01*7-3-6. Tlie Collector observed 
that the whole cost o£ the work would be 
made good in the Hrst year, and from this 
the District Jiulge has, in more than one 
passage of his judgment, drawn the inference 
that it was the intention of the Collector to 
impose kassar on the ahmf rifn)i villages in spite 
of their objection. A.s, liowever, the ^.njau 
villages were to yield Rs. /4b and the total 
cost was only to be Rs. 61*7-3-6, it is obvious 

that no such inference arises. Tlie Collector 
sa 3 's nothing about levying kassnr on the 
shrofriem villages and merely directs that one- 
quarter of the cost of construction, Rs. 174-5-0, 
should be levied from them, Avhich was 
done. From this letter and the furtlier fact 
that no attempt was made to levy cesses for 
.sixty years the inference arises that the 
Collector accepted the terms of the 

^hrofriemdars wlio, it must be remem¬ 
bered, Avere allowing the channel to 
be constructed in their lands for an 

extent of over two miles; and the further 
question arises whether Government must 
not be pi'esuraed to have ratified his 

action. There was a survey in 1857 and 
in one of the villages the extent of dry 
and wet is shown and it is admittedly 
the same as at present. In the other 
villages the extent of dry and wet Avas 
not shown because, as explained in the 
evidence, it was thought unnecessary to 
record tliem in the survey as the villages 
Avere slirotrlon. Then avo come to the 
evidence relating to the Inam Commission 
of 1861-62, Avhich it may be noted, Avaa 
some years before the passing of Act VII 
of 1865. According to the report of the 
Deputy Collector, dated 1st January 1861, 
the villages had been held from the time 
of former Rulers on hereditary tenure in 
the grantee’s family, though the grant 
Avas registered in 1815 as including power 
to alienate, and a jodi of Rs. 827 had 
been imposed by the Carnatic (lovcriiTnent. 
The Deputy Collector reported that there 
had been a simple paimaisli or survey of 
the villages, but no /amrorA Sctthnnent or 
classification of the lands, and that in tin* 
paimaisli the villages of Kunjimcdu and 
Karuperi Avere almost all classed as punjn 
or dry and the wet as tolfakkal or garden. 
“Such pnnja lands,” the report proceeds, 
have since been converted by shrofricwdan' 
luto niutja and tlie proper quota of the 


expenses of keeping up the irrigation 
chanrinel Avhich supplies Avater to these 
villages, in common Avith certain ayan 
villages is levied by Government. These 
particular lands are, therefore, now valued 
as dry according to the rates prevailing 
in the neighbouring villages, and the lands 
Avhicli have always been wet in the villages 
of Adur and Karuperi have been similarly 
assessed, that is, with reference to the 
Avet rates in the adjoining Government 
villages." The hrriz was then calculated 
for the purpose of hxing the additional 
quit-rent to be imposed at these dry and 
Avet rates on the extents of dry and Avet 
shown in the old accounts of the year 
1827, which Avere apparently to be followed 
according to the Inam Rules, and the 
conversion of dr^' into wet Avas ignored 
for the purposes of the calculation. Thus 
calculated the hcriz came to Rs. 4,653-4-7 
as against Rs. 2,615, the registered hvriz 
after deducting the,/(«// was Rs. 3,327-11-11 
and a quit-rent of li\\ of this, or 
roughly Rs. 416, was imposed in addition 
to the jodif making 1,741-7-8 in all. The 
title-deed, of whicli BB is a copy, 
acknowledged tlie title of the inamdars to 
nhndrirms claimed to be of 290'40 acres of 
dry and 530 acres of wet and 9 76 of 
garden land besides puramhokCf and in 
consideration of the additional quit-rent of 
Rs. 416 released tlie reversionary right of 
Government and enfranchised the inam. 

It is contended on behalf of Government 
that the title-deed constitutes the appellants* 
engagement with Government under which 
they are entitled to water free of separate 
cliargo and that tliey are liable under 
the Act to be rated for any excess Avnter 
taken, as this water is, from a Government 
.source. Ordinarily this Avould be so and the 
mere fact that fi.r more than forty years after 
llie ni(/ia-deed Ciovornment had not exercised 
their statutory right of imposing Avater-cesS| 
would be no bar to their doing so now. 
In this case, however, there is evidence 
tliat the question of extra Avater-cess Avas 
raised in 1840 at tbo time of the construc¬ 
tion of the channel and decided in the 
plaintilTs’ favour, that no attempt had 
been made to levj' it before the time of 
Inam Commission and that in the Deputy 
Collector’s report to the Commissionerj 
Exhibit A, the conversion of drj' into wet 
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in consequence of the construction of the 
channel was referred to iu terms -which 
suggest that it had been clone in pursuance 
of an arrangement with Government, under 
which the shrotriemdars contributed to its 
upkeeping and with which the Commission 
were not directly concerned, and thougli 
the hcriz was calculated on the basis that 
tlie converted lands were dry as shown 
in the account of Fa.di 1237, apparently 
under tlie rules passed for the guidance 
of the Commissioner (and the extent was 
shown as dry in the title-deed, Exhibit 
BB,) it is not clear that it was intended 
to affect the arrangement come to in 1840 
and observed since that time. There are 
also the facts that the villages were 
allowed exemption for more than forty 
years subsequently under the impression, 
as appears abundantly from the correspondence 
exhibited, that their exemption was of 
right and that contributions for the repair 
of the channel have been levied on them 
under colour of the arrangement already 
referred to. Altogether, therefore, the 
plaintiffs have enjoyed exemption as of 
right for more than 60 years after the 
construction of the channel through their 
lands, when they stipulated for such 
exemption and were apparently granted 

it. 

In these circumstances it seems to me, 
to borrow the language of their Lord.ships 
of the Judicial Committee in a somewhat 
similar case, Eajrup Koer v. Sycd 
Ahdul Hossein (1), “that any Court which 
has to deal with the subject might, and indeed 
ought, to refer such a long enjoyment to a legal 
origin, and, under the circumstances which 
have been indicated, to presume a grant or an 
agreement.by which the right was creat¬ 

ed”. See also Srinivasa Eau Salieh, Jagirdar 
of Arni v. Secretary of State for India 
(2) where that case is followed and 
applied. Eor these reasons I think the 
appeal must be allowed and the decree 
will be modified as proposed in the judg¬ 
ment of my learned brother. In the view 
I have taken of the case it is unnecessary 
to refer to the cavses which were cited at 
the Bar. 

Seshagiri Aiyar, J. —The plaint villages 
were granted as inam more than 200 years ago 
by the then Nabob of Bijapur. They were 


subsequently confirmed by the Nabob of the 
Carnatic and were finally recognized by the 
British Government. The grant was to the 
ancestors of the plaintiffs and of defendants 
Nos. 2 to 51. Inthej^ar 1840 tlie Government 

opened their branch cliannel, known as Punjai 
Vaikkal, from the main channel, called Raja 
Vaikkal. This branch cliannel passes through 
a Government village at its commencement, 
then through the plaint villages and finally 
ii'rigates other Government villages. 

The plaintiffs’ case is that at the time of 
the excavation of the branch channel there 
was an undertaking by the Government not 
to levy water-cess upon their drj^ lands which 
may be brought under wet cultivation by the 
use of this channel water, that this agree¬ 
ment was in force till the year 1906 and that 
the Government in that year unlawfully 
levied water-cess from them. The 3 ', there¬ 
fore, sue for a declaration that the 1st defend¬ 
ant is not entitled to impose extra cess upon 
their dry lands -which have, since the 
excavation of that channel, been converted 
into wet, for an injunction against future 
levy and for the refund of the cess already 
collected from them. The Secretary of 
State, who is the first defendant, denied the 
alleged agreement and contended that under 
Act VII of 1865 he was entitled to levy the 
water-cess. The learned District Judge came 
to the conclusion that the agreement has 
not been proved and dismissed the suit. 

The main question for decision is, whether 
there was an engagement as mentioned in the 
proviso to section 1 of Act VII of 1865 
which exempts the plaintiffs from the payment 
of the water-cess. A few undisputed facts 
may be stated here:— 

(а) When the excavation began in 1840 

the Government paid no compensa¬ 
tion for the lands taken up for the 
construction of the channel. 

(б) No deduction in the amount of jodi 

payable by the plaintiffs was made 
for the lands which have ceased 
to belong to them in consequence 
of their being taken up for the 
channel-bed. 

(c) The Government obtained from the 
inanidars in 1840 a fourth share of 
the expenses incurred in the excava¬ 
tion of the channeh 
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(//) Since tliat year the inanidars have 
been and are paying a certain 
amount of money for keeping the 
ciiannel in good repair. 

(c) For 6(> years since the cliannel wa.s 
dug (and for 40 years after the 
enactment of Act VII of 1865) no 
water-cess was levied from the 
plaintiffs for tlieir having converted 
dry lands into wet. 


On the other hand, it is admitted that tlie 
water comes from a Government source and 
consequently it belongs to Government. 
Secondly: in the Inam Settlentent of 1862 
(Exhibit EB) the dry lands which had 
been converted into wet were still entered 
as “dry’' and there is no express undertaking 
in that title-deed to exempt such lands from 
w^ater-cess, 

I shall now proceed to consider some of 
the documents which have been filed in this 
case to ascertain whether tlie engagement 
pleaded by the plaintiffs has been established. 
There is no doubt that the burden is upon 
the plaintiffs to prove this exemption. The 
earliest document on record is Exliibit B, 
dated 24tli June 1840, in whicli the Sherista- 
dar of Mannargudi, writing to the Collector 
of South Arcot, says: “The .•iltrvtnnudnrs 
say that they will not pay ko.^sar hut that 
they are willing to contribute a portion of 
the estimate proportionately to the total 
extent to be irrigated in all the said five vil¬ 
lages.*’ I may remark that the term kassor^ 
admittedly means excess watei* rate." Ex¬ 
hibit B1 is the reply of tlie Collector to 
the Sheristadar, in which he says: ‘The 
ahrotrit'ni villages must contribute one-fourth 
of the actual expenditure as theii* propor¬ 
tionate sliare. As, if the W(u-k is carriod 
out, tlie whole of the eslimateil expmidiluro 
will be made good in the first yivii-, the 
Treasurer lias been onhu’ed to send you 
Jls. 650, being about half of the estimaii*. 
*- '* * You will demand and eolh-ct 

the one-fourth of tin' estiinaic, 

viz. Ils. 174-5-0, and report its havitig bt-rn 
remitted to the Treasury." 'Die learin'd 
District Judge is of opinion that by this 
doenimoit tin? Colh'etor did not inteiul to give 
nj> llic right of h.'vying water-eess fi*om the 
iiHDiidory aia! that the reference to the ex- 
penditui't' bring made godil in the first year 


indicates tliat the water-cess was to be levied 
as soon as the channel was opened. I am of 
opinion that this interpretation of Exhibit Bl 
is not correct. The Collector in the sentence 
commented upon by the District Judge was 
considering tlie probability of tlie Government 
recouping the expenditure incurred by it. He 
refers to the estimate of the CivilEngineerand 
comes to the conclusion that the undertaking 
would be advantageous to the Government 
inasmuch as the very first year will be able 
to bring to the exchequer from Government 
lands the whole of the expenditure incurred 
in excavating the channel. It has reference 
to the levy of water-cess from the ayan lands 
belonging to the Government and not to an 
intention to hold the plaintiffs responsible for 
the payment of such ce.ss. I regard the state¬ 
ment t)f the Sheristadar in Exhibit B as 
the prtiposal of the iiianidni'in and the answer 
of the Collector as the acceptance of the 
terms proposed. There is no suggestion 
that the Collector was doing anything 
illegal in thus coming to terms with the 
inamdtirs. If it can be argued with refer¬ 
ence to the observations of the learned 
Judges in Chidambam Jiao The Sccretaty 
of Sfdfc for India in Cotoicil (3) that the 
Collector exceeded his powers, I am pre¬ 
pared to lu)ld that the action of the Govern¬ 
ment in ac(iuiescing in this agreement for 
66 years amounts to ratitication of the 
original agreement. 

Tlie next document to which I shall refer is 
Exhibit EE. it is a report to the Government 
of the survey operations carried on in the 
villages in ((uestion. In it the extent of the 
di’y hinds is entered as 21 acres and 93 cents 
in one of the villages. Exhibit FF is for 
anofher village and the extent of dry 
is there entered as 34 acres and b(> cents irt 
extent. Thus in these two villages, at the 
time of the survey, the only dry lands which 
itad not Ix'en eonvorted into wet came to 
alnuit 56 acres. 

'I'lieii we come to Exhibit A, the Inam 
liegister fi>r tbe.se villages and the third 
villagt' Adiir. It preceded the actual grant 
and was on the 28th Mai'ch 1862. Ihe 
Detuity Collector, wlio made the reconp* 
iiiendation for the enfranchisement of the 
villages, ])oinis out “that in tlie the 

\illages of Ivunjiinedu and Karuperi were 
alin''>l all classed as punja and the rest as 
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tottakkal. Such piinja lands have been 
since converted by the shwtriemdars into 
nunja and the proper quota of the expenses 
of keeping up the irrigation channel, which 
supplies water to those villages in common 
with certain ayan villages, is levied by the 
Government. These particular lands are, 
therefore, now valued as dry according to 
the rates prevailing in neighbouring villages ; 
and such lands as have been always wet 
in the villages of Adur and Karuperi have 
also been assessed similarly, that is with 
reference to the wet rates in the adjoining 
Government villages'’, and he recommended 
that the classification and extent of the 
lands which had existed before the survey 
should be continued thereafter. This may 
have been in pursuance of the Government 
Order No. 919, dated 11th July 1859, to 

which our attention was drawn on behalf 
of the Government Pleader, which directs 
tlie continuation of the original classi¬ 
fication even after the survey. There is 
no doubt that at the time of the date 
of Exhibit A, all but 56 acres of the 
lands entered as dry had been converted 
into wet lands. Lastly, we have Exhibit BB, 
th^ inTn title-deed. It was on the 
9th April 1862. In this luam title-deed, 
Exhibit BB, 290*40 acres are entered as 
dry-land, and 533 acres as wet and 9*76 
as garden land. There is no reference to 
water-cess in this document. It is in the 
usual form of tnmv title-deeds and confers 
a freehold upon the inamdars on certain 
conditions. 

The documents to which I have referred 
at length convince me that the plaintiffs 
have established that there has been an 
engagement by the Government with them 

not to collect water-cess upon the lands 

% 

which may be converted into wet lands by 
the use of the Punjai Vaikkal flowing within 
their limits. 

It was argued for the Government that the 
ehtry in Exhibit BB is conclusive against 
the plaintiffs and that they are entitled 
to free irrigation only in respect of the 
533 acres of 7iunja land. The argument was 
that other evidence is not admissible to 
show that there was an undertaking beyond 
what is contained in Plxhibit BB. This 
argument cannot be accepted. It is now 
well settled that it is open to the parties 


to prove tiiat the enjoyment contended for 
was either anterior to, or .subsequent to, the 
Inam Settlement. See per Ayling, J., Kan- 
(hilam liajagopnlacdiaryuln v. Secretary 
of State for India (8). No direct authority 
has been cited for the position that the 
mam title-deed is conclusive on the question 
of engagement. The decision in Chidam- 
hara Rao v. Secretary of State for India 
in Council (3) was greatly relied upon on 
behalf of the Government. It was contended 
that the observation of the learned Judge 
viz.^ that it was the duty of the Inam 
Commissioner to ascertain and record in the 
title-deed, not the extent of land which was 
actually under wet cultivation at the time of 
the Inam Settlement, but only the extent to 
which the inamdar was entitled to supply of 
water free of charge,” shows that the parties 
are bound by the actual entry made in the 
title-deed. In an earlier passage they point 
out that it was not contended that the figures 
given were erroneous and that it had not been 
proved before them tliat there was any 
engagement subsequent to the grant. I take 
the observations of the learned Judges to 
mean no more tlian this, that if there is no 
other proof of an undertaking by the Govern- 
met, the entry of the extent in the title-deed 
will conclude the parties. I do not take the 
learned Judges to lay down that evidence 
aliunde of an engagement is inadmissible. 
The case in Lutchmee Doss v. Secretary of 
^tate for India (4) was also relied upon. 
In that case the learned Judges point out 
that if at the time of the enfranchisement 
the Government levied quit-rent on the 
footing that certain lands had been either 
cultivated as wet or that upon certain 
lands double crop had been raised, to, 
that extent at least the Government are , 
bound to allow the inamdar supply of 
water free of water-cess. It is not an 
authority for the position that the entry 
in trie inam title-deed is conclusive of the 
rights of the parties. The decision in ; 
Secretary of State for India v. Amhalavana 
Pandara Sannidhi (5) is a distinct authority 
for the position contended for by the 
plaintiffs. The learned Judges say that 
the only undertaking which may be implied 
from a grant of land by Government is 


(8) 22 Ind. Cas. 107; 091.3) M. N. 9.37; I t M. 
L. T. 4 j4. 
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an undertaking to supply' water free of 
charge to the extent of the aocustoined 
flow at the time of the grant. AVliere 
the quantity of the ou.stoinary flow cannot 
be ascertained, tlie area irrigated will he 
presumed to be the measure of tlie quantity 
of water used at the time of the grant.” 
Applying this test t(» the present case, 
the plaintiffs are entitled to the accustomed' 
flow of water which existed at the time 
of their gi*ant in April lSb2; and in (irder 
to a.scertain this flow of water, the extent 
of wet cultivation at that time will 

furnish the required data; and looking 
back to the survey operations in the year 
1857 we are in a position to arrive at' 
the exact area of cultivation at the time- 
of the Inam Saimad. In this appeal all 
that is claimed is exemption for the 
cultivation of the area whicli was under 
wet cultivation at the time of the norm 
grant. There can be iio (pie.stion 
tiiat if the principle enunciated in 

Secretary of State for India v. Amhniarana 
Pandara SanuidJii (5) is applioil to the fact.s 
of tills case, the plaintiffs are ent-itled to suc¬ 
ceed. The case in Kandnknri Mt/hatakAi- 
}a((mma (tarn v. Secretary of State f,,r India 
(0) is not against this view. The decision in 
^laria Sn.'^Of Muitatutr v. Srcndn y of State' 
for India ni (^tinned (7) is in accordance 
M'lth the later decision in Secretary of Sfafa' 
for India v. Anif/alacana Pandara Sannidhi (a). 
Applying to tlie facts proved in this 
case tlie rules of construction adopted in 
regard to contracts between private parties, 

I must Jiold that there was an offer liy 
the shrotrienidars to allow the cliannel to 
be cut across their tields on condition 
that they are allowed to irrigate cess-free 
•uch portion of their dry lamls as could 
be brought under wet cultivation in the 
exercise of their ordinary rigiits, tliat the 
Collector accepted this proposal and that 
his action uas ratiHetl hy tiie (Io\'eriinK*nt, 
X am also of opinion that there \vasan iniplu'd 
undertaking at the time of the limn 
Sannad in 18G2 that the plaintiff’s should 
thenceforward be allowed the use of the 
accustomed flow of water which then 
irrigated their Helds. The Inam Coriimis- 
sitmer was aware from the report of (he 
Deputy Collector of the extent of the wet 
cultivation. He know tiiat the entry of 
the extent of the dry and wet lands in 


' • s 

the title-deed did 'not' represent the actual 
state of affairs. He must deemedf 

therefore, to have accepted the recommenda¬ 
tion of the Deputy Collector to allow the 
classitication to continue to keep up 
uniformity. As he did not speciflcally 
provide for excluding the converted dry 


lands for the use of the accustomed flow 


of water, 1 infer that he upheld the 
plaintiffs' right in that respect. It is not 
shown that the Inam Cnnimission'er was* 
not autliorised to deal with this question/ 
It is binding on the Government'. My 
finding is that an engagement whicli 
precludes the levy of water-cess as indicated., 
by me has been proved in this ease.. The' 
appeal must he allowed. The decree of 
the District Judge will he modified by^ 
declaring the rights of the appellants and 
respondents Nos. 2 to 15 and 47 to 77 to 
irrigate free from the payment of water- 
cess, in addition to the wet lands entered 
in the inam title-deed, 233 til acres of' 
dry lands aiid by directing the refund of 


]{s. 1,187-15-0 out of the amount collected. 


in FaAi 1317. There will be no injnnc-’ 
tion. Proportionate costs througliout. The 
Secretary of State will have three months’ 
time to pay the amount to the appellants. 


Aiipcal allowed. 


MADUAS HIGH COURT. 

Si:roNit Civil Aci’eal No. 521 ok 1913. 

October 14, 1914. , 

/’rc.sca/:—.Mr. .lustice Ayling aiul ' ; 

!Mr. Justice Hannay. ' ‘ 

PANCHANADAM PILLAI— Defendant ' 

No. 1— Appellant ‘ 

rersns 

SIHiLA PIIjIj.VI anp another—Plaintiff ! 

AND 1)ekkni>ant No. 2—Respondents. 

i>f Pi'ofn'ilij Act (IV of 188-), n.'*. 60, 82— 
]'-ir!iol rciiciiiytimi —Suit io rcili'ctn one item of MioW-j 
iiii>iirrtic^, m liiififinnhflitij of—Different . item& . 
j hij fsrvrrti} persons at auction sale, effect oj, 

When* st'voral itiuns of j»roporty are covered by 
a siiiglo inorlgage, lluuv cannot be u separate redemp^ > 
jioo «if tNU'li of those iti'ins. Section 60 of thoTJransfor s 
(»f l'n)per[y .Vet cannot be read subject to section 82 
atid the fact tlnif tin' sevend items woix^ piuyhrtscd 
li'uceineal hy ditTerent ])ersons in Conrt reaction cren-' 
imt antliori/.o n partial redemption by each of thosQ j 
jniivhasers. . 

Xaray.ni V. Oanp.it, 21 B. 010, dissoutod from, 
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Second appeal against the decree of the 
Court of the Subordinate Judge of Maya- 
yaram, in Appeal Suit No. 355 of 1911, pre¬ 
ferred against that of the Court of tlie 
District Munsif of Shiyali, in Original Suit 
No. 107 of 1910. 

Mr. S. Mtdhiah Mudaliai', for the Appel¬ 
lant. 

i\Ir. R. Kttppmaicmy Aujai\ for tlie Re¬ 
spondents. 

JUDGMENT.—Appellant contends that 
the suit should be dismis.sed as one of 
partial redemption, which is not permissible 
under section 60, Transfer of Property Act. 
In our opinion this contention must be 
allowed. The point has not been dealt with 
in the judgment of the lower Appellate 
Court, though raised in the memorandum of 
grounds of appeal, but the District Munsif 
has decided against appellant, relying on 
^arayan v. Ganpat (1). The learned Judges 
therein say at page 626 that there can be 
no . objection to allowing i-ateable distri¬ 
bution of the mortgage-debts, inter 
where the original contract itself recites 
that the mortgagors join together in mort¬ 
gaging their separate shares.” No reasons 
or authorities ai'e quoted for this: and it 
seems to be at variance Avith section 60 of 
the Transfer of Property Act, Avhich 
regulates the mortgagor’s right of redemp¬ 
tion and is not referred to by the learned 
Judges. With all respect we are not prepared 
to folloAV this decision, Avhich apparently 
stands alone: and we may add that even if 
it applied, the suit must be for redemption 
of all the properties mortgaged by plaintiff’s 
vendor. 

We cannot admit respondents’ contention 
that section 60, Transfer of Property Act, 
should be read subject to section 82 or that 
the fact that the various items of property 
mortgaged have been purcliased through 
process of Court by different persons, makes 
any difference. 

We must allow the appeal and dismiss 
the suit with costs. 

Appeal allowed'. Suit dismissed. 

‘ (1) 21 B. 619. • . 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 499 of 1910. 

October 20, 1911. 

rrcsenf: —Mr. Justice Sundara Aiyar and 

Mr. Justice Spencer. 

MUNfA KONAN— Defendant No. 1— 

Api'ELLANT 

versv.s 

PERUGIAL KONAN and otheks—-Plaintiff 
AND Defendants Nos. 2 and 3 —■ 

Respondents. 

Cotifracf Art ^iAo/1872^, 11— Contract hij minor 

—JlOior, ritjht of, —Property purchas'd for minor by 
some one etse, minor's nyJit.'f in - Sole of property by 
father, vhether valid. 

A contract hv a minor void and not merely 

* •' 

A'oidable. Therefore, when a minor enters into a 
transaction Avhere a contract hv him is an essential 
c'ondition preliminary to the transaction or coii^ 
tractiial obligations on his part How from the trans* 
action, it must be regarded as void. 

But where a contract bv a minor is not a necessary 

« • 

condition for upholding the rights of tlie minor 
in property, his rights should be maintained. 

Mohri Bibee v. Dharmodns Gho.^e, SO C. o39; 5 Bom. 
L. R. 421; 7 C. W. N. 441; 30 T. A. 114 (P. C.) Kava^ 
hoiti Knraynna Chetfy v. Loyalinga Ckettij, 4 Ind. Gas 
383; 19 M. L. J. 752; 7 M. L. T. 233; 33 U. 312; Kamta 
Pras:idv. Sheo OopnlLal, 26 A. 342; A.W.N. (1904) 4'; 
I'lfat Pai v. Oonn ShanJear, 11 Ind. Gas. 20; 33 A. 6o7; 
8 A. L. J. 670; Meghan Dube v. Pran Sinyh, 30 A. 63; 
at p. 65; 5 A. L. J. 14; A. \X. N. (1908) 10, referred to. 

Tliereforc, a ]>urchase of property for the benefit of 
a minor by his maternal uncle is valid, and if the 
property is alienated by the minor’s father, the minor 
is entitled to recover. 

Second appeal against the decree of the 
District Judge of South Arcot, in Appeal 
No. 104 of 1909, preferred against that of 
the District Munsif of Tiruvannaraalai in 
Original Suit No. 6 of 1909, 

Mr. K. R. Snhramnnia Sastrij for the 
Appellant. 

Mr. T. Rangacliariar, for Respondent 

No. 1. 

JUDGMENT.—The facts found in this 
case are that certain immoveable property 
was purchased for the benefit of the plaintiff 
in the suit by one Ramaswami Konan, his 
maternal uncle, and that it was subsequently 
sold by the third defendant, the plaintiff’s 
father, as if it belonged to the family of which 
he and the plaintiff were members. Defend¬ 
ants Nos. 1 and 2 claim under the sale by 
the third defendant. The contention on the 
merits in the lower Courts was that the 
parchase in the name of the minor was really 
for the third defendant or the family, 
and that, therefore, the plaintiff has ho 
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exclusive right to the property, and the sale 
by the third defendant was valhl. 

On tlie finding of the District Court that 
the purchase was niade b}' the maternal uncle 
for tlie heiietit of the minor, the sale by the 
third defendant cannot be uplield and defend¬ 
ants Nos. 1 and 2 have no title. It is con- 
teiuled that on the finding that the sale was 
fertile benefit fif the minor, it must be lield 
to be a void transaction, as a minor 
is incompetent to purchase property. Tlie 
answer to this is substantially wliat is given 
by the District Judge, viz.y that the minor 
was not a contracting party in the trans¬ 
action of purchase by Ramaswanii Konan, 
althougli the minor became the benefi¬ 
ciary owner under the deed of purcliase. 
This case is on all fours with KnUa PtnulUitan 
V. Jlamtiyi^ Second Appeal No. 881 of 
1909 decided by Munro and Sankaran 
Nair, JJ. In that case a person execut¬ 
ed a deed of sale of certain property in the 
name of liis wife and when she sued for tlie 
recovery of the property, it was contended 
that the sale was void. The learned Judges 
answered this contention thus: The decree 
is right, the contract being buind to liavo 
been between the plaintiff’s father (/.f'., father 
of tlie wife) and the appidlant (/c., her 
husband).*' We might he {•ontent to rest 
ourselves on tli(‘autluua'ty of this case^ but 
out of deference to tin* arguments that have 
been urged on behalf of the appellant we 
shall state our reasons a litth* mort* fully. 

According to the Jiidian Contract Act, a 
minor is incompcttMit to make a contract. 
Tlie Judicial Committee of the Drivy Council 

decided in Mohri Bih,r. v. hlutnudflds (Hi. xr 
(1) that a contract by a minor must, accord¬ 
ing to the Contract Art, be regarded as void 
and not -merely voidable. The case liefore 
their Lordships was oiu* of a moi’tgage made 
by a minor. Of course a mortgage by a 
'minor is a contract by him (o i»ay a .sum' of 
money wbicli he borrows on the security of 
certain property. ]\lany transact ions ivsult- 
ing in tlie creation of rights ,,vei- proiH'rty 
arise out of contracts; and when a minor 
enters into any .sueh tran.saeti,ms where a 
contract hy him is an e.s.senlial condilbm 
lireliminary to the transaetimi uv eontraeiual 

(1) .‘JO c. (1*. (M; "i llolil. L. I{ ■; {. V 

•Ill: ;jo r. .V. 11 1. - . ‘ N. 


obligations on his part flow from the trans¬ 
action, it must be regarded as void. 

In Kamta Prasa‘1 v. Sheo Gopnl Lai (2) the 
decision of the Privy Council was followed and 
a mortgage hy a minor was held to be void. 
On the other hand in Wfat naiy.Ganri 
Shankar (3) it was held that, where money 
is already due to a minor beneKciary by his 
trustee on accounts between them, a con¬ 
veyance by the trustee in favour of the minor 
for the amount so due was valid. That case 
perhaps is not quite reconcilable with the 
decision of this Court in iSiavakofi Narayina 
Cheffy v. Loynlingn Chetfy (4), There in 
answer to a suit for possession of certain 
property the defendant, a minor, set up a 
claim to the right obtained under a .sale-deed. 
Ben.son and Krislinaswami Aiyar, JJ., beld 
that the sale was void. It is there pointed 
out that the creation of a right in the pro¬ 
perty by a sale must necessarily bo proceed¬ 
ed by an agreement between the minor and 
tbo vendor and the minor being incapable of 
entering into the agreement, the resulting 
transaction, the sale, must also be held void. 
Krislinaswami Aiyar, J., points out that 
even whore the consideration money is already 
due to the minor and is used as consideration 
for the sale, it is necessary, in order that the 
•sale may be uphold, that the minor should 
enter into an agreement that the debt already 
duo to him shouhl bo appropriated as con¬ 
sideration for the sale and ho being incom¬ 
petent to enter into sucli an agreement, the 
.sale must be void. But in all these cases 
whore a transaction by a minor has been held 
to be void, the essential fact which rendered 
it vttid was that some agreement by the minor 
was necessarily an essential part of the 
transaction. Now it cannot be denied that 
a person may purchase property and hold it 
as a trustee for a minor. There is no reason 
why lie shouhl not create a trust by pur- 
clmsing it in tlie name of the minor. 

No contractual obligations are uudortakon 
liy the minor in such a case. Any 

personal obligations arising as between 
till* vendor and tbo vondoo would have 
to be discharged by the party contract¬ 
ing witli the vendor, f.c., by Ramaswanii 

IlA lit) A. A. W. N. (liXVt) -U. 

(:J) 11 Iml. Cus. 20; 8 A. L. J. 670; 38 A. 657. 

(•D 1 lua. Cus. as;!; aa m. ai2; lO M. L. J. 762; 7 
M, L. r. 2aa. 
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Konan in this case. If there are obligations 
enforceable against the property purchased, 
no doubt the property in the hands of 
the minor would be liable for the satis¬ 
faction of such obligations. We can 
see no reason for holding that when a con¬ 
tract^ by the minor is not a necessary 
condition for upholding the rights of the 
minor in the property, his right should 
not be maintained. In Meghan Dube v. 
Plan Singh (o) where a mortgage was 
taken in the name of a minor but for 
the benefit of the joint family of which 
he was a member, ^ Banerji and Richards, 
JJ., observed that the contract in this 
case was made by persons of full age 
{t.e., adult members of the joint family), 
but the person in whose favour the 
mortgage-deed Avas executed Avas a minor. 
The question of the validity of the 
mortgage does not, in our opinion, 
arise.” 

For the reasons mentioned above AA^e are 
of opinion that the decision of the loAver 
Appellate Court is right. 

The finding of the loAver Appellate Court 
on the merits Avas also attacked by the 
learned Vakil for the appellant, but Ave are 
unable to see any legal objection to it. 

Ihe secon l appeal is dismissed Avith costs. 

/r\ i Appeal dismi$6‘ed. 

(o) 30 A. 63 at p. 65; 5 A. L. J. 14; A. W. N. (1908) 


CALCUTTA HIGH COURT. 

Second Civil Appeal Ho. 2227 op 1911. 

April 3, 1914. 

PTesent: — Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachcroft. 

BASANT KUMAR BOSE AND OTHERS- 

Defendants—Appellants 

t*67*StiS 

KHULNA LOAN COMPANY— 
Plaintiffs—Respondents. 

Putni tenure—Rent, ^vhether first charge-~ Sale in 
execution of decree for arrears of rent — Rights of pur¬ 
chaser—Priority between landlord and mortgagee — 
Bengal Putni Talukdars Regulation (Vlll of 1819^. 

The rent payable by the putnidar to the zemindar 
for Avhich a decree has already been obtained, is a 
first charge upon the tenure and takes precedence 
over all other charges even though they be prior 
in point of time. 


A sale under such a decree ])nssc.<=; the tenure to tlte 
pnrcliaser wlio accpiires it with liberty to annul all 
encnml)rances. 

./'«/ Xxrain Singh v. Ihidri ].3 Ind. Cns. 1 M- 16 
f. L. .r. foliow(‘d. 

Where proporfy lia.^ been .^old in execnrioii of a 
decree for arrears of rent, the mortgagee has a charge 
ttpon the surplus sale-iirocoeds, notw'itiistaiuling the 
fact that the mortgago-di'lg lias been tran.sformed into 
a judgment.(lobi as tlie security .subsists till the 
inortgage-decreo has been satisfied. 

Snrjirnni J/urevn-/ y. Birhaimleo Persmf, 2 C. L. 
J. 202 at p. 21.*); Loirnj v. IT/V/mms, (IHO.")) 1 I. R. 
274; 29 I. L. T. K. .j 2; 1 Irish Law Ileports 741; 
Economic Life Asstnonce Socipfij v. rshornc, (1902) A.' 
C. 14^; /I L. J. 1*. C. 34; 85 L. T. 587; In I'd JoniIluj's 
Estate, (18851 15 L. R. Ir. 277, referred to. 

Where a sale of a putni takes i)lace under 

the Putni Regulation and the sale-proceeds are depo.sit- 
ed Avith the Collector, tlie landlord is entitled in the 
first place to appropriate a siiffieicnt portion of the 
sale-proceeds before tlie mortgagee can proceed to 
realise his dues. 

A tenure which has been lawfully sold for its own 
arrears cannot be again put to sale for the arrears 
due on account of a previous jieriod. 

Luteefun v. Mean Jon, 6 W. R. 112 and 
Prangour Uozoomdar V. Himanto Kitmari Debuo 12 
C. 597. followed. ^ ' 

—Section 65 of tlio Bengal Tenancy 
Act does not contradict section 17 of the Putni Rc<^u 
lation. " 

Appeal against the decree of the Subordi¬ 
nate Judge of Khulna, dated the 17th May 
1911, confirming that of the Munsif of 
Khulna, dated the 16th September 1909. 

Babus l>?rarA-a.Va/A Chnckerbiitty and Kali 
Kinlcar Cliuckerhutty, for the Appellants. 

Babu Surendra Chnnder Seii, for the Re¬ 
spondents. 

JUDGMENT.—The subject-matter of the 
litigation Avhich has culminated in this appeal 
is a sum of money, the surplus proceeds of a 
putni taluk sold under the Putni Regulation 
of 1819. The rival claimants are the mort¬ 
gagees from tlie putnidar and the landlords- 
zemindars Avho have obtained a decree for 
arrears of putni rent. The circumstances 
under AA'hich this conflict of claims has arisen 
may be briefly stated. 

The mortgagees took a mortgage of the ‘ 
putni taluk on the 13th September 1897 and 
obtained a decree thereon on the 3rd Novem¬ 
ber 1906. IMeanAvhile the putnidar had 
defaulted to pay rent to the zemindars and 
on the 19th January 1906 the latter obtained 
a decree for arrears of rent for the years 1308 
to 1311 (B. S.). Default aa^rs subsequently 
made in the payment of rent for 1313, Avith 
the result that the landlords took proceedings 
under the Regulation and the putni was sol 
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on the 15th IsUiy 1907. After satisfaction of 

the clues of the,a suni of about 

Rs. 1,350 remained in <lepostt with the Col¬ 
lector. The zemindars proceeded against this 
sum to satisfy the rent decree tliey had pre¬ 
viously obtained. The mortgagees also 
nought to avail themselves of this sum in 
satisfaction of tlie mortgage-decree they had 
obtained. A summary order was made on 
the 9th IMarch 1908 in favour of the zemindars 
with the result that tliey took away the 
money in deposit with the Collector. On the 
8th ‘March 1909 the mortgagees instituted 
the present action for a declaration that they 
were lawfully entitle.l to the money taken 
away by the zmnimhirs. The lir.st threedefend- 
ants tothesuit are the landlords,the fourth de¬ 
fendant is the pnhiiilar and the liftli defendant 
is the purchaser of tlie pahii at the sale held 
under Regulation VIII of 1819. Iheciues- 
tion for determination is whether the mort¬ 
gagees of the zemindars arc entitled to 
preference in respect <*f the surplus sale- 
proceeds. The Courts below liave concurrent¬ 
ly decided in favour of the mortgagees and 
the present appeal has been preferred by the 
zemindars. 

Before we deal with the (luestioii in con¬ 
troversy, it is necessary to advert fora 
moment to a preliminary argument addressed 
to us on behalf of the plaintilTs-respondents. 
It has been contended that there is no evi¬ 
dence to show that the ptdni fnhik was of 
such a character as to be subject to the 
operation of the Bengal 'I’enancy Act; in 
other words, that as thein* is no evidence to 
show that the pittni was granted for u-alisa- 
tion of rent from iigriciillural tenants, tho 
tenure is not governed by the provisions of 
the Bengal Tenancy Act. In support of this 
view, relianco has lieen placinl upon the 
decisions in VrunUfll'.n Xafli Mi/t'-r V. Kali 
J^rosaniia (danvdhru ( 1 ); / mran li/la v. 
med Jiojabi (2). In our opinion, Die plaintilTs- 
respondents are not (uditled to ui*ge this 
ground for the first time in si’coml apjieal, 
as it involves the determination of a (lueslion 
of fact. The case proceeded in both the 
Courts bedow on the assumption that the 
provisions of tlie Bengal I’enancy Act wi'ro 
applicable to the jiarticular tiuiuriu and a 
ref(*renc(‘ to the desciaption of tin* projiertj’ 

(1) 28 C 711. 

(2) 27 C. 205; 4 V. W. N. 70. 


% 

given in the schedule to the plaint indicates 
that the property is situated In various 
villages which prima facie would contain 
agricultural lands. The respondents are, 
be.sides, not even able to assure us that there 
is a real foundation for the theory that this 
piitni does not include any agricultural land 
at all. Under these circumstances, this 
appeal must be decided on the assumption 
on which the case was tried in both the 
Courts below. 

As regards the question of priority of title 
between the two conte.sting claimants, the 
first point for determination is whether the 
rent payable to the zemindars by the pntnidar^ 
in respect of whicli a decree had already been 
obtained, was a first charge upon the tenure. 
Section 65 of the Bengal Tenancy Act pro¬ 
vides that where a tenant is n permanent 
tenui’o-holder, he shall not be liable to eject¬ 
ment for arrears of rent but his tenure shall 
he liable to sale in e.xecution of a decree for 
tbe rent thereof and the rent shall be a first 
charge tboreon. Reliance, however, has been 
placed upon section 196, clause (c), of the 
Bengal Tenancy Act to support the argu¬ 
ment that section 65 has no application to 
yutni tenures. Section 195, clause (e), pro¬ 
vides that notliing in tlie Act shall affect any 
enactment relating to ptdni tenures in so far 
as it relates to those tenures. To exclude 
the operation of section 65 in the case of a 
puhii tenure, which i.s a permanent tenure, 
it must be sliown consequently that section 65 
alTeels any provision of tlie Putni Regulation. 
t)ur attenilon, however, has not been drawn 
to any such provision, except section 17 to 
wliicli we sliall presently refer. On the 
other hand, there are indications in the Putni 
Regulation to show that the rent payable by 
tho pnfnidar to the zemindar is a first charge 
upon tlie tenure. Section 11 provides that 
any lain]; or saleable tenure that may be 
disposed of at a public sale, under the rules 
of the Uegulation, for arrears of rent due on 
aci-ounf of it. is sold free of all incumbrances 
that may have accrued upon it by acts of the 
defaulting proprietor, his representatives oi* 
a'^signees, unless the right of making such 
iucmnbrauces shall have been expressly vested 
in the bolder by a stipulation to that effect 
in tbe written engagomont under which the 
said ialnlc may have been held. The section 
further provides that no transfer by sale, gift 
er otherwise, ntu’ mortgage or other limits 
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•^sigi);meht shall be permitted to bar the 
indefeasible right of the zemindar to hold the 
.'tenure of his creation answerable, in the state 
in- which he created it, for the rent, which is 
miaet his reserved property in the tenure 
€xcept that the transfer or assignment should’ 
have been made with a condition to that 
effect under express authority obtained from 

such zcHMudar. A similar provision finds a 

place m section 15, which .states that the 
purchaser acquires the entire rights and 
privileges attached to this tenure of the late 
putnidar in the state in which it was originally 
derived by him from tU zemindar. The 
status ,of the purchaser, thus described in the 
Regulation can be supported only on the 
theory that the rent payable by the putnidar 

to the zemindar is a first charge upon the 
proper y. We must hold consequently that 
not only ,s there nothing in the Putni Regu- 

S under- 

bu tbs r pI Tenancy Act, 

Z S We start then with 

SiS T P'^^'^ble by the 

had alrearl zemindar, for wliicli advance 


whethpt.”^+fdetermination is, 
seek to rpflV^ 5®"* A''^“eh the zemindars now 

Stales r sale-proceeds 

Our attentm*^ charge upon the putni taluk, 

drawn' Pn "i connection, been 
J^rii la ^ Regulation, 

S nrn t’’® disposal of 

sKali I f'■’I that one per cent, 

hall be deducted and carried to the account 

R is next provided that 
^cmWar, either for the 

year ^ ^ ^ *’’® ®p'-'^®»‘ 

of sa’lp o **’® ?May be, and also the expenses 

wh' made good. The reason 

Znn J .t restricted to the realiza- 

atpltr . Wears for the year immedi- 

casp Tvf current year, as the 

Rpff 1 IS found in section S of the 

provides that the zemMar 
klA Jiave recourse to a summary 

rplvor beginning of the year for the 

arrears due for the year 
mediately expired or in the middle of 

nf for the realization of the arrears 

Of the current jrear. Section 17 next 


-states explicitly that tlie former balance, 
that IS tJie balance due’ for a period 
earlier than the year immediately expired 
or the current year as the case may be,’ 
JS not to be included, in the demands to 
be satisfied from the sale-proceeds. The 
reason for this exclusion is stated in the 
second pai-agraph of the third clause of 
section 17 in the following terms: “Such 
antecedent balances, if t]ie zemindar shall 
have omitted to avail Jiimself of the 
process within liis reach for having them 
satisfied at tlie time, will Jiave become in 
fact mere personal debts of the individual 
t(duhda)\ and must be recovered in the 
same way as other debts by a regular 
suit in the Court.” With reference to 
this^ statement of the reason for the ex- 
elusion of the former balances from the 
process of summary realization, it has 
been argued that the Legislature intended 
that the antecedent balances sliould, after 
tlie^ Regulation .sale, be relegated to the 
position of mere personal debts and sliduld 
be capable of realization only in the same 
■way as other debts by a regular suit in 
the Courts, ■ in other '\vords, that ' the 
Legi.slature intended that such balances 
should not be deemed a charge upon the 
property or the .sale-proceeds, which re¬ 
present the property after the sale has 
taken place. On this assumption it has 
been argued that there is a conflict 
between .section 65 of the Bengal Tenanej-- 
Act and the second paragraph of the 
third clause of section 17 of the Putni 
Regulation and that consequently in view 
of section 195 (e) of the Bengal Tenancy 
Act, antecedent balances cannot be 
treated as constituting a charge either 
upon the property or upon the surplus 
sale-proceeds ; in other words, that the 
effect of the Regulation sale is to destroy 
the charge which the zemindar previously 
had upon the property in respect of all 
arrears of rent. We are not impressed by 
the soundness of this argument. But we 
observe that there is a divergence of 
judicial opinion upon this question. In 
the case of Peary Mohan Miikhopadhya v. 

V. idreeram Chandra Bose (3) the opinion 
was expressed that there is no conflict 
between section 65 of the Bengal Tenancy 

(3) 6 C. W. 794, " 
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Art and section 17 of tlie Putni Regula¬ 
tion. Tlie contrary position, however, was 
adopted in the ca.se of Jogonafh v. 
Mohi-7i<I-(h'n Mirza (4). In the view we 
propose to take, it is not nece.s.sary for 
us to pronounce a final opinion upon this 
matter. Rut we may state tliat our present 
inclinatioii is in favour of tlie view that 
section 65 does not contradict section 17 
of the Putni Regulation. The Legislature 
appears merely to have intended by sec¬ 
tion 17 to lay down that the zemindar 
cannot, by the summary method on his 
own e.r parte statement, realise what is 
called the former balances” and must sue 
in tlie ordinary Courts to establisli his claim 
and to realize the arrears. But there is no 
intelligible reason wliy the zemindar 
should not have a charge for tlie reali¬ 
zation of those balances, in addition to 
the personal remedy which he posses.ses 
under section 17. It is plain, however, that 
section 17 of the Regulation, even if it 
were construed in the way suggested by 
the respondents and were treated as 
contradictory to section 65, would have no 
possible application to the circumstances of 
the present case. The second paragraph 
of the tliird clause of section 17 contem¬ 
plates a case in which a regular suit has 
to be brought for the recovery of the 
antecedent balances as tlie personal debt 
oi i\\Q pnfnidnr. In the case before us, tlie 
zemindar did obtain a rent decree against 
the pntnidar on the 19th January 1906. 
The putni sale took place on the Ibth 
May 1907. AVe are not prepared to accede 
to the contention of the respondents that 
the effect of the putni sale was to destroy 
the character of the decree previously 
obtained as a rent decree. That argument 
could prevail only if we were to ignore 
the clear language of the second paragraph 
of the third clause of section 17. The 
zemindar could not, after he had obtained 
a decree on the 19tli January 1906, 
proceed, in terms of section 17, to institute 
a fresh regular suit for recovery of the 
antecedent balances as a personal debt of 
the pntnitlar. 'I’lio .second paragraph of the 
third (dause of section 17 has clearly no 
application to tin* circumstances of the 
present case, and tin* rights of the parties 

(1) 0 I ml. Cjik. :t71; :t7 C. 717. 


must be determined independently thereof 
upon fairly elementary principles. 

Let us now consider the relative situation 
of the two contestants. Before the 15tH 
^lay 1907 the mortgagees held their decree 
obtained on the 3rd November 1906, and the 
zemindars held their rent decree made on 
the 19tb January 1906. If the zemindars 
had executed their decree for rent, which 
was a first charge on the tenure, and 
brought it to sale, the purchaser would have 
taken the property with power to annul the; 
mortgage encumbrance, though it had been 
already transformed into a judgment-debt: 
Jog Karam Singh v. Badri Das (5). The 
question consequently arises: was this 
relative situation altered as the result of 
the sale under Regulation VIII of 1819? 
Three alternative answers are possible, one 
of whicli must be accepted; firsts that the 
parties retained their relative po‘iitinns 
notwithstanding the sale under the Regula¬ 
tion; secondly^ that as on the sale under the 
Regulation it had become impossible for 
both the decree-ludders to realise their 
decrees by sale of the tenure, which could 
not be followed in the bands of the pur¬ 
chaser, botli of them were relegated to the 
position of money decree-holders; or thirdlyy 
that the Regulation sale placed the zemindar 
in the position of a money decree-holder, but 
did not affect the position of the mortgagee 
decree-holder. The third alternative has 
been, as might be expected, most strenu¬ 
ously pressed upon us by the respondents. 

It lias been contended that under section 73 

* 

of the Transfer of Property Act where mort¬ 
gaged property is sold through failure to 
pay arrears of revenue or rent due in respect 
thereof, the mortgagee has a charge on the 
surplus, if any, of the proceeds, after pay¬ 
ment tliereout of the arrears for the amount 
remaining due on the mortgage, unless the 
sale has been occasioned by some default 
on bis part: Oosto Bchary v. Shib Nath Dnt 
((>). There is nothing to indicate in this case 
that tlie sale under the Regulation was 
occasioned liy any default on the part of 
the mortgagees. Consequently it may be 
assumed that the mortgagees had a charge 
on tlio surplus sale-proceeds, notwithstanding 
the fact that the mortgage-debt had been 

(5) VA Iml. Oas. 144; 10 C. L. J. 156. " 

U>) 20 C. 241. .... 
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transformed into a judgment-debt, because, 
as was pointed out in the cases of S^ti'jiraTrif 
Mai'wari v. Borliamdeo Fersad (7); Lowry 
Y. W^illidTixs (8); BconoTYiic Life Assurance 
Society V. Ushorne (9) and In re Jenning's 
Estate (10), the security subsists till the 
mortgage-decree . has been satisfied. We 
may take it then that the mortgagee 
decree-holder has a lien upon the sur¬ 
plus sale-proceeds. But what is the 
position of the zemindars who hold the rent 
‘ decree? It has been tenaciously argued on 
behalf of the respondents that even if it be 
assumed that the rent payable to the zemin¬ 
dars^ for which a decree had already been 
obtained, is a first charge upon the tenure 
under section 65, that charge can be 
enforced only in the manner prescribed by 
the Bengal Tenancy Act; and in support of 
this view, reliance has been placed upon a 
passage from the judgment of Mr. Justice 
Banerjee in the case of Soshi Bkusun Gxiha v. 
Gogan CJiunder Shaha{l\). It may beconceded 
.that if the landlord seeks to enforce his rent 
charge, the only method by which he can 
enforce that charge is by way of execution 
of a decree for rent with the resultant con¬ 
sequences set out in the Bengal Tenancy 
Act. But that is not the contingency which 
has happened in this case. The landlords 
have obtained a decree for rent. . They are 
unable to execute that decree in the manner 
specified in the Bengal Tenancy Act because, 
as was pointed out in the cases of Musammat 
Luteefun v. Mean Jan (12) and Frangour 
Mozoomdar v. Himanta Kumari Bebya (13), 
the tenure which has been lawfully sold 
for its own arrears cannot be again put up 
to sale for the arrears due on account of 
a previous period. The landlords, con¬ 
sequently, are not in a position to execute 
their decree against the tenure which has 
passed into the hands of a person entitled 
to hold the same free, not only from incum¬ 
brances, but also from the rent charge under 
a decree for arrears of any antecedent period. 
But it has been argued that if the landlords 
are in this position, the difficulty is entirely 

(7) 2 C. L. J. 202 at p. 215. , t • t, t 

(8) (1895) 1 1. R. 274i 29 I. L. T. B, 62; 1 Irish Law 

Reports 741. ^ 

(9) (1902) A. C. 147; 71 L. J. P. C. 34; 8o L. T. 587. 

(10) 1886) 15 L. R. Ir. 277. 

(U) 22,C. 364at p. 374.. 

ll2) 6W. R. 112. 

(13) 12 0.697. 


of their own creation and that they might 
liave escaped from this situation if they 
had, year after year, taken recourse to 
summary proceedings under the Regulation. 
We are of -opinion, ho\yever, that it wa^ 
open to the landlords, as was pointed out 
by their Lordships of the Judicial Committee 
in the case of Brindabun Clinndet' Sircar v. 
Briudabnn Chinnier Bey (l4), to seek their 
remedy by way of a suit in the Civil Court 
without repeated recourse to the summary- 
procedure laid down in the Regulation. 
The decree which the landlords have 
obtained is a decree of a peculiar character. 
It is in one sen.se a money-decree, inasmuch 
as the landlords are not restricted to their 
remedy by sale of the defaulting tenure: they 
are also entitled to proceed personally 
against the judgment-debtors. But, notwith¬ 
standing this circumstance, the Legislature 
has provided that if the decree is executed 
as a rent-decree, the property will pass into 
the hands of the purchnser free from all 
encumbrances imposed thereon by any art 
of the defaulter. The question, consequently, 
arises, have the landlords lost this advan¬ 
tage, has the decree obtained by them been 
deprived of its fundamental character by 
reason of the circumstance that it can no 
longer be executed by a sale of the tenure? 
We are clearly of opinion that this question 
should be answered in the negative. In a 
case of this description, we must look to the 
substantial rights of the parties and not 
merely to forms of procedure. The landlords, 
under section 65 of the Bengal Tenancy 
Act, are in this position of advantage, 
namely, that the rent for which a decree 
has been made is a first charge on the 
tenure, and thereby takes precedence over 

all other charges, though they be prior in 

point of time. The landlords have, in 
essence, been awarded a decree which, 
though in form a decree for money, posses¬ 
ses a peculiar quality, namely, the sale 
thereunder passes the tenure to the pur¬ 
chaser who acquires it with liberty to annul 
all encumbrances. If the sale had taken 
place, not in execution of their decree, but in 
some* other proceeding, there is no intelli¬ 
gible reason assigned why the landlords 
should, in respect of the sale-proceeds which 
essentially represent the tenure, be placed in 

(14) 1 1. A 178,13 B.L.R. 403; 21 W.R. 324 (P. ('.). 
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'a worse position than what tliey would have 
unquestionahly occupied if the sale ha<i 
■'been held at their in.stance in execution of 
•their decree. The parties may well be 
'deemed to occupy the same relative situation 
iis they would have occupied if the sale had 
taken place at tlie instance of either of thorn 
in execution of their respective decrees. 
There is tlius no room for controversy that 
the landlords were entitled in the first place 
to appropriate a sufficient portion of tlie 
aale-proceeds before the mortgagees could 
proceed to realize their dues. This conclu¬ 
sion is not only based on sound legal 
principles, but also accords with rules of 
justice, equity and good conscience. 

In the view wo take, it becomes unneces¬ 
sary for us to discuss aiurthcr question which 
was argued before us ft some length, 
namely, whetlier this suit is barred by limi¬ 
tation. Reliance was placed on behalf of 
the appellants on the fifth paragraph of 
section 17 of the Putni Regulation and it 
was argued that the suit should have been 
brought within two months from the date 
of the sale. Tin's position was supported by 
reference to the case of Surnomoifc l)a<isya 
V. Land Mortgage Banl- of India, Ltd. (In'). As 
the suit fails on the merits, it is needless 
to decide the question of limitaticm. Hut we 
inay add that we are not satisfied with the 
expression of opinion in the case cited. We 
■are rather inclined to adopt the view (hat the 
limitation of two months applies to a suit 
for compensation, as stated in section 17, 
and that this suit instituted by the mort¬ 
gagees for declaration of their right to 
appropriate the surplus sale-proceeds in 
satisfaction of their decree is not a suit (tf 
that de.scription. 

' . The result is that tin's appeal is allowed, 
Ihe decrees of the Courts below discharged 
and the suit dismissed witli costs in all the 
Courts. • 

Appeal atloind. 

• (15) 7 0. 173; 8 C. b. U. 311. 






' MADRAS HIGH CODRT, ' 

Civil Appeal No. 132 of 1910. 

July 28, 1914. 

Present: —Mr, Justice Sankaran Nair and 

Mr. Justice Spencer. 

VENiCATESHA MALL [A —-Plaintiff^_ 

Appellant 

versus 

BAMMAiMPALLI RAMAYYA HEGADE 

AND OTHERS — DEFENDANTS-RESPONDENTS. 

IMiijions Kntluivmcnt.^ Act fXX of 1863^ 18 — 
Sniu-tion to {iisfitiite suit~~Snncfton, object o/—Con- 
ntntclion—Suit bij one u'hilc sanction given to two. 

Sanctions for instituting suits against trustees of 
religious estublisliinents should bo eonstnicd strictly 
without enlarging tlieir scope, the object of requiring 

sanction being to ])rotect nmnngers from vexatioiw 
suits. 

Whore sanction is given to two persons, one of them 
alone cannot suo without getting the sanction amend- 
ed. the sanction being a oonditicui precedent to the 
exercise of the rigid of suit. 


Appeal from the decree of the District 
Court of South Canara, in Original Suit 
No. 62 of 1906. 

Mr. K. lianianatlia Shmai, for the Ap¬ 
pellant. 

Me.ssr.s. K. ]\,arinn Rao. B. Sitarani Bao 
and A. 1. Adtga, for the Re.spondents. 

JL lXiMENT.—Under .section IS of Act 
XX of 1863 the District Judge gave sanc¬ 
tion to two individnnls to sue for the removal 
of tlie respondents, who are the Moklm,ssors 
of the Shri Anantlia Padmanabha temple of 

1 udur, for misfeasance, breach of trust or 
neglect of duty. 

Altiiougb the sanction was given jointly to 
both, only one of the individuals took action 
tlioreon and sued the tru.stees. 

\V lien the suit came on for trial before the 
Name Judge who gave the original sanction, 
a preliminary objection wa.s taken that the 
suit was I):ul because the joint sanction- 
holder had not joined in the suit. The 
Judge ujdield this objection and dismissed 
tlie suit, bolding that the plaintiff conld not 
prosecute it alone. He farther expressed a 
ilonbt as to the plaintiff's lnn.i fules. The 
t[n(‘sfion before us. therefore, is whether 
»'tn' man sliould be allowed to sue under 
section 1 lof this Act upon the strength of a 
sanction given to two men, »Such sanctions 
are a condition precedent to the exercise of 
tlie l ight ol suit [//i. re Veukateswara {l)^ 

to 10 .M. PS. 


Vol. XXVI] 


INDIAN CASES. 


203 


CANSI ?INOH L\ KliHUN LaLL THAKUR. 

and it is open to the Court to amend the 
order of sanction at any time \_Sruiivasa v. 
Venlmta (2)], but the plaintiff seems to have 
made no attempt to move the Court to alter 
the sanction by getting it granted in his 
name only. In the case of Mahomed Atliar 
V. Eamjan Khan (3) this point was considered 
and the learned Judges held that when sanc¬ 
tion had been granted to three persons and 
two of them withdrew, and one of the tliree 
joining with him two new persons brought a 
suit under section 14 of the Act, the suit was 
not defective by reason of two of the three 
plaintiffs being persons to whom leave to sue 
had not been awarded. There, no objection 
was taken at the trial and no issue framed as 
to the maintainability of the suit. 

It was observed by the High Court that as 
the same Judge who gave the leave under 
section 18 also entertained the suit, he must 
have tacitly given permission to the two new 
men to become plaintiffs along with 
Ranjakhan. So here as Mr. Hardinge 
granted sanction to two petitioners in his 
order of January 8th, 1906, and subseciuently 
on March 1st, 1908, he himself dismissed tlie 
plaintiff’s suit because the Shivalli Brahmins 
had not been joined as a party and at the same 
time doubted the hona fides of the plaintiff, 
it may be taken that he refused to allow the 
plaintiff to sue singly. 

Such sanctions for instituting suits against 
trustees have to be construed strictly without 
enlarging their scope [Sayad Hussein Miyau 
v. Collector of Kalra (4)], the object of 
requiring sanction being to protect managers 
from vexatious suits. 

The words in section 14 of the Act “any 
person or persons interested in any mosque, 
etc., without joining as plaintiff with any 
other person interested therein sue before the 
Civil Court the trustee, manager, etc.,” 
seem to be enabling words intended to give 
individuals a right to sue individually without 
the necessity of all the worshippers of the 
particular temple or religious institution 
joining as plaintiffs. With all respect to 
the learned Judges who decided Mahomed 
Atliar V. Eamjan Khan (3), we do not con¬ 
sider that these words are intended to refer 

(2) 11 M. 148. 

(3134 0.587. 

, (4) 21 B. 257; 


to the persons who hold the sanction granted 
under section 18. 

Cases may occur in which it must be in¬ 
admissible to grant sanction to a particular 
individual, either on account of his character, 
personal motives or his solvency, and yet if 
he joined with some one whose very name 
would be a guarantee against the suit being 
improperly conducted, a Court would be 
justified in granting a joint sanction where 
it would have refused leave to the single 
applicant. 

We are, therefore, of opinion that this suit 
was rightly dismissed. 

The appeal is dismissed with costs. 

Appeal dismissed. 


CALCUTTA mCrH. COURT. 

Civil Rqle No. 907 of 1913. 

November 25, 1913. 

Present; —Mr. Justice Coxe and Mr. Justice 

D. Chatterjee. 

BANSI SINGH —Defendant—Petitioner 

V€)*SHH 

KISHUN LALL THAKUR— Plaintiff^ 

Opposite Party. 

Cicil Procedure Code (Act V of 1908), jc. 115—Jfe- 
vi.doii — Withdrawal of suit with liberty to bring freshsnif, 
'order of—High Court, whether can interfere ^Charter 
Act (24 tf’ 25 Vic.c. 104), 6-, 15— Material irregularity. 

To allow a suit to be withilrawii with liberty to 
bring afresh suit is not deciding a case and therefore 
a High Court is not empowered either under section 
115, Civil Procedure Code, or under the Charter Act 
to interfere with such an order of the lower Court. 

Civil Rule against the order of the 
Subordinate Judge, Darhhanga, dated April 
1st, 1913. 

Babu Lachmi Narain Singh, for the 
Petitioner. 

Babus JJmdkali Mnkerjee and Naresh 
Chandra Singha, for the Opposite Party. 

JUDGMENT. 

_ _ » 

Cone, J.—This is an application against an 
order allowing a .suit to be withdrawn with 
liberty to bring a fresh suit. It must be conced¬ 
ed that the order against which complaint is 
made is hardly defensible. The suit was 
fought out to the bitter end, arguments of 
both sides had been heard and a few days 
previously the plaintiffs had been given an 
opportunity of ainending their plaint, In 
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iheir petition for leave to ^vithdraw the suit 
they said that many legal defects in tlie 
preparation of the plaint liad occurred and 
certain documents liad not been tiled. Tliey 
did not, however, specify wliat defects there 
were and what docunients had not been tiled. 
The learned Subordinate Judge only mention¬ 
ed one defect, which docs not appear to me 
to be a formal defect at all, and, moreover, 
he did not find that the suit must fail by 
reason of it. 

Finally, the granting of application was 
not made conditional on the payment of the 
defendant’s costs. This omission, in my 
opinion, was a grave injustice. Hut, however, 
irregular this order may be it appears to me 
very doubtful whetlier we have any right to 
interfere with it. Under secti<)n 11;> of tlie 
Civil Procedure Code we may call for tlie 
record of any case which has been decided 
by a Subordinate Court and pass such order 
as we may think fit. It does not appear to 
me that this can be regarded as a case which 
has been decided. To allow a suit to be 
withdrawn wfth liberty to bring a fresh suit 
is not deciding a case. No doubt eases of 
this kind have been dealt with in revision 
under the Civil Procedure Code, but in Jione 
of the cases which have been shown to us 
was tlie question whether this Court has 
power to deal with such cases under section 
115 fully considered. In Kharda Co. Ltd. 
V. Dtirga Chantn Chnudra (1) it was remarked 
that it was competent to this Court to interfere 
by way of revision. No reasons, however, 
were given and the proposition was rested 
on the authority of the cases of Mary Did' 
■v. Louisa Dick (2) and Tintpafi Mttfhu (d). 
But in neither of these cases, in my opinion, 
was this particular question really considered 
and decided. Also the case of Kharda ('n. 
Ltd.yV. Dnrga C/toran Chnudra{l) was decided 
under section 522 of the Civil l*rocedure 
Code of 1882, the terms of which are not 
identical with the terms oi section 115 of the 
present Code. Under tlie terms of the 
present Code the powers of this Court are 
in my opinion, confined more expressly io 
cases which have been decided by flu* 
subordinate Courts. 

It has been argued that wo have power to 

(1) r> Inti. Cfts. 1S7: 11 C. L. J. 

(2) 15 A. mh A. W. N (181W) 78. 

(3) 11 M. 322. 


interfere under the Charter. The Charter 
gives ns the power of general superintendence 
over the subordinate Courts. But certainly 
I doubt whether that authorizes us to set 
aside a specific order of this nature, though 
I am aware that jurisdiction, at least as wide 
as this, has often been exercised by this 
Court. 

Another point against the petition is that 
it was not presented until the 80th June 
1913. The order complained of had been 
passed on the 1st April and we are informed, 
an<I it is not disputed, that at that time a 
fresh suit had been instituted against the 
present petitioners. 

Having regard to these circumstances and 
also to the fact tliat I am very doubtful 
whether we have power to deal with this 
order, I am not prepared to grant this 
application. The Rule is accordingly 
discliarged. 

D. Chati'kimee, J.—I agree in discharging 
the Rule on the ground that in this case 
tliere are not sufficient reasons for the exercise 
of our extraordinary jurisdiction. This was a 
case for setting aside a sale on the ground of 
fraud by an agent of the co-sharers and I 
think that these are cases in which every 
reasonable opportunity should be given to 
the plaintiff to prove the fraud that he 
alleges. Besides in this case the present 
application was made after tlie suit had been 
actually filed and summons served on the 
defendant. I also agree that in this case 
there is no decision in the Court below and 
tliat the case does not come within section 
115 of the Civil Procedure Code. 

]{nle discharged. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Aim*eal No. 451 of 1912. 

Juno 24, 1914. 

Prestod: —Mr. Kanhuiya Lai, A. J. 0. 
!LAIj,)I and .anoi'iiek—Defendants— 

ArrKLLANTS 

versus 

CANCA PRASAD and others—Plaintiffs 


—Respondents. 

iding of—Service of ooh*r, pi'oof o/— 
.{/(iiclnncnt of iinmovctihle — AUcnatiot^^ 
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of initnoveahlc propertij ordered to he attached-—Civil 
Procedure Code {Act XIV of lSH2)y s. 274—r/iv7 Pro¬ 
cedure Code {Act To/1908), 0. XXI, r. rA—Evideuce 
Act {I of 1872), s. 114— Premtinption—Judicial acts, 
regularity oj, to be preisumed — Proceedings, presumption 
ill respect of. 

The filing of process-fee for the issue of an <)r<ler 
of attachment of an immoveable property is not sutti- 
cient proof of service of tliat order. 

1 A private alienation of an immoveable property 
effected after the passing of an order for its attach¬ 
ment not actually carried into effect, cannot be 
treated as invalid, unless proof is offered that all the 
preliminaries required by section 274, Civil Procedure 
Code (1882), i.e., Order XXI, rule 54, Civil Procedure 
Code (1908), have b een complied with. 

Ganga- Din v. Khushali, 7 A. 702; A. W. N. (1885) 
179i referred to. 

• Section 114 of the Evidence Act authorises pre¬ 
sumptions to be raised as to the regularity of judicial 
acts, but a presumption can be made in regard to the 
proceedings that may follow it. 

Appeal from the decree of the District 
Judge, Hardoi, dated 1st August 1912, con¬ 
firming that of the Subordinate Judge, 
Hardoi, dated 16th August 1911. 

Babu Basdev LaJ, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re¬ 
spondents. 

JUDGMENT.—“These three appeals arise 
out of certain suits brought by the plaintiffs- 
respondents for the recovery of money due 
on mortgages executed by Mohammad Husain 
and Ali Mazhar, in some of which Musam- 
mat Fatima, their mother, was also a co¬ 
executant. The mortgaged property was 
sold in execution of a simple money-decree 
held by Puttoo Lai against Mohammad 
Husain, Ali Mazhar and Miisaniniat Fatima 
on the 20fch March 1895 and was purchased 
by the decree-holder himself. The defend- 
ants-appellants are the sons and heirs of Puttoo 
Lai. Their defence was that the mortgages in 
question were effected after the attachment 
of the mortgaged property in the suit in 
which Puttoo Lai had obtained the above- 
mentioned decreej that the. mortgagors were 
not fully competent to mortgage the entire 
property and that the widow and the daughters 
of Badal Khan were necessary parties to the 
suit filed in respect of the mortgage held by 
Badal Khan deceased. 

The Courts below found that the defendants- 
appellants had failed to establish a previous 
attachment of tlie mortgaged property, that 
the sisters of Mohammad Husain and Ali 
Mazhar had no -right to or interest in the 
mortgaged property as they were e.xcluded 


by custom from inheritance, and that the 
widow and daughters of Badal Khan had 
■similarly no right by reason of a custom 
excluding them from inheritance to the estate 
of Badal Khan deceased. These findings are 
conte.sted in .second appeal. 

It appears that in 1890 Puttoo Lai filed 
a .suit against Mohammad Husain, Ali 
Mazhar and 'Mnsammat Fatima for the re¬ 
covery of a simple money debt and applied 
for the attachment of the defendants’ zemin- 
(hiri share in village Paendapore and town 
Bilgram. The Court ordered an attachment 
to i.ssue, but there is no trace on the record 
that an attachment was actually effected in 
the manner provided by section 274 of the 
old Code of Civil Procedure. The papers re-; 
lating to the attachment ought to have been; 
entered in the fly-index of the record of the 
suit in which the attachment was made. 
But beyond paper No. 17 bearing tlie ap¬ 
plication for attachment before judgment, 
dated the 13th September 1890, and paper 
No. 18 containing the injunction against 
alienation, dated the 19th Septembez 1890, 
there' is no mention in the fly-index of any 
other papers relevant to the attachment- 
having been brought on the record. Section 
274 of the Code of Civil Procedure then in 
force required, in addition to the. service of 
an injunction on the judgment-debtor pro¬ 
hibiting him from transfecting or charging 
the property in any Avay, that the order of 
attachment should be proclaimed .at some 
place at or adjacent to the property attached 
by beat of drum or other customary mode 
and that a copy of the said order should be- 
fixed up in a conspicuous part of the property: 
and of the Courfr-house, and, where the 
property attached was land paying revenue 
to Government, in the office of the Collectoiv 
of the District in which the; property was? 
situate. There is no proof in this case 
that the injunction was actually, served. 
The filing of process-fee foC the i.ssue of an 
order of attachment is not . sufficient 
proof of such service, because it. is with¬ 
in the common experience of every 
Court that injunctions are very frequently- 
returned unserved. 

- The .mention of an injunction in the 
fly-index has been cited as proof oT 
the fact that service of the said in-: 
junction had been duly effected, fpr_ it is 


1 



INDIAN CASES. 



UOAHU, A'iUA l\ SL'DAKSUAN' I^AS SHASTRI. 


argued tliat in case of uoii-service the 
duplicates >\'ould have been returned un¬ 
served by the process-server and placed on the 
file. This argument does not take into account 
the possiljility o£ the duplicates having been 
mislaid or placed by mistake on some other 
file. The omission of all reference in the fiy- 
index to a report of the attaching officer 
certifying that the order of attachment had 
been proclaimed at some place at or adjacent 
to the property attached and that copies of the 
said (U’der had beeti fixed in a conspicuous 
part of the property and of the Court-house 
and office of tiie Collector, has not been satis¬ 
factorily accounted for, and unless proof is 
offered that all the preliminaries required by 
section 274 had been complied with, an 
alienation effected after tlie passing of an 
order for attaclinient not actually carried 
into effect cannot be treated as invalid. In 
j Ganga Bin \. 7vlt?(shaU (1) Old- 
j field and Mahraood, JJ., held that it was 
I necessary in order to set aside any private 
alienation to show that all the conditions 
mentioned in that section applicable to the 
^case had been fulfilled. Section 25(> of the 
:old Code of Civil Procedure required that the 
attachment should l)e made by a written 
order, duly intimated and made known in the 
linaiiner specified in section 274 of the Code, 
to be effective against a subsequent alienation 
of the property attached. The learned Counsel 
for the defendants-appelhints has asked 
the Court to presume that the necessary 
preliminaries had been gone throngli; but, in 
the absence of any order showing that an 
attachment had been made, no inference a.s 
to the regularity of antecedent proceedings 
can legally be inade. Section 114 of the 
Indian Evidence Act authorises presumptions 
to be raised as to the regularity of judicial 
acts performed, but a presumption can l)e 
made in regard to the proceedings tliat may 
follow it. In the application for execution 
of his decree Puttoo Lai did not mcntioii that 
he had got an attachment effected before 
judgment. He asked for a fresli attach¬ 
ment and on the Sub-liogistrar reporting the 
existence of the encumbrances now sought 
to be enforced, the Picador for Puttoo Lai 
stated tliat he was unable to make any state¬ 
ment without con.sulting his client in regard 
to the same. The judgment-debtors were 

(1) 7 A. 702i A. W. X.(18S5) 179.1 


then summoned, and time was. granted to the 
Pleader who appeared for Puttoo Lai 
to consult his client. Puttoo Lai mean¬ 
while applied for a copy of the application 
for attachment made by him in the suit 
and of the injunction issued in response to 
that application, but the only statement,' 
whicli the Pleader for Puttoo Lai made after 
consulting his client and presumably after 
examining those copies, was that the mort¬ 
gages reported by the Sub-Ilegistrar were 
correct. If an attachment before judgment 
had been duly effected, it is unlikely that 
the decree-holder or his Pleader would have 
omitted to mention that attachment or 
failed to impugn the mortgages said to have 
been made aHer tlie attachment. There is 
no reason, therefore, for questioning the 
propriety of the finding arnved at by the. 
Courts below. • 

The sisters of Muhammed Husain and All 
Ala/.har were found to have assented to the 
entry of the names of their brothers in the 
revenue papers in respect of the estate left 
by tlieir fatlier, Muliammad !Mir, and to have 
renounced their interest in the said property. 
The mortgagors have been in possession of 
the property as ostensible owners thereof 
from more than 12 years, and the rights, if 
any, of the daughters of Muhammad Mir 
can no longer be enforced. The widow and 
dangliters of Badnl Khan have been 
examined. They disclaim any share in the 
mortgage-deed in suit. 

The appeals, therefore, fail and are dismis¬ 
sed witli costs. 

Appeal (Usmissed* 


ALLAHABAD HIGH COURT. 

PiKST Civil. Ari'EAL No. 2G8 of 1912, 

July G, 1914. 

Brescuf: — Sir Henry Richards, Kt., 

Chief Justice, and Mr. Ju.stice Tudball. 
.MUNICIPAL BOARD of AGRA and 
ANOTHEK—Defendants—‘Aptbllants 

t'crsns 

SUDARSHAN DAS SHASTRI—Pl.vintifk 

—Respondent. 

Public HVJ'/, of—Metallctl or parts. 

of public loioly ivhclbcc public road, 
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All the ground, foriuing part of a road, whethor 
motallod or not, over ■which the public liavo the right 
of way is the i>ublic road. ^ 

First appeal from a decree of the Sabordi- 
iiate Judge of Agra. 

Mr. A. E. Bytes, for the Appellants. 

Dr, Satisli Chandra Bauerji and Mr. Pearey 
Lai Bauerji, for the Respondent. 

JL DG-MENT.—Tlie Court below framed 
au^jssue in the following terms; 

Is the plaintiff the owner and in posses¬ 
sion of the land.s in suit, or do the lands form 
part of tlie road belonging to the Board f 
If road; then what is its extent^” 

Tlie Court below has found on this issue 
that the. place on which the plaintiff alleged 
that hawkers were accustomed to sit was no 
part of the road, at least this is wliat we 
understand the finding to be. The Court 
seems to have thought that the onG part of 
the road which could l)e said to be the public 
road was the part that was actually metalled. 
In our opinion this is clearly wrong. We are 
unable from the raapi, and from any infoi'ma- 
tion either party can give u.s to ascertain 
with any accuracy the places in which the 
hawkers sit; but, in our opinion, all tlie ground, 
whether metalled or not, over which the 
public had a riglit of way is just as much the 
public road as tlie metalled part. The Court 
would be entitled to draw the inference that 
any land over -which the public from time 
immemorial had been accustomed to travel 
Avas a public street or road, and the mere 
fact that a special part of it Avas metalled for 
the greater convenience of the traffic Avould 
not render the unmetalled portion on each 
side any the Jess a public road or street. 
With this explanation Ave refer an issue to 
the Court beloAv, namely, Avhether or not the 
land in dispute is part of the public road. 

The Court may take any additional evidence 
relevant to the above issues that the parties 
may adduce. On return of the finding the 
usual ten days Avill be allowed for filing 
objections. We direct the Court beloAV in 
returning its finding to send a proper map 
marking distinctly the lands in dispute and 
their surrounding^. The stand-pipes com¬ 
plained of may also be indicated in this map. 

We need hardly say that Ave think it very 
desirable that the parties should, if possible, 
settle the question Avithout spending their 
money in useless litigation. 

Case remanded. 


MADRAS HIGH COURT. 

Second Civil Abpeal No. 220S oe 1912. ’ 

Augu.st 26, 1914. . |. 

Present -.—ilr. Ju.stice Ayling and Mr. Justice 

Seshagiri Aiyar. 

CHERUIvAT MADATHIL EDAKRA- 
MANCHERI ILLOTH DAMODARAM : 
N A ^1B U D R [ —Plaintiff—A r r e l l a n t 

vers}is 

, ^ MANGATHAYA DAMODARAM 

NAMBUDRI AND OTiiEKs—D efendants— - 

Respondents. 

Trust - Smf hy trustee to eject teunut — Co-trnsfeer 
perfy defeuHauts — Suit fiUu^ aitUout previous 
cousiilfatioUy iiianifainahility of. . t 

Where a trustee of a teni])le sued to eject a 
tenant of the temple whom his co-trustees iiad 
granted a .renewal of lease. Avithout consulting 
him sometime before suit and. impleaded rlie 
co-trustees as defendants after giving them uotieo 
calling upon th?m to join him in the plaint: 

Beltf, that the suit Avas maintainable and the fact 
that the plaintiff had not held a consultation Avitli liis 
eo-trustees before suing would not vitiate it. 

Kuuibou V. Jloor/hi, 7 lud. Cas. 422; 34 iM. 406 at 
p. 41o; (1910) M. W. N. 359; 8 M. L. T. 208- 20 
M. L. J. 951, referred to. 

Pctrameshmtran v. S/irntyorau, 14 M. 4S9; Porn, 
tuufbau Souifiyajipad v. Sahlara Mcnou, 23 M 82 
distinguished. ' 

Second appeal against the decree of tlie 
Di.striet Court of South Malabar, in 
Appeal Suit No. 141 of 1912, preferred against 
that of the Court of the Principal District 
Mun.sif of Calicut, in Original Suit No, 803 

of 1910. 

Mr. C. V, Anantluihrishna Iyer, for the Ap¬ 
pellant. 

Mr. AT. P. M. Menon, for the Respondents. 

JUDGMENT.—In thi.s case it is admit¬ 
ted that plaintiff is an nralar (trustee) 
suing (as he alleges) on behalf of the 
devaswonv and that his co-uralars, who 
have been impleaded as defendants Nos. 

4 to 9, had without consulting him a few 
days before suit granted a renewal of 
lease^ to 1st defendant, whom plaintiff sues 
to eject. It is further admitted that prior 
to filing suit plaintiff gave a notice to 
those co-%iralars calling on them to join him 
in the plaint. 

. Under those circumstances we ’thiak the 
lower Courts were -wrong in ; holding the 
suit-tober not mahitahiable merely because 
plaintiff had not held a Consultation with 
defendants Nos. 4 to 9 before suing.. 'The 
distinction drawn by the District Jud^ 
between redemption suits and other 
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suits is not well founded. Vide the remarks 
of the learned Judges in Kumhan v. Moor- 
fin (1). The facts set out above differentiate 
this suit from those disposed of in 
'ParameshU'aran v. Shangaran (2) and Para- 
viathan Homayajipad v. Sankara Menon (3), 

It will be for the lower Appellate 
Court to decide whether the renewal of 
the lease to the 1st defendant (Exhibi - II) 
was for the benefit of the institution. 

We set aside the decree of the Dis¬ 
trict Judge and remand the appeal to him 
for disposal according to law. The District 
Judge will provide for costs in his ultimate 
decree. 

Decree set CLside. 

(D 7 Ind. Cas. 422; 34 M. 406 at p. 415; (1910) M. 
W. N. 359; 8 U.L. T. 208; 20 M. L. J. 951. 

(2) 14 M. 489. 

(3) 23 M. 82. 


MADRAS HIGH COURT. 

Second Civil Api’EAl No. 1279 of 1904. 

September 19, 1907. 

Present :— Mr. Justice Wallis and 
Mr. Justice Miller. 

ARUNACHvVLA PlLLAl alias ^MASIEA- 

MANI PILLAI —Plaintiff—Appellant 

versus 

■ SAMPURNA THACHI— Defendant- 

Respondent. 

}Iindn L<nv ~ Alienation hij (jramlfather-^Connent by 
guardinna of min.or—Benefit of minor — Alicnatiioi^ 
taliditif of. 

If for tho bonofit of a minor tlio guanlijnis of tlie 
’minor consent to an alienation of a portion of hi.s 
undivided family jn-oportics with the ()l)ject of avoid¬ 
ing a partition of tliose j)roiK‘rtios the alienation is 
binding on the minor. 

Second appeal from the decree of the 
District Court of Tanjoro, in Appeal Suit 
No. 103U of 19U3, presented iigainst 
tliat of the Court the Distrit Munsifof 
Valangiman, in Origiiml Suit No. 8 of 1902. 

Mr. P, S. Siraswami Atyar^ for the 
Appellant. 

Messrs. P. R. Snudara Aiyur and T. V, 
ilopalasami Mndaliary ftu- the He.spondent. 

JUDG^IKNT.—The appellant and his 
grandfather wore members of a .joint family 
and tlio grandfather had a third Avifo who 


tl&lS 

had borne him three daughters. Exhibit I 
is an alienation by tlie grandfather of a por¬ 
tion of the family properties in favour of 
the third wife reserving the income to himself 
for life, and is expressed in the deed to be made 
out of the grandfather's share and excluding 
the plaintiff's share. The properties covered 
by Exliibit I were worth about Rs. 3,000 
and the remaining pioperties which are 
now in the po.ssession of the plaintiff are 

worth Rs. 7,000 or 8,000. According to 
the finding of both the lower Courts the 
deed, Exhibit I, was executed by the 
grandfather with the consent both of the 
mother and the maternal uncle of the 
plaintiff who was then a minor. There 
has been a good deal of argument before 
us as to whether Exhibit I itself effects 
a partition between the grandfather and 
the plaintiff but, in our opinion, it is 
unnecessary to consider this question. It 
is clear that it was open to the grand¬ 
father, if he had so chosen and without 
anyone’s consent, to effect a partition and 
leave the whole of his half share to his 
3rd wife and her daughters, and it was, 
in our opinion, clearly for the benefit of 
tlie minor for his guardians to avoid an 
eventuality so injurious to lus interests by 
consenting to tlie alienation effected by 
Exhibit 1. If the plaintiff had been of 
full age bis consent would undoubtedly 
have been suflieiont to validate Exhibit 
T and in the circumstances, we think his 
guardians were competent to consent for. 
him. This is in effect the conclusion at 
which the District Judge has arrived and 
the second appeal must be dismissed 
with costs. 

Appeal dismissed, . 




INDIAl^ CASES. 


209 


Vol. XXVI] 

MANUAL & CO t\ FAZUL ELLAHIE. 

CALCUTTA HIGH COURT. 

Small Cause Court Reference No. 2 

OF 1912. 

February 8, 1914, 

Pyesent: —Sir LaM-reiice Jenkins, Kt., Chief 

Justice, and Mr. Justice Woodroffe. 

MANUAL A Co.—Pr -AIXTIFFS 

vemus 

FAZUL ELLAHIE—Di;rEXL)AXT, 

Civil Procedure Code (Act V o/190S^, 0.//, r. 2, 

object oj Cftuse of (ictio)i, whether cJoinis upon several 
contracts included in one—Contract for supply of goods 
hy monthly instalment, breach of—Intention of jxirties 
^Damages, whether separate suits maintainable. 

Order II, rule 2, is fVamed to avoid tiie splitting of 
claims and remedies and does not ap]>ly where there 
are several causes of action. The object of the rule 
is to j^rotect tlie defendant from being twice vexed for 
one and the same cause. 

A cause of action is not limited to claims arising 
upon one contract, but might include claims upon 
several contracts provided they form part of a conti* 
nuous cause of dealing. This, however, can onlv 
be done where there is nothing to show that the 
transactions were intended to be kept distinct. 

Wlierc a contract for the supply of goods bv 
monthly instalments expresslv provides That each 
monthly instalment and item is tc be treated as a 
separate contract, the plaintiff is entitled to brino- 
separate suits for damages. ” 

Reference to the High Court under sec- 
tion 69 of the Presidency Small Cause Courts 
Act made by the Chief Judge of the Court 
of Small Causes of Calcutta. 

Mr. Sircar (with him Mr. Snrifa), for the 
Plaintiffs. 

Mr. P. P. Sinha (Avith him Mr. yl. 
Sinha), for the Defendants. 

JUDGMENT. 

WooDROFFE, J.—Under Order II, rule 2, 
that which is required to be included in the 
suit is the Avhole of the claim Avhich the 
plaintiff is entitled to make in respect of 
the cause of action ; that is one and the 
same cause of action. The rule is framed 
to avoid the splitting of claims and remedies 
and does not apply Avhere there are several 
causes of action. The object of the rule 
is to protect the defendant from being 
twice vexed for one and the same cause. 
But the parties themselves by the form 
of their convention determine Avhether the 
rule is applicable to them. The rule may 
operate to defeat a plaintiff Avith Avhom, 
as in the present case, the merits have 
been held to rest. 1 agree, therefore, AA'ith 
what Garth, C, J., said that care must be 
taken to give the section no Avider construc¬ 
tion than it AAmuld reasonably bear: Pra- 


ihada Dasi Laklil Karain Milter (l). 
The AAmrd.s of the section are easier to 
understand than some of tlie cases decided 
under it. We need not, however, inquire 
into tliem as each case must depend on its 
own facts, and the reasons Avhich Judges 
have assigned for tlieir opinions have not 
the same degree of authority as the 
decisions tliemselves ; Caledonian Bailway 
i.o. V. alker s l^rnstees (2). I make these 
preliminary observations, for 1 do not regard 
any of tlie decisions cited as binding on us 
except in a case involving the same set of 
facts. Ihe old section 48 as incorporated 
in Order II, rule 2, of the Code has been 
amended so as to include in the explanation 
the following AA'ords italicised: For the 

purposes of this rule snereasire claims arising 
under the same obligation shall be deemed 
to constitute but one cause of action.'’ What¬ 
ever meaning, therefore, may he given to the 
latter term (and on this matter varying views 
have been taken) the section expressly pro¬ 
vides that the circumstances italicised shall 
be deemed to be but one cause of action, 
Avhatever might be the case in the absence 
of such enactment. Noav if AA-e exclude 
clause 18 of the contract to Avhich I next 
refer, there can, I think, be no question that 
the case Avould fall Avithin the Avords of the 
section quoted, for the case is then merely 
one of several instalments under one and 
the same contract AA'ithout anything else to 
indicate that the rule sliould not apply. It 
is argued, hoAvever, that there AA^ere in 
fact in this case two contracts by A’irtue of 
the provisions of clause 13 of the contract 
AA'liich ran as follows: “.Fxcept as above stated 
this indent is to be deemed and construed 
as a separate indent in respect of each item 
and instalment of goods and your rights and 
liabilities and ours respectively shall be the 
same as though a separate indent had been 
made out and signed in respect of each 
instalment.” The learned Chief Judge in a 
former case held that this clause did 
not bring the case Avithin the opez'ation 
of the section, but being, he says, in 
considerable doubt . Avbether his decision 
Avas correct he has made the present 
reference. It may be assumed to be a 
general rule that parties cannot by con¬ 
sent abrogate- Avhat is the laAv, but 

(1) 12 C. 60 at p. 63. 

(2) (1882) 7 A. C. 259; 46 L. T. 826; 30 W. R. 569 
46 J. P. 676. 
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tcvliat they can do is to indicate 
tlieir intention and it is on tliis that 
the law operates variously according as 
that intention may be expressed. In such 
ca.ses it is not the law which is dii-ectly 
affected, l)iit the materials on which it 
operates. 

Tlie parties may express their intention as 
they choose, and if they express it in such 
a way that the effect is that two contracts 
are made where otlierwise there would have 
been one, the Court should give effect thereto. 
In Hesha Ayynr v. Krishtia ^ii/i/augffr (3) 
tlie learned Judges say: Wc do not tliink 

that when parties, for whatever reason, 
choose to agree that there should be two 
instruments and two obligations, the Courts 
are justiHed in saying tliat tliere is only one 
obligation.” Then what is the effect of the 
words of clause 13? It is argued that they are 
inserted not for the purpose of creating two 
contracts but to declare tliat the breach of one 
part of a single contract is not to be deemed a 
breach of the entire contract. But I see 
nothing whicli warrants us in so restricting the 
sen.se of words which naturally bear a wider 
meaning. It seems to me that by tliese woi'ds 
tlie parties say in effect as follows:— Here is 
what, but for our statement, would he regarded 
a.s one contract witli successive claims there¬ 
under. Wc desire to say that as regards eacli 
instalment we are contracting by separate 
contracts and in lieuof actually signing separate 
contracts we agree by this clause tliat eacli 
instalment .sliall be treated as such.” The result 
of this is, in myopinion, tint thereai’e separate 
contracts in respect of the July and August 
shipments. But then it is said that even if 
that i.s the effect of the clause and even if two 
separate contracts had been in fact iiassed, still 
the order is a bar, as it has been held in 
Anderson Writjld Co. y. !(f Sid-jinnrain 

*4) that even where tliere are dilVerent con¬ 
tracts, yet if they form part of om* ti'ansaclion 
(whatever that may be) a breach (d all of 
such contracts is only one cause of action. 
Tliis was held in reliance upon (he Mnglish 
cases establisliing tliat a cause of aetiim was 
not limited to claims ai’ising upon one contract, 
})ut might includecluims uponseveral eoniraids 
provided they formed a part of n ecud.imious 
course of dealing, '[’his has lieen held broadly 
in some casi^s, but as was argued before us tins 
is now only so according to tbe eases) where 

(;j) 2t .\r. im at p. mi vj. m. i.. j. 

C-} 1-2 c. 
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there is nothing to .sliow that the transaction.s 
were intended to be kept distinct. The clause 
in question appears to me to evidence such an 
intention, ^foreover, apart from the question 
wlietlier the Bnglish decisions are appropriate 
authorities upon the construction of the section 
before us or not, it is to be noted that the case 
Andersoij, W’n'ghf Co. v. Kalogarla Snrji- 
ntirani (4) was a case of several breaches 
under one conti*act and the question of 
.several contracts as part of one continuous 
transaction was not in issue. So also 
Dnnnin Brothers St’ Co. V. JeetniuU Greedharee 
LuU (5j was a case of breach of one and 
the same contract. In Yashvant Narayan 
Kamaf v. T7//m/ Vicahir Parnlekar (6), 
Farran, C. J., pointed out that these two 
cases wliich showed that all existing 
breaches of the same contract must be joined 
in tlie same suit although they may have 
arisen at different times, did not apply to 
the case before him, as there were then two 
separate contracts contained in the same 
instrument. As regards separate contracts 
Umed Dlioirhand v. Pir Snheb Jiva Miya (7) 
may be referr d to. In Volkartv. Sobjn Saheb 
(S) tlie contract did expressly provide that 
each monthly shipment and item was to be 
treated as a separate contract and it was held 
that the terms of tlie contract being clear, the 
plaintiff was entitled to bring separate suits 
for damages. This case seems to mo in point. 

The learned Chief Judge appears, however, to 
liave doubted whether they established the 
plaintiffs’ contention having regard to the 
explanation appended to the rule. It is true 
that the scope of the identity of the cause of 
action has been extended by the addition of this 
explanation, but only in .so far as it supei*sedes 
those cases in which it was hold that a suit 
on a ctillateral security given for a debt 
Would not bar a suit for the debt itself 
'I'liis is generally not the case now. 
The adtleil words to the explanation do not 
ulYect the case before us or alter the law 
from what it was, as appears from the 
illustration which is (subject to verbal 
alterations) the same now ns it was under 
(he Code of 18S2. Tlie added woi'ds only give 
express recognition to the law as it previously 
was. 

(:>) IP (’. (F. u.). 

(Vi) 21 U 2()7 at p. 271. 

(7) 7 B. VM. 

(vS) DM. 301, 
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- I would, therefore, answer the' question put 
to us in the negative and Avonld hold that the 
plaintiff is not, under the circumstances stated, 
debarred from bringing two suits. Tlie result, 
in my opinion, is that the plaintiff is entitled 
to a decree and should be awarded the costs 
of this reference. 

JexkIiVS, C. J. —Uniformity on questions of 
procedure under the Code is of such importance 
that I think I ought to follow tlie decision in 
the Madras High Court in Volkart v. Sabjii 
Saheh (8), and more especially as it meets 
with the approval of my learned colleague. 
In deference, therefere, to that authority 
I agree with Woodroffe, J., as to the answer 
that should be returned to the reference. 

Attorneys for the Plaintiffs: Messrs. Fox 
and Mandal. 

Attorneys for the Defendants: Messrs. 
AZwm and Nan, 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1512 and 2229 

OP 1912. 

August 10, 1914. 

Present :—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

In Second Appeal No. 1512 op 1912. 

THANGAVELU PILLAl— Plaintiff — 

Appellant 

In Second Appeal No. 2229 of 1912. 

PURSHOTTAM REDDI— Plaintiff — 

ApPELLAiNT 

versus 

DORAISAMI PILLAl and another— 

Defendants—Respondents in Both. 

Hindu, Law — AHsignmenf, right of—Qift of family 
‘property by father to son — Consideration-Natural love 
' —Relinquishment by co-parcener^ right of. 

It is only a transfer to a stranger of natural rights 
. which carry with them obligations to third parties 
that could not be assigned under the law, but every 
man is perfectly entitled to waive or release any 
rights in property belongingto himself. 

Therefore a gift-deed, whereby a father relinquishes 
all his rights in the family property in favour of his 
only son, is valid and binding as it is supported by 
the consideration of natui’al love and affection. 

A co-parcener can not only relinquish his share in 
' favour of all the remaining co-parceners as a body, 

- but he can do it in favour of even one of the several 
. remaining co-parceners. 

Second appeals from the decrees of the 
_ District Court of South Arcot, in Appeal 
Suits Nos. 176 and 175 of 1911 respectively, 
preferred against those of the District; Munsif 


of Villipurain, in Original Suits Nos. 401 
and 410 of 1909. 

Messrs. T. f{. Bamarhandra Aiyar and A. S. 
\enkn Ahjar, for tlie Appellants. 

Mr. B. Stihramania Aiijar, for the Respond¬ 
ents. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff is the 
appellant in both these appeals. The suit 
out of which Second Appeal No. 2229 ■ arose 
was brought on a mortgage document execut¬ 
ed in the plaintiff’s favour by the defendants 
Nos. 1 and 2 on the 13th February 1905. The 
2nd defendant is the son of 1st defendant. The 
lower Appellate Court finds (a) that the 2nd 
defendant was a minor when the 1st defend¬ 
ant induced him to join the 1st defendant 
in executing the mortgage document; (6) that 
the mortgaged pi'operty belonged solely 
to the son, the 2nd defendant, on the date of 
the mortgage-deed in 1905 as it had been 
gifted away by the father, the 1st defendant, 
to fhe 2nd defendant under the registered 
gift-deed, Exhibit IV, dated 1892; and (c) 
that the money which formed the consider¬ 
ation for the mortgage. Exhibit A, was not 
borrowed for the benefit of the 2nd defendant. 

On these findings the plaintiff’s suit was 
dismissed with the 2nd defendant’s costs so 
far as it prayed for the sale of the mortgaged 
property though there was a personal decree 
passed agaln.st the 1st defendant, 

• The only contention argued in this second 
appeal is that the gift-deed dated 1892 by 
the 1st defendant to the 2nd defendant wa.s 
not legally effective to transfer the 1st defend¬ 
ant’s undivided half share in the plaint proper¬ 
ties to his only son,the 2nd defendant, and that, 
therefore, the mortgage under Exhibit A 
affected at least the 1st defendant’s said 
undivided half share and that a decree ought 
to have been passed by the lower Courts for 
the sale of the said moiety. One of the 
grounds on which the gift-deed is attacked is 
.that the gift was not accepted by anybody 
on behalf of the 2rd defendant. The District 
Judge clearly finds that the defendants’ 
witness No. 2 accepted the deed on behalf 
of the 2nd defendant and that he subsequent^ 
ly handed the document over to the ' 2nd 
defendant’s mother. This finding is .supported 
by the evidence of the said 2 ikI witness 
which proves that he acted as the agent of 
the 2nd defendant’s mother and received the 
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gift-deed from the 1st defendant on her 
behalf. Tliis indicates her acceptance of the 
gift-deed on belialf of tlie -nd defendant. 

The onlj^ other ground on wliicli tlie gift- 
deed is attacked i.s that under tlie Hindu 
Law, an undivided co-parcener cannot validly 
make a gift of his share in the property so as 
to he binding even on himself. For tin's pro¬ 
position reliance is placed on certain 
observations in Appa FiUdi v. Fangft 
Filial (1). In- that case it was held 

on the facts appearing therein tliat 
plaintiff, a member of an undivided Hindu 
family, got no consideration for the agreement 
by which he relinquished his rights in the 
family property in favour of tlie remaining 
co-parceners, that his release, therefore, having 
been by an agreement without consideration, 
■was not liinding upon him Jind that ho was, 
notwithstanding the agreement, entitled to 
sue for liis share in the family properties. 
Tims the decision turned on the sole ground that 
there was no consideration for the relinquish¬ 
ment agreement relied upon by the defence. 
In tliat same case it is observed that if the 
relinquisliment was in favour of persons who 
stood in such a relationship with tin* execut¬ 
ant that natural love and affect on was evi¬ 
dently the motive of tlie transaction (See 
section 25 (jf the Contract Act), the relin¬ 
quishment would be valitl. 'J’he learned 
Judges in the paidicular case held, however, 
that the terms of the document clearly showed 
that natural love and affection was not the 
motive f<*r the relinquishment and tliat, 
therefore, there was noteven the consideration 
of natural love and affection and hence the 
agreement was not valid. In the present 
case, the gift is made by a father to liis onl 3 ' 
son and the circumstanc(*s clearl^^ show that 
if the gift-deed is treated as an agreement 
by which the father relinquished his rights 
in favour of his son, it would be a valid 
agreement supported by the consideration of 
natural love. It was then argued that the case 
in Appii Fillai w Rfinga PiUai (,1) was really 
decided on the ground that a co-parcener can¬ 
not relinquish his share unless .something trill¬ 
ing at least wa.s given to Iiim as considera¬ 
tion. Having carefully read that judgment 1 
do not find that tlu? learned Judge.s e.xpre.ssed 
nny such view. They only refer to the con¬ 
tention of tlic respondent in that case tliat there 


could be no valid partition of the property with¬ 
out such a trifling present, because the law as 
laid down in l^Ianu requires that even a co¬ 
parcener wlio does not desire to take a share 
must have something given him at the time 
of tlie partition, and then the learned Judges 
refer to the reply of the appellant to this 
contention put forward on behalf of the 
respondent. Tlie learned Judges nowhere 
state that they accept the said contention of 
tlie respondent. In Fedihnjyn v. Eamuhugam 
(2) it lias been held that a co-parcener cannot 
o!il.y relinqitish his share in favour 

of all the remaining co-parceners as a 
body, but lie can do it in favour of even 
one of tlie several remaining co-parceners. 
The texts of .Manu artd Yagnavalkya which 
refer to the giving of some trifle to the 
person who so relinquished his share, 

wei’e not considereil as making the receipt of 
sueli trifle as a condition precedent to the 
validity of such relimiuishment. In that 
rase, two out of four co-parceners gave up 
their interest in favour of one of the remaining 
two co-parceners, merely in order to give 
effect lo what tho 3 ' believed to bo the wishes 
of their father and Mutlnisami Aij’nr and 
Sliephard, JJ.,heddtliat such a relinqui.shmenfc 
was perfect 1.V valid, following the decision in 
an unreported case (Regular Appeal No. 5b 
of IS-SI) where a gift made bj' an undivided 
son in fulfilment of a natural obligation 
founded upon the consent of the father to 
the severance of the alienor's interest in the 
co-parcenaiy was upheld. The reference in 
tlie texts to the giving of a triile to the 
relinquishing co-paivener must be treated 
ratlier asan antiquated formality which was 
proscriheil as conclusive evidence of the 
deliherateand linalcharacter of the relinquish¬ 
ment than as forming an indispensable 
eniulition to the validity of such a relinquish¬ 
ment. 

It is only a transfer to a stranger of 
natural rights whicli carry with them 
ohligatiinis to third parties that could not bo 
assigned under the law, but every man is 
perfectl.v entitled to waive or release any 
rights in property' belonging to himself. I do 
not tliink that tliere is anything in the judg¬ 
ment in the ease of Appa PtUai v. 

Filial (1) which throws doubt upon the 
existoneo of such n power of relinquish* 



(J) CM. 71. 


(2) 11 M. -loe. 
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» e are any, those observations 
must be held to have been not followed in 
the later case in Peddayj/a v. Ramalmgam (2). 

Lastly, it is clear in the present ease that 
the gift by the 1st defendant to his only son 
Avas part of an arrangement brought about 
by mediators to effect a division between the 
1st defendant (who was squandering his 
ancestral property in evil ways) and his minor 
son, the 2nd defendant. Though Exhibit A is 
in form a gift, it was really an allotment of 
the plaint properties for the son’s share, the 
father taking the other properties for his 
share, which properties on thelsame date were 
conveyed by him to a friend of his in trust 
to discharge his debts and to re-pay the 
balance left to himself (the father). Such an 
arrangement is clearly binding on the 1st 
defendant. In the result the Second Appeal 
No. 2229 fails and is dismissed with costs. 
For similar reasons Second Appeal No. 1512 
is also dimissed Avith costs. 

Napier, J.—I concur. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3840 op 1912. 

May 26, 1914. 

Present '.—Justice SirAsutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 
JIBANANDA CHAKRABARTI and others 

—Defendants—Appellants 

versns 

KALIDAS MALLIK and another— 
Plaintiffs—Respondents. 

Eafiemenf — Prescription—Right to talce water — 
Servmit oioner, whether can change the path —Right of 
ivaij, how exercised—User — Extent—Motive. 

When a right of way by a particular tract has been 
caquired by a dominant owner, the servient owner 
acnnot force upon him, in lieu thereof, a different track, 
any more than the dominant owner himself can, at 
his discretion, take recourse to a different path. 

The extent of a right acquired by prescription is 
measured by the extent of the use and enjoyment 
thereof during the prescriptive period. 

H'herefore a prescriptive right to take water in a 
particular way and at a particular place infers no 
right to take the supply of water in any other way 
and at any other place. 

Obiter dicta. —Water, as it issues on excavation of 
a well or a tank, is not to be considered as produce 
of the soil and a right to enter on land and to take 
such water may be acquired as an easement. The 
elements of this right are: a right to .go on the land 
of the servient o\vnerj and a right to take the*water. 

Jn so far as a right of way is concerned, it is 


necessary to establish a private rigiit of way by 
prescription that in going across the lands to any 
particular point or for any particular purpose, a 
particular route must bo used. 

The owner of a private right of way is entitled to 
enter the way at one and the same place only, and 
not at an\' other. 

g 

No use of jiropcrty, \vliich would bo legal if due to 
a proper motive, can become illegal because it is 
prompted by a motive which is improper or even 
malicious. 

Appeal again.st the decree of the Subordi¬ 
nate Judge of Burdwan, dated 2nd Septem¬ 
ber 1912, affirming that of the Mun.sif of 
Burdwan, dated the 8th April 191]. 

Babus Bepin Beliary Glwse and Bamoni 
Mohan Cliatterfee^ for the Appellants. 

Bahu Ganr Chandra PaZ,for the Respondents. 

JUDGMENT. 

Mookerjee, J. —This is an appeal by the 
defendants in a suit for declaration of the 
prescriptive right of the plaintiffs to take 
Avater from a tank, for removal of the obstruc¬ 
tion erected by the defendants to the exercise 
of such right, and for an injunction to re¬ 
strain interference in future. The facts are 
not in controversy at this stage and may he 
briefly narrated. The defendants are the 
owner.s of a tank which stands on their land. 
The plaintiffs are neighbours and have their 
residence at some distance towards the east 
of the tank. They and the members of their 
family have, for more than 20 years peaceably 
and openly as of right, and without interrup¬ 
tion, used the water of the tank, claiming title 
thereto as an easement. They used to obtain 
access to the water by a path across the east 
hank and down a flight of steps on the eastern 
slope of the hank. In 1908, the defendants 
re-excavated the tank, repaired the slopes on 
all sides and built a flight of masonry steps 
on the northern slope. Since then, the 
defendants have prevented the plaintiffs from 
access to the Avater in the accustomed 
manner by Avhat has been described as the 
eastern ghat. The defendants, however, do 
not deny that the plaintiffs have acquired a 
right of easement in the water of the tank, 
and they are agreeable to the use of the 
Avater by them by means of the new flight of 
steps built on the northern slope. But the 
plaintiffs are not satisfied with this and insist 
on their x-ight to reach the Avater by what 
formed the eastern ghat and has now been 
obliterated by the defendants. The question, 
consequently, arises, whether Ayhen th§ 
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owner nf n doniinniit tenement lias acquired a 
prescriptive right to take water from a tank 
on tlie servient tenement, and lias for this 
purpose used a particular means of access for 
the statutoiy period, he has acquired a right 
to reach the water by means of such definite 
mode of acc(>ss, or may tlio servient owner, 
at liis own discretion, substitute for his use 
some otlier means of access. No authority 
directly in point lias been placed liefore u.s 
by either tlio appellants or the respondents 
in suppm-t of their respective cfuitentions. 
But we arc of opinion tliat on principle the 
question must he answered in favour of the 
dominant owner. 

It is plain, as was pointed out by Lord 
Campbell, C. J., in fiorr v. ll'r//v/ (1), that 
water, as it issues on excavation of a well 
or a taiik, is not to b(* considered as produce 
of the soil and that a riglit to (Miter on land 
and to take such water may be acquired as 
an easement: }[an)/ino v. ll'(/.sv/u/c (2), 
C(mf}fnhJe v. Nirhulsmi (d), Mf!rna?((/hfrn v. 
Baird (-1) and (hirdurr v. Ifodfjstnds Kiagshni 
Brcirery (.'n. Ltd. (o), I’liis right, it is obvious, 
may be analysed into two constituent ele¬ 
ments, namely, a right to go on the land 
of the .servient owner and a right to 
take the wabn* which stands on his land 
and so long as it stands thei'C is his projierty. 
The two constitiKMit rights are acipiired 
simultaneously, but each must nevcM’theless 
be acciuired in conformity witli the Statute. 
Now, in so far as a rig-ht of way is concerned, 
it is clear that to establish a private right of 
way by prescription, it is necessary that in 
going across the lands to any particular point 
or for any particular purpose, a particidar 
route must ho used. As Morton, ,1., puts 
it on belialf of the Full Bench in Ifi/nf v. 
Kenned tocstahlisha way by prescia'idion, 
the use must be not only open, advm-se, un¬ 
interrupted, peaceable, continuous and under 
a claim of right, but must be conlim'd sub¬ 
stantially to the same route and to sub¬ 
stantially tlio same purpose for wliicli the 

(1) (I8r,5) 4 Kl. A- IM. 702; IH) R. R. 702: li C. L. R. 
744; 24 L. .1. (}. R. ]53; 1 Jur. (n.s.) 701; 03 \V. It. 2l<)‘ 
24 b. T. (o. s.) 270; HO K. R. 250. 

(2) (lH3f>) 1 N. A- 1>. 172; 5 A. A K. 758; 2 II. A W. 
‘131; G L-J.K.R. aO; *1-1 R. R. .)7G; III I'lng. R<>n I3.")3 

(3) (1803) 14 C. R. (n. s.) 230: 32 h .1 (' P ‘>4o‘ 
11 W. R. 098; l-Rl K. R. 434; 135 R. R i;7-> 

(4) (1903) 2 I. U. 7;il; 37 1. h T. R. NO; 7 Irish l,uw 
Reports 505, 

(5) (1901) 2 (Ml. 198; 70 r.. J. Gli. 504; 81. b. T 373- 
17 T. b. R. 380; 49 W. R. 421. 

(G) (1898) l7o Muss. 51. 


Um 


way was designed originally, unless the way. 
is one for all purposes.'’ Tliis i.s plain, for 
a way imports of necessity a right of pa.ssiug. 
along a particular route between certain 
termini: Jonrs v. Pcrcirnl (7), Holmes v; 
SreJij (8) and Bogers v. Bniican (9). Ou 
this principle, it has been ruled that the- 
owner of a private right of way is en-- 
titled to enter the w'ay at one and thft 
same place only, and not at any other; 
for instance, if a way to a Held runs by the 
side of the Held, tlie dominant owner is not. 
entitled to alter the position of the gate 
through wliich lie has been accustomed to 
pass from the Held to the way and to make a 
new entrance at a fresh place: BVei/f/cr v, 
Hffdth'ti (10), Brn tdge \\ ]Vard (11) and Mar* 
.dndl V. fllesirafer S. N. (12). The rale is 
based on obvious good sense, for though the 
servient owium’ may not object to a person 
entoi'ing his land at a particular spot—for 
tliat may not caus(» him any inconveniiMice—it 
may he very much against his inclination, 
and it may he detrimental to his pn^perty 
that tlu* dominant owner sliould enter it at 
any other place. But the position is clearly 
mutual, and if the riglit of way has been 
ar(iuired from oiie jioint to another in a 
particular direction, the servient owner 
cannot, at his choice, substitute another way 
between the same points but by a different 
route whicli miglit be less convenient to the 
dominant owner. It is for tlie pi*otection as 
well of the dominant as of the servient owner 
that tlu* right acciuirod should be limited to the 
part of the area of tlie servient tenement over 
wliicli it has boon actually exercised: fVifford 
V. Jfoare Wmui v. Stourbridge By. Co. Q4) 

and jSVr/c/i* v, C/7// Coy. (15). To 

put tlie matter briefly, the extent of aright 
ac(iiiircd by prescription is measured by the 
extent of the use and enjoyment tliereof 
during tlie prescriptive period: or, as Lord 

(7) (1827) 5 Rio, kS5; IG Am. Doc. 415. 

(8) 1828) 19 WVmloll 507. 

(9) (1890) 18 Cnn, Sup. Ct. 710 

(10) (1813) 5 Taunt(m 125 at p. 132; 14 11. R. 706j 
12 8 Kng. Rop. 034; 14 R. U. 700, 

(11) (18G0) 2 Fos. A Fin. 208; 10 G. B. (n. s.) 400; 
30 1.. .1. (’. F. 21S; 7 Juv. (x. s.) 876; 142 K. R. 507;: 
128 R R. 704 

(12) (1871) 7 Q. R. IGOi 41 b. J. Q. B. 41; 25 L. T, 

793; 20 W. R. 14b ‘ 

(13) (1874) 9 C. F. 362; 41 L. J. C. P. 225; 30 L. T. 
4()r)* 22 \V. K, S'JS, 

I D (ISG D 10 O.U. (n. s.) 222; 143 Eng. Ropi. 
1111; 139 R. R. ‘173. 

(15; . \m\) 22 T. L. H. 607. 
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Watson stated it in McIntyre v. MacGaciu 
(16), a prescriptive right to take water 
in a particular way and at a particular 
place infers no right to take tlie supply of 
water in any otlier way and at any other 
place: Blackhnrne v. Sfnner (17) and Mnliainod 
Husain Rowfhery, Miihamad Ahnhakar Rowther 
(18). We are not here concerned with 
the que.stion of the alteration of the mode 
of enjoyment of a right of easement 
by mutual consent of parties, nor are 
we called upon to examine the question of 
the right of the dominant owner to deviate 
from the way acquired by prescription, when 
such Avay has been obstructed by the servient 
owner himself: Selby v. Nettlefold (19) and 
Hawkins v. Carbines (20). The general rule 
is that \\'hen a right of way by a particular 
track has been acquired by a dominant owner, 
the servient owner cannot force upon him, 
in lieu thereof, a different track, any more 
than the dominant owner himself can, at his 
discretion, take recourse to a different path. 
Te.sted in the light of this principle, the claim 
of the plaintiffs is unanswerable. They have 
proved to the satisfaction of the Courts below, 
that, for much longer than the statutory 
pei’iod, they have had free access to the water 
of the tank of the defendants by a track 
across the eastern bank and by a flight of 
steps down the eastern slope. The prescrip¬ 
tive right they have acquired has become 
indefeasible, and the defendants were not 
entitled to improve the tank so as to interrupt 
and make impossible the exercise of the right 
of the defendants in the particular mode they 
had adopted for many years. The position 
might have been different if the plaintiffs 
had merely proved that they had appropriated 
the water of the tank for the statutory period 
and had failed to show that they had used 
a definite means of access to reach the water; 
in such a contingency, while the plaintiffs 
would have acquired a prescriptive right to use 
the water, they could not have claimed access 
to the tank by a particular path, they 
would have had no ground for complaint so 
long as the defendants allowed them reason¬ 
able facilities of approach to the tank. In 

(16' (1893) A. C. 268 at p. 277; 1 R. 240; 69 L. T. 
389; 57 J. P. 648. 

(17) (»879) 5 Ir. 1. 

■ 18) 2 Ind. Cas. 427; 20 M. L. J. 690; 8 M L. T. 309 

(19) (1873) 9 Ch. App. Ill at p. 114; 43 L. J. Cli 
359; 29 b. T. 661; 22 W. R. 142. 

(20) (1857) 27 L. J. Ex. 44; 114 R. R. 1002. 


the case before us, however the plaintiffs, as 
we have seen, stand in a position of much 
greater advantage: they have acquired a 
right to roach the water by a definite path 
and also a right to use tlie water. \Vq may 
add that the conduct of the plaintirfs is 
really not quite .so unreasonable as has been 
cliaracterised by tlie defendants. The access 
to the water of the tank by way of the flight 
of new masonry steps on the northern slope 
involves tlie use of a longer and more 
circuitous way and, what is more important, 
a loss of privacy, to which so much import¬ 
ance is attached by females in this country. 
But it is immaterial what motive animates 
the plaintiffs, for as Lord Halsubry, L.C., said 
in Mayor of Bradford v. Pickles (21) no use 
of property, which would be legal if due to 
a proper motive, can become illegal, becau.se 
it is prompted by a motive which is improper 
or even malicious. We are of opinion that 
as the plaintiffs have acquired a right, not 
merely to the use of the water of the tank 
of the defendants but also to liave access 
to the water in a particular mode, the Court 
of first instance rightly decreed the suit; and 
as that decree has been confirmed by the 
Subordinate Judge, this appeal must be dis¬ 
missed with costs. 

Beachcroft, j. —I agree. 

Appeal dismissed. 

(21) (1895) A. C. 587; 64 L. J. Ch. 759; 11 R. 286; 
73 L. T. 353; 44 W. R. 190; 60 J. P. 3. 


CALCUTTA HIGH COURT. 
Sbcoxd Civil Appeal No. 1765 of 1909. 

January 29, 1914. 

Present-. —Justice Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Beachcroft. 
MUKTAKESHI DASI— Plaixtiff— 

Appellant 

versus 

SRINATH DAS —Defendant—Respondent. 

Bengal AUncial Land Settlement Act {XXXI of 1858), 
1, 2* -Alluvial Land—Resumption hy Government — 
Settlement ivith one of original proprietors—New icnare — 
Pre-existing contract of lease—Suit for recovery of rent — 
Necessary parties—Fair rate, determination of—Civil 
Procedure Code (Act V of 1908J, 103. 

Alluvial lands formed by the recession of a river 
were resumed by the Government and settled with 
one of the original proprietors, who was a co-sharer to 
the extent of two-thirds and who had along vdth the 
other co-sharers executed a lease before resumption 
in favour of the defendant. He sued for the recovery 
of arrears of rent for the whole land without making 
the original co-sharers parties to the suit; 
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HeW, tliat the jilaiiin'fV was beinid by the terms of 
the pro-oxistiii'r contraet to the extent of a two- 
tliirds share, of which he was a projnaetor, of tlie 
orif(iiial estate, but that in resjieet of tin' remaininj^ 
«)ne-tliir(t he was in the position of a stran''er and 
was entitled to realise rent at the rate asses.sed by 
the Settlement Authoritie.s as ]iayable by the under- 
tonure-liolder of the ori;;inal estate; 

that the co-sharers of the plaintiff were not neces¬ 
sary parties to the suit; and 

that since th(‘ ixmt payable by the nn<ler.tenure. 
holder was not <leterinine<l by the Settlement 
Authorities, the llij^h Court ha<l power to do so 
under section 103, Civil Pi-ocedure Chxle, 


Appeal against tlie decree of tlio Subordi¬ 
nate Judge of Klinlna, dated t,lie IStli ]\ray 
1909, rever.sing that of tlio ^Munsif of 
Kliulna, dated the 7th May 190S. 

Dr. Uash lifhnru Dabns Ifanbh/ts-ati 

Mooherjee atid Snroulra Xnlli'Das (hipitty for 
the Appellant. 

Bahus I'drakiahniv (Ununllu // and Brpin 
Chandra MnUirkj for the KespondLMit. 

JUDG.MENT.—Tin’s is an appeal hy the 
plaintiff in a suit for recovery of arrears 
of rent in respect of 170 hu/ha.s' 19 
and 8 chif/nJis of {illuvial land at an annujil 


rate of Rs. together with cesses, 

interest and costs. The case for the plaint- 
ift’ is that these Linds were formed Iiy 
gradual accretion, I>y recession of tlie river 
Jumna, that the (iovernnunt resumed 
these lands iind on tlie 9th April 1903 
settled them with the plaintill' iuid tliat the 
defendant, who is in ocenj^ation of these 
lands, is consequently lijihle to jiay rent at 
the rate assessed hy the SettL-ment Authoi-i- 
ties. The defendant, who luis dii*d diu’ing 
the pendency of this litigation and is now 
represented hy his successors-in-interest 
denied the title of the idaintifV. ][is case 
suhstantijilly was tlnit lu? held the Ijinds 


under a leiise griinted to him hy the pLiintilV 
and lier co-sh;irors on the I9(li l-’chi-uary 
ISS-l and that the suit is siccordingly not 
maintaiiifihle in the {ihsmico of ilm.se co- 
sharers. The defendiud also contended tlmt 
under the lease he was lumnd to j)ay rent 
only at the rate of lo annas jun- (/(fha. 'I'ho 
Court of tirst instance Iield that th,^ plaint 
iff was entitled to recover rent. Imt not at 
the rate eLiimed hy her. In this view the 
Court made a decree in favour <,1' i\^^. 
plaintiff for rent at tlie rate of 15 aniuis 
per hif/hn. Botli jiartii's were dissatisfied 
with this deeision and preferred apj.eals 
to lh(* Suhordinate Judge, who has d'is- 
jpissed the Jippeai of the plaintijf and 


allowed the appeal of the defendant, with the 
result that tlie suit has been dismissed in 
its entirety. Tlie view taken by the Sub¬ 
ordinate Judge is that tlie lands are covered 
by the lease of the 19th February 1884 
and that the plaintiff is not entitled to 
claim rent in respect thereof, until she 
joins her co-sharers as parties plaintiffs or 
defendants to the suit. In support of this 
view, the Subordinate Judge has placed 
reliance upon tlie case of Assannllah Bahadur 
V. }[nhini Muhan 7>a.s- (1), In the present 
appeal, it has been contended on behalf of 
the pLiintiff that the view taken by the 
Subordinate Judge is erroneous and the 
case upon which lie relics is di.stinguishahle. 
Tlie argument on behalf of the plaintiff in 
substance is tlmt the effect of the re¬ 
sumption by the (fovernment of these 
alluvial lands and their settlement with the 
plaintiff was to constitute a now tenure and 
that the plaintiff’ as tenure-holder under 
the (lovernment is alone entitled to collect 
rent, in the suit as framed, from the 
defendant. Or. behalf of the respondent 
it has been argued that as the plaintiff, 
before resumption hy the (Tovornmeut, Avas 
one of the persons who had granted settle¬ 
ment to the defendant, the resumption and 
the settlement with the plaintiff did not 
affect the pre-existing contract between the 
partii's. In support of this view reliance 
Ims hi'cn placed upon the decision already 
mentioned, while on behalf of the appellant 
I’oference has been made to tlie observation 
of the Judicial Committee in the case of Pria 
Xftfh Ihis w Ixanitamn ('hatterjee {2). In Our 
opinion, tlie extreme contention put forwainl 
by each of the parties i.s unsound and cannot 
prevail. 

To determine the fundamental question 
in the case, namely, tlie effect of the re¬ 
sumption by the (Government and the settle¬ 
ment of the hinds witli tlio plaintiff, refer¬ 
ence must he made to the provisions of the 
ijiind Settlmnent Act of 1858. The first 

section, which provides for the addition, of 

revt'inie assessed upon alluvial land to the 

.mma of the original estate, is in these terms: 

'WIuMi land added hy alluvial accession to 

an esiati' jiaying roveiiue to (Riveruiuent 

heeome.s liable to assessment, if it be so 

agri'ed on between the Revenue Authorities 

and till' projirietor or proprietors, tlie revenue 
( 1 ) 2{\ V. 739 . 

30 c, sil; 7 C. W. X. 601 (P. 0.), 
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assessed upon the alluvial land may be 
added to the jama of the original estate ; 
and in such a case, a new engagement shall 
be executed for the payment of the aggre¬ 
gate amount, and that amount shall be 
substituted in the Collector’s rent-roll for 
the former jama of the original estate.” The 
second part of the section deals with the 
case when a separate settlement is made 
and is in these terms : If the proprietor or 
proprietors object to such an arrangement, 
or if the Revenue Authorities are of opinion 
that a settlement of the alluvial land 
cannot properly be made for the same term 
as tlie existing settlement of the original 
estate, the alluvial land shall he assessed 
and settled as a .separate estate witli a 
separate jama and shall thenceforward be 
regarded and ti’eated as in all respects sepa¬ 
rate from and independent of the original 
estate, whether the separate settlement 
be made with the proprietor or proprietors 
or the land be let in farm in consequence 
of the refusal of the proprietor or proprie - 
tors to accept the terms of settlement. The 
separate Settlement may be permanent if 
the Settlement of the original estate is 
permanent.” The second section of the Act 
deals with the question of the rights of 
under-tenants in alluvial land. The first 
part provides that: “Nothing contained in 
the first .section shall affect the rights of any 
under-tenant in any alluvial land under the 
provisions of clause I, section 4, of Regula¬ 
tion Xf of 1825.” The second part lays down 
that “it shall be the duty of all officers making 
settlements of such land, whether the land 
be settled separately or incorporated with 
the original estate, to ascertain and record all 
such rights according to the rules prescribed 
in Regulation VII of 1822, and to determine 
whether any and what additional rent shall 
be payable in respect of the alluvial land by 
the person or persons entitled to any under¬ 
tenure in the original estate.” 

In the case before us the alluvial land has 
not been settled with the entire body of pro¬ 
prietors of the original estate, but with only 
one of them. This is the feature which 
differentiates the present case from the 
cases of Assauullah Bahadzir v. Mohiui 
Mohan Das (1), Pna Nath Das v. Ramtaran 
Chatterji (2) and Mohendra Nath Biswas 
v. . Shyamhd Banerjee (3). In each of 

(3) 23 Ind. Cas. 16} 19 C. L, J. 308} 18 C.W, N.907. 


these cases, the settlement was with the 
original proprietors. It has been contended 
before us, on the one hand, that as the settle¬ 
ment has been male with one only of the 
entire body of persons who had proprietorship 
of the original estate, he is in the same 
position as an entire stranger. It Ims been 
contended, on tlie other hand, that the fact 
that the .settlement has been made with a part 
proprietor, places him in the same position as 
if he had been the sole proprietor of the 
oi’iginal estate. We are not prepared to 
accept either of these contentions as well- 
founded. The plaintiff was a proprietor of 
the original estate to the extent of a two-thirds 
share. To that extent, she is bound by the 
terms of the pre-existing contract. But to 
the extent that she was a stranger to the 
original estate, namely, to the extent of 
one-third share, she is in the .same position as 
a stranger would have been, if the stranger 
had taken the settlement from Government 
in respect of that particular share. This 
view is supported to some extent by the obser¬ 
vation of the Judicial Committee in the case 
of Pria Nath Das Bamtaran Cliatterjee (2). 
The passage to which we refer is in these 
terms ; ‘ If it had seemed good to the Govern¬ 
ment to take the land into their own khas 
possession, or to settle it on strangers to the 
contract with the respondent Chatterjee, then 
the recorded rent would have been the rate of 
payment by that respondent. But the lands 
havingbeensettled on theheirsof the Raja who 
granted the pattah, the Act does not interfere 
with the contractual rights of the subordinate 
holder,” because “the resumption by Govern¬ 
ment did not disturb the possession either of 
the Raja’s heirs or of Chatterjee. The mere 
fact of resumption cannot be held to have 
brought to an end the rights of the respondent 
Chatterjee under the pattah, for the pattah 
itself recognises the precarious nature of the 
grantor’s title, and provides against the loss 
of possession .should that be the result.” 
Consequently, the true position is that in 
respect of a two-thirds share, the plaintiff is 
bound by the terms of the contract, that is, 
she is entitled to realise rent at the rate of 
15 annas a higha, while in respect of the 
remaining one-third share, she is in the 
position of a stranger and is entitled to realise 
rent at the rate assessed by the Settlement 
Authorities as payable by the under-tenure- 
holder of the original estate. 
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Before we deal witli the fiue.stion of the 
actual amount of rent payable l^y tlie defend¬ 
ant to the plaintiff, one contention of the 
respondent requires consideration, nainely,tliat 
tlie plaintiff is not entitled to maintain the 
present suit in the absence f)f her co-sharers. 
In the Court of first instance, the objection 
was taken that the co-sliarers of tlie plaintiff 
were necessary parties to the litigation, but in 
the written statement no reason was assigned 
why their presence was necessary. The 
objection appears to liave been based on the 
ground that notwithstanding the resumption, 
the defendant was entitled to hold this land as 
an accretion to the land of the original 
estate granted to him by tlie lease of 
the 19th February Tliat contention, 

as we have already held, cannot be main¬ 
tained: the land in respect of which settlement 
was made by tlie Government foi*med a 
separate tenure. From this point of view, 
the co-sliarers of the plainittf are not necessary 
parties to this suit. It has been argued, 
however, tliat the co-sharers are necessary 
parties from a different standpoint. Our 
attention has been invited to a pas.sage in the 
judgment of the Subordinate Judge in which 
he states that tlie evidence on both sides 
shows that the process of accretion has been 
in operation since a quarter of a century back 
and even earlier, and reference has been 
made to the deposition of a witness who 
stated tliat accretion liad already commencetl 
when the lease of the 19th February 1884 
was granted. It has been argued that from 
this point of view the presence of the co- 
sliarers of tlie plaintiff would he neces.sary, in 
order to determine the boundary between flie 
land gained before 1884 and the land gained 
subsequently. But this object ion is clearly 
not available to the respondent at this 
stage. The objection was undoubtedly not 
contemplated by tlie written statement and 
if it were now entertained, a remand to the 
Court of first instance for investigation uf a 
question of fact would be needed 


We hold that the plaintiff is entitled to 
rent from the defendant at the rate of IT) 
annas a higha in respect of two-thirds nftho 
land and at tlie rate determined by tin* 
Settlement Authorities under section 2 of 

ono-tliird. Here, however, the phiinfilV h.is 
to face a difficulty for whicli she aloni' is 
respoiisihlo. Tlie plaintiff stated in the 


[i9ia' 


plaint that the rate as determined by 
the Settlement Authorities was Rs. 296-8 
for 182 btgha,'i 19 cfittahs and 8 chittaks 
of land. An examination of the materials 
on the record indicates that this statement 
was erroneous. The papers, in so far as 
tliey have Ijeen produced, show that 
Ks. 296-8 is tlie fair rent payable by 
the actual cultivators of the soil in respect 
of the lands held by them. The plaintiff 
consequently is not entitled to realise rent 
from tlie defendant at this rate. The 
plaintiff has thus failed to prove the rate 
determined as^ fair by the Settlement 
Authorities. IV e are consequently obliged 
to deal witli the matter under .section 103 
of the Code of Civil Procedure and investigate 
what would be the fair rate payable by 
the defendant to the plaintiff in respect 
of an one-third share of the land in dis¬ 
pute. If wo make an allowance of 10 
per cent, for collection charges and reserve 
to the defendant a profit of 10 per cent, on 
the remainder as contemplated by section 7 
of the Bengal Tenancy Act, the rent payable 
by tlie defendant as tenure*holder would b© 
approximately at tlie rate of Re. 1-6-0 per 

biglin. 

1 he result is that this appeal is allowed 
and the decree of the Subordinate Judge set 
asKle. We hold that tlie plaintiff is entitled 
to rent in respect of two-tliirds of the land 
at the rate of annas 15 per htgha, and in 
respect of the remaining one-third at the 
rate of Ue. 1-6-0 per bigha. She will further 
be entitled to cesses and interest on the 
amount decreed as rent, as also costa in 
proportion to her success in all the Conits. 
Iho defendant must bear Ins own costs 
tbrougliout file litigation. A self-contained 
decree will be drawn up in this Court for 
the amount allowed. 

c desire io make one reservation with 
regard the ono-tliird sliai'e of the land in 
respect whereof the plaintiff is not bound by 
the terms of the contract of 1884. We leave 
it open fo tlie parties to show in a future 
litigation what is the rent, if any, settled by 
file Settlement Autlioritie.s under section 2 
of A(‘t XXXI of 1858. The fact that we have 
in fin's .suit allowed the plaintiff rent at the 

Vjife of Ke. 1-6-0 in respect of that one-third 
slmre, will not affect the determination of 
this question between the parties hereafter. 

-IpjjcaZ aUotced^^ 
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BAIZXATH LAI.A V. LAilADOSS. 

MADRAS HIGfl COURT. 

Skcoxd Civil Applal No. 202t) of 1912. 

October 21, 1914. 

Present: —Mr. Justice Ayling and 
Mr. Justice HannajL 

B AT Z N A T H L A L A — Plaintiff— 

Apfellaxt 

versus 

RAMADOSS— Defendant—Respondent. 

Civil Prncechirc Coilc (Act T o/190SA73— Limi- 
tatiouAct(IXof\90SJ,s.\C Srh. I, Arts. G2, ]20— 
Suit to vecovcr inoueij paid to defcmhnit muter s. 73, 
Code of Civil Procedure—L iiiiit'itioii — P'^visiou when 
other remedy opeii^ time tal-eii in^ whether excluded to 
save liinitiitioii. 

A suit by a plaintiff to rpco\'or from a defendant 
money paid to him under section 73 of tlio Code of 
Civil Procedure is a suit to recover from the defend¬ 
ant money paid to liirn for ])laiiitiff’s use and sl»ould, 
therefore, be hroug-lit witiiin tlu-ee years from the 
date when the defendant receivctl tlje niouev, and not 

4 T 

within six years under Article 120 of the Limitation 
Act. 

Vishnu Bhikaji Phadkc v. Achiit JnynnnnthGhdfi, 

10 B. 438; Shankar Sarup y. }[ejo Mai, 23 A. 313; 
3 Bom. L. K. 713; 5 C. W. N. 049; 28 L A. 203 (P. C.); 
Mahomed Wahib v. Mahomed Ameer, 32 C. 527; 
1 C. L. J. 167; ShmnniKjn Vela Pillai v. Govindasami 
30 M. 459; 17 M L. J. 452 at u. 453, 
Bhagwnn Das' v. Karam Husain, 11 Ind. Cas. 145; 
33 A. 708 at p. 719; 8 X. V. J. S54; S mkunni 2[enon- 
V. Govinda Menon, 14 Ind. l as. 254, 22 M. L. J. 485- 

11 M. L. T. 325; (1912) M. W. N 510; 37 M. 381, 
followed. 

Moses V. Macpherlan, 97 Eng. Rep. 676; 2 Burr. 
1005; 1 W. Bl. 219, referred to. 

Gurudas Pync v. Ram Narain Sahn, 10 C. 860; 
at p. 864 (P. C.); 11 I. A. 59; 8 Iml. Jur. 322; 4 Sar. 
P. C. J. 548, Ramasawmy Chettiar v. Hari Krishna 
Chetfiar, 10 Ind. Cas. 658; 21 M. L. J. 705; 9 M. L. 
T. 465; [1911) 2 M. W. N, 220; distinguished. 

Wliere a person files a revision petition to the High 
Court against an order of a Subordinate Court wlien 
he had another remedy open to him, he is not entitled 
to a deduction of the time occupied in prosecuting 
the revision petition under section 14 of the Limita- 
tion Act. 

Raj Krishto Roy v. Beer Chunder Joohraj, 6 57. R. 
308, distinguished. 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit No. 255of 1911, preferred against that of 
the Court of the District Munsif of Tirupathi, 
in Original Suit No. 402 of 1910, 

FACTS.—The plaintiff and the defendant 
are both judgment-creditors of the same 
debtor. The latter having deposited a 
certain sum of money in Court the plaintiff 
applied for rateable distribution of the said 
sum. The District Judge of North Arcot 
dismissed the plaintiff’s application on 18th 
October 1905 and the money in ■ Court was 
paid to the* defendant on 19th October 1905. 


Tiie plaintiff thereupon applied to the High 
Court on 21.st December 1905 to revise the 
.said order of the District Court, but the civil 
revision petition was dismi.ssed on 12th 
December 1900, on the ground tliattlie plaint¬ 
iff’s remedy was by suit. The plaintiff Hied 
the present suit on lltli December 1909 for 
a refund of the amount wrongfully paid to 
the defendant on the 19tli October 1905. 
Both the lower Courts held that the suit 
Avas barred by Article 62 of the Limitation 
Act and dismi.s.sed tlie suit. Tlie plaintiff 
thereupon preferred tliis second appeal. 

^Ir. U. AnanfhalnrsJmd Aiijar^ for the 
Appellant:—The suit is governed by Article 
120, and not by Article 62, and the period of 
limitation is si.x years. In none of the cases 
referred to by the Court below is the question 
considered whether Article 62 or Article 120 
applied. The learned Judges had not to 
consider tlmt question. Vishnu Bhikaji Phadke 
v. Achnf Jagannath Ghati (l) only holds that 
Article 18 is inapplicable. 

[Aylinu, j. —It does not hold that Article 
62 is applicable.] 


Shankar Sarnp v. Mejo Mai (2) also con¬ 
siders the applicability of Article 13 Gurtuias 
Pi/ne w. Pam Xarahi Sahu (3) throws light 
on tlie effect of Article 62. 


[Ayling, j. —It is not natural to speak of a 
person, to whom a sum is paid by an order of 
Court as against a person who claims it, as one 
who receives money for the use of his rival 
claimant Avithin the meaning of Article 62.] ; 

There Avas no provision fora suit in tlie 
Code of 1859. It Avas introduced for the 
first time in that of 1871. But the Article 
bad been in the Limitation Act even before, 
that. Hence the suit by an unsuccessful 
applicant for rateable distribution cannot be 
s<aid to be one covered by Article 62 Rama- 
sawmij Chettiar v. Hari Krishna Chettiar (4) 
and Bhagwan Das v. Karam Husain (5). 
Even if Article 120 is held inapplicable, the 
appellant is entitled to a deduction of the 
period betAveen 18th October 1905 (the date 


(1) 15 B. 438. 

(2 1 23 A. 313; 3 Bora. L. R. 713; 5 C. W. N. 649; 
28 I. A. 203 (P. C.). 

(3) 10 C. 860 at p. 864 (P. C.); 11 I. A. 59; 8 Ind. 
Jur. 322; 4 Sar. P. C. J. 548. 

(4) 10 Ind. Cas. 658; 21 U. L. J. 705; 9 M. L. T. - 
465; (1911) 2 M. W. N. 220. 

(5) 11 Ind. Cas. 145; 33 A. 708 at p. 719; 8 A. L. J. 

854. • 
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of the District Judge's order dismissing his 
petition) and 12th December 1906 (tlie date 
of the High Court order dismissing the civil 
revision petition): section 14 of tlio Limita¬ 
tion Act and Raj Krishfo Roy v. Beer Chnuder 
Joohraj (6). Appeal in section 14 of the 
Limitation Act includes revision. The ap¬ 
pellant is entitled to a deduction of the time 
between ISth October 1905 and 21st Decem¬ 
ber 1905, as that was necessary for obtaining 
a copy of the order of the Court below for 
taking proceedings in revision in this Court. 
Provided that appellant was diligent in ap¬ 
plying forcopies that period must be deducted. 
In cases where a suit was wrongly instituted 
and wrongly prosecuted in appeal, it has 
been lield tliat the plaintiff is entitled to a 
deduction not merely of the time during 
which the suit and the appeal were actually 
pending but also the time taken up for 
obtaining copies. The principle of those 
cases is applicable to the pre.sent case. RagJni 
Nath Bhaynt v. Bamad Shah (7) 

is authority for the position that the mere fact 
tliat tlie deduction ot time is not claimed in 
the plaint is not a ground for di.sallowing it. 

Mr. L. A. (loi'i)idraghara Aiyar^ for the 
Bespondent:—Tlie lower Courts are riglit in 
liolding that Article (>2 is applicable. Arti¬ 
cle 120 is not applicable if any of the specific 
Articles mentioned before is applicable. VisJian 
Bhikaji Fhadh' v. Avhut Jagaauafh Uliatt (1) 
is an express decision on the applicability of 
Article 62. Tlie test is, is the defendant 
entitled in equity to keep the money with 
him in safe conscience, tliough by positive 
law theotlier party is barred from recovering 
it? Jlc.fc.v v. Marpherlan (J^). The nature of 
action is for money * had and ivceived." 
Smith V. Reids (9), Shaumnga Bit- 

Jai V. dovindasami (10) and OlHi-d 

Wahih V. Mahomed Ameer (11) hold that Arti¬ 
cle 62 and not Article 120 is applicable. 

[Aylino, J. — It is very funny that if the 
Legislature intended in Artich* 62 to providt* 
for the case of “had and received", it should 
not liavc introduced the whole of the expres¬ 
sion liad and received".] 


(G) G W. U. 3US. 

(7) 7 C. L. J. 5G0; 12 0. W. N. G17. 

-( 8 ) 2 Bur. 1005; 1 W. BI.210; 97 Kng. Brn. ( 57 ,j 
p. 680. 

•(9) (1902) 2 Ch. (:()7; 71 L. J. Vh. 885; 51 W U 11 

(10) 17 iM. L. J. 452 at j). jU53; 30 .M. -PV) 

(11) 32 C. 527} 1 C. L. J. 107. 


Rannman Kamat v. Hanuman Vandur (12) 
interprets “received" in Article 62 as Itad and 
received." It is not the defendant’s intention 
and the nature of the claim set up by him that 
determine the applicability of Ai-iicle 62. The 
case of Mahomed Wahih v. Mahomed AmeerCll), 
which is e.xactly in point, explains the decision 
of the Privy Council in Oantdas Pyne v. Ram 
Narain Sahn (6) referred to on the other 
side. Shaukar Sarnp v. Mejo Mai (2) ap- 
prove.s of Vishun Bhikaji Phadke v. Achnt 
Jaqaanafh dhati{l). \\\ Bhngivan Bas v. Karam 
Husain (5) the majority of the Full Bench 
applied Article 62, tliough Richards, C. J., wa.s 
doubtful as to the Article which was applica¬ 
ble. See also Bithal Bas v. Nand Kishore (13); 
Rajputaua }[alica Raihcay Co-operoiire Stores^ 
Ltd. v. Ajmer Mttnidpal Board{lA)\Vaidyaiiath 
Aiyar v. Aiyasamy yL5/(o (15); Sankunni Menon 
V. dodnda Menon (16); Aranehn T.akshminara^ 
samma \. Aeancha Lakshamma fl7); Rama- 
swamy ('hettiah v. Hari Krishna Cheftiar (4) 
and Nilakanfa v. Imam Sahth (18). No re¬ 
vision lies wliere another remedy is open. 
Snhramanya Chettinr Arnnachelani Cheftiar 
(19). A suit is always open to the plaintiff. 
Hence the time taken up in revision cannot be 
deducted. Further, the language of section 14 
of tlie Limitation Act is not unrestricted. 

[;Vyi.inii, .1.—Section 14 speaks of “prose¬ 
cuting" and not of thinking to prosecute.] 

Raj Krishfo Roy v Beer Chunder Joohraj {(j) 
cannot be held to be good law now. In 
the old law, there was no explanation. 

ilr. ('. r, Ananfhakrishna Aiyaryin rep\y '.— 

M ost of the cases quoted on Article b2 are 
cases in which there was some circumstance or 
other to show that the defendant was acting 
impropei'ly in withholding the money, such 
as dishonesty. In none of them was there 
an ailjudication by a Court in pursuance of 
which (lie ilefendant received the money. 
'I’here is plenty of authority to show that 


(12) 19 (\ 123 at p. 12G (l\ C.): 18 I. A. loS. 

(13) 23 A lOG at p. 110; A. W. X. (1901) 4. 

(I !) 6 liul. 6 as. lOl; 32 A. 491; 7 A. L. J. 4^)6. 

(15) 1 1 ml. ('as. k)S: 32 M, 191; 5 M, L, T. 49; 19 
M b. ,1.91. 

116) M hub Oas. 254; 22 M . L. J. 485; 11 M. L. 


32,5; (1912) M. W. N. 516; 37 M. 381. 

(17)21 hub (’as. 394; 14 M. L. T. 825; (1913) M 
W. N 836. 2,5 M. b. .1. 531. 

(IS) 16 M. 361; 3 M. L. .1. 364, 

(19) 16 Imb I’as. 692; (1912) M. W. N, 956, 
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■when a right of suit is given by a Statute, 
Article 62 is inapplicable to it. Nilakanfa v. 
Imam Sahib (Ifc) is in my favour, Mitra on 
Limitation, Volume 2, p. 1061. Suit for the 
recovery of money paid for a consideration 
■which has subsequently failed, is a suit for 
money received.” The present case is not 
like that. Barhaiiideo Fruiad v. Tarachand 

m. 

JUDGMENT.—The questions fur decision 
in this second appeal are (1) whether the 
lower Courts are right in holding that Arti¬ 
cle 62, and not Article 120, of the Schedule to 
the Limitation Act applies to the facts of this 
case, (2) whether even if Article 62 applies, 
the suit is still in time by virtue of a deduc¬ 
tion to Avhich the plaintiff claims to be 
entitled with reference to section 14 of the 
Limitation Act, and (3) whether the lower 
Courts should have allowed the plaint to be 
amended so as to enable plaintiff to raise the 
second point. 

The plaintiff, who is the appellant before 
us, brought the suit from which this second 
appeal arises under section 73 of the Code 
of Civil Procedure, his application for rate¬ 
able distribution as against the defendant in 
respect of certain assets in Court deposited by 
a third party, against whom plaintiff and 
defendant had obtained decrees, having been 
refused by the District Court of North Arcot 
on ISth October 1905. The defendant drew 
the money in question from Court on 19th 
October 1905. The plaintiff filed a revision 
petition in the High Court to set aside the 
order of the District Court on 21st December 
1905. That petition was dismissed on 12th 
December 1906, The present suit was filed on 
11th December 1909. If Article 120 applies 
to the case the .suit is in time in any view, 
but if Article 62 is to be applied it wdll be 
barred unless the plaintiff can show he is 
entitled to deduct the excess period by virtue 
of section 14 of the Limitation Act. 

Now, Article 120 can only be applied when 
there is no other Ai’ticle of the Limitation 
Act applicable. In support of the view that 
Article 62 is the proper one to apply, the cases 
of Vishnu Bhikajt Phadke v. Achut Jagannath 
Ghati (l); Shankar Sarup v. Mejo Mai (2) 
Mahomed Wahib v. Mahomed Ameer (11) and 

(20) 21 Ind. Cas. 961; 15 M. L. T. 62 at p. 65; 
(1914) M W. N. 38; 12 A. L. J. 82; 18 C. W. N. 345; 
19 C. L. J. 132; 16 Bom. L. R. 89; 26 M. L. J. 243 41 

C. 654. 


Shanmnga Vela Fillay v. Govindasami (10) 
have been relied on both here and in the lower 
Court. The first case is direct authority on 
the point. Tlie suit in that case was brought 
under section 295 of the Code of 1882, which 
corresponds to section 73 of the pre.sent Code, 
and it was held that such a suit falls under 
Article 62, tlie case of Moses v. Macfarlane (8) 
being referred to evidently as authority for 
the position that the suit Avas one for money 
received for the plaintiff's use. Tlie decision 
in Vishnu Bhikaji v. Achut Jagannath Ghati (1) 
is referred to Avith approval by the Privj'’ 
Council in Shankar Sarup v. Mejo Mai (2) 
upon the question AA'hether a suit under sec¬ 
tion 295 is a .suit to set aside the order of the 
Court passed under that section, and it Avas 
held that it Avas not such a suit and tliat, 
therefore, Article 13 of the Limitation Act 
AA’ould not appljx It Avas only upon that point 
that the case A\'as referred to and the decision 
of that point Avas sufficient for the purposes 
of the case. Their Lordships expressed no 
opinion as to Avliether the proper Article to 
apply Avas Article 62 or Article 120 and the 
case (though so far as it goes it supports the 
loAver Courts’ vieAv) cannot be regarded as 
direct authority upon that point. 

The cases of Mahomed Wahib v. Mahomed 
Ameer (11) and Shanmuga Vela Fillai v. 
Govindasami (10) Avere not cases of suits un¬ 
der section 73 of the Code. But the true 
nature of the class of suits described in Article 
62 of the Limitation Act is considered in the 
former decision and Sir Subramania Iyer in 
the latter case expresses his agreement AA'ith 
the vieAvs laid doAvn by the learned Judges of 
the Calcutta High Court. The conclusion ar¬ 
rived at in the Calcutta case aa'us that the 
description of the suits mentioned in Article 
62 as suits for monej'’ recei\'ed by the defend¬ 
ant for the plaintiff’s use pointed to the Avell- 
knoAA'nEnglish action inthatform andthatcon- 
sequently, the Article ought to apply Avherever 
the defendant has received money, Avhich in 
justice and equity belongs to the plaintiff, in 
circumstances Avhich in laAV render the receipt 
of it by the defendant a receipt for the use of 
the plaintiff. This vieAv has been folloAved 
by the Allahabad High Court in Bhagwan 
Das V. Karam Husain (5) and by this Court 
in Sankunni Menon v. Govinda Menon (16). 
We agree Avith the opinion of Mr. Justice 
Mookerjee in the Calcutta case th^t the inten^ 
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tiori of the defendant at the time of receipt 
of tlie money to receive it for liimself and 
not for tlie plaintiff is not the test by whicli 
the question, wliether the mo)iey was in fact 
received for the plaintiff's use. has to be 
decided. As observed by the Privy Council 
in Shankar Sarnp v. Mcjtt Mai (2): “The 
scheme of section 295 is rather to enable the 
Judge as a matter of administration to dis¬ 
tribute the price according to what seems at 
the time to be the rights of parties without 
this distributi(m importitig a conclusive 
adjudication on those rights, which may ])e 
subsequently re-adjusted by a suit such as tlie 
present.” If on such a re-adjustment being 
made the plaintiff in a suit under section 73 
is found to be entitled to a portion of the 
assets which have been paid to the defendant, 
we are of opinion that the latter must be 
regarded as having received tlie portion so 
paid to him “ for the use of the plaintiff.” 
In this connection we may refer to tlie extract 
from Blackstone’s Commentaries cited by Mr. 
Justice Harrington in Mn/uancil ]\^ahih v. Ma- 
homed Amerr (11): “This species of action 
lies when one has had and received money 
belonging to another without any valuable 
consideration given on the Heceiver's part; for 
the law construes tills to be money liad and 
received for the use of the owner only.” We 
.think these words fitly apply to tlie facts of 
the present case. 

The appellant relies upon the cases of 
Gnrndas Pijnc v. Ram Naraiii Sahn (.‘l) and 
Ramasaicmy ('holtuir v. Han' Krishna ('hritiar 
(4). As regards the former, it had been 
pointed out both in Mahamrd Wahilt \. 
.Mahomed .1 mcci (11) and Uhagivan Ihts \\ 
Karam llnsain (5) that the money l•(•ceived 
by the defendant in that ease diil not 
.belong to the plaintiff, but a third party, 
and that the plaintiff had a inert* (*<iuitable 
claim to follow that money in the hands t)f 
the defendant, it uas in tlu*S(* circumstances 
that Article ti2 was hehl inapplicable by tin' 
Privy Council. It is plain that tin* facts 
of that case were, therefore, tiuite dillVrent 
from the present. In tin* second case [jiiinia- 
mwnif/ i'hrfliar v. Ifari Krishna (Vicf/iar ( l) | 
the plaintiff claimed as assignee t)f a dt'crei* 
but at the tinu* when tin* niont'y claimet] 
by him was i'eali/.e<l by tlie tlefendanf, (In* 
plaintiff's suit to establish his right as 
as.sigm*e had bc(*n dismissed. Tin* Court. 

9 ' 

in these circumst:mccs held that as at tlie 


tl9l5 

time when the defendant realized the money, 
tlie plaintiff could not himself have collected 
the amount by reason of the dismissal of 
his suit to establish his title as assignee, 
the defendant could not be said to have 
received the money for his use in any sense. 
With all respect we are unable to follow 
that decision. The plaintiff in this case 
was eventually found entitled to share in 
the assets realized by the defendant and 
that being so, we do not see why the mere 
fact that the plaintiff's suit to establish 
his rights as assignee had been dismissed at 
the time when the money was realized by the 
defendant,! should suffice to take the case out 
of the purview of Article 02. 

In the result, therefore, we think the 
lower Court was right in holding that Article 
02 should be applied to the facts of the 
present case. 

The second point depends upon the ques¬ 
tion whether the plaintiff would be entitled, 
by virtue of section 14 of the Limitation 
Act, to deduct the time between the order 
of the District Court disallowing his petition 
for rateable distribution and the disposal of 
his revision iietition by the High Court 
(/.c.,from 19th October 1905 till 12th Decem¬ 
ber 190l>) or only tlie time from the presenta¬ 
tion of the revision petition until its dis¬ 
posal (/'. c., from 21st Deeember 1905 till 
12tli December l90l!). The plaintiff relies 
upon the decision in Raj Krishto Roy v. Beer 
(^'•nnder JoabraJ ((>) in supptu't of the first 
alternative. We think that case is not in 
point here. It was a ease where the plaint¬ 
iff's suit was dismissed for want of juris¬ 
diction and (lie plaintiff then tried un- 
sueeessfully to remedy his failure by appeal. 
Jn these eii'cumstances, it was held that as 
the law allows a fixed time for appeal in 
order to allow (ho unsuecossful party to 
consider wlicthcrho will appeal or not, ff a 
parly appeals within tlie time .so fixed, he 
ought to he considered as proceeding with 
due diligi'Mce lietweeii the decision of the 
suit and the filing of the appeal. Here, 
there was no question of appeal. Though 
tlie plaintitl Imd aright of .suit under sec¬ 
tion Vo ol the Code, he elected to proceed 
by revision in (he High Court and the 
law ilocs lud tix any period within which 
petitions tor revision are required to be 
hrought. In these circumstances it seems 
to us (hat the case cited is not in point 
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and that it cannot be said that the plaintiff 
was prosecuting a proceeding at all while he 
was merely making up his mind to apply for 
revision. In this view the time whicii expired 
between the order of the District Court and 
the filing of the revision petition in the 
High Court (i-iz., from 19th October 
1905 till 21st December 1905) cannot be 
excluded, as the plaintiff contends, under sec¬ 
tion 14 of the Limitation Act. It is conceded 
that if this period be not excluded, the suit is 
still out of time. We think, further, that the 
respondent is entitled to rely upon tlie 
contention that in any event plaintiff cannot 
be said to have prosecuted the revision petition 
in good faith, within the meaning of section 
14 of the Limitation Act, inasmuch as it has 
been frequenty held by this and other High 
Courts that the High Court will not exercise 
its revisional powers when there is any other 
remedy open. Here the plaintifE had his re¬ 
medy by suit. 

It is unnecessai’y in these circumstances to 
consider the third point raised regarding 
amendment of the plaint. 

The second appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2610 of 1913. 

November 5, 1914. 

Fresent-.—^lv. Justice Sadasiva Aiyar 
and Mr. Justice Hannay. 

GOPALA AIYAR— Plaintiff—Appellant 

versus 

RAIVIA VENKATASUBBA IYER and 

ANOTHER—Defendants—Respondents. 

Civil Procedure Code (Act V of 1908;, s. 64 - Attach, 
inetii of mortgagee's rights—Subsequent alienation by 
mortgagee of his mortgage rights —Money reserved with 
alienee to pay off attaching creditors Attachment by 
another creditor of moneys in assignee’s hands — Pay. 
Vient by alienee to prior attaching creditors Subse¬ 
quent attachment, effect of, on such payment Assignor 
and assignee—Direction in assignment deed to pay debt, 
if can he revoked before payment ~ Revocation, power of, 
how affected by character of debt, secured or unsccurcil. 
. A direction in an assignment-deed that the assignee 
should discharge certain debts due by the assignor 
to third parties, out of the moneys forming the con¬ 
sideration for the assignment, may be revoked by the 
assignor at any time before the debts are actuall}' 


paid by t/ie assignee if the debts arc unsecured, but 
it cannot be so revoked if the debts are secured. 

Where, pending attachment by two creditors of Ids 
lights under certain mortgages, the mortgagee 
assigned Ids rights therein to the Jst defendant’ and 
directed liim to ]>ay t)ie consideration for tlie assign- 
ment to the attaeliiiig creditors and the assignee 
afterwards paid them off, but not before the money in 
his iiands liad been attached at tlie instance of the 
plaintitf, anotlier creditor of the assignor.- 

Held, that tlie assignee was entitled to protect 
himself hy paying off the jirior attaching creditors, 
and that such payment did not offend against the 
provisions of section 64 of the Civil Procedure Code 
and could not bo impeaclicd by the plaintiff. 

Raghnnafh'i Charlar y. Sadagopa Chariar, 12 Ind 
Cas 356; (1911. 2 M. W. X. 227; 10 M. L. T. 300- 36 
M. 348; 21 M. L. J. 983 at p. 987, followed. 

^ Second appeal again.st the decree of the 

Subordinate Judge of Tinnevelly, in Appeal 

Suit No. Ill of 1912, preferred against that of 

the Additional District Munsif of Tinnevelly, 

in Original Suit No. 298 of 1910. 

FACTS.—The riglits posse.ssed by the 
2nd defendant in two mortgage-deeds 
standing in his name having been attached 
by two of his creditoi's, N and S, under 
decrees obtained by them, he assigned his 
rights under the said mortgages in favour of 
the 1st defendant, on the latter undertaking 
to pay the decree-debts of N and S. Before, 
however, the 1st defendant paid the sum 
reserved with him to N and S, plaintiff had 
it attached in execution of a decree he had 
obtained against the 2nd defendant. 
Subsequent to the plaintiff’s attachment, 1st 
defendant paid N and 8 the moneys reserved 
Avith him as per assignment-deed and due to 
N and 8 under their decrees. The plaintiff, 
thereupon, got himself appointed as Receiver 
in the proceedings in execution of the decree 
Avhich he had obtained against the 2nd 
defendant and filed the present suit against 
the defendants to recover the sum for which 
he had effected the attachment, on the ground 
that the 2nd defendant had fraudulently 
executed the assignments in question after he 
had notice of the prohibitory order issued in 
execution of plaintiff’s decree and that the 
assignments Avere void under section 64 of the 
Civil Procedure Code and could not prevail 
as against his rights under the attachment, 
The 1st defendant contended that as under 
the assignment the sum Avhioh had been 
reserved for payment to -Y and 8 ceased to 
be the property of the 2nd defendant, the 
attachment by tlie plaintiff A\^as ineffectual 
and that he AA'as entitled to protect himself by 
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paying off N and S, in spite of the plaintiff's 
attachment. The Court of first instance found 
that the 1st defendant did not pay off A and 
S and gave the plaintiff a decree for Rs. 7o0. 
On appeal the Subordinate Judge found 
that N and S had been paid by the 1st 

defendant, and that notwithstanding that 
the payments had been made after notice of 
the prohibitory order issued at the instance of 
the plaintiff, tlie said payments were valid 
and binding on the plaintiff. He, 
dismissed the plaintiff\s suit. 1 laintiff, 
thereupon, preferred this second appeal to 

the High Court. r .i 

Mr. T. li. Krishuasicamy tor tlie 

Appellant:—The tincliug is that the 1st 
defendant paid the amount reserved with him 
under the assignment after receipt of notice 
of the prohibitory order issued at the instance 
of the plaintiff. Tlie payments are, therefore, 
invalid and cannot prevail against the right 
of the plaintiff under his attachment. See 
section 64, Civil Procedure Code. Notwitli- 
standing the conditions of the assignment 
the amount reserved continued to belong to 
the 2nd defendant, the assignor. 

Mr. C. r. Annufhkn'shua Atynr, for the 

Respondents:—Under the assignment the 

amount was directed tube paid to the attaching 
creditors. The assignor could not, therefore, 
revoke the direction and the 1st defendant 
wa.s entitled to protect himself by paying 
them off. SGelifiyhunafha ('latriar \\ Hadagopa 
('hariar (1). Section 64 of the Code of Civil 
Procedure does not apply to this case. On 
the date of service on tlie 1st defendant of the 
prohibitory order, he had no money of the 
assignor in his hands. 

JUDGMENT,—The plaintiff is tlie appellant 
in this second appeal. He attached in 
January 1908 the balance of the purchase- 
nionej' due by the 1st defendant to the fc.nd 
defendant who had sold to the 1st defendant 
his (2nd defendant’s) rights as mortgagee 
under two mortgage-deeds. The sales by 
the 2nd defendant of tho .said niortgago 
rights were in November 1907. On the 
date of the sale of the said mortgage 
rights of the 2nd defendant to the 1st 
defendant, those rights were under attachment 
in execution of two other decrees of the 
District ^[unsif's Court of Ambusamudram 
passed against tho 2nd defendant, the 

( 1 ) 12 Iiul. Cas. :i53; (ion) 2 M. W. N. 227; 10 
Li, X. 300; 3U M. 318; 21 M. L. J. 983 at p. 987. 


decree-holders in those two suits being 
Narasier and Subramania Pandaram. The 
.sale-deed, therefore, by the 2nd defendant 
directed portions of the purchase money to 
be paid by the 1st defendant to those two 
decree-holders. The 1st defendant did not 
pay those portions to those two decree- 
holders till the plaintiff attached those 
moneys in January 1908 and he paid them 
in February and June 1908. 

The question is whether the 1st defendant 
was .so entitled to pay up those sums to 
the ilecree-holders who had attached his 
vendoi'’s mortgage rights after those sums 
had been attached by the plaintiff. 

The learned Subordinate Judge in appeal 
held that as those suras were mentioned 
in the sale-deeds (or assignment-deeds), 
Exhibit I and Exhibit I (u). payable 
to those two decree-holders, those decree- 
holders themselves obtained title to those 
sums and that the 2nd defendant lost his 
title to those sums. We shall assume 
without deciding tlmt the learned Subordinate 
Judge's said view is erroneous. See 
Isivantm Pilhti v. T(i}'eg(t}i (2;. It is 
contended by the appellant's learned Vakil 
on that basis that as the purchase- 
moneys retained by, the 1st defendant still 
belonged to tlio 2nd defendant, the plaintiff's 
attaclunent of those moneys in the 1st 
defendant's hands cannot be defeated by 
the 1st defendant paying them up to the 
former decree-holders. 

The answer to this contention seems to 
be that the 2nd defendant had not an 
absolute title to tho moneys left in the 
hands of the 1st defendant. In the ordinary 
cases, where the vendor leaves the purchase- 
money in the hands of tho purchaser to 
be paid to the vendor's simple creditors 
(who have got no incumbrance over the 
property sold), it may be that the vendor 
can revoke the direction to pay to lua 
creditors and claim tho unpaid pui'chase- 
nioney liimself. Ho cannot, of course, do 
it if tho creditors to bo paid 
hicumbrances on the property sold. [^0® 
.section oT), clause 5 (/>), of tho Transfer 

of Property Act]. 

In tliis case, it seems to us that wlioi'o 
tho pucLdiasor (1st defendant) has purchased 

(2) 23 1ml, Cus. 051; 26 M. L. J. 127» 
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defendant’s Lr^ ge J Jhts' I 

title to the property C Lm tl," , 

enforceable under the ?ft n 

the amounts of tE ^ attachments unless 

by him were naid retained 

the decrees for whicl. 

were issnprl i- ^^t<achments 

•f c,“:"" C'* 

f^laim an absolute rig],t to ' tr ™’ 
retained bv fli,:. ^ amounts 

«aid decreSml5:.,r"^’^® 

to ^preJent f ^®"dant l,ad no rigl.t 

debts, in oti.ez' vo:S 

exercising hfits k'? '1 ^’^^-'^anfs 

against t" e td^d^fen an ‘ M 

those moneys to thp f *’ J "P 

■■" orfT .o'oia;'”. Sr',”'‘'r 

v«,i..p*" ^»"'«i» till, 

.■hid, II,. W1 

attachment at the tLe o ll i"’"® 

This i« +],^ I'Jaeorjn.s purchase. 

"ir i rV’d'*"• 

appellant, we dismiss ^S^inst 

M'ith costs. the second appeal 


^-Ippeal (/ismissed. 


OUDH JUDICIAL COMMISSIOXER’S 

C.vin Misceelaa-boos Appe^al Xo. 20 op 1914 

.August 4, 1914. 

PD '-^^JP-S^ajihaiya Lai A J C 

ram LAL AAm anothTr-Depexdants- 

.JkWq^.w ■ T. ^ESPOXDENTS. 
fion of, s!a-t for~oZ7j^i^ 

31908 ;, s. 20 . ^ Procedure Code (Act V of 


^vliicli is niateWaTtote'^ptoveil ^o*"*^* T 

fwn.od, end of in- 

mado, in( n the infniioomont 

i„n„„ 

rendition of tl o anno, sln^ L f'"’''' *'‘a f-’ 

give tl,o Idaintiff rAcI to r"'"'"’. 'o 

tlie Inisinoss is carried on tlie '1"' 

eonsolidntcd accent / 1 T’’" il'e 

■■.nothor pinoo "ot t L'd ''‘'i’' 

I'rovisiona of section 20 Cicfi P 
oust the Coni-f Tf fli/i ’ ^ojl ProccMltu-c Code 

Sfrr “ T1 Sr; 

/6h 19 K. 11 . 541, referred to ’ ^ J- 

A suit for the adjustment of parfnershfn a 

cm conveniently lie at nnv nf%i ‘ 7 ‘ I -wcoimrs 

partiiersliip busino.ss is RnUtantial'lV* 
though the contrnet of now ^ 1 •• on al. 

wJiere else, for tlio place wl pl^ico stnne, 

performed is ils nmln'^Sii; -I;: 

218, referred to ‘^t. H. f. li, 

,„b f.,' II,« 

or^rtTy 1ft LLk“""f'’' 1 '^‘'^■'’'bd 

fhaffh t tfm‘pL-ftitf *1'::’ 

into af T r‘ "-as entered 

into at Lucknow between Ram Prasad tbe 

father of the plaintiff, and Jagan Nath. ’ the 

Manager of tlie family to whicli the defend 

ants belong, for dealing in the import and 

export of that a shop was started at 

ucknmv for the said purpose, that the 
accounts of the actual dealings which took 
place at Lucknow used to be entered in the 
account-books kept at the Lucknow shop and 
that the accounts of the profit and loss of the 
entire business used to he kept by Jagan Nath 
at Cawnpore. The partnership came to si 
end on the 15th February 1911 owinrr In +f 
death of Ram Prasad, one of the part.fers 
The present suit was filed by the plaintiff 
on the 2nd January 1913 for rendition of 
accounts. The defendants denied that the 
contract of partnership took place at Lu k 
now and pleaded that the suit was 
cognizable by the Court of the Subordinate 
Judge of Lucknow. The learned Subordinitf 
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VRM.OIIK TAl.l'i |■■"Al:l' 'f'l'Al.AsAMI NAinC. 

.Iiul-'O liel.l tluit tlic r-.nilnirt nf pfirtiiorsliip 
Wiis ontorod int.i at Cawnparo and rotuiMie<l 
tlu^ plaint for prosi'iitatiaii to tlio prnper 

('iMirt. 

It is ailnilttcd liy U:nn iiJil. m 

liis evi<l(*iicp tliat u shop was maintiUiKMl at 

laickiiow fni- r-ai'ryiny: on ilic partnorsliip 
business anh that no ,sh..p appertaininir to 
the partnership was openeil at Cawnpore. 
'I’lie cause of action for a suit fcu' the adjust¬ 
ment of accounts of a partnorsliip arises at the 
place wliere the contract of partnership is 
entered into or wliere the business of tlie 
partnership is carried lui. unless tlien' is a 
special agre('?nent tliat the accounts wiuild 
be rendered only at a particular place. 'I'he 
terra "'cause of action' comprises every fact 
which is matt'rial to be proved to mititle the 
plaintitf to succeeil and includes an as.sertum 
of the ri^bt infrin.tred luid of the manner in 
which the infringement is made. A cau.se ot 
action may thus be compose<l of several parts, 
^and if one material part, namely, the carry¬ 
ing on of the partnership business whudi gives 
rise to a claim for accounts, is sutticient to 
give th(‘ plaintitV a right to sue at the place 
''where the busine.ss is caiaaed on, tin* lumv 
fact that the consididated accounts of the 
business an* kept at another place would not 
by it.self oust th(‘ (’ourtattlie former place 
of its jurisdi(*lion. isection 2tl of the C oile of 
C’ivil Procedure accordingly permits a suit to 
1)0 instituted in a (.’ourt within the local 
limits of whose jurisdiction a cau.se of action 
wholly or in part arises. In Ij/tckiurr (’hiiml 
V. ZnniiVHr Mrll il) their Lordships of the 

Privy Council, in dealing with a case in which 
the contract of partnership was entered into 
at Kutlam for the purcha.se and sale of 
opium ]U’incipally at Muthra, oliservt'd: 
‘•i\ow, wher(‘ can it be said that the cause 
of action, supposing it exists for that balance, 
prop(‘rly arosey Mu thru was, undoubtedly, 
t ho centi*al place of business: at Aluthra the 
liartnership books were kept; at Aluthra the 
partners wouhl have recourse to those books 
for the purpose of ascertaining tlie state of 
th(‘ transaction betwemi them; and if, in the 
re.sult, a balance was due t») t lu'appellants, 
.Muthra would l»e tiu* placi* whma' the pay¬ 
ment of that balance would havt* to be made. 
It, therefore, app(*ars (dear to their Lordships 
that if there is a cause of action arising out 

(]) S .\I. ! A. LMIl: I ^V. 11, (P. 1 Sutli. I‘. 

J. ri'y, I .^ar. I’ r. . 1 . 7 ( 5 :h 11 » K, K. 5 U. 


of tlie Imlaiiee resulting from tliesc partiier- 
sliiptrnnuctinns, that c.iuse of action.nro.se at 
Ar.itlna ” The mljustment of partnership 
account.s involves an examination of the 
ercilits, property and effects due and belong- 

iiicr to the partnership, and in .some cases the 
appointment of a Receiver to collect the 
outstanding debts and as.sets. The outstand¬ 
ing debts in this ca.se are mostly recoverable 

at Imcknow or through the Courts situated 
here. The aeeounts of the dealings at the 
imeknow sliop and the residue of the part¬ 
nership property are also at Lucknow and, 
as pointed out iii linrnh Meah .'i-ri/i V Khyee 
Mrah Sail (■>), a suit for the adjustment of 
the partncr.ship accounts can conveniently 
lie at any of the places where the business of 
partnership is siihstantially carried on. ft 
i.; immaterial to iiiqnire where the contract 
of partnership took place, for the p ace 
ivhcrc an .d,ligation is to he performed is its 
main .scat and place of jurisdiction. 1 he 
accounts wore prohiihly kept in this case both 
at Tmckiiow and Cawnpore, ns found by the 
learned Subordinate Judge, but each partner 

now wishes to throw the responsibility of 
rcmlering tlio accounts on tlie otner. Ajl 
dcfcmhints do not allege that the ngreementjl 
was to render the accounts only at Cawnpore.V 
The contract, according to them, was that 
the father of the plaintiff was to keep the 
accounts of the entire partnership business 
and was alone to be responsible therefor. 

We allow tlic appeal accordingly, set aside 
tlie order of the Court below and direct that 
the plaint he restored to its original mimber 

in the register and proceeded with according 

tu law. 

'I'lio cusls will abide the result. 

App€(iJ alloweiL 

(2'J 1 11. V . U. 218. 


MADRAS HIGH COURT. 

FULL BENCH. 

Lr iTKUs Ihvi'F.xr Ari-E.vt. No. 37 op 1914. 

September *24, 1914. 

,„,,_Sir John Kdward Power W“llis, 
OITg. Chief Justice, Mr. Justice Aiyl 8 

and .Mr. Ju.stice i^eshagiri Aiyar. 
AM-ILLORK TALUQ BOARD by 

1 ’ K KS1 1 )KNT—Petitioner— ArPKi,i.AN 

rersfks 

i-np M NATDU—Rksi'ONDKNT. 
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Breach of contract^Damaae^ 

iiwjieij. ^ f'l'Cesfi of earncftf 

for the forfeiture of ^de^pogV” \ iirovidin^ 

-d the person fo^' tvhoTteS' 

teredmthe contract doesmr ^ ! clause is on. 

retaining the deposit as a 

actual loss incurred bv him i-l ^**^*^50 but sues for 

other party, o„ the thSi'“' ^'o 

insufficient to cover such -T i * ‘’oposit amount is 
that the contnict prov es for 
tlie deposit and alL for tL ri^ft^ " 
he can)wt recover more fhn,i f>»c loss, 

hiciirred hy h!m ami thv fl hctn-een the 

^ Oclen^len T7 

J- Q. B-361:4Jur/x sfqqq' 27 L. 

1'3E. B. 740, £s,c V n : , Kop. r>90; 

38 L. T. 476, Howe }P C. P, SRS; 

L. J. Ch. J055; .50 L T 57R now i?*’' 33 

773, Shuttlceom V. C/e,® hq,q7',®;.^°2, 4S J. p. 

J. Ch. 121 , 101 L. T.-708 foiloweT ' 


Ind Ca.s 7501 ^ (reported in 21 

stS^c ‘ ‘i* 

in Small Cause Suit No. 133 of 1909. 

A 


FACTS.—The faet« *1, 

fully from the in/l appear 

Cas. 759. The anilia 7^°'’*®'^ ^1 fnd. 

of the Taluq Board of Ve]lor7 

“ s.rxr b'S” , 

f.i» 1.W S'S,S?.r'”’ f 

of his intention + earnest 

tract, he ZmsZrl the con- 

being two moiith? rent 

tJefaulter) be dfpriv;d of 

remaining months, but there sha 1 b'/a 7 

at my risk anr^ or.^ i shall be a re-sale 

shall be made ^®'*alting therefrom 

immoveable Lnn 7 T, or 

I shall also forfofrih® me, and 

it,St trt! 

- ‘t .rstt/s s-iz 

1)S»? 1“ T" ,'>”>"S'>‘ ■llooM He 

Sou I O “ •" •'“ 

mount. On revi.sion by the Taluq Board 

forcrr •**’'"* *''® to en- 

m fl V7h 7® in the contract, 

ale held in consequence of the defendant’s 


default sliould be rernvpi'«fl f i ■ 

S 2 ' £r 

person .suffering loss on de^ltts entTtld'to 
recoier the actual lo.ss over and ul !7 li 
amount of deposit forfeited while's; 7 7® 

eelett ;„ e,H “• T*™* 

firat of tliose stipulations, tlie platitiff Bot 

155 S"',‘S ‘£ “ 

uluead, fonfeitod, li,„ 

bohv.oTtoT"' """ ?*" t'Wmoeo 
etreen the lo.ss incurred by him and the 

deposit money. In the result the petition 

was dismissed and the plaintiff Reid 

appealed under clause I. 5 , Letters Patent. 

Air. ,S. Kurarfnc/mrfnr for Mr. £. A. Gorin, h, 

Baghara I,,er for the Appellant:—Accordino. 

Aivm- 77 i ff ' ^■'‘‘lasiva 

Aiyai, no difference is made between the 
case.s where the date of payment is expresslv 

V. paniell (1) is dear on that point. 

Lbir John Wallis., Offo. C. J_ AVas thaf 

case cited below?] 

the p' 7 No, it was not. In 

that thf 7 P"®vision 

that the deficiency should be paid out of the 

r6*S8/l0# 

In the present case, also, there is a refer- 
ence to the re-sale. 

Oormvall v. Henson (2). 

[Sir JoHX Wallis, Oppg. C. J. - Where is the 
rule that when property is deposited it becomes 
the property of the depositee?] 

Faraffoc/ianWr.—I say by reason of 
the breach. 

[Mr. Ayling, j,—D o you mean to say that 
by reason of the breach, it becomes his^J 

[Sir John Wallis, Oppg. C. J.— How does 

Howe V. Smith iZ) decide the case? It on]y2 
concerns itself whether the amount deposited 
could be recovered back.] 

Mr. .9. Fm-„rfa.War.-Pry, J., makes spe- 
cial reference to Howe v. Smith (3) Thr. 

basis of Ochenden v. Henley ( 4 ) is inconsistent 
with Hoiee v. Smith (3). ’ 


(1) L. R. 10 C. P. ,538; 38 L. T 476 

STmif, ?; i'ifA “■ «If. n. 

Ke. Su'is j. '■ “• 

(4) (1858) E. B. & E. 485: 27 L. J O P a 
Jm\ (n. s.) 999; 120 Eng. Rep. 690; ilS R^R. 740. ' 




22S 


INDIAN CASES. 


[1915 


SAMINMHAN < IlKi'TV T’AI.ANIAPPA CHKTTV. 

■ [Sir'JoHN- Wat.ij-s Okf... C.J.—Sometimes 
the earnest takes the form of a plate, some¬ 
thing wliieli will not give anything.] 

Air. S, \'^irfnlncltni/ftr. —At bottom of page 
lOI-, he refers to tlie same observations. 

[Sir Walias, Offo. C. J.— How do yon ex¬ 
plain Ery, J.'s observations^] 

Air. S. VaraJachanar. —There are two 

other eases, (JnXYith.^ v. 1 

and Y<hi(ffJriCnrfh V. Cfru-s ((>), Both 
of tliem are ineoiisistent with each 
other. The second ca.se is a judgment of 
Joyce, J. In the argument, reference is 

made to ih'l-rmloi v. ffnilnj (4-). 

[Sir .TmiN WAi.M-s, Offo. C. J.—Payment of 
deposit is a part payment of purchase-money, j 
Air. C. /?. Stihrantnnia Aif/rr, for the Re¬ 
spondent, was not called upon. 

JUDOAIHNT.—We think the case is 

covered by tlie authority (h'kemh-n y. Honlf^U 

(4-), which was distinguished in Esso.r 

V. ’ Dfim'Al (1), and referred to witli 
approval by Fry, .1., in JFowr y. Smith (;p and 
was appai'ently followed by Joyce, J., 
most recent ca.se of Shutflnrorth v. (d). 

We accordingly agree with Sadasiva 

Aiyar, and dismiss the appeal with costs. 

Appcol ilismis.s'cd. 

(o) (llHtlil 1 ('ll. I). 7H(ii 7"> h. (’!'• , 

((>) (luio) 1 ('ll. I7(it 7ii b. J. t'h. 1-b K>1 h. 1. 

70S. 


PRIVY COUNCIL, 

Apffai, Fi;o.\i Mii: Sfciifmi-: ('ori:r i>F C’f.vi.on. 

I leceinber Id, IdU, 
liord Dunedin, laird Siiaw and 
iic*rd Aloullon. 

SAidlNATll.VN (MlK'n'V wo ANnTMi;i; 

-AI'I’FLI-ANTS 

versus 

PI.ANAIAPPA (’llK'l''l’V~Ki;si>nNi.FM’. 

('rijimi Cii'if ]*i iin il It 11 ' .'•» . 51 —('/f/Z /’(<»• 

rnhirr Cn.h' (.It I'../ IllOSA < I. 11, r. '2 ~ 

nrtinu - ArhitroHn,,. In tirmi hn. f.irliH 

,n,niril irit'lhi-i firm .«Hlr.l h >f ~.\im rAlirrri j.l" ~ 

\rri>i-'l cfi'i .<nli.<hirtl'>,i hif ii.im'iiu iif 

in li''i' <‘( " rrrri i-l" — I'ro-nnlf.< til t> r> •! - Sn if i-ti 
pr»-ii"tn l-'rf.^h .<iiil /<•>■ iiin.nint In j.f^ 

irli.lhf,- miitnIniii'ilJ,- — ( (K'lioii^ , in'I n >.^>ii 

A ili'l'at'* 'h‘I \vr«'n lli'- two p:irni''i's oramnnry- 

l<-ii>liii^ lii'ia ''as ivVi-nvil n. jii-nilrjinT.'!. wlt.i alter 
tlir cnmiilrtii'Ti ol tlr- invrslig!ifi.Hi iln w ii|i a 
“rci'. ijit " which lh<* !ii»|icllant siirnctl. the arl-itranu's 
witii-'-cil ainl tl'c n•..■|ll.ll<UMlt ai-crpt lal and acOd 
In ai-cuidanc- with the “r.'cripl" the apiicl- 
latit imid ('i the rc>|i‘'ndi-iii Ks. ':i2 and handed to 

j'liiii two pronii.'saiy iinti-slur Ks. 11,(-Kt0 each in whioli 


„„ rate of interest, was inserted by an f 
tl.e |.arties intended tl.at tliey should b™r 
interest. The respondent thereupon went to one ot 
the arhitrators awl persuaded him to alter 1"'"‘ 
notes hv inserting therein 9 per cent, ns the rate ot 

interesf. He th.m sued on the two notes, but Ins 
suit was dismissed .nt the ftronnd that « 
alteration had been made in them. He 
another suit tor two items referred to in the reco,^ 

wliieh with ntlier items were the basts of the two 

''"j}w"!' (l) that the pmeeedinKS of the niytratore, 
thon.h hdin-nmlly eonllneted were i",‘I-- 

arbitration, tlial the sowaUid *“'^'1 in w-hieh 

the lindint; of the arhitrators and the 
it was to lie performed and tlmt the ease w * . ^ ^ 

e.^ample of "aeeord and satisfnet.on by a ^ 
a^M■eenumt.■• l.y wliiel. the prior nstlits ot the parties 

worn cxtingnisluMh and f,.„Uv inns- 

(2) that the P.nnof the claim was ^‘“***>’ 

niiieh as ihe sole existiii,. liability was ^ 

asreenieiit set out in the receipts, 

nieiit forthediseliinreof the aiiioiint. ^ 

means of tlie promissory notesonly i'M»vssed he mo. o 
„f pavnumt eoiiteni,.luted and arrai.fted foi at t « 
time,‘..nil tl.at tl.e respond,mt .•mild hrinf; an act.on 
for the ..npaid hahinee of the sum found due. 

Section :M of tlie Ceylon C.v, y ^ 

which eorrespomls to Order 11, rule 2, of the Ind an 

Civil Proeediire Cod.-, HKIS, is direeted to j 

cevlmnstioi, of tl.e ivlief in respect ot a J 
action and not to tl.e in. li.s.on ... one 
ne.ion .lim-.e,,. eanses of aet.on, even ‘^t 

arise f.-.m, tlm same transnetm.,. ll.o 

the elmise makes it inenmhent on the plat 
,1... whole of his ela.m 

second portion makes it ineumhent on , b 

f„, ,I,..'w hole of his rmnedie.s. The 

not inten.led to he .... illuslrntn... of the ' J 

I,l,li;,„lio.. .....I a .■olh.te.'.il secmr.ty for >'*' 

anca" one c„„se of mli.m for tl.e purposes of the 

'I'herefnre, a elaii.i on the hills and a 
an.onnt found d.,.| nn.ler the award nnd f"' '' 

pavtuenl w.is provi.le.l by the ..ftreement ".j 

'same vans., of m tio,,. hut „ro 

„„„„„llv ..selnsiv.. ......ses of aot.on, ««d th s the s. n 

sue.l for is reeove,.,hle by the respo.ul.mt hut 
l„.i„a „ fr.-sh ..etiou for the reiuamdor. 

Apinml from n jmlgmimt of tjie Supreme 
('..nrl of Coylitn (reported in Ih New Law 
K,.ports Kil) reversing that, of the District 

Court (if Diib'iubti, 

Mc'.ssrs. r. <>. I.'unviire, K. ^ 

/•;. Miller and K. Snmrnunrkeramc tot tlie 

t'.'vh.n HaiO, for the Appellants. 

‘Messrs /•’ liornhiirrf, K. (’. (of the Ceylon 
Jta.d an.l II. H’. for the Kespondent. 

.iriniMKNT 

l.oKP Moi hT,.N’.-Tho re.spondont is a 
inon.iy-len.ter earrying on hn8ines.s m 

('..loniho, ami the lirst appellant for 

a lime his agent and manager. He 
at the same time carryuiK on busines.. 
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sec'ond appellant. 

For about U years prior to Ju„e 1909 
the respondent was absent from Ceylon 
and the first appellant carried on his 
business during his absence. On his 

tlfeni” Iietween 

Ihe re.spondent alleged tliat there 
I as a large balance due to I,ini from the 
first appellant and also that the first 

appellant had not credited the re.spondent 

cei am piofits made by discounting* 
promissory notes at the Bank.s for firms 
n "hich the second appellant was a 
partner. Lltimately all the parties to the 

should lie referred to two other nioney- 
enders named Ramanathan Clietty and 
Muturaman Chetty, who after the com- 

CmA*'® '"'■®-‘*t'Sration drew up, on 

the 30th Augmst 1909, wliat has been 

signed the*''® ‘‘PPellants 
signed the arbitrators witne.s.sed and tlie 

lespondent accepted and acted upon. 

Tins document deals witli seven 

sum.s thereby admitted to be due from the 

appellants to the respondent amounting 

cee? . n 32, and it then pro 

ceedb as follows:— ^ 

And this sum of Rs. 28,224-5 32 we have 
«n.s day settled with you in the following 
manner; Rupees 224-5 32 paid to you by us 
this day ni cash, Rs. 14,000 by an on-demand 
promis.sory note payable with interest on 15th 
beptemher, and Rs. 14,000 by another 
on-demand promis.sory note given on the 
same date payable witli interest on 30tb 
-^ovember, all aggregating to Rs. 28,224-5 32. 

And this matter having been thus 
arranged and settled in respect of all the 
accounts between us, this receipt shall he 
the^ witness that there is no other claim 
against us hy jmuor by us against you.” 

Rs. 224-5 32 were thereupon 
paid by the appellants to the respondent, 
and two promissory notes, each for a sum 
of Rs. 14,000, were handed to Idm. Their 
Lordships entertain no doubt that, al¬ 
though informally conducted, the pro¬ 
ceeding was in the nature of an arbitra¬ 
tion, and the so-called “receipt” ex¬ 
presses the .finding of .. the arbitj’ators, 
'and the mode in which i.t was to be 


performed. B„t the que.stio.i, wlietliei 
oi not It should .so be reg.urded, k im- 

appe.iL Ihe receipt given by the 
appellants, and accepted by (lie re 
spoi.dent, and acted on by botl, parties 
pio\e.s conclusively tliat all the parties 
apeed to a .settiement of all their e.xisting 
li.spiites ^ by the arrangement formulated 
1 the receipt. It i.s a clear e.xample 
of what used to be well known in Com¬ 
mon Law Pleading as “accord and satis- 
Liction by a substituted agreement.'’ 
Ro matter what were the re.spective rights 
of tlie parties ,r, they are abandoned 
111 con.siderat.ou of the acceptance by all 
o a new agreement. The consequence is 

that Mhen sucli an accord and .satisfaction 

takes pmce, tlie prior rigl.ts of the parties 
<re e.vtingui.slied Tlieyhave in fact been 
e.xchaiiged for the new riglit.s; and the 
new agreement becomes a new departure 
and the rights of all the parties ar^ df 
represented by it. ^ 

There appears to be no doubt tliat it 
the intention of all the parties that 
the sums for which tlie promis.sory notes 

as Chetty interest, wh.cl. Is at a rate 
dependent on the current Bank rate, and 
AM.uld m the present ca.se have been 
between 6 per cent, and 7 per. cent. But, 
probably by an over.sight, no rate of 
interest wa.s inserted i„ the promissory 
notes, and the re.spondent, witliout com¬ 
munication with the appellants, went to 
one of the arbitrators and persuaded him 
to alter both promi.ssory-notes by inserting 
therein 9 per cent, as the rate of interest, 
i hough tins was an irregularity of a grave 
kind, their Lordship.s do not understand 
that It was done ^yith bad faith either on 
the part of the arbitrator or the respond¬ 
ent. It appears to liave been the result 
of a misunderstanding, and accordingly 
their Lordships treat it as a material 
alteration innocently made. 

On the 18th October 1909, the respond¬ 
ent commenced an action in the District 
Oourt of Colombo upon tlie two promis¬ 
sory notes so given to him. The appel¬ 
lants raised as a defence that a material 
alteration had been made in them, and on 

t iis ground the action was dismissed pij 
February 8tli, 1910, 
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Oil the 20tli April 1910, the respond¬ 
ent commenced the present action for 
tlie two sums of Ks. ll,:>2(>-7 :I2 ami Us. 771. 
Ihese were two out t)f six items referred 
to in the receipt, all feming towards making 
up the total of Ks. 28,224-5 82 which was 
tlie basis of the new agreement. The 
form of the plaint is such that it is clear 
that the respondent was attempting to 
assert in the action two of the claims 
Avhich were included in the award and 
settled by the new agreement. This he 
Avas not entitled to do since they had 
been extinguished by the acceptance of the 
new agreement. 

At the trial of the action, the District 
Judge found in favour of the appellants, 
on the ground that the two promissory 
notes were given in absolute payment of 
the debt, and that, therefore, no remedy 
remained to the i*espondent excepting 
upon tho.se notes. On appeal, the 
Judges of the Supreme Court lield that 
the notes Avere only accepted as a condi¬ 
tional discliarge, so that they only amount¬ 
ed to payment if paid, and tliat, inas¬ 
much as they had not licen paid, the 
original debt of Ks. 28,0( )0 remained. 
They accordingly allowed tlie appeal. It 
is from this decision that the present 
appeal is brought. 

Tlieir Loixlsliips are of oi>inion, as has 
already heen stated, that the form of tlie 
claim was faulty, inasmuch as the sole 
existing lialiility was under the agree¬ 
ment set out in the receipt. lint they are 
also of opinion that the arrangement for 
the discharge of the amount rouml due by 
means of the prornissoi'y notes oidy 
expressed the mode of payment eontem- 
plated and ai-ranged for at the time. This 
was essentially a matter of form i.nly, the 
substance of the award being that the 
specilied amount was actually due 
from the appellants to the respondent. 
Through an innocent act the promissory 
notes have become incapable ot being 
enforeed, and the appellants have availed 
themselves of this and iiave refused to pay 
the notes so tliat payment in the form 
contemplated has failed, lint this does 
not alfect the substance of the award (u* 
the basis of the arrangement whicli was 
Iial)ility, and, tlicri'fore, it was open to tbo 
ro^pondcMit to brine an a.-tini f,,,’ the 


unpaid balance of the sum found due, i. c., 
for the amount of the promissoiy notes. 
He has brought his action for an amount 
less tlian this and based it on AA'rong 
grounds, but, on the other hand, the 
appellants omitted to raise their true 
defence in their pleadings, Avhen there 
would have been an opportunity for the 
respondent to correct the grounds of 
his claim. 

The learned Judge at the trial held that 
this action Avas barred by section 34 
of the Ceylon Civil Procedure Act and 
Counsel for the appellants relied strongly 
upon this section in the argument before us. 
On account of the importance of the 
point it is desirable to cite the section 
in full:— 

“Every action sliall include the Avbole 
of the claim Avhich the plaintiff is entitled 
to make in respect of the cause of action; 
but a plaintiff may relinquish any portion 
of his claim in order to bring the action 
Avitbin the jurisdiction of any Court. 

“ If a plaintiff omits to sue in respect 
of or intentionally relinquishes any portion 
of his claim, lie shall not ufterAA^ai'ds 
sue in respect of the portion so omitted or 
relinquislied. A person entitled to more 
than one remedy in respect of the same 
cause of action may sue for nil or any of 
liis remedies: but if lie omits (except 
Avitb the leave of the Court obtained 
before the hearing) to sue for any of such 
remedies, lie sliall not afterwanls sue for 
the remedy so omitted. 

"For the purpose of this section au 
obligation and a collateral security for its 
performance slmll be deemed to constitute 
but one cause of actiim." 

Tbeii’ iiordsbips are of opinion that the 
learned Judge took an erroneous vioAV 
of tlio object and meaniiig of this section. 
It is directed to securing the exhaustion 
of the relief in respect of a cause of 
action, and not to the inclusion in one 
and the same action of different causes of 
actitm, even though they arise from the 
.same transaction. The first part of the 
clause makes it incumbent on the plaintiff 
io include tbo Avholo of his claim in his 
action. The .second portion makes it 
incumbent on him to ask for the Avhole of 
lii.s remedies. The tinal paragragb, in 
their Lordsliips’ opinion, is not intended 
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to 1)6 &.n illusfci'a,tion of the fore^v)iii^ 
provisions, but a substantive enactment, 
making an obligation and a collateral security 
for its perfoi^mance (which would otherwise 
be two independent causes of acti{)n) one 
cause of action for the purposes of the section. 
Viewed thus, it is evident that a claim 
on the bills and a claim for tlie amount 
found due under the award and for 

which payment was provided by the 
agreement are not the same cause (»f 
action, but are in truth inconsistent and 
mutually exclusive causes of action. So 
long as the bills were outstanding there 
was no right of action otherwise than 
upon the bills. It is, therefore, impossible, 
in their Lordships’ opinion, to hold that the 
claim for the amount due was the same cause 
of action as the claim upon the bills and ought 
to have been included in the prior action. 

Their Lordships, therefore, think tliat 
justice will be done by treating the sum 
sued for as being part of the amount 
found due by the arbitrators, the payment 
of which Avas provided for by the 
agreement and in respect of which the 
promissory notes Avere given. They hold 
that, as such, it is recoverable by the 
respondent, and that the appeal .should 
be dismissed. But this amendment Avill 
entail the consequence that inasmuch as 
the respondent has sued for a part only 
of the total sum due, he cannot bring a 
fresh action for the remainder 

Their Lordships Avill, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed but Avithout costs. 

Appeal disnu6f>ed. 

Solicitors for the Appellants : Mes.srs. 
Blytlij Button, Hartley A Blyfh. 

Solicitors for the Kespoiidents; Mc.ssrs. 
Holman, Birdwood Oo. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Miscellaneous Appeal No. IS of 1914. 

August 11, 1914. 

Present: —Mr. Kendall, A. J, C. 
SAHEB DIN —Defendant—Appellant 

verstis 

JANG BAHADUR SINGH— Plaintiff- 

Respondent. 

Jurisdiction of Civil and Revenue Courtsf ^F.jcetmenf 
possession — Graveyord. 



The phnntiff siu-urt-aca I'u oj.'crino- llu' avivudnut 

i.nmo-h t.lu‘ KentCnuW fn>.„ .A out of hls,cas 
Lin. , and was ivt(‘m-a to ria- Civil Court in rospect 
•dtluMvn.ainingSL/.u -y wlnV), wnre found to he a 
gi-aviyard as alleged by the defendant. Suhse- 
(piently on tin? phuiitiff's suing the defendant in the 
Civil Court t.n- i)o.ssessir*n of rlie.se S L/seYis the do- 
fondant pleaded tlnit the Court had no jurisdiction to 
cnterrani the smr, inasnnicli ns he wa.s the plaintiff's 
tenant in resp.'ct of the Ui hisini.-: and as in ro.spect of 

tiiese S all that retnained to i>e detonnined 

was the nature of the tenancy: 

7/eW, tliat the defendant iiot having admitted his 
tenancy with respect to the 8 biswos in suit, no ques- 
tion of the determination of tenancy was involved in 
the case, and that the real (luestion for decision beim^ 
the c.xistence or iion-e.xistenee of a custom of burvin”- 
bodies in the 8 6t.s-aY/,sy interfering witli the exercise 
of the plaintiff’s jwojirietary right.s, the suit was pro. 
})eily brouglit in the Civil Court. 

Appeal againsttlieorderof tlie Subordinate 

Judge, Bara Bank], dated Ibtli April 1914 

reversing that of the ■Vlun.sif, Fatehpur’ 

District Bai«a Banki, dated 14th November 
1913. 

B^ihu Rajeshwart Prasad, for the Appellant. 

^ Pandit doharan Nath Mtsra and Babu 
Sarjn Prasad holding Ijrief of i\Ir. E. Manual, 
for the Respondent. ’ 

JUDGMENT.—The plaiutiif, now' Respond¬ 
ent, attempted to eject the defendaiit, now 
appellant, in the Rent Court from 1.3 hisu'as 
of land. Jo the extent of o btstoas he Avas 
successful. A.s for the other 8 hiswas the 
defendant pleaded tliat it wa.s a graA'eyard in 
possession of himself and his ancestors from 
the time they wei*e themsehes z<oiii]i,dars of 
the village, and the Re\’enne Courts declined 
to eject liini but referred the plaiutiif to tlic 
Civil Court. The view which the Revenue 
Courts took Avill be clearly .seen from tlie copy 
of the Commissioner's judgment, Avhich is 
upon this record. Tlie plaiutiif then brought 
this .suit in the Civil Court for po.ssession. 
The defendant has replied that lie was a 
tenant of the plaintiff in respect of the 13 
hlsu-as and that in respect of these 8 hiswas 
all that remains to lie determined is the 
nature of the tenancy whicli he alleges is a 
matter for the Revenue Courts. The Court 
of first instance upheld his contention, and 
dismissed the suit. 3’he lower Appellate 
Court found that the suit wa.s properly brought 
in the Civil Court and remanded the case for 
trial on the merits. Hence this appeal. 

The finding at which the lower Appellate 
Court has arrived is correct. It is a mere 
perversion of AA'ords to sny tliat the defendant 
admits Ins tenancy nnd tbnt a dcclaiation at 
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to tlie nature of that tenancy alone is 'called 
for. A\^liat the defendant has in effect 
pleaded is tlic existence of a custom hy which 
he and liis ancestors from the time when 
they were proprietfirs themselves have had 
the right to bury bodies in this piece of land 
in the village,and theexistence ornon-existence 
of such a custom, interfering with the exercise 
of proprietary rights by the zemindar, i.s the 
question whicli is liefore the Court to deter¬ 
mine in this suit. 

The appeal is dismissed witli costs. 

Appeal dimissed, 

MxVDKAS HIGH COURT. 

Skcoxu Civif, A[-i*k\i. No. S72 ov 1913. 

September 2, 1914. 

Pre^'-ut: —Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 
GAXDbA PRDDA NAGANNA AXI> OTIIKL'S 

- PI, AIXT M-’ K.S AI' I > i: LI, A X 1- S 

rersn.< 

Sr\'ANAPPA AXD OTiicits—l)i:FKXiiAxrs— 

UKsi*nxi>r:xTs. 

Sp’rljl-- li A'-f 12, ohjrrt 

(■} •li’i-irr, vhi'ii [innitril -~('lril Pru. 

c-hn;- Cotl ' (At / r of />. II, r. 2— tV/tro' of 

III fir riitMnj fiin'ts /.r/sv? on th'ffcrcnf 

////">, if .< 'p Iror-lij 1,1 iln/.iiii ihh’. 

Ir is a irciftcr rntir<‘lv uirhin rlic discrctiiMi of tlio 
(' Mirr 1 > grant or r.-fiis • il'M'liuatit»ns umlcr si*c- 
ti )M -ti of rill* S|i{‘cilic Act. 

The olijoct tif ill • sc'-rioii is m‘iv'lv to jiarp *1 inif<• 
anil srn'iigtlicti ti'sriinrMiy r«*gar<liiig the title of the 
plaintilt sr) that udw'rsc attacks ••n it inav n<it 
weaken it. 

Wh'Mii'vci' ic| ‘iicf is hring creat<'il whicli might 
* in ilistiirhing the title of tim jilaint- 

iff. he will have a c mse of act ion f o .sie* under sec- 
tion 12. 

li suit With to (’•rtriiu projH'rtv i.s 

based on a (••rtain title, ili • |ilainti(V is imt ilebarred 
hr Order If, i*. 2, from suing to recaver s-mie other 
jiroperty on some otle-r groiiml. 

Th ik'iniin Jjipi! Kmiirir v. Dhiiijn [n I ir Bih'iilur 

3b/:/A, :n [. A. (JT; s (’. W. N'. .pr>: 11 - .M. .1. Mpj 

0 Horn. L.Il. -10.'>;2i; A. 2;tS0’.(’.): Kilhooi i Xo/chi.ir v. 
J)>ni^iN;,n Ttrn-, 2 I. A. Iti!); 2d \V. It. dll; i:> I!. I,. II. s;i 
(IbO.); (.'hiini is.iinnij / Mn.lil i,/r, 

211 M. -IS; Ilorrnlrn /,// R >,J ('/, .,nh-li IJ v. X,nr.,h 
S'lllni.Kf.hih li ihiiiliir, 7 linl. (’as. 21; 12 C. I,. .1. .T.dO 
Sl'>r Ham Cltiii/aninn v. .lini, Id H. d 1. (iron v. MaHiinJ 
(ISOO) dl Kng. R(>p. .illl; .7 Ves. .fr.) 2Sf)i 5 |I, |I. .[s’ 
]ir<iiiilrij V. IhtlhinA, (1S02) 7 V('S. (.fr.) d at pji. 21, 22- 
82 Kng. ll-i.. 2 at p. 0; (i K. JI. 58 at p. 05, followed’ 

Ji i 'f XU>.inn •/ Slnp}, !).'(, li ihn.lnr v. Kulrr Cl,uni 
PI, ifturh'irjrr, 1 B B. |I, d82 (P.C.); 2d \V. \l. 150- d 
Sar. B. ('. .1- 117: d Sntli I». C. .1. 77; 2 I. A.Sd; Draknli 
K'trr v. Ri-thir Xiilli, 15 Ind. Gas. 427; 10 C. W X 

888; 8B 7‘U; r///7Vrffr V, Snstranna Trvuy 
28 M. oO'l; lo ,M, fj. J. -10!), A'^nri/(/i v. Allardin, 12 
M. 181; PIrtlii pill Kunini,- v. Ouman Kunivar 17 C 

m (T. C-h 17 1. a. 107, distinguidicd. 


Bhujduh’o Bughau Chattccjce v. Trigunanath Mooker- 
jee, 8 C. 7()1; Shco Singh Rni v. Dakho, 5 I. A. 87; I 
A. 088; 2 C. L. R. 193; 3 vSuth. P. C. J. 529; 3 
Saraswati's P. C. J. 807, iSrrc A7//vn’a J/i7fer v. Srimntty 
Ki.dicn SuniJnri Dassce,} \ B. L. R. J7i (P. C.); 19 
W. R. 133; Supp. I. A. 1-19,referred to. 

Second appeal against the decree of the 
Court of the District Judge of Kurnool, 
in Appeal Suit No. 162 of 1912, preferred 
against that of the District Munsif of 
Kurnool, in Original Suit No. 1041 of 
1911. 

^Ir. M. O. Parfhasaraihi/ Aiyaugar, for the 
Appellants. 

Mr. A. A. Vaidyanatha Aiyar for Mr, 
C. I . Ananthakrt^'hna Aiyar, for the Respond¬ 
ents. 

JUDG]\rENT. 

Oi>nFU;M>, J.—The lower Appellate Court 
lias dismissed tliissuiton the pleadings on tlie‘ 
grounds t]iat(l) it is l)arred under Order IT, 
rule 2, of the Code of Civil Procedure, (2) 
tliat it is not maintainable as framed. 

The material facts are as follows: The 
plaintiffs claim the suit property and are in 
possession of it as reversioners of Nagisetti. 
The (1st and 2nd) defendants’ husband and 
wife liave also l^eon claiming it ns rever¬ 
sioners, but under a different title derived 
from one Veeranna. In Original Suit No. 
6 ol of 191(_) the 1st defendant obtained a 
deci-eo against the 2nd defendant for a 
declaration of Ins title as Veoranna's rever¬ 
sioner, her mother having been the last 
l)ersoii in possession of the property. In 
Original Suit No. 298 of 1911 the present 
plaintilTs obtained a decree against the pre¬ 
sent defendants, declaring tlvoir right ns 
reversioners of Nagisetti to certain properties 
other than tliose now in suit. Original 
Suit Got was pending wlien Original Suit 
No. 29S was tiled, but was decided before it. 

The objection to the suit with referenct^ 
t > Order II, rule 2, is based on the fact 
that tlie properties now sued for were in 
the defendants’ possession wlien Original 
Suit No. 298 was tiled, but Imve, as the 
I>laintitVs allege, come into their own pos¬ 
session subsequently. The plaintiffs’ suit 
is tor a declaration tliat the decree in Original 
Suit No. 651 was collusive and lias no 
ctfect so far as they atid the suit properties 
ill their Iiands are concerned ; and the 
contention is that they should have 
asked for this relief in Original Suit No. 298 
of 1911 and, therefore, cannot ask for it now. 
The learned District Judge argued tha!)| 
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because they Avere out of possession of these 
as >vell as the other properties, for ■\vliich 
they did sue, their cause of action was 
available for both, and they should have 
sued for possession of the whole estate. But 
they are. not .suing now on any cause of 
action directly connected with possession, 
since they have succeeded in enforcing 
their right to it otherwise. Their present 
cause of action, the alleged cloud on their 
title created by the decree in Original Suit 
No. 651, is a distinct grievance, which more¬ 
over arose after Original Suit No. 298 was 
tiled, and, therefore, could not have been plead¬ 
ed in it. In these circumstances there can 
be no objection to the plaintiffs claiming now 
what they could not have claimed before. 
This objection accordinglj'- i.s invalid. 

This conclusion affects the learned District 
Judge’s argument regarding the maintain¬ 
ability of the suit, becau.se he explained 
plaintiffs’ failure to ask for what he con¬ 
sidered the appropriate relief, a general 
declaration of their title, by reference to 
his finding that Order If, rule 2, debarred 
them from doing so. This explanation 
would, however, have in any case been useless, 
because their suit, as brought, must neces¬ 
sarily liave involved their establishing ( 1 ) 
their title, since their right to sue must be 
conditional on their establishing it, and ( 2 ) 
other particular facts entitling them to have 
the decree declared of no effect. 

The more serious objection to the suit 
i.s stated 63 '' the learned District Judge as 
being that the ' decree in Original Suit No. 
651 cannot and does not purport to bind the 
plaintiffs and that the 3 ’' cannot ask the 
Court to grant a bootless declaration in 
respect cf a matter which is self-evident.” 
Before dealing with the correctness of this 
conclusion, I observe that no authorit 5 ^ has 
been .shown for treating it, as the learned 
District Judge has done, as negativing the 
right to sue directly and not merely as 
ground for the exercise of the Court’s 
discretion to refuse the declaratory relief 
asked for. It is in fact relevant only as the 
latter. 

That the decree in Original Suit No. 651 
binds only the parties to it, the defendants, 
is,'of course, .self-evident. But it does not 
follow that the declaration asked for by 
the plaintiffs regarding it will be without 


effect. For it will enable tliem, if tliey obtain 
it, to frustrate the effort.s which the 1 st 
defendant may be expected to make to obtain 
delivery of the property in execution against 
the 2 nd defendant and prevent their being 
left, if tlie 1 st defendant i.s successful, to 
regain possession b 3 ’- an application under 
Order XXI, rule 100, of tlie Code of Civil 
Procedure, or perhaps eventuall 3 '' b 3 ^ a suit. 
It is relevant that the 1st defendant's 
pleading in no wa}^ disclaims his right 
to take sucli action. Vide Thakurain Jaipal 
Kiinivar v. Bhaiya Indav Bahadur Singh (1). 
For he alleged the validit 3 ^ of his decree and of 
his title under Veeranna, denying the validity 
of the plaintiffs’ title under Nagisetti. And 
apart from this indication of the defendants’ 
intentions, the presumption must be again.st 
them, since the 3 ^ are in no better position 
than the holder of an instrument alleged to be 
void, of whom it has been said, “if an in¬ 
strument ought not to be used or enforced, 
it i.s against conscience for tlie party 
holding it to retain it, since he can only 
retain it for some sinister purpose.” {Vide 
Story’s Equity Jurisprudence, 13th Edition, I, 
10.) And this is not to be restricted to trans¬ 
actions to which the plaintiff is a party, 
For the learned author proceeds: If it is a 
negotiable instrument, it may be used for a 
fraudulent and improper purpose to the 
injury of a third part 3 ^” 

Most of the decisions relating to declara¬ 
tions deal with claims to relief in that 
form in order to the protection of an existing 
title against repetition of direct denials of it, 
which have alread 3 ^ taken place, and turn on 
the plaintilf’s possession of an interest en¬ 
titling him to sue or on the possibility of his 
asking for consequential relief; and they are 
not of assistance here, where it must be 
assumed that the plaintiffs have title and 
possession and there can be no question of 
their duty to ask for the latter. Here the 
sole question is whether the po.ssible danger 
to be averted by the declaration asked for 
is so clear and immediate that the Court 
should use its discretion to grant it. The 
cases do not suggest any test of general 
application, but have been decided on the 
particular circumstances of each; and it i.s 
natural that this should be so. It is. then 

(1) 31 I. A. 67; 8 0. W. N. 465; 14 U. L. J. 149; 0 
Bom. L. R. 495; 26 A. 238 (P. C.}. 
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possible o]ily to consider liow the Court’s 
discretion was exercised in those the 
circumstances of wliich resemble most closely 
those before ns. 

In the <'ase of Jittjn XiluKnuj Jii'a 

Bahadur v. K(th‘c (Intm Bhaffarharjce (2) 
it was observed that plaintiff could not have 
a declaration for future use in consequence 
of a mere assertion, wliich mig-lit (for all 
that appeared) liave been oial, but that one 
might have been granted if lie had been 
applying for the cancellation of a deed 
impugning his title; and in Kafhama Xafrhiar 
v. Dorasiaga Trvnr (8) the Court, wliilst 
refusing a declaration, when the defendant 
had merely evinced hostility \iy granting 
power-of-attorney to an agent in order that 
he might assist in frustrating the plaintiff's 
claim to a zemhidari, said that its decision 
would not preclude his impeaching any actual 
diversion of the succession to his prejudice, 
fn Chinnasawmij Mudaliar y. Amluilarnua 
Madaliar (4) a declaration was gi-anted 
regarding an adoption, though it had not 
been alleged by any party to it in any pro¬ 


ceedings l>y or again.st the plaintiff. Ii 
Harendra Lai Ti'o// i'laardhry v. Xawah Salim- 
idlah Bahadur (o) the Coui’t made a declara 
tion re- garding a revenue .sale, though tin 
plaintiffwas not the <lcfaulter, and observed 
“it has been suggested th.it the plaintiff 
might have waitedtill In's tith? was challenged, 
Tn our opinion the plaintiff was not bound 
to wait till he actually found hini.self in 

jeopardy.It is perfectly true tliat 

.lilt.* cloud (on bis tithO 

must be cast, l>efore lie can ask for its 
removal; be iniist allege and prove liostilify 
on the part of the defendant, for no Court 
will move on purely speculative grounds." 
and held that tlie sale Iiad hetni i»r(uight alnnit 
to annul tlio encumbrances of tlie t(*nure- 
bolders, of wborn the idaintiif was one, and 
tliat he was, therefore, etititled to relief. 
None of tliese eases, in which the Court 
interfered or would have infcT-fei-cd, was 
stronger than tlie present. 

1 refer next to twr) ca.ses, in which the 
facts were very similar to those in.w in 
question. The defendants in each were tlie 

(2) 2 I. A. S;i; 11 11, I,. U. ;js2 (I’.C.); L>;i W U laO- 
3 Snr. P. C. J. 117; 3 Snth. 1 ». (’. .|. 77 . ^ ’ 

(4) y 

(a) 7 Trci. Pav. 21; 12 C. J. IV.U]. 


persons re.sponsible for a sale under a mort¬ 
gage decree, to which the plaintilf was not 
a party, of property which he claimed 
and of which he was in possession. It is not 
a valid ground of distinction that in those 


cases the danger appreliended was a delivery 
after a sale, whikst here it is one under a 
decree. For in them also the delivery 
would 1)0 made without notice to tlie plaintiff. 
In one of these cases, Deokali Koer v. Kedar 
2\afh (G), it was said tliat “none of the 
<leclarations claimed were expressed as decla¬ 
rations of the plaintiff’s right tn property 
and that, though the proposition, at which 
he aimed, mig^ht he in .some measure involved 
in those declarations, that was not what is 
sanctioned by section 42." This would, it 
might have been supposed, have been reason 
for dismissing tlie suit for declaration alone. 
It was, however, treated only as entailing 
only that tlie plaintiff bad implicitly asked 
for an injunction and must pay Court-fee 
for that relief. In these circumstances it is 
not clear what the Court intended to lay 
down in thostatement quoted, and I, therefore, 
prefer to follow' N/uVmai Chlnfaman v. Jivn 
( 7 ) in which it was held that, wdien the 
plaintilf s title was denied in proceedings 
to w hich he was a stranger, ho w'as entitled 
to sue and need not w'ait till he was dis¬ 
possessed. 

IjMstly 1 'I'rrary. Stasivarma Tevar 
(S) has liciMi much relied on by the defend¬ 
ants for the position that a declaration should 


not be granted when the transaction to be 
declared invalid would on plaintiff’s own 
allegations Ite buf a hrutum falnu^n against 
liini. I bat decision turned mainly on the 

vexatious nature of the plaintiff’s suit and 
tile ( ourt s inherent right to prevent abuse 
of its process by dismissing it. But, so far 
as it i>roeoeded on the ground referred to, 
it is distinguisbalile from the ease before us, 
1 here tlie Court recognized that if the party 
alleging an adoption pretended that the 
conditions, which would validate it, exksted, 
the person alfected by it should be allowed 
to impeach it; hut it held that the adoption 
attacked by the plaintiff was so totally 
nugatory from his point (ff view that it 
would he futile to make it the subject of 

judicial investigation. Here the decree 

(<>) b’» hul. Cas. 427; 10 C. W. N. 838; 39 C. 704. 

17) 13 n. 'M. 


(S) 2K M. r>(>0; 15 M. L. J. m. 
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between the defendants will be in nn 
way nugatory with reference to the 
lilaintiffs’ right, notwithstanding that they 
were not parties tt) it. For, as already 
pointed out, tlie Court will have no choice 
but to order a delivery under it, and will 
have no right to hear the plaintiffs objec¬ 
tion before doing so. In the one class of 
cases it cannot be supposed that the Court 
would act on the transaction at all; in the 
other it is clear that it would be able and 
likely to do so to the prejudice of a third 
party, the plaintiff, until it could hear him. 
I may point the distinction by reference to 
Gray v. Mathias (9) and Bromley v. Holland 
(10), the Court observing in the latter: It 
is not just to consider the instrument, 
merely having regard to the question, 
whether the demand can be directly founded 
on it; for an instrument, which apparently, 
though not really, (which must be shown by 
circumstances, dehors) creates an incum¬ 
brance, may by being produced defeat the 

ends of justice.1 do not go to the length, 

that if it is clear that no use can be made 
of the instrument, that is ground enough 
for the equitable jurisdiction to take it out 
of the possession of the party who can 
make no u.se of it beneficial to himself, but 
if a use may be made of it prejudicial to 
another, I should have an inclination to 
support the jurisdiction transfer the posses¬ 
sion of it.” 

The law standing thus I hold that the 
lower Court might properly, on proof of the 
plaintiffs’ allegations, use its discretion ^ to 
grant the declaration they claim. The 
appeal must, therefore, be allowed and the 
lower Courts’ decree set aside, the appeal 
being remanded for re-admission and disposal 
on the merits in the light of the foregoing. 

Costs in this Court willbecosts in the case. 

Seshagiri Aiyar, J.—The facts in this 
second appeal are fully stated in the 
judgment of my learned colleague which i 
iiave had the advantage of reading. 1 
shall deal very briefly with the two ques¬ 
tions of law which were argued before us. 

The first suit Avas based on the title ot the 
plaintiffs to succeed as reversioners and it 
admittedly did not include the present pro- 

(9) (1800) 5 Ves. Ui'.) 286; 5 K. R. 48; 31 Eug. 

^TlO) (1802) 7 Ves. (Jr.) 3 atpp. 21, 22; 32 Eng. 
Rep. 2 at p. 9; 6 11. R- 58 at p. 65. • ’ J 



perty. If the plaintiffs sued upon the same 
title to recover possession of the plaint pro¬ 
perty, tliere is no doubt tliat Order II, rule 
2, Avouhl be a bar. But tliey got po.s.session 
afterwards and their pre.sent complaint is 
that the defendants are .setting up a false 
title to it which lias necessitated their 
seeking the aid of the Court. If the 
contention of tlie respondents were to prevail, 
it would involve this, namely, that a plaintiff 
claiming to recover pos.se.ssion of the pro¬ 
perty must also pray that he should be 
protected against all possilile violations of 
his right in future in respect of that property. 
It would be futile to tile a suit of that 
nature and tlie Court Avould have rejected 
it at once. The lower Appellate Court was, 
therefore, wrong in holding tliat the .suit wa.s 

barred by Order 11, rule 2. 

The more important question Avliich the 
Judge has dealt Avith in less detail relates to 
the maintainability of the suit under section 

42 of the Specific Belief Act. I do not 
agree Avith his view of the averments in the 
plaint. He is apparently inclined to hold 
that if the plaintiffs sued for a declaration 
regarding their title, the suit would lie; 
but he reads the plaint as not asking for 
such a declaration. Reading prayers (1) 
and (2) of the plaint, I have no doubt that 
the plaintiffs asked for declarations that the 
property in suit belongs to them as the 
reversioners of Nagi Setti, that the defend¬ 
ants have no manner of title thereto, and 
that the decree collusively obtained behind 
their backs by the 1st defendant against 
defendants Nos. 2 and -3 is not binding on 
them. The real point for decision is Avhether 
a suit of this nature is competent, I shall 
refer very briefly to the history of the 
legislation Avhich resulted in the enactment 

of section 42 of the Specific Belief Act, as 
that Avill show Avhat classes of cases the 
Legislature intended to bring Avithin its 

operation. 

As Avas pointed out by AVilson, J., in 
Bhnjendro Bushan Chatterjee v. Trigunanath 
Mookerjee (11), under the English LaAV a suit 
for a bare declaration did not lie, unless 
the party suing could show that he Avas 
entitled to some further relief as a result 
of the declaration. The rule of English LaAV 
was in force as a rule of equity and good 
8 C. i61. u 
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conscience in tlii.s country, until the enact¬ 
ment of .section 10 r»f Act Vlfl of ISOJ); 
that section ran thus:—“Xo suit shall be 
open to objection on the ground that a 
merely declaratoi-y decree or order i.s souglit 
therebi': aiul it shall be lawful for tlie Civil 
Courts to make binding declarations ttf riglit 
without granting’ consequential relief." 
Even after this section the earlier decisions 
were to the effect, following the principle 
of English Law already referred to that unless 
there wa.s a riglit to some consequential relief 
which if asked for miglit have been given 
by the same Court or unless it was required 
as a preliminary to obtaining reliefs in some 
other Court, the Courts should refuse to 
grant a bare declaration. See Knthanm 
Sah'hiar v. Jjurashuja Tevar (3); Shi’a 
Singh liui v. Dakhu (12); *SVcc Xarain Miffrr 
V. Srermnttfj Kishcn Snnduri Dassee (13). 

The Specific Relief Act was afterwards 
passed which undoubtedly widened the 
scope of the remedy. Under section 42 of tliat 
Act the plaintiff has only to show that he 
has sohie legal character or some right to 
property and that his opponent is either 
denying or interested in denying such legal 
character or title. The object of the section 
is really to perpetuate and strengtlien testi¬ 
mony regarding the title of tlie plaintilf .so 
that adverse attacks upon it may not weaken 
it. Tlie policy of the Legislature is not 
only to secure to a wronged part 3 ' x^osses- 
sion of the property taken away from him, 
but also to .see that he is allowed to enjoy 
that property peacefully. In other words, 
if a cloud is cast upon his title or legal 
character, he is entitled to seek the aid of 
the Court to dispel that cloud. 

hat we have to consider in tliis case is 
whether the decree obtained by the 1st 
defendant apinst the 2nd defendant denies 
tlie plaintifl s title to his proxjert^'. It has 
been .said that it is not tlie function of tlie 
Court to enunciate abstract truisms of law. 
Following that reasoning it may be argued* 

that <is tlie fi'audulent dcci’ee can in no 
way affect plaintiilV rights, the Court should 
not lend itself to tlie task of declaring what 
is obviou-sly indisputable. Rut allliougl, 
tlie decree may not affect plaintills' ri<dds 


J.oJJ; ti >>araswutj s \ . C. J. S07. 


in pro:senti, it is evidence which, if allowed 
to stand, may result at some future time in 
di.sturbing plaintiffs' title. I think that is 
a sufficient grievance which the Courts 
should remedy under section 42 of the 
Siu^cific Relief Act. 

Coming to decided cases, in Xnrdin v. 
Allardni (14) a paffa was antedated and 
affixed to the plaintiff's house. The learned 
Judges held tins was not an infringement of 
the plaintilf s title and that he had no cause of 
action to sue. This case sounds as if it were 
an echo of the rulings under .section 15 of Act 
A 111 of 1859. The decision in i'ijiammy 
lenir y. Sasiranna Trnir (8) cannot be 
oxx^Iained awa^' on the .same ground. It 
lays down that it is not every fabrication of 
evidence that would enable a idaintitf to come 
before a Court of Law to claim a declaration. 
Rut the learned Judges who decided this case 
^\ere x>‘U‘ti(.s to the decision reported ns Chin- 
namtenuj Mndalinr v. Mndaliar 

(4). In the latter case, an adox^tion was set up 
A\ Inch had not the immediate effect of injuring 
tlie plaintiff s title. The adoptee was creating 
e\iilence whicli might at .some future time 
throw doubts upon the plaintitf’s title. The 
learned Judges held that that was a proper 
case for granting a declaration under the 
.Specilic Relief Act. Thus, .so far as Madras 
IS concerned, the latest authority is in favour 
of the x>*>«itioii that wlierever evidence is 
heing created whicli might ultimately re.sult 
in disturhingthe title of the plaintilf, he will 
lune a cause of action to sue under .section 42. 

1 he decision of the Judicial Committee in 
J nihi J\i} Knna'iu- \. (himnu Kunwar (15) 
looks on the face of it as if it is ox^imsed to the 
view taken in i'hinmmunny Mmlaliar v. Ahi- 
Inihinnin Mwlatwri i). Intlint case a Ttihihlw 
dioil loayMig a son and widow, this son after- 
wanis died leaving a widow who succeeded to 
the estate. It was lield by tlie Privy Council 
that the suit of the widow in po.ssession for 
declaration tliat an adoption made by Iier 
mother-in-law was invalid, should bo dismiss- 
<;d. Sir liarnes Peacock in delivering the 
.ludgnient of the Committee referred with 
<ipjn()\al to the statement of law contained 
in S/-,r Nuruiii Miffer y. Sivemiitty Kisheii 
hnii.lan /ti,«,r (l;i) a,Hl stated that “all 
la IS suggested by the learned Counsel ou 

(I I) 12 M. Kii. 

CO; 17 C. 'J33 (V. c,); 17 I, A, 107. 
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the part of the appellant in support of a 
declaratory decree is this; that at some time 
or other after the death of the present 
plaintiff the person, who according to the 
plaintiff's contention is not an adopted son, 
may by some means, eitlier by an act of the 
Government or otherwise, obtain possession 
as an adopted son.^’ This was \\e}d not to 
be a sufficient ground for granting the dec¬ 
laration prayed for, Reading the judgment 
carefully I am of opinion that whattlie Judicial 
Committee intended to lay down was that it 
was a matter of discretion in .such cases whe¬ 
ther a declaration should be granted or not. 
The decision cannot be regarded as laying 
down that a suit to avert a possible appre¬ 
hended danger will not lie. 

I, therefore, agree in the conclusion of my 
learned colleague that the suit is main¬ 
tainable. 

Appeal alluiced; Sntt remanded. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Rent Appeals Nos. 6 to 4S of 1914. 

June 25, 1914. 

Present: —Mr. Kanhaiya Lai, A. J. C. 
^htsammat MAHADEl KUAR— Plaintiff 

—Appellant 

versus 

SANT BAKHSH SINGH anx) others— 

Dependants—Respondents. 

Oudh Rent Act (XXII of 1886;, 126, 138— 

Intervenor—Good faith -Rent, payment of^Jvint 
tenants-^Co-shorer, right of, to collect his share of rent 
separately—Recocenj of co-shnrcr's fractional share of 
rent, [suit,, for, not maintainable—Division of joint 
lands' or tenajils necessary—Tenant paying rent to one 
OO’Sharer alone, released from further liability. 

In cases under section 138 of the Oudh Rent Act 
the main question for consideration is, whether tlie 
tenants paid the rents for the period in suit to the 
intervenor in good faith and whether the intervenor 
was in actual receipt and enjoyment of tlic rents 
from the tenants previous to tlm receipt of the rents 

sued for. .... 

In the case of joint tenants, it is not open to a co- 

sharer to collect his sliare of tlio rents separately till 

the lands or tenants are divided. A suit 1>\' a 

co-sharer to recover his fractional sliaro of i-cnts is 

not maintainable under section 126 of the Oudh Rent 

Mahadeo Smgh v. Bachu Singh, II A. 224; A. W. N. 
(1889) 87, referred to. 


Unless an arrangement between the co-sharers 
of a village amounts to a divisiim of the joint lands 
or of the tenants concerned, tlio payment of rents 

hv the tenants to anv of tlie co-sharers, on wliose 

% 

helialf they are cultivating tlie joint lands, is .sufheient 

to release them from further liabilirv. 

% 

Appeals from the decrees of tlie District 
Judge, Lucknow, dated 23rd December 1913, 
reversing the orders of the Assistant Collector, 
Bara Banki, dated 23111 September 1913. 

Pandit tiokaran Xufh Misra and Mr. 
Muhammad Mfisim, for the Appellant. 

Mr. Mnmtaz Husain, for the Respondents. 

JUDGMENT.—These appeals arise out 
of certain suits brought by Mnsammat 
Mahadei Kuar for lier half share of the 
rents due by certain tenants of Mauza 
Sardaha for 1317 to 1319 Fash. The 
tenants pleaded payment to Musammaf Balm 
Rani, who was impleaded under section 138 of 
the Oudh Rent Act. I’heCourtof Hrst instance 
found that the rents of seven tenants used to 
be realized by Mahadei Kuar and 

of the rest by Mnsammat Balm Rani. It gave a 
decree to the plaintiff for tlie rents claimed as 
against tlie remainder. Both the parties 
appealed to the District Judge of Lucknow, 
who came to the finding that Mnsammat 
^fahadei Kuar had no interest in the village 
and no right to collect the rents and dismissed 
lier suits. 

He found that there were indications of an 
arrangement having been atone time arrived 
at between the ladies, informally permitting 
each of them to collect half the rents of the 
village, but there was nothing to prevent 
Mnsammat Balm Rani from asserting her 
exclusive right afterwards in defiance of that 
arrangement, jilnsammat jMahadei K^uar 
appeals. 

In cases under section 138 of the Oudh Rent 
Act the main question for consideration is, whe¬ 
ther the tenants paid the rents for the periods 
in suit to the intervenor in good faith and 
whether the intervenor was in actual receipt 
and enjoyment of the rents from the tenants 
previous to the receipt of the rents sued for. 

The finding of the learned District Judge on 
the point is not quite clear, but it is^ not 
necessary to remand the case, for there is no 
allegation that the tenants or plots were 
divided. 

The history of this family dates from as far 
back as 1857, when the estate of Raja Hardat 
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Singh of Bnn<li was confiscated by the British 
Government for complicity in tlie Arutin^'. 

The Raja died shortly afterwards leaving 
two sons, Mahesh Bakhsli Singli and Mahahir 
Baklish Singh, who left Bahraich and settled 
in Eyzabad. In I8b*(), Raja Sarahjit Singh, 
Taluqdar of Ramnagar, who was related to the 
Raja of Bandi, took pity on them and invited 
them to live in Matiza Sardaha, District 
Bahraich, and made a grant of that village to 
Raja Mahesh Bakhsh Singh, the eldest mernber 
of the family, for the purpose of maintenance. 
Whether that grant was personal to Raja 
Mahesh ihakltsh Singh or to the members of 
the family is a matter on which the parties 
are now at contest. iMahesh Bakhsh Singh 
and Mahabir Singh were then living jointly 
and it is not disputed tliat they continued to 
do so till their deaths. Mahesh Bakhsh 
Singh died in iSOb, leaving a widow 
mat Bahu Rani and a son Swami Bakhsh 
Singh, who was then a minor. The manage¬ 
ment of the estate was carried otj, after the 
deatli of i\Iahesh Bakhsh Singh, by ^lahabir 
Bakhsh Singh. Swami Bakhsh Singh died 
shortly afterwards in 1:109 /'Vs*/*', and Mahabir 
Bakhsh Singh died four years later. For 
some time M/tsammaf Bahu Uani, the mother 
of Swami Bakhsh Singh, and widow of 
iMahabir Bakhsh Singh jointly carried on 
the manageniLMit of the estate and co¬ 
operated in filing suits for arrears of rent 
against defaulting tenants and applying for 
their ejectment in their joint names. Some 
disputes appear, however, to have cropped 
up between them afterwards, and each of 
these ladies tried to collect rents separately 
from sucli tenants as each could influence. 
Criminal proceedings were tiienstar ml under 
.section 107 of the Code of Criminal l*roccdnro 
by tlie tenants, supporting the claims of 
each of the ladies, against the agmits and 
servants of the other, charging tliem with 
making forcible attempts to colh'ct rents. 

On the 22iul Alay 11)0/ the servants of 
Mnsammat Maliadoi Knar were Ixmnd over 
to prevent a Imeacli of the peace and 
a certain amount of (inietude was ivsfored. 
The nature of claims, which each of 
ladies was then setting up. is n<.t (luife 
clear, but it seems probable that each of Uicni 
was claiming the whole estate, }fas,nnmaf 
Bahu Ram claiming it as the nmfhei- of 
her deceased son Swami Ba<hsh Singh, and 
Mfuamytia/ Mahailei Knar as the widow of 


the last surviving male member of the 
family. The arrangement referred to by the 
learned District Judge is said to have 
been made at or about that time with the 
object of .settling the dispute by permitting 
each of these ladies to collect a half share 
of the rents or to divide tlie collections in 
ecpial shares. But the arrangement does not 
appear to Iiave been afterwards adhered 
to. The learned District Judge observed 
that Mtfmmmnf Balm Rani collected her 
half share of the rents for 1317 FasU to 
1.319 FnsJi\ but attempts by Mmammat 
Mahadei Kuar to collect her half share 
for those years were resisted. Muaammaf 
Bahu Rani now professes to have collected 
tliat sliare herself. It is significant that 
the tenants in the village did not receive 
their holding either from MHsammat Alahadei 
Knar or from }[iu'iammaf Bahu Rani. They 
were cultivating tlie lands from before, 
and in view of tlie disputed rights of 
inlieritance as between the ladies, it is 
o.xtremely undesirable that they should be 
allowed to suffer or made to pay the rent 
twice over. One of these tenants, Sant 
Bakhsh Singh, liad, liy a compromise filed 
by him in an ejectment proceeding taken 
out by }rttsanimnt Bahu Rani and Mu^atnmof 
Afahadei Kuar, expressly agreed that he 
would hold the land on behalf of the 
said ladies in the same way as he originally 
held on behalf of Raja Sarabjit Singh, 
and his disavowal of the rights of 
^ft(.'ia)Hllt(tf Alaliadoi Kuar, under the 

circumstances, appears to be inexcusable. 
Ill the cas(‘ of joint tenants, it is not, 
however, open to a co-sharer to collect his 
share of the rents .separately till the land 
01 ’ tenants are divided. A suit by a co- 
sharer to I'eeover his fractional share of 
rent is not maintainable under section 120 
of the Oudli Rent Act. In Mdhatleo 
Snujh V. Hack a i<iugh (1), a suit by some 
of the co-sharers in a joint and 

undivided mahal for a declaration of their 
title to receive a proportionate share 
of the vent payable by the tenants 
and for tlu» recovery of such proportionate 

sliare of rent was held to be hfxrred by 
file provisions of .^^oetion 100 of the N. 

■ 1 . Kent Act, in the absence of a 
local cu. tom or express conti*act authorising 

D A- 321, A. W. (1889) s7. 
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such suits. The arrangement of which tlie 
learned District Judge found indications, 
was an arrangement made by the ladies 
themselves, to which the tenants were no 
parties, and, unless such an arrangement 
amounted to a division of the joint lands 
or of the tenants concerned, the payment of 
rents by tenants to any of the co-sharers, on 
whose behalf they were cultivating the joint 
land, was sufficient to release them from 
further liability. The tenants pleaded pay¬ 
ment of the rents claimed to Mnsnmniat Balm 
Rani who admitted their receipt. The re¬ 
medy of the plaintiff under the circumstances 
is to sue Mnsamniaf Bahu Rani for her share 
of the rents. 

The appeals are, therefore, dismissed with 
oost^. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2669 of 1913. 

November 5, 1914. 

Present:— M.V. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

KUTTAYAKATH VIRA VARMA VALIA 
RAJAH AVERGAL— Plaintiff— 

A?pella\t 

versxcs 

ERINHAL KARUVANTA VALAPPIL 
AYISOUMMA, ]jy her Muktiarnamadar 
KUNHI MAYAN, and others— 
Defendants Nos. 1 to 8 and 11 to 14— 

Respondents. 

Keligious trust Trustee^ pou'er of, to alienate 
corpus of trust fujid for repairs -Manager of joint 
Hindu family and trustee, powers of, if similar. 

There is no difference between tlie rights of the 
alienee from tlie manager of a joint Hindu family 
and one from the trustee of a religious trust. 
Though ordinarily a trustee of a temple should 
nob alienate the corpus of tlie trust fund by 
way of mortgage or sale, but should try his 
best to raise the sum required for the necessary 
purposes of the temple, such as repairs, by jDublic 
subscriptions or by cui’tailment of other expenditure, 
yet an alienation made by the trustee for such 
a purpose is perfectly valid, if tho alienee ad¬ 
vances the money after making bona fide inquiries 
and satisfying himself as to the necessity tor 
raising tho funds required by the alienation in 

question. „ , 

Nallayappa PilUan v. 1 

Sannadhi, 27 M. 465 at p. 472 (F. B.); 14 M. L. J. «l, 

referred to. 7 c . t 

KonwarDoorganathRyyv. Rnn Chnnder Sen, 4 1. 

A. 52 at pp. 62, 63j 2 C. 341 (P. C.), followed. 


Second appeal against the decree of the 
Court of the Subordinte Judge of North 
]\Ialabar, in Appeal Suit No. 25 of 1912, 
preferred against that of the District 
Munsif of Cannanore, in Original Suit No. 
526 of 1910. 

FACTS.—The suit was instituted by the 
Valia Raja and manager of tlie Kattayam 
Ki/hake Kovilagam to set aside a kanom- 
deed executed by plaintiff’s predecessor to 
defendants Nos. 1 to 8 in respect of tlie plaint 
properties wliich belonged to tlie Kuzhimbil, 
devasom owned by the plaintiff’s Kovilagam 
and to recover possession of the same. The 
question in the case was whether tlie kanom 
demise was for proper devasom purposes and 
binding on the properties of the devasom. 
The first Court lield that no proper necessity 
liad been made out and gave the plaintiff a 
decree as sued for. On appeal, the Sub¬ 
ordinate Judge found that the Kuzhimhil 
temple stood in need of urgent repairs and 
that the kaxwm was executed for 1 aising the 
amount required for effecting such repairs 
and held that it was binding on tlie temple. 
He further held that, even if the amount so 
raised was utilised by plaintiff’s predecessor 
for his own private purposes, yet inasmucli 
as the defendants believed in good faith that 
the amount was required for repairing the 
temple and advanced the same in that belief, 
the kanom was binding on the temple. He, 
therefore, dismissed the suit. From this 
latter decree the plaintiff preferred the above 
second appeal. 

Mr. C. V. Anayithah'ishna Aixjar, for the 
Appellant:—According to Malabar Daw, the 
corpus of the property belonging to a devasom 
cannot he encumbered at all. Even such 
pressing necessity as repairs to the temple 
is no excuse, as the same must be met from 
the current income. Nallayappa PilUan v. 

Pandara Sannadhi (1). 

Mr. J. L. B<x$ario, for the Respondents 
The observations in Nallayappa PilUan v. Am- 
halauana Paxidara Saxmadhi Cl) are very wide. 
The alienee from the trustee or manager of a 
temple stands in exactly the same position 
as an alienee from the manager of a joint 
Hindu family. The only requisite is that 
honafide enquiries should have been made by 
the alienee and he must have satisfied himself 
as to the existence of necessity. Kamoar 

(t) 27 M. 465 at p. 472 (F. B.); 14 M. L. J. 81. 
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Doorgannth Boy Bain Chnmler Sen (2). The 
lower Appellate Court ha.s found the 
existence of necessity. The alienation must, 
tlierefore, be upheld. 

JlJDG^tFJNT.—-While tlie observations in 
Nalliyappn PilIian v. A mhahivnna Pandara 
Sanyuuli (1) are entitled to veiy/»reat respect 
and wliile trustees of religious temple trust 
property should not ordinarily alienate by 
mortgage or sale any portion of tlie of 

the properties belonging to the temple, but 
ought to try their best to raise public 
subscriptions or to curtail expenditure in 
order to obtain moneys required for repairs 
pf the temple, we thiiik that we are bound 
by the observations of their Lordships of the 
Privy Council in Kantrar li.ujrganafh Boy v. 
Ram CJiiDnli'r Sen (2) that tiu're i.s no 
difference between the rights of the alienee 
from the manager of a Hindu joint family 
and tile alienee from the trustee of a religious 
trust, and that provided luma fide inquiries 
as to the necessity of the repairs of the temple 
were made by the alienee and he was satisfied 
on such iiKiuiries as to the necessity foi' 
raising money for such repairs by the 
alienation proposed to him, the alienation in 
his favour must be upheld. 

The second appeal is dismissed with 
costs. 

^ I ppral difiin/ssed 

(2) 4 r. A. o2 at pp. 02. 2 C. ri tl (!». C/,. 


LOWER, BURAIA CHIEF COURT. 

Secoxp CfVH, Ari'KAf, No. Jlf) ok 
November LS, 1014. 

PresentiSlv Charles Fox, Kt., Cliief Jinlge. 

AIA TJIA AN’n uTiiKKs — I)i:ki:ni>ants_ 

Afci:t,r.A\Ts 

versj(s 

P. L. Al, Af. CHETTV FtUAf— 

Pl.AIXTIKKS —IlKsroN’DKNiv. 

Appeal, seroa,l~('onrurrrnf luulinys l,o,rrr 
based on no eehleure-Hiyh Conrf, ,,.nrr,- „f i„tr. ier. 
cnce—Vlnint, siiinimj an I rrrilirafi>>n - Pr.irf i.-r ~ 
Parties not ueffni'j siinininiis s^rn'd _ 

Coiirf, poirer of — I*roreilnre. 

Wh,M-o tlio ImviM- ... un.vsa ,I, 

not ImscMl on cvnlpruMs it is n .sul.stanlml or 

on.or .„ t K. proro.lun. of (ha, Co„r, whirl, r,„|,|,.s 
the Ifiol, (,,),ir( (o inliM-fiTo In Kcron,! „pnr.|| 

Uam-u.la Kmnnn n,'h, v. Hrujrn.lm Kish,.,:- i; ■„ 

Chowdh,;j, 1, C, 875; 17 I. A. 05 (P. C.), followr,!. 


Judges are bound to see that plaints nee signed by 
persons autfiorisod to sign them niul that veri6oation8 
arc nof treated as mere formalities. 

lieu parties do not get summonses served on 
their \vitness(*s in tiino for them to appear on the 
day of hearing, the Judge .sliould proceed to deal 

With the ease on the materials at tlie time before 
liim. 

Air. Anhlrmria, for the Appellant. 

Air. i'hari, for the Respomlents. 

JL DC AIENT.—The suit was for Rs. 950 
due on a promissory note for Rs. 500, dated 
the 20th November 1905, and was filed on the 
20th July 1910. It is prima facie time- 
barred, but two sums of interest were 
alleged to have been paid by the defendants 
VIZ., Rs. 00 on the 19th Alay 1900 and Rs. 50 
on the 21st July 1907, the latter of which 
saved the bar of limitation. 

Aluch carelessness in procedure i.s displayed 
by the record. In the plaint, the plaintiff or 
plaintiffs is or are descrilied as P. L. Al, Al. 
Alutbayab Ciietty, a firm carrying on business 
of money-lender in partnership^ at Pyapon 
by the managing partner Sattappah Chetty, 
residing in Dedaye now at Pyapon. 

Sattappali Clietty was not examined at 
any stage of the case. Ho signed the plaint 
as Power-holder and bo alone signed tlie 
\eriHcation wliicb is as follows;_ 

‘We the plaintiffs declare tliat what is 
stated in the plaint paragraplis Nos. 1, 2, 3 
■u e true to our knowledge und paraginphs 
No.s. 4 and 5 true to our lielieL^' If this was 
correct he must liave been called as a witness, 
but be was not; be was not oven called upon to 
Iiroduce tlie power-<if-attornej' which liis 
signature be-tokened be belli. Judges are 
bound to see that plaints are signed by per¬ 
sons authorized to sign them, and that 

verifications are not treated as more forma- 
lit ie.s. 


I be promis.sory note sued on was not pro¬ 
duced in Court until nearly eleven months 
after tlie suit was tiled ; this was another non- 
observance of preserilied pi'ocedure which 
slionld not have been allowed by tlie Judge 
it III' had been careful. Aluny postponements 
and adjonrniuenfs were allowed which should 
iiof lia\i‘ betni allowed. Alost of them were 
lieeau'-e wiflu'sses bad not appeared. AVIieii 
fill* parlies bad not taken the trouble to get 
smmn >nses servi'd on tlieii* witnesses ill time 
b'.’ I hem f.> appe:ir on the day of hearing, the 
.fudge sliould liave pnu'eoded to deal with the 
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ca.se on the matei-ials at tlie time before him 
Une long ud.iournment was graiiteil to suit 
the coiivenienee of tlie partie.s ami witnesses 
and becau.se the plaintiff (presumably Sat- 
tappaj was going- to India on busins.'^s. Throe 
witnesses were examined for the plaintiif on 
the .)tli June 1911. One was e.xamined as 
to the iJurmese hand writing on the pn.mi.s- 
‘S'ory note. He said that he did not think the 
handwriting and signature on tlie note were 
those of tlie male defendant; yet the note was 
f^dmitted in evidence. The 2nd witness knows 
nothing about the case. The 3rd said he 
lat made a translation from some account 
hooks produced before the Court. No one 
was called to say what these books were or 
whose they were, or whether they were books 
kept in the ordinary course of business, yet 
the translations were admitted,in evidence. 
Another witness was examined on the 1st 
Novem-ber 1911. He spoke not to the 
execution of the promissory note, but to tlie 
later payment of interest. At the time of 
payment he was a clerk in anotlier Chetty 
firm and had been shown the promissory note 
by the plaintiff’s Pleader shortly before lie 

» give evidence. He pvofe.ssed 
to remember that the male defendant liad 
written an endorsement on tlie note about 
the payment of the .sum and that one of the 
female defendants had touched the pen. This 
man’s evidence was obviously worthless. 

; On the 1st November 1911, that is nearly 
sixteen months after tlie suit was filed, a 

petition by one Chona Tamby, described as 
agent of P. L. M. M. Sattappa Chetty, was 

I ^ _ a commission might 

be issued to Sivagunga District in Madras to 
take the evidence of P. L. M. M. Moothayah 
Chetty, the man wlio was alleged to have 
lent the money and taken the promissory 
note from the defendants, and of Murgappaii 
Chetty, the man wlio wrote the note. Per¬ 
haps the strongest occurrence in the case 
is that the Advocate for the defendants did 
not object to tlie issue of the commission at 
that stage. The promissory note was not 
sent with the commission. There is no 
record of its having left the Court and neither 
Muthayah nor Moorgappab in the evidence 
S€aid that tlie defendants signed or - in any 
other way executed this pr<MiMss<n-\- iintetlu'ii 

before them. No evidence has been given in 
the case proving the execution by the defend- 
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unis of Ihn iMu-ticului- note sue,! upon entitling 

it to mlmi.s.SKm ni e\ idenee. Yet both Courts 

hiive .gi\en u deeroe for the anmunt sued for 
on il. 

This very simple suit in the ,Suh-Divisio,ml 

t 'Hirt dragged (Ml from the 20 th July 1910 

until the 14th Huy 11112 f,j,. 

yeurs. I’he Divisional Judge eonh'rmed the 
decree of the jSuli-Di\ isioniil Judge. The 
course of thought of the Divisional Judge in 
Ins consideration of the ea.se is difficult 
to follow. Jlost of his remarks tend 

to a conclusion that the suit should be 
dismissed, but Hnally he dismi.ssed the 

appeal on the ground that lie coii.sidered 
forgery of the note unlikely. He did not 
deal directly with the 2nd gi-ound of' appeal, 
which was that the lower Court erred in 
holding that the plaintiff had di.seharged the 
burden lyin.g on him of proving that tlie pro- 

mi.s.sory note bad been e.xecutod by tlie 
defendants. 

riie defendants Iiave Hied an appeal to this 
Court from the decree <>£ the Divisional 
Court only on tlie limited grounds set out 
in section 100. The defendants’ Pleader 

relies on those stated in clause (c) r/~: _ 

Suhstantinl error or defect in the procedure 
provided J>y this Code or by any otlier law 
for the liiiio being in force which may pos- 
silily liave produced error or defect in the 
decision of the ca.se on the merits.” In my 
view tliere was no evidence given in the case 
which justiHed a Court in giving a decree 
for the amount due in the note; because 
execution of tlie note sued on was not spoken 
to or proved by any one. 

In Hemaifta Knmari l)cbi v. Brojeudro 
Ki-ihun' lioy Chotcdhnj (1) tiieir Lordships of 
the Privy (kuincil lield tliat where the lower 
Appellate Court had given a decree not based 
on evidence, tin's was a substantial error or 
defect ill tiie procedure of that Court which 
entitled tlie High Coart to interfere in second 
appeal under the provision in tlie Code of 
1882 corresponding to section 100 of the 
present Code. This view of tlie scope of the 
provision justifies me in liolding that where 
as in tliis case, there is absence of necessary 
.evidence of execution of a document sued on 
ainl not Jiduiitied, claii.so (r) of section lOO 

(jl 17 C. 675: 17 L A.. 65 (p. C.), 
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of the Code justities interfex’eiice -with the 
decrees of the lower Courts. 

For these reasons I allow the appeal and 
reverse the decrees of both tlie lower Courts 
and dismiss tlie suit with costs. 

The plaintiff firm must pay the defendants’ 
costs in all the Courts. 


Appeal allowed. 


OCDH JUDICIAL COMMISSIONER'S 

COURT. 

Rent Appeal No. 4 of 1914. 

June 16, 1914. 

Vye.<ent: —^Ir. Kanhaiya Lai, A. J. C., and 

^Ir. Kendall, A. J. C. 

LALA SlNCiH— Defendant - Api-eelant 

versus 

HA/ARI SINGH— Plaintiff—Respondent. 

(hnU, Rent Art (XXll of IH8C>, 108 (2), 127 

_ Conacut of hiiiillonl to fennif's ocrnpnfion, (th.-noice of 

_ Orriijxiti ot, nmiiiflinrise,} —Rrnt, rccoirnj of, suit for 

_ Pnir ami cfnitnhlr rent to he Aefennincd—Laufnt 

orcninifion f<uhse<iitenfl ij heconiimj nnfairfnl, effect of — 
\\ ifhilrtticnl of Consent jirerionslij •jlren, rfeet o/— 
l.'intlltnA's {in})o.<slfillit>j to Imre tjiren ctiiisenl at coni- 
)iienreinenl <f tenant's oecaimtion, effect if~^"()cciipie<J,'' 
interpretation of—Halt for it-tennination ami recovcr{f 
of rent, umintalnahilittj of. 

In section 127 of tin' Oinlh ID-nt Act flio nbscnco 
of c »ns('nt refers to tlio |):‘i'ioil for wliicli tiu* rent is 
ciainoMl, l)Ut where the occupation was by previous 
consent or was otherwise lawful, a more withdrawal 
of the consent liv tin* landlord docs not brill" the 
case within tlie purview of that section. 

'I‘ln' object of section 127 of th(' Ondh Kent .\et is 
to a landloril tlieojilion of sniii" a trespasser 

in tlie Civil Court for possession and dama,"es, or 
Ireatin" him for the jK'riod of bis unauthorised 
ocenpation as a teiuint and snin"liini for the n'eovery 
of rent at such rale as tin' Kent Court may consider 
fair and ecjiiitable. 

An occupation wliicli was lawful in it.s incoplion 
is not excluded from the operation of section 127 
of the Oudli Kent Aet if it subsc(|uently bccamo 
unlawful, in the same? way as an ocenpation wliicli 
bc"an by consent camnit b(' iiu'linlcd in it merely by 
the spasmodic witlidrawal of that consent. 

The defendant, wliih' a co-sliarcr in a villa^f*, 
liiinself cuUivateil some land, and eontinued to do 
so witliout ]>ayment of any rc'iit after his sliare 
was sold to the plaintiff, the land bein" such as could 
Tjot baV(' bej'oine an ex-]iroi)rictarv lioldin". Tho 
jdaiiiliiT sued the defc'iidant for arrears of rent for 
the ])criod snbso(piont to the sale, under sections 127 
and 108 of (lie Oudli Itent Act. It was not allejfcd 
that tlie ])laintifr bad j^dvi'u bis consent to the defend* 
aut'i oceuputioii at or after tho purchase: 


Held, that, as the defendant’s right as against the 
plaintiff to use and occupy the land and the plaint¬ 
iff's right to claim rent therefor came into existence 
for the first time after the sale and as there was no 
occasion for tlie jdaintiff to liave given his consent to 
tlio defendant’s occupation at its conimciiccincnt, the 
))Iaintiff was entitled to Itave tho rent detennined 
niidor section 127 of the Ondh Kent Act and claim 
its recovery under section 10:1 (2) of that Act in one 
and the same Suit. 

Deputy Commissioner of Pertah Cork, Manager ij 
Pnragaon v. Sheoamhar, 1 O. C. 28; Rani Jathans 
Knar v, Girdhar! Tetvari, 1 O. C. 40; and Deputy 
Cuminis.sioncr of Fyzahad foi 'ii\aneinan Dsfaie v. Gur 
Daynl Singh, 17 Ind. Cas. 4G4; 15 O. C. 311, distin- 
gni.shcd from. 

Bhnhhiiti v. Knar Sumer Singh, Select Decision 
No. 20 of 1892, rcferix'd to. 

Appeal from the decree of tlie District 
Judge, Hardoi, dated 21st Jauuary 1914, 
iipbolding tliat of the Assistant Collector, 
Hardoi. 

Rabu i>alf(j Iiam, for the Appellant. 

Baba Basdev />«/, for tbe Respondent, 

JUDGMENT. 

Kanhaiya Lae, A. J. C. The defendant 
was co-sharer of Monza Bhadaicha. His 
sliare of the village was sold by auction 
prior to 1910 and Avas purchased by the 
plaintiff. At tbe time of tbe auction-sale 
lie was cultivating some land from 1903 
and bo continued to cultivate tbe same 
tlieroaftor without payment of any rent. 
His cultivation not having boon of 12 years’ 
standing, ex-proprictary rights could not 
have been ac(iuired in respect of it. The 
present suit was brought by tbe plaiiTtiff 
for arrears of I'ont for 1.317 to 1319 FasU 
in respect of that land under sections lOS 
and 127 of tbe Ondh Itont Act. The Courts 
below decreed tlio claims, lu.lding that the 
defendant was in occupation of the land 
without the consent of the landlord. In 
appeal it is contended that the possession of 
tho defendant dated from before the auction 
sale and, therefore, section 127 of tho Oudh 
Rent Act was not applicable, and reljance 
is placed in support of the contention on 
Ihpufy Commissioner of Perfah Gffr/i, Manage'^ 
of Barnyaou Estate V. Sheoamhar (1), Avbich 
was followed in Bani Jaibans Knar v. Qtr* 
dharl Tewarl (2). Section 127 of the Oudh 
Rent Act provides for assessment of rent on 
person.s occupying land Avithout tho consent 
of tho landlord. The absence of consent 

(1)10. C. 28. 

(2; 1 0. C. 40. 
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refers to the period for which tJie rent is 

claimed, but wliere the occupation was by 

previous consent, or was otherwise lawful, 

a mere witlidrawal of the consent by the 

landlord would not brine: the case within the 

purview of section 127 of the Oudh Rent 
Act. 

Tliere might be cases wliere an occupation 

which originated by consent may lose its 

character as such and become unlawful, as 

hy ejectment in the manner provided by 

law, but in such a case the resumption of 

possession after ejectment constitutes a 

re-entry and gives rise to a fresh cause of 
action. 

The object of section 127 is to give a 
landlord the option of suing a trespasser in 
the Civil Court for possession and damages 
or treating him for the period of his 
unauthorized occupation as a tenant and 
suing him for the recover^'- of rent at such 
rate as the Rent Court may consider fair 
and equitable. There was no occasion in 
this case for the plaintiff to have given his 
consent to the occupation of the defendant 
at its commencement, because he was not 
then the owner of the land, and it is not 
alleged that lie gave his consent to the 
defendant s occupation after the purchase. 

In Deputy Commissioner of Pertah Garh 
Manager of Baragaon Estate v. Sheoamhar (1)’ 
.^bpankie, A. J. C., observed that section 
127 of the Oudh Rent Act was not intended 
to meet the case of a person entering upon 
the land Avith the landlord’s consent but 
remaining on it as against his Avill. But 
qua the plaintiff, the occupation of the 
defendant began from the date on Avhich the 
property Avas sold and the sale confirmed, 
and if on that date or on any date 
subsequent to it, no consent Avas given 
by the landlord to the occupation of the 
defendant, rent could be claimed against 
him for the use and occupation of the 
land under section 127 of the Oudh Rent 
Act. An occupation Avhich Avas lawful in 
its inception is not excluded from the 
operation of section 127 of the Act if it 
subsequently became unlaAvful, in the same 
way as an occupation which began by consent 
cannot be included in it merely by the 
spasmodic withdraAval of that consent. 


In Pant Jathaiis Knar v. Girdhari Tewari 
(2) the defendant had been for years in the 
possession of certain plots in excess of those 
to Avhich he Avas entitled, and on its being 
afterwards discovered by an Assistant Settle¬ 


ment Officer that lie Avas in possession of 
more than he aa'us entitled to, the landlord 
sought to treat him as a trespasser in regard 
to the portion of the land of Avhich he A\'as in 
possession in excess. Tliose plots having by 
long association and treatment became a part 
of the tenant’s holding, section 127 of the 
Oudh Rent Act was held not to apply. In 
Deputy Commissioner of Fyzabad, for Ndnemau 
Estate Gar Dayal Bingh (8) negotiations 
Avere going on during tlie ejectment pro¬ 
ceedings between tlie land-holder and the 
tenants for settling terms on Avhich the 
tenants could be allowed to continue in 
occupation and counter-parts of leases Avere 
actually taken by the landlord from the 
tenants on the faith of Avhich the tenants had 
Avithdrawn their objections to the ejectment,- 
Avhile formal leases Avere also prepai’ed, 
though not signed, by the landlord. An 
ejectment taken out under those circumstances 
by the landlord Avas held to be a mere 
formality, Avhich did not alter the character 
of the tenants’ possession or make them a 
tiespasser so as to bring the case Avithin 
section 127 of the Oudh Rent Act. 

The circumstances of the present case are 
entirely different and none of the above 
decisions, therefore, apply. 

The right of the landlord to claim rent for 
the use and occupation of the land came into 
existence for the first time after the sale Avas 
confirmed, and as no consent Avas given by 
him at that time or afterwards, lie is entitled 
to have the rent determined under section 
127 and claim its recov'ery under section 108 
of the Rent Act in one and the same suit. 
The appeal is, therefore, dismissed Avith costs. 

Kendall, A. J. C.—I agree. Considering 
the Avording of the section, it cannot be said 
thatoccupied ” means merely held” or 
“ retained .” If such a meaning Avere con¬ 
templated for it, it Avould be superfluous. 
But the occupation of the appellant, as against 
a landlord, commenced after the confirmation 
of the sale, and it so commenced without 
the landlord’s consent. Section 127 has been 
properly applied. 


(3) 17 Ind. Cas.464j lo 0. C.3)l. 




iNDJAN CASKS. 


[1915 


21 {! 


VI N'KAIA.MMA r. MANIKKAM NAVANI VARU, 

TIioiv ai‘u t\vi> (itlior gi-ounds i-einaining 
l«ii’ ilisposal. It is ai'jrue^l that tin* Courts 
In.'linv wrou”’ in treatin.*/ ;iu oi'ilrr in 

ninlalion as a linal ailjndifalion upon the 
(jueslinii ol’ wlietliei* or imt appellant luul 
aeqnirt'd e\-propi*iotary ri.s^^lits in these plots, 
lliey have not done s(*. 'L'he lower Ap- 
]a‘Ilate Court, enipliasi/'inff the existenee of 
the njutatioii order of the 27th October 
upheld tlie findiii,!; of the Court of lii*st 
instance, and that Hndiny was based upon evi¬ 
dence recju’ded. 

It is also artrued that a suit for determina¬ 
tion of rent must have pi’ecedetl this suit 
for ari-ears of rent, d’liis is concluded by our 
finding on the first ground, that section 
127 does apply to tlie casi*. Koi* we agree 
■\ritli the \-iew taken in Bhdfthuli v. Kmtr 
Siiine/' Siu(fli (l) that the fair and e(iuit- 
able rent j^ayable unil(*r this section is 
to he tletermined in tlie course of a suit 
foi* arrears of rent un<ler section lUJS (2) 

©f the Act. 

. 1 piifdl i/isniissril. 

( I) Scleef I)«’ci>ioh Xd. oT 


MAOKAs liitiii conrr. 

-Vi'i’LAi, AOAi.Nsi’ Oi:iu:i.’ No. 2bl o|- iDlih 

August l!l, im f. 

J'rcscH/: —Air. Justice Sajhisi\a Aiyar and 

M r. J list ice Xa pier. 

A KXlv ATAM M A - -Jh; 11 i'io.\ ini - -Ai'cki.lan r 

rt'fsds 

MAMKK'A.M XAVAXI \'AUt: \m. oiinn;^ 

- -Cor.M i;i;.|h. ri l 1 om;i;> — ({I > I'mmh. \ rs. 

I. rrrntitiii — A i>i>lii'ii/ii'it nn'.-r Ih'tii 12 tu'-'i s hunt ihil, 

• •I <h<-nr --('hi/ I',iirtiln,-,- {'.>./,■ (A,! r../P.I:iS), .v. |> 

I AI rri’h iiij fjcrit / nui <»/ «m/< (•■/(»;</»•»■ / 

<>J (‘.I fi'it f It'll jif/itiini fimsiilfir'l ns I’riiilimi — 

f.iviiitmii ItIt'llfIt'll ('i>n/1IInotmil t'l nfil ii ff /'I'o/nm — 

jililit’iiOi Poitiriilii,' fiuisl riu'l l"ii «•/’ ilffr,;' — 
I'ff’i'tls i>J (‘tnirl Itisf -('tni.l's ^»ur,-,- Itis 

I'l'flll'tls. 

Ifji n'iiiLj I III - (N'ci'res granl iiig iti jiihi-I ii >ii> M-ri ion I.S 
( IV11 I r< ii ri 111 r<' ( I >1 li up|i| i< ‘s I n :i 11 ■ ii I m - r < Itr< -i "v. 

\ 'liiTt-t' tliifri iiiv ilii' l•\e(•lll^lm oT ji e< >u\i-\;ni«-i 
come iiiidcr llie expression “ilirecis tlie de. 
'•I'.iii' [■! 'P' I f iiT t,-!;.,i, |U il Pron ibiri 

C "d« . 


An s\]>i»li<*atioii for oxocution is to be taken as 
)n'nding until it is rolh/lif ilisposod 

'riieri'fore where there was notlnng to show tliat 
an rxee\i(ion petition praying for tlie execution of a 
convevanee was either dismissed, or struck off, or 
oilii-rwise disposed of: 

//c7i/, that tlie application was still pending and 
that a snbsi'ipieiit exeention petition containing the 
saim* jirnver was only a petition to continue proceed¬ 
ings under the old petition. 

A jiartieular eonstrnelion of a decree operates as 
ivs jnih'roio in suhseipu'nt proceedings '.letweeii the 
same parties. 

.V t’onrt has inherent po>ver to eonsiriiet its lost 
records. 

Appeal against the order of the District 
Court of Xortli Arcot, in Execution Petition 
Xn. 11 of 1910, in Original vSuit Xo. 11 of 
189") (Suh-Court of Xorth Arcot.) 

Air. 7'. ydniaiinJid Aiuaugai\ for the 
Appellant. 

Air. X. Srininisd A/Ud>i{fdr (with him Air, 
X. S. K(trasimliachaf'i)y for the Uespoiulenls. 

JUDGMENT. 

Sapasiva Aivau, J,—This is an appeal 
against an order passed by the District 
Court of Xortli Arcot in execution proceed¬ 
ings. 'I'he decree .sought to be execute.! is 
a compromise decree, dated the 25th Alarch 
1895. Idle execution petition wliich was 
dismissed by the learned District Judge as 
haired by section 48 of tlie Civil Procedure 
CotU* was lik'd on the lOth December 1909, 
more tlian 12 years from the date of the 
decree. 'hlu^ decree-holder put forward 
sevi'ial arguments in support of his contou- 
(ioii that si'ction 48 does not bar liis claim, 
'riiose aiguments might bo formulated 
tbus: — 

(1) 'riumgli the decree is dated in 1S95, 
it iu'came executable only in 1898 and 
according to tlie true construction of section 
48, clause 1 (u), Civil Procedure (hide, the 
twelve jears beyond whieh execution should 
lie I’efusiHl commeneed from 1898 when tho 
derive hei’ame execulahle, and not from 
1895 wlieii the ilocreo was pas.sed. 

(2) If, liowever, sueli is not tlio tiuo 
eonslruetioM of section 48, clause 1 («), tlien 
it must he lu'ld that section 48 does not 
cover all kinds of decrees and tliat its 
])rovisions do not apply at all to a decree 
which is nol t'xei'utahle on th(‘ date of its 
passing ami that, therefore, the disability 
to exoenlo after 12 years does not apply to 

-Uch .( ileOieC. 
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' (3) If contentions (1) and(2) above are 
both unsustainable, the decree in this case 
might be treated as one “directing the 
delivery of a pi-operty ‘at a certain date " 
tiiiis to come uihIcp se.-liui, Is, ,.b,,wcl (A) 

the 1*3 years haviiig (hen In I.o m.n.lrd' 

from 1898. 

(4) If all the above three contentions are 
unsustainable, it is lastly argued tJiat the 
present execution petition of December 1909 
might be treated as a mere application to 
continue the proceedings in the former 

ii^xecution Petition Ko. 74 of 1899, which was 
granted but which has not yet been hnally 
disposed of, in which case section 48, Civil 
Procedure Code, which prohibits only fresh 
application after 12 j'ears does not call for 
consideration at all. 

These four contentions put forward on 
behalf of the decree-holder (appellant) have 
been met by various counter-arguments 
advanced by Mr. S. Sriniva.sa Aijmngar who 
appeared^for the .iudgment-debtor (respond¬ 
ent). Very^ numerous authorities were 
quoted and discussed on both sides. I think 
it necessary to refer only to the more im¬ 
portant of them in tin’s judgment, an 
exhaustive consideration of all the ca.ses 

being not likely to lead to greater celerity 
of expression on my part. 




As regards the first contention, the ca.se in 

wKrishnaji Govind 
(1) IS direct authority in support of the appel¬ 
lant s arguments. That decision, liowever, 
was critically analysed by Mr. S. Srinivasa 
Aiyangar who asked us not to follow it. It 
must be admitted that the construction 
placed by Chandavarkar and Batchelor, JJ., 
in that case on the words in section 48, 
clause 1 {a), is prima facie a little forced. 
While that clause provides that no fresh 
application presented after the expiration 
of 12 years from the date of the decree 
sought to be executed” shall be granted, the 
learned Judges of the Bombay High Court 
expand that clause as if it stood thus;— 

((zl) the date of the decree sought to be 
executed ’ where the decree is at once capable 
of execution, and (fl2) where the decree 
becomes executable only on a subsequent 
date, the date when it so becomes executable. 

(1) 15 [lid. Cas 822; 36 B. 368; 14 Bom. L. E. 381. 


AMiether tlie clause 1 (u) as it stands is 
logically capable of this rather wide exten¬ 
sion, is not free from doubt,—such an 
extension may carry out the real intention.s of 
Ih.- fa'gi.slaliire. or itmny Im* tliai fin* l.egisla- 

lure Ion! .-:iy|ii 111 tin- conf iiigenc_\ nf llic dalo 
of the drereo not lieing always (In* date \vli(*ii 
it becomes executable and the learned -Judges 
supplied tlie omission canying out what 
would have been the pro\ ision made by tlieLe- 
gislature if they had not forgotten that con¬ 
tingency. 'J’he Legislature probably committed 
a similar oversight when enacting the 
provision contained in the present Article 182 
of the Limitation Act (old Article 179). That 
Article provides generally a period of three 
years for the limitation of execution proceed¬ 
ings; and the first paragraph of tlie tliird 
column which relates to tlie commencing 
period of limitation mentions “the date of 
the decree” as the starting date. It seems 
to me clear that tlie Legislature assumed 
witliont warrant that all tlie decrees without 
exception are capable of immediate execution. 

^ However, the Courts found in tlie Limita¬ 
tion Act, Second Schedule, iiself a prior 
Article 181 (old Article 178), which relates 

to applications for which no period of limi¬ 
tation is provided elsewhere” and tlie time 
from which the period begins to run is 
mentioned in the third column of that 
Article as when the right to apply accrues.” 
The Courts accoi’dingly lield that Article 182, 
third column, clause (1), did not apply to tlie 
execution of a decree which is not executable 
on the date of its passing, but that Article 181 
applied to tlie execution of .such a decree 
though the first column of Article 182 refers 
generally to “a decree of any Civil Court,” 
that is, in any and every decree or order of 
all Civil Courts. The learned Judges wlio 
decided the case in Narliar Uaghnnath Naphad 
v, Krishnaji Govind (1) foz’tified their rather 
forced interpretation of section 48 of tlie 
Civil Procedure Code by referring to tJie in¬ 
terpretation of Article 182 of the Limitation 
Act (old Article 179) by the Allahabad High 
Court in Muhammad- Suleman Khan v. Mu¬ 
hammad Yar Khan (2). Mr. S. Srinivasa 
Aiyangar contends that the harsh provisions 
of Article 182 (Schedule II, Limitation Act) 
could be and were more easly got over by the 
Courts, because in that same Limitation Act 

(2) 17 A. 39; A. W. X. (1894) 191. 
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iitiother Article ISl could be made to cover 
lliose bard cases which would be afFected if 
the provisions of Article 182 were applied 
literally, whereas there is no other section in 
the Civil Procedure Code wliich could be 
resorted to to save decrees whicli fall under 
section48, clausel(u). This, of course, assumes 
that just as tlie Ijimitation Act was intended 
to provide exhaustively periods of limitation 
for the execution of all kinds of decrees, the 
Civil Procedure Code wislied to bar all decrees 
after a pei‘iod of 12 years calculated from 
some date or other. This (luestion, wliether 
section 48 was intended to apply exhaustively 
to all decrees (except, of course, to decrees 
for injunctions expressly excluded from its 
provisions under the ne\v t^ode of IDOb’), lias 
also to he considered when discussing the 
second contention on belialf of the appellant. 
I need only say that the development of the 
law by judicial decisions does not always 
follow an entirely logical course, and as the 
decision in JxiirjlniinflJi Aup/nu/ v. 

KrUhnaji (loviwJ (1) seems to be an equitable 
decision, wheth(*r it can be based upon a 


strict logical construction of section 4S, clause 
1 (u), or not, 1 would feel inclined to follow 
it if it was necessary 1“ do so in this ease. 
I do not tliink, however, having regard to 
my opinion about tlie fourth contention of 
the appellant (which oiiinion of mine is in 
his favour), tliat it is necessary tliat I sliould 
express a decided \'iew in this ease as to 
whether the decision in \<ir/nir Iidtjluonifh 
Naphful V. K itiU'iH'l (1) should be 
followed or not. 


Hefore leaving this subject, I might shortly 
notice the contention (»f Mi’. S. Srinivasa 
Aiyangar that according to llu' true con¬ 
struction of the decree in this ease, it di<l not 
become executable even in 1S!>S, that it is 
still unexocntalile and that the execution 
petition is, therefon*, ])remaluro. Tin* par¬ 
ticular provisions of the very eomplieated 
decree fnow sought to Ix' ('X(*eut(Ml) which 
are material to he staled for (In' decision iif 
this appeal are to the following elVeet : — 

That tlie first ih'fendant do exeiMile a 
deed in favour of thi* second plaintilV (*m- 
powering tlie second ])lainiitT to I’lijoy ;]th 
shar(! in certain villages witln'n a immih from 
the dati'of ih'iiiand hy (he second plainfilT, 
that tin' right to make tin' demand shall 
accrue to tlie .second jdaintilf as soon as the 


Original Suit No. 14 of 1894 on the file of the 
Di.strict Court of North Arcot is disposed 
of and as soon as a sacred tank (named in 
the decree) is provided with steps on four 
sides to be constructed by the Hr.st defendant 
and tliat the construction of the said steps 
should he completed by the first defendant 
within tliree years from the date of the decree. 

The first defendant's contention is that the 
steps of the tank have not yet been completed 
and that the execution petition is, therefore, 
premature. It may be that on a strict con- 
.strnction of the decree, it is really unexecut¬ 
able till the first defendant chooses to 
complete tlie construction of the steps of the 
sacred tank. But in the order on a previous 
Execution Petition, No. 74 of IbOO, between 
these Slime parties, it has been decided by the 
High Court (confirming the lower Court s 
decision) that the first defendant ciiniiot 
prevent the decree becoming executable 
by delaying to complete the construction of 
the steps of the tank and that on the true 
construction of the decree, (u) that decree be¬ 
came executable when the Suit No. 14 of lb94 
was decided, if the decision in that suit took 
place after tliree years from the date of the 
passing of tlie decree, (h) that it became exe¬ 
cutable within tho.se three years // both the 

(ti'rishni.'i in Suit A(>. 14 t»t lb94 find the Cou~ 

sft'm’fioii (>l the steps tutde p/m’c irtthiu tlnee 
}/<‘<irs, on the date when the later of the said 
two events took place, and (r) that if the 
decision of Original Suit No. 14 of lb94 
took place within three years but the con¬ 
struction of the steps did not take plnco 
within three years, the docroe became execut- 
a!)le on tlie expiry of the three years. At 
Ivast that is how 1 understand the reasoning 
on which Execution Petition No. 74 of 1899 


was deciiled by the High Court. If so, that 
decision has adjudicated the dispute between 
tlie parlies on this question and that ad¬ 
judication being re.'.’.//cZ/Vutu, ^Ir. S. Srinivasa 
Aiyangar's contention on this point cannot, 
tliorefore, be accepted [See Sah/xr Chanai' V. 
MnfJnin-ennn. /’///m* (:i) on the question of 
indirnfti in inlernreting decrees]. 


^ITie sccoirl contention is based on the 
argument that section 4b, Civil Procedure 
(huh', whii'h excludes from the olToct of its 
provisions only decrees granting injunctions, 



i Tml. Cns. 20 tj 30 M. 553; 24 M. L. J. 
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stiould not be treated as intended to affect 
exhaustively all other kinds of decrees, and 
iust as the words in the first column of 
Article 182 of the second Schedule of the Limi¬ 
tation Act were held not to include decrees not 
capable of execution on the dates of their 
being passed, so section 48, Civil Procedure 
Code, should also be held not to include such 
decrees. It seems to me, however, to be very 
diflScult to hold that when decrees granting 
the relief of injunction are expressly ex¬ 
cluded in section 48, Civil Procedure Code, 
any other kinds of decrees not so expressly 
excluded were intended to be left out of con¬ 
sideration in enacting the twelve years’ rule. 
It seems easier to hold that all other decrees 
were intended to be affected by the Leg's- 
lature, but the period for the commence¬ 
ment of twelve years was to be calculated 
in the case of a decree not immediately 
executable from the date when it became 
executable, as was held in Narhar Ttaghunath 
Naphad v. Knslinajt Govind (1), than to hold 
that no period of twelve years calculated from 
any date could bar fresh applications for exe¬ 
cution of such a decree. 

The third contention is that the direction 
in the decree ordering the first defendant 
to execute a transfer document for the i-th 
share in the villages in the 2nd plaintiff’s 
favour might be treated as a decree directing 
the delivery of property” (the property 
being the transfer-deed) and that in that 
case clause 1 (b) of section 48 might apply ; 
that the certain date” referred to in that 
clause is in this case the expiry of three 
years from the date of the decree and that 
the date from which the twelve years’ period 
pans is, therefore, 1898. 

I was at first inclined to the view that a 
decree directing execution of a conveyance 
might come under the expression directs...the 
delivery of any property” found in section 48, 
clause 1 (6); and though on a further con¬ 
sideration, I feel some doubts as to whether a 
decree for specific relief relating to execution 
of a document was intended by the Legis¬ 
lature to be included in the phrase directs... 
the delivery of any property,” I am not 
satisfied that my opinion first formed is 
erroneous. Assuming then that section 4;'5 
clause 1 (h) can be applied, was the delivery 
of property directed to be made at a certain 
date” in this case, that is, was the delivery 


of the conveyance directed to be made 

at a certain date” within the meaning of 
section 48, clause 1 ih) ? I have already set 
out the relevant provisions of the decree 
according to the construction put upon those 
provisions in Execution Petition No. 74 of 
1S99. Those provisions show that far from 
* a certain date” being mentioned in the 
decree, the execution of the transfer-deed 
might have taken place within three years of 
the decree in certain contingencies, that 
it might take place on some date more than 
three years after the decree in certain other 
contingencies (that is, if Original Suit No. 
14 of 1894 was decided more than three 
years after the date of tlie decree), and 
that on a third set of contingencies, the 
transfer-deed was to be executed just one 
month after the expiry of three years from the 
date of the decree. I do not think, therefore, 
that section 48, clau.se 1 (h), can be applied in 
this case. 

The final contention on the appellant’s 
side is that the present application, so far 
as it seeks to obtain a conveyance of the 
Dasabhandam income of share in tlie vil¬ 
lages, is only an application to continue the 
proceedings in an old Application No. 74 of 
1899. As I intimated already, my opinion 
is in favour of the appellant on this con¬ 
tention. In Chalavadi Kotiah v. Paloon 
AUmelammah (4) it was decided that 
where an execution petition was dismissed 
by the !Munsif (even though the District 
Judge had ordered the Munsif only to stay 
execution) and where such a dismissal 
order was passed without notice and in 
the absence of both parties, such an order of 
di.smissal cannot be regarded as an order 
passed between the parties at all, that 
it amounted to no more than a direction to 
the officers of the Court to remove the pro¬ 
ceedings from the pending list and that the 
order of dismissal had not got the effect of 
closing the proceedings and they must be 
considered to have been still pending. On 
this view, it was held that notwith.standing 
the dismissal of the prior execution petition 
in December 1891, an application made in 
1905 might be treated as one to continue 
the proceedings in the prior application of 

(4) 31 M, 71; IS M. L. J. 46; 3 M. L. T. 328, 
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sO hfi’ il' fl/r tf fipJ/I f/t/Hit i>l IIML) , ,u- 
hiiin'il thr S'hw fmitf'i Ci:ilM«‘l.s. llii* s.ilr 
<if aftai'licil j)fiip(‘rl.\ J n.< ira.< in 

fhr pi'rlni'.-< (tppiinilnm t>\ | lliink tin* 

ca.-^e wliii-li we ar(> nifw is a sh'nnim* 

f’ase fni* t]ii‘ *lcri\‘('-liiiMcr tliaii tliat in f'hn- 
Jnraih \. ^\lnin‘lttuinni/i (-!•) 

In thal cast* tlic tni’inci* ion jiftition nf 

had Ih'cii wi’onirly di.sntisscd and ynt it 
was hold t*i he pcndinir iMM-ausc the disrnis-jal 
was unaul iMii-i/f'd hy law. Il(*rc, so far as 
tlu* j’c'Ojjnls tT". llio prayers in the j)rltn* Hxe- 
(■uti<ni Application No. 71- of IS!)’) //•,-,>’ f/ilh/ 
/ji'dHfriJ linfh Iff/ the District (’onrt and flu* 
Hig!; Court. I’hen thei'c is an (»nlry (Hitlie2lst 
Septenihcr IIMIO that tin* 1st defendant was 
arrested at tin* insta nee (»f t he d<*creedio|d(‘r’s 
repr(‘senlal ive (2nd plaintilV's widow! for (In* 
?*ceovery of iinmcys (ahonf ll.(K)-! and odd 
rupees) din.* to her undci* (In* dcci'i'c: and that 
ho was afterwards released. 'I'lieia* is no oi*der 
disTni.ssing tin* petition. .Vs i-egards (In* 
prayer foi‘ the i*\eeution (*f the transfer-dreil. 
the learned District .ludcre says in his order 
under appeal: ‘'Api)ar(*ntly, a di-aft transfer- 
do(?d on a stamped papei* was lih‘d hy the 
petitioner in Court. It cannot In* aseerlain(*d 
from tin* re(*i)i-ds in H\'(*eution lh*lition No. 7 1- 
of whether the j)(*ti( ioii(*r ahand(na*d 

her ajiplieation for the exceution of a transfer- 
d(;ed hy respondent or why (lie transfer-deeil 
was not executed hythe C'ourt." App:irenlly 
also, there is nothing to show that the exe- 
r-iition p)*tition was disinisseil, struck olV 
or otherwise disposed of. In Sirhhtt i'lttirior 
V. Miithttvoonnn (d) it was held that an 

Ul)plieation “intended to j-evive and cai’ry 
through a pending execution is not co\ereil 
hy Article 179 of the limitation A<‘t ( XV of 
1877) as it is not an application to initiate a 
new e.vecution'’ and thal “the right to apply 
to continue o\ecutir)n in such cases accrues 
■from day to day and will not he Inrred until 
three years have elapsed ttffrr fhr pn>rnufnhjs 

harp renat'il fn hr prm/iaff." Set* also IV;//.-,/- 
fappiah v. Jagoiniadha Roir (."D wIk'jv it was 
hehl that an application ior i*\ecufion is 
pending until it is zv///.////disposeil ,if. I ;uu 
prepared to follow the dirfa in thesi* cjises and 
[, therefore, hold that so far as the pi*esent 
execution petition of 1909 relates to theearrv- 


(•■») 12 M. L. J. 


Ing (Hit of the ordeVpassod in I'lxeentinh Peti- 

lioii .\<». 7tc»f lS!!!» dir<*c(ing tin* 1st did'end 
aiil In ex(*ente a de(*d of transfer in respect 
(d |(lisliai*e ol the Dasahluindam iii certain 
villages in favour of the 2nd plaintiff’s widow, 
it is not a fr(*sh a]iplication and the provisions 
of seel ion fs, Cix'il Procedure Code, dn not, 
therefoi-e, apply to it. So far, however, as 
tlie pr(*sent (‘xecution prays for the recovery 
of the amount due as mesne ])roHts for 10 
{Ja.'ih !;!()!t to ldl8) to the 2nd plaintiff’s 
widow on the said |th share, 1 would dismiss 
it as the decree does not give any such relief 
to the 2nd jilaintiff. In this view, it is un- 
iu‘C(*.ssary to into the question whether the 
application for such reli(*f is a fresh applica¬ 
tion in ext'cution to which the provisions of 
section fS of the Civil Precednre Code become 

attracted. 

It was argued by Mr. S. Srinivasa 
Aiyangar that as tin* reeorils in Kxecution 
IN'iition Xo. 7t of IS99 may not he now 
foi-llicoming, it may be diflieult to lind out 
^\llat llie terms of the draft transfer-deed 
tiled by tin* appellant in Hxocution Petition 
X(t. i I- ol 1S!)9 w('re and lienee the Courts 
would find it impossible to continue these 
proceedings. I have held in Kawok- 
shnnima v. Rinprror (C) (hat a Court has 
inheia'iit power to construct records which 
had di.sappeared from its custody. The 
stamp paper already tiled liy tlie second 
plaintitl s widow might he ro-placed by a nexv 
stamp paper and the terms of the draft 
ti'ansb'r-deed then filed by her might bo 
iv-ennsti*ueled on the evidence and attidnvits, 
adduceil and tiled by tbe parties. 

In tin* result while eonfii*miiig the lower 
( onrt s ib'cision so iar as it dismisses the 
I'rayi'r toi* tin* recovery of mesne profits, I 
^\onId set it aside .so far as it refuses the 
relii'l tor the execution of a transfer-deed by 
tiu'lii’st delendant and I would direct tlio 
h*arned District Judge to hear and dispose 
oMhat prayer, treating it as a continuation 
ol I lu* corresponding portion of the proceed¬ 
ings in Hxeention Petition No. 74 of 1899. 

I lu* partit's will hear tlieir respective costs 
in this aiqu'al. 

Nai’iki:. J.— 1 concur witli my learned 
brother in the order proposed for the reason 

“(d) 21 Itnl Cas. .pl7: ^f. \V. X. 802; 14 M. 

b. I’. .(17: 20 M. b. J. Ig,. li (*r. J. 55).>. 
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,4‘Iveii ill llio Ifiitor pari, of ln’>; .iiKlt^iuPiit, 
Speaking for myself I li:i\e still greater 
doubts than lie has op the eorreetiies.s of the 
construction of section dS in Xarhar limjltu- 
)tafli Xaphofl V. Kri.aln/tiji (ii)i iiitl (1) and of the 
Article 182 (old Article 17!>) in MnhammmJ 
Snhmaa Khun v. Mnhanumnl Yar Khan (2). 

Apptnil allotreil in part. 


MADRAS HIGH COURT. 

Si';coNn Civir, Ai'piiAL No. 2106 of 19i:>. 

October 28, 1914. 

Present: —Mr. Justice Sadasiva zViyar and 

Mr. Justice Napier. 

AIYASAMI UDzVYAN and otiifks— 

[Di!:ffnd.\xts No.s. 1 to 4—Afi’mm.ant.s 

rrrfins 

APPASAiMT UDzVYAN— Pi.AiNTiFF— 

Rfspoxdmnt. 

Hindu Iauv- Hiishand and irlfc—Joint Will —Drrisr 
of anre.^fral ptoprrfics of linftband and aeparato propcrtij 
of wife —Sithi=ieijuenf adoption hij linshanti—Validity 
of Will—Construction of deed — IH// or settlement — 
lie vocal i I it y—for consideration. 

Where a document styles itself a Will in more 
places tlian one and is not written on a stamp paper 
and wliere according to the provisions of the 
document the beneficiaries ai*e to take only after 
tlie dentil of its e-xeentants, who do not use 
any expres.sion therein restricting tlieir rights 
in tlie properties dealt with thereunder to mere 
life-interests: 

Held, that tlie document is a Will and not a 
settlement. 

A Will speaks only from the date of death of the 
testator. 

Bodi V. Venl'otasami Naida, 2\ Ind. Ca.s. 73; 14 i\I. 
L. T. 18'; 25 M. L. .T. 363; (1013) U. W.H. 779; 

and Shib Sahltri Prasad v. Collector o^'Meerut, 29 

A. 82; 3 A. L. J.747; A. W. N. (1906) 295, referred to. 

A Hindu husband and wife e.xecuted a joint Will 
whereby it was provided that the husband of tlieir 
junior daughter, who was then living with tliem 
and managing their affairs, should continuo to 
do so along with his wife, and that after the death 
of the executants of the Will, their younger daughter 
or, if she should have a son, that son should inlierit 
their properties, which consisted of tlie ancestral 
property of the testator and the absolute property 
of the testatrix. The son-in-law acted up to the 
terms of the said Will by residing with tlie c.xecu- 
tants thei*eof and managing their affairs until 


t ip.r r oath. Subsoquent to the execution of i|,o 
ili(* tcsiaior !ulo])ted a bov wlio siii-vived him 
:tmi died unmarried. I„ n sniM.v the reversioner 
ot the adopreil boy after tlje deafii of tlie adoptive 
iimrhcr to recover the ])roperfv from rlio junior 
daiiuhler ami her liiisbaml ; 

llid,l, that rhe alovc* provision in rhe Will 

did nor ainonur ro a contract to l)e(jncar}i the 
pni))crry to the juiiioi- daughter or lior .son 

tliar the continued residence of tlie .son-in-law 
with rl.e farher-in-iaw and the iierformancc 
l»y th(‘ former of the act.s retpiired of 
him ns per terms of the Will .lid not amount to 
:i consideration for a contract to leave the propm*tv 
Iw ami make tlie Will executed bv the te.stator 
irrevocable ami rliat so far as tl'ie ance.stral 
property of the testator was concerned, it pa.s.scd 

rorlie heirs of the adopted hov bur tliar a.s reo-anl.s 

tlie .sejiarate p*o))erty of the re.statiix, the Wilf n-i* 
perfectly valid. 

V. .Ihh'rsm/, 8 Ai)p. Cas. 467; 52 L. .1 () 
li. 737: 40 L. T.303, 31 W. K, 820; 47 J. P. 821; 
l.-'ita X.-ra^imha Appa Row v. Ralshmi Venkayamma 
How. 2 Ind. Cas. .316; 5 Al. h. T. 108; 1<) i\r. J.. J. IQO 
ami Venl-'ita Xarasiniri v. Lakslnni Venkanumwo .5 
liid. Ca.s. 102: 7 .M. L. T. 206, followed. * 

Synge y. Synye. (1804) I (). B. 466; 63 L J O B 
202; 70 L. T. 221: 42 W. R. 300; 0 R. 265; 58 J. P. Rcx;' 
explained. ’ 

Second appeal again.st the decree of tlie 
Court of the Suboixlinate Judge of North 
Arcot, in Appeal Suit No. 56 of 1912, pre¬ 
ferred again.st that of the District Munsif of 
Tiruvaniiamaiai, in Original Suit No. 586 of 
1910. 


UzVCTS.-—The properties in .suit were 
partly tlie ance.stral properties of one Rama- 
swami Udayan and partly the absolute pro¬ 
perties of his wife zVmritham. These two 
persons had two daughters, the elder married 
and without issue, and the younger (the 
2nd defendant) just married to tlie 1 . 5 t 
defendant. Ever since his marriage the 1st 
defendant had been living Avitli his parents- 


in-law and was looking after the cultivation 
of their lands and managing their affairs. On 
l4th February 1889 Ramaswami and zimri- 


tliam executed a document which ran ns 
follows :— 

“\YilI which we two (1) Rama.swami 
Udayan and (2) Amrithammal, wife of the 
said person, executed on the l4th Febrnarv 
1889 in full po.s.session of our senses is as 
follows :—As Ramaswami Udayan amoiig 
us is 60 years old and as Amrithammal is 
50 years old and as we are weak and infirm 
and have no male issues, considering that 
man’s age is uncertain and as our senior 
daughter Poongavanam, aged about 20, has 
been given in marriage and as slie al.so has 
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no issue and as we have given our junior 
daughter Dhagiam, aged about 11, in mar¬ 
riage tf) Aiyaswami Udayan, aged about 22, 
son of Lakslimana Udayan, elder brother 
of Arnritliamnial among us, residing in 
Kovalavadi, as we have been keeping bim 
with his family in our liouso and as he is 
looking after our cultivation business and 
protecting us, the said Aii'aswami Udayan 
and our junior daughter Bliagiam should 
protect both of us until our death and the 
said Bhagiam or the son that may be born 
to her should perform the funeral rites of 
both of us. After tlie death of both of us 
the said Bhagiam or, if a son be l)orn to her, 
that son must iidierit and enjoy the immove¬ 
able and moveable prfipci’ties mentioned 
hereunder and belonging to us with the right 
of alienating the same l>y gift, sale or other¬ 
wise. None else except the said Bhagiam 

has any right to tlie said properties_ 

Will which we executed to this effect 
with our consent and in full possession of our 
senses.” 

Subsequent to the execution of the said 
instrument, Ramaswami adopted a boy 
named Pavadai, who survived Ramaswami. 
Amritham tlien died. The 1st and 2nd 
defendants, however, continued to live with 
Ramaswami and Amritham and protected 
them till their deatli, and finally got into 
possession of the suit propeidies. 'J’ho plaint¬ 
iff, claiming to be a reversioner (ff Pavadai, 
then filed a suit for the recovery of the 
suit properties from the defendants Nos. 1 
and 2 and their .sons. The defences, .so far 
as they are material to the second appeal, 
were that by the instrument of the 14th 
February 1889 (Exhibit IV in the case), 
Bhagiam became absolutely entitled to all 
the properties of Ramaswami anti Amritbain, 
that the said document came iiito optu'aiion 
at once, though the interest created tbei-eby 
in favour of Bhagiam was (n ftduro, that tin* 
disposition under Exhibit IV, even if testa¬ 
mentary, was one made for legal considera¬ 
tion and as sucli was binding on Pavadai, 
tlie adopted son, and that in any event 
the disposition was good to (lu; extent of 
the share of Ramaswami, the adoptive 
father. The District Munsif held tliat 
Exhibit IV was a Will and not a deed of 
.settlement creating a present interest in the 
donee, that it was supported by considera¬ 


tion, and, as a contract, would have been 
enforceable against Ramaswami and persons 
claiming under bim as volunteers, but that 
the Will was invalid as against the adopted 
son, Pavadai, inasmuch as it took effect only 
on tlie death of the te.stator and as such 
could not prevail against the prior right of 
the adopted son, r/r., the right of survivor¬ 
ship. He, therefore, decreed the suit in respect 
of the properties of Ramaswami dealt with 
by the Will, but dismis.sed the suit as regards 
the properties of Amritham, which he held 
validly passed to tlie legatees under the 
Will. On appeal the Sub-Judge agreed with 
the District !Munsif in bolding that the 
itistrumcnt in question was a Will, but, 
without recording a finding on the question 
whether or not the Will was supported by 
consideration, held that, even if it amounted 
to a contract for consideration to leave a 
legacy and could be enforced against per- 
.sons claiming from the testator as volunteers, 
it could not be enforced against the adopted 
son, who claimed the properties by survivor- 
sliip, wliicb right took precedence over a 
1 ‘igbt created by the devise. He accordingly 
confirmed the decree of the Court below with 
certain modifications which are not relevant 
to the second appeal. From this decree 
the defendants preferred the above second 
appeal. 


Mr. N. l’fOYr(7uc//umo*, for the Appellants:— 
Ivxbibit IV is not a Will, but is a settlement. 
Under it the legatees got a vested interest, 
only the time of enjoyment being post- 
pimed. The instrument provides for things 
being done (luring the life-time of the 
testator, such as the devisee's living together 
with him, etc., A'ide 'Thakur TJmrao 
V. T/i(tknr Lavhlnnau Singh (1), Bajammal v. 
A/ifliidnnudJ (2) and In the gooda of Eohinson 
(o). Ev('n if Exhibit IV is construed as a 
Will it is irrovooablo, because it was executed 
for consideration and bad been acted iipon. 
The recitals in Exhibit IV support the 
position. Bhagiam's husband did live with 
the testatoi* for the rest of his life-time. 


(1) 10 fn<1. Tas. 2S.->; 15 C. AV. N. 497; A. L. J. 
Km; VA V. b. .1. 519; 9 M. b. T. 507: 13 Hom. b. R. 
101; I t (). V bU; 2\ M. b. J. 037; (1911) 2 M. AV. N. 

\ L L ^ 

^2) 7 lull. I'lis. ,S M. L. T. 139; 33 M. 304; 20 
J, I J* •!. •) 10- 

(3) (bsov) 1 \\ niul I). 384 at p. 386; 86 L. J. P. 98; 
7 b. T. 19. 
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looked after his affairs and protected him. 
Bliala Nahana v. Prahhn Hari (4) and Hhnn- 
mngaroya MudaUar v. Manila Mndaliar (5) 
show that there can be a valid Will for con¬ 
sideration. In any event Exhibit IV is good 
to the extent of Ramaswaini's share in the 
properties dealt with by it. Exhibit IV 
evidences a contract by Ramaswami to leave 
properties by a AYill and that contract can he 
specifically enforced. Bhnia Nahana v. Prahhu 
Han' (4) and Synge v. Synge (6). The fact 
that Pavadai claimed by right of survivorship 
would not defeat the demise. See Specific 
Relief Act, section 27 (c). 

^lessrs. T. P. Venkaframa Sastri and 
A. S. Visvanotha Atj/ar, for the Re.spond- 
ent:—It is admitted there was no con¬ 
tract apart from Exhibit IV. The recitals 
relied upon are simply the motives inducing 
Ramaswami to execute Exhibit IV. They 
do not amount to proposal and acceptance 
so as to constitute a binding contract. See 
Maddison v. Alderson (7), Venkata Narasimka 
Appa'Roio V. Lakshmi Venkayamma R'nv{S) and 
Venkata Narasinha v. Lakshmi Venkayamma 
(9). The cases cited for the appellant are not 
cases of Wills at all. Further there was no 
competition in them between the right of 
survivorship and the right by devise. Section 
27, clause (c), of the Specific Relief Act, even 
if applicable to alienations for value by a 
member of a joint Hindu family, does not 
apply to a Will executed by such a member. 

JUOaMENT. 

Napier, J.—The sole point argued in this 
appeal is whether the appellants claiming 
under their mother, a legatee of one Rama- 
sami Udayan, are entitled to claim joint 
family property left to her under a Will 
executed prior to the adoption by the testator 
of the person under whom the plaintiff 
(respondent) claims. It was admitted that 
apart from the Will the property would 
have passed to the adopted son by survivoi- 
ship on the death of the testator. 


(4) 2 B. 67. , T, T T> 

(5) 3 Ind. Cas. 799; 19 M. L. J. 640; 11 Bom. L. R. 

1206 (P. C.): 10 C. L. J. 276; 6 M. L. T. 304; 32 M. 

400; 36 I. A. 185. _ t m 

(6) (1894) 1 Q. B. 466; 63 L J. Q. B. 202; /O L. T. 

221- 42 W. R. 309; 9 R. 265; 58 J. P. 396. 

(7) 8 App. Cas. 467; 52 L. J. Q. B. 737; 49 L.T. 303; 

31 W. R. 820; 47 J- P- 821. .r t t me 

(8) 2 Tnd. Cas. 316; 5 M. L. T. 108; 19 M. L. .T. 106. 

(9) 5 Iiici, Cas. 102; 7 b- 296. 


It was first argued that the document was 
not a Will, but on its terms we are clear that 
it is a Will. The point that was strenuously 
urged was, however, that as its terms indicate 
the expectation of the testator that the legatee 
would support him (the testator) in his old 
age, and as it was admitted that the legatee 
had lived with the testator and taken charge 
of him and his property, the legatee had 
acquired a right to have the terms of the 
Will carried out; in other words, that the Will 
was irrevocable. It was admitted that there 
was no authority for this proposition, but it 
was sought to be supported on the analogy of 
contracts made between two persons, the 
consideration on one side being a promise to 
provide for the other party by Will. During 
the course of the argument it was put to the 
learned Vakil who appeared for the appellants 
whether he claimed on a contract outside tlie 
Will and he admitted that he could not do so. 
In my opinion, on that admi.ssion, the case 
became unarguable, for the simple reason 
that a Will speaks from the date of the death 
and is of its nature revocable by the testator 
at any moment. The cases are collected in 
Theobald’s Law of Wills (6th Edition), 
Chapter X, and no case can be found where 
the language relied on is to be found in the 
Will. The case relied upon by the appellants, 
Synge v. Synge (6), is a case of contract and it 
only establislies the proposition that if there 
is a contract to make a testamentary gift of 
a particular property, that contract can be 
specifically enforced against persons claiming 
under the te.stator as volunteers. This, of 
course, does not help the appellants. The case 
of Maddison v. Alderson (7) is .strongly against 
the appellants. There a woman who had 
lived as hou.se-keeper with the testator for 
many years alleged an oral agreement with 
him that .she would serve him without wage.s 
and give up other prospects of establishment 
in life, he undertaking to make a AVill leaving 
her life-estate in land. He actually had such 
a Will drawnforhim, but died without signing 
it. Admittedly the alleged contract could not 
be proved for w’ant of writing under the 
Statute of Frauds, but it was urged that there 
was part performance. The House of Lords 
held that there wa.s no performance and that 
the fact that the master designed and strove 
to give her the interest which, it was alleged, 
he had promi.sed, could not betaken to establish 
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tlie c.visteiK'e of siu'h an a.crroonu*nt several 
years before. Now it is obvious tliat if any 
equity ronld arise apai*t fi'orii a contract, it 
would hav(‘ been nrg(‘d by tlie very einiiuMit 
Counsel wlu»appenred in tliis case. 'Pin* fact 
that the \\ ill c-e.v mad»* in this (*as(? cannot, as 
already pointe<l <»ut, inal<(* any difTerence. 
^JV) lK)ld otherwise? would be to <ipen tlx* rlcioi* 
to contentions which could be easily i*aisod in 
a very lar^^re nunib(‘r of AVillsinade by Hindus 
who are particularly' prone to recite existinjf 
facts and future* arranireinents as motives for 
making the testainentaj-y disposition. Jn 
this view it is, in my opinion, unm*cessary to 
consider the further (juestion, wlielhei* any 
such arrangement would have any effect as 
against the doctrine of survivorship (*v(‘n in 
respect of the tesator's undivided shan* during 
his life-time. 


Sadastva Aivaii, —■ 1 agree with my 
learned brotlx*!* in his conclusions and 1 
shall state my reasons shortly. 1 feel 
myself unable to accept the contention <tf 
tlie appellants’leai-ned \'akil that the docu¬ 
ment, Kxhibit 1\\ was not a Will but a dceil 
»)f settleuient. The document calls its(‘lf a 
Will in more tiian one place, it is not written 
on a stamp paper, the beneH<*iaries were to 
take only after tlx* death of the executants 
and the latter do not use any expression in 
the deed by which they resti-icf('d tlx'ii-ow?i 
rights in the properties till their death to 
lucre life-interests. 


As regards the next contention of the 
appellants’ Vakil it se('ms to me (so far 
as I was able to undeivstand it) that even 
if Kxhihit IX was not a deed of settlement 
there was a propo.sal made in it hy the 
executant to the 1st defendant and his'wife 
(the 2tid daughter's hiishand and the 

second dauglder of the executants) to leave 
the propoi-ti(?s l)y Will if the second dangldcr 
of the executants and her husband, tlio 
1st defendant, protected the executants 
till tlieir death and tliat that proix.sal 
was _aceept('d by tlx* l.st defendant and 
his wife, that accordingly a sort of iu'nding 
contrm;t was entered into l.y the excentanis 
to give a vest(*d reversionary interest in 
tlie plaint propiulies by Will' to the 1st 
defendant and his wife and that the 
A\ ilj, therefore, becanx' irrevtu-alde .stt far 
as lix* grant ofsmdi an interest was provided 
for in that Will. Having eirefully 


eon- 



sidered the terms of the Will, I am unable - 
to spell out therefrom any such proposal 
made by tlie testator or the testatrix to 
the beneHciary. It only recites the motive 
for the making of tlx* hecpiest. sueli motive 
being l>ased on the facts that the son-in-law' 
bad been living with liis paronts-in-law 
and assisting them in the cultivation of the 
lands and was expected to protect them till 
tlieir death, wliieli events were expected to take 
place Soon. That a W'^ill is to be understood 
as speaking o?dy from tlie deatli of the testator 
and that it has only the same eHect as if it 
was exccutcil at the time of tlie testator’s 
death cannot he controverted. See Bodi v. 

iVu/(/^( (10) and Shih Sahitn 
l^ntsud V. i_\)Ut‘ctnr c/ Mtcrttf (11). As 

the 1st defendant s father-in-law had adopted 
a hoy heiore In’s death, and as that boy survived 
the 1st defeiKlant's father-in-law, that is, the 
boy s adoptive father, the Will became iufruc- 
tuous as regards the father-in-law's 
ancestial projierties, he having hecomo 
incapalile ()f heijnonthing the properties 
so as to defeat the adopted son's right of 
.sni vivorship. Tliat tin* nu're raising of 
expectations in the mind of a person 
that a bounty in the shape of a logaey would 
be left by Will does not amount to a conti*act, 
and that even if .some acts are performed by 
that person owing to tlie raising of such 
expectations sixdi acts will be lefcrableto 
tlie expectations and not to a contract, have 
hei'ii decided hy the House of Lords in 

V. Ahlcrsou (7\ which was followed 
hy Alulur Ualinii, .1., in the case reported ns 
1 Sanis.'inhii .[ppn I\oir v. Lakslnui 

I viiltiifftfunua luttr (8), the judgement of 
Ahdnr Kaliiiii, ,1., having been eontirmed in 
\ r/ikfifa L<ik</nnt Venknyamma 

(J*). I would, therefore, ilisiniss the second 
apiieal with costs, 

.Vs I'cgards the memorandum of objections, 
i see no r(*ason not to accept tlio Hnding of 
fact by tlx* lower Appellate Court that the 
prupt'rlii's to which the meinoi*andnm relates 
lu'liuigeil to the Isl defeiulant's mothcr-in- 
law absolutely in lier own right. In that 
view Ix‘r Will was valid and the plaintiff 
cannot (daiin tliese properties as her adopted 
smi s heir. 'The meiuoi'andam of objections 
will also be disiMisst‘d with costs. 


I b)) 2 \ hut. I'ns. 7.T 14 
IHii;; . .M. w. \. 779. 

A. ;i A. 1.. J. 


.M. b. T. IKl; 25 M. L. J. 
747; A. W. N. (190G) 205. 
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kOWEli BURAIA CHIEF COURT. 

Einst Civil Ai-i-lal No. 90 op 1911, 

Ju]y:J0 191U 

Pi'oaent :—Justice Sir Henry Hartnull 
and A[i‘. ,justice Twouiey. 

Tin; BANK of RANGOON, I/id.,— 

Plaintiff—Affkllaxt 

versHS 

SOAIASUNDARAAI CHETTY axd otkfu 

--DfFEXUAXTS—RkSI’OXDLXTS. 

^ I oa'cr-oJ’.ittoriu'ij, vonafruction o /’—Practice 

iiietiity ia'o Chettidi tiiijituni joint j)ronii.<.<unj mitc-'‘ — 
Liability—Burden ot proof—Ecidenee Act (I of 1872) 
102, 103. 

Powers-of attorney are to l)e construed strictly, 
that is to say, n-hcro an act pur)M)rtin<i; to be done 
under a power-of-atJornoy is cliallenp:ed as boinir in 
excess of the authority conferred by tlie jiower, it is 
necessary to show that, on a fair construction of the 
whole instrument, tlie autliority in <piestion is to be 
found witliin the four corners of tlie instrument, 
either in express terms or by necessary inijilication. 

U^hen two Clietcy linns sijifn joint and several pro¬ 
missory notes, they are both jointly interested in tlie 
moneys borrowed. 

if one of the joint executants desires to escape 
liability, the burden of proof lies on him to prove that 
the payee had notice and knowledge that he siyned 
merely as a surety for the oth(*r. 

Bryant V. La Banyac da PciiplcA^i^^d:!) A. C. 170; 

I U. 336; 62 L. J. P. C. 68; 68 h. T. o46; 41 AV. R. 600, 
reterred to. 

'I H omey, .A—A power to sign accommodation notes 
may n ell be inferred from a power to sign i)roniis- 
sory notes jointly with others. 

Air. Lantaignc (Senior), for the Appellant, 

Air. X. iV, Cowanjee, for the Respondent.'^. 

JUDGAIENT. 

Two.mey, J,—The plaintiff-appellant Bank 
advanced Rs. 60,000 to two Chetty agents, Ka- 
derasan and Lutciimanan. on a joint promissory 
note signed by tlieni on behalf of their respec¬ 
tive Finns, A. S. P. L. S. and A.A. Tlie princi¬ 
pal question in this ca.se is whether the A S. 
*P. L. S. Firm is liable to tlie Bank on the 
.promis.sory note signed by its agent, K. FT.’-s 
powers were limited hy a formal power-of- 
attorney which tlie Bank had .seen and noted. 
The Bank, therefore, was fully congnizant of 
the extent of his authoritj\ 

The A. S. P. L. S. Firm repudiate the 
transaction as being beyond the .scope of tlie 
agent’s authority. They plead that the hrm 
aveeived no benefit fium the ti'anGactiaii and 


tlmt K. hi .slsmiiig tlie pro-note was merely 
acting as surety for the co-.signatory A. A. 
Uutclimanan. The power-of-attorney contains 
no e.xpi-ess authority to sign pro-notes for the 
accommodation of strangers to the firm. It is 
agieed tiiat as tlie power-of-attorney autho¬ 
rizes the agent to make, draw and sign pro- 
notes in his absolute discretion, ' thi.s includes 
the power of making, drawing and signing 
even as surety for another. But it is a well- 
establislied principle that general words 
ill a power-of-attorney cannot be 
construed as conferi’ing general unrestricted 
powers. 'I’hey are limited by the purpose 
for wliich tlie power is given and must be 
re.strictcd by tlie context. In the present 
case the main purpo.se of tlie power was 
that tlie agent should manage and conduct 
the bu.sine.ss of tlie pi’incipnl as a ‘‘banker, 
money-lender and general trader.” The 
authority to make, draw and sign pro-notes, 
etc., inu.st be construed with reference 
to this general purpose and .so as to exclude 
the exercise of any power wiiicli is not 
warranted either hy the term.s u.sed or as a 
nece.ssary means of executing tiie authority 
with etfect. It cannot be contended tliat a 
business .such as that for which this power 
was given, namely the business of a Clietty 
money-lender, necessarily involves the draw¬ 
ing of pro-notes as surety for strangers. It 
inay be that Ohetties do frequently .sign joint 
pro-notes as sureties, hut tliftt does not make 
it a nece.ssary incident of a Chetty’s busi- 
ne.ss. It is plain that a money-lending 
busine.ss can be effectually carried on with¬ 
out entering into such accommodation trans¬ 
actions. The only kind of borrowing ex¬ 
pressly authorized by this power is that of 
borrowing money from Banks, etc. Avith or 
Avithout pledge of securities for moneys 
advanced to various persons. 

The plaintiff-appellant Bank, however, plead¬ 
ed that the re.spondent firm is liable for its 
agent's act,because the agent did not ostensibly 
sign merelj^ as a surety and because to all ap¬ 
pearances it Avas a joint transaction in which 
each signatory was partaking as principal (i.e^, 
principal as distinguished from stirefi/). Th^ 
learned Judge on the original side placed on 
the plaintiff-appellant Bank the burden of 
showing that the respondent firm Avas stih- 
stantialhj interested in the transaction, that 
ic to :;ay, of proving that the agent Tv. did 
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not sign merel}' as a surety for tlie co¬ 
signatory. And the learned Judge found, 
as a matter (>f evidence, that the respondent 
firm was not interested at all and that K. 
signed merely as a surety. We are asked to 
liold that the learned Jmlge erred in thus 
laying the onus of proof on the plaintiff 
Bank and tliat the respondent firm should 
have been required to sliow that the Bank 
had notice of tlie alleged fact that K. was 
signing merely as a surety-. 

My learned colleague has accepted this 
contention and has found after a careful exa¬ 
mination of the evidence that the respond¬ 
ent firm failed to discharge the burden of 
proving knowledge on tlie part of the Bank 
that Kaderasan was signing tlie promissory 
note merely as a surety for the Firm A. A. 

But it seems to me that any detailed exa¬ 
mination of the evidence is unnecessary in 
view of the admission made before the 
learned Judge on the original side and the 
admissions made before us at the hearing of 
the appeal. 

It was admitted on behalf of the respond¬ 
ents on the original .side that if the Bank did 
not know that the agent K. signed vierely us 
a surehj^ then K.'s Firm A. S. P. Ij. S. 
would be liable. Now K. did not sign 
merely as a surety if the A. A. Firm took a 
moiety or indeed any share of the money. 
On the joint note K. would be .still signing 
as a surety in respect of the slum? taken 
by the A. A. firm. K.'s firm would be in¬ 
terested in the transaction to the extent of 
the share taken by K. for them and A', would 
be .signing as i^rincipal in respect of tliis 
share. If K.'s firm got any sliax*e in the 
loan, K. would not bo signing merely as ii 
surety. From the pleadings, therefore, it 
would appear that the respondents admitted 
by implication tliat tlie Bank would be justified 
in lending on the joint pro-note provided that 
A.was receiving some of tlie money for his firm. 
This inference was fully borne out at the 
hearing of the appeal when the respondent’s 
Counsel expressly admitted tliat Kaderasan 
could borrow jointly with another Clictty. 
Mainly the respondents’ contention was that 
K exceeded his authority as agent, not by 
signing a promissory note jointly witli 
another Chetty, but by signing a joint note 
when tlie other Chetty was getting the 
wl^ole of the money. It was perhaps open 


to the respondents to go further and contend 
tliat under tlie power K. had no authority 
to sign a promissory note jointly with another 
Chetty in any circumstances whatever. But 
they never advanced this contention and what¬ 
ever our opinion may be as to the construc¬ 
tion of the power, I do not think it 
would he right for us at this stage of the 
case to say that tlie respondents have ad- 
mitteil too mucli and tliat they should not 
be held to tlieir admissions. 

The effect of these admissions, express and 
implied, is to my mind conclusive. If the 
agent was autliorized to sign a promissory 
note j4iintly with another Chetty, then he 
was acting witiiin the scope of his authority 
in signing tlie note in suit and the Bank 
need not concern itself at all with the 
ultimate destination of the money advanced. 

In the circumstances I am unable to 
sliare my learned colleague’s view that the 
Bank would fail if the rospondent.s could 
prove that Kaderasan to the knowledge of the 
Bank signed merely as a surety for the 
A. A. Firm for a power to sign accommo¬ 
dation notes may well be inferred from a 
power to sign pro-notes jointly with others. 
For those reasons, I concur in the orders 
wliich my learned colleague proposes to pass 
varying the decree of the original side. 

Haiitnoll, J.—The Bank of Rangoon has 
sued Ramsawmy Chetty carrying on business 
under the style of Firm of A.A. Subramanian 
Chetty and Somasundaram Chetty carrying 
on business under tlie style of Firm of A. S., 
r. L. S. and Ismail Burrabhoy to recover the 
principal sum ofRs. 00,000.'due on a promissory 
note signed by Lutchmanan Chetty on behalf 
of the A. A. Firm and by Kaderasan Chetty 
on behalf of the A. S. P. L. S. Firm and 
dated the 1:2th Augu.st 1907, together with 
the interest that has accrued thereon. Ismail 
Burrabhoy was sued, as it is stated that at 
the time the promissory note was executed 
there was deposited with the Bank a mortgage* 
deed executed by him in favour of the A. A, 
Firm as collateral security. The principal 
sum .secured by the mortgage-deed was 

Ks. 05,000. Subaramanian Chetty and Soma¬ 
sundaram Chetty were alleged to be partners. 
Somasundaram contested the suit by stating 
that ho was not a partner in the A. S. P. D.S. 
Finn, The learned Judge on the original 
side found that it was not proved that 
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Somasuiidaram Chetty -was a partner and so 
the suit was dismissed against him. The suit 
was also dismissed against Subramanian as 
it was found that the power which lie gave 
his agent Kaderasan Chetty did not authorize 
him to sign as surety for another firm, that 
he did sign the promissory note in question 
in such capacity, that no part of the mone 3 '' 
borrowed on the promissory note was taken 
either b^*- Kaderasan Chettj^ or by Subramanian 
and that the Bank through their Shroff, 
Pasupathi Iyer, had notice that Kaderasan 
was signing the name of Subramanian simply 
as surety for a loan advanced solely for 
the benefit of the A. A. Firm. As regards 
the other defendants, the Bank was given the 
relief asked for. The learned Judge gave 
Subramanian and Somasundaram separate 
costs as regards CounseVs fees. This appeal 
has been laid on the ground that the suit was 
wrongl^^ dismissed against Subramanian and 
that the learned Judge erred in awarding 
Somasundaram his full costs. They still 
maintain that he is a partner in the A. S. P. 
L. S. Firm, but do not desire to appeal 
against the finding that he was not. It must 
be taken, therefore, for the purpose of this 
appeal that the Firm of A. S. P. L. S. conoisted 
of Subramanian onlJ^ Subramanian Chetty 
gave a power-of-attorney, dated the 10th June 
1903, to Somasundaram to transact his affairs. 
The power authorized Somasundaram to 
appoint a substitute in his place,such substitute 
to have the same powers as he had. In 
pursuance of such autliority Somasundaram 
appointed one Kaderasan as his substitute on 
the 2nd November 1905. It is admitted 
that Kaderasan while acting in Somasundaram’s 
place liad the same powers as he had. The 
plaintiff Bank saw and noted the power-of- 
attorney given by Subramanian to Somasunda¬ 
ram or thedeed of appointment by Somasunda¬ 
ram in favour of Kaderasan on the 6th January 
1906. The Bank, therefore, must be held to 
have knowledge of both deeds. 

The 6rst point for consideration is whether 
Kaderasan had power as the agent of the 
A. S. P. L. S. Firm to sign a promissory note 
merely for the accommodation of another firm 
and in order to determine whether he had such 
power or not, the power-of-attorney granted 
hy Subramanian to Somasundai’am must be 
scrutinized and construed. As was enunciated 
in the case of Bryant, Bowls and Bryant, Ld, v. 


La Banqiie du Peuple (1) powers-of-attorney 

are to be construed strictB^ that is to saj', 
where an act purporting to be done under a 
power-of-attorney is challenged as being in 
excess of the authority conferred by the power, 
it is necessary to show that on a fair 
construction of the whole instrument tlie 
authority in question is to be found within the 
four corners of the instrument,either in express 
terms or by necessany implication. Learned 
Counsel for the Bank relies on the following 
words in the power: ‘‘To make, draw, sign, 
accept, endorse, negotiate and transfer all and 
everyorany hills of exchange, promissory notes, 
hitndis, cheques, drafts, bills of lading and 
all and every other negotiable securities what¬ 
soever to which my signature or endorsement 
may be required or which my said attorney 
may in his absolute discretion think fit to make, 
draw, sign, accept, endorse, negotiate andtrans- 
fer in niy name and on my behalf." Great stress 
is laid on the words which I have underlined. 
But it seems to me that to arrive 
ata decision on thepoint at issue the instrument 

must be looked atasa whole, Subramanian begins 

by describing himself as a banker, money¬ 
lender and general trader and then he goes 
on to appoint Somasundaram as his attorney to 
do various acts. The first is to transact, conduct 
and manage all and every or any of the affairs, 
concerns, mattersand things in which he is now 
or may hereafter in any wise be interested 
and concerned and for that purpose to use and 
sign his name to all and every or any docu¬ 
ments or document, writings or writing 
whatsoever. Then follows a power to borrow 
money from any Bank, etc., either with 
or without pledge of securities for money.s 
advanced to various persons. Then follows 
the clause which I first set out and wdiich 
is relied on by the Bank. Then follow 
clauses to examine and settle accounts, to 
demand and sue for debts, dues, goods, 
effects and things belonging to Subramanian, 
etc., and to give, sign and execute receipts, 
etc., to represent Subramanian in Court 
to act for him in actions, to compound or 
compromise for the payment of debts, 
etc., to enter on immoveable properties in 
wdiich Subramanian may be interested, 
etc., to pay rents and taxes, etc., to let 
lands in which he may be interested to 

(1) (1893) A. C. 170; 1 R. 336; 62 L. J. F. C. 6Sj 
6S L. T. o46j 41 W. R. 600. 
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MAN K' ur l.’ANUnoN, i;ri». s'( lArAsi'XDAUAAI CHETTY. 


)‘CPovor mils, etc., to ti’iiiisfor an<l assiV^ii 
sa](Es ainl moi’t"a.cfc's in wliich lie !uay J’o 
interested to si,c‘n all deeds of sale, etc., to 
appeal’ before the Sidi-Ketristrar and to deal 
with all moneys received hy him under and 
hy virtue of these presents, 'i'hen follow the 
Avord.'*: d’o si^^ii my name, to make and execute 
on my helialf cheques, contracts, a,<rreoments, 
deeds, transfer and assi^^njiK^.iif,,- .,, 1,1 instru¬ 
ments wliatso(‘ver r(‘quisit(‘ or necessary for 
all or any of the purposes a fore.-^a id and g'enerally 
in and aliout the said premises to execute 
and do every ileed and thing recpiisite and 
necessary for all nr funj oj flir pnrpi>si‘s 
aforraauf as fully and efi’ectually to all intemts 
■and purposes aforesaid as 1 myself could do 
if personally present. ’ '^^riie power appears 
to me to 1)0 one constituting an agent to 
•conduct Suhramanian's business of banker, 
money-lender and genei’al trader and 
altbough taken by its(df the clause relied 
■on by tl)e Uank is in the widest po.ssible 
terms, I am of opinion that it should not be 
given the widest possilile meaning and that 
it should only be helil to anthoi’ize 
'the making and a.ssigning of promissory 
notes, etc., wluhdi wouhl be made and 
signed in the ordinary course of trans¬ 
acting Subramanian's business, and that 
■ it should not be ludd to authorize any 
transaction outside the scopi* of such luisiness. 
Construing the clause in this manner, is there 
any evidence on the I’ccord to show that it 
■Avas an ordinary part <if Suliramanian's 
business to sign i>romissory notes nuM’cdv 
for the accomodation of another firm? There 
is nothing from which such an inference 
can be drawn. On the other hand 
the evidence goes to show that when two 
Chetty iMrms sign joint a nd s(*\'era I pi’omiss(uu' 
notes, they are both jointly interested in the 
moneys borrowed. 1 w<iuld, f herefnre, h.dd 
-tlmt it is not proved that tlu- pnw<-r autliorized 
Kaderasan to sign l,is priticipars name 
-merely for tlu! aeeommoda(i,,ti (d' aiupther, 
so tliatthis ground i)f appeal fails. 

It becomes now neeessarv to tro ini,, (he 
-facts. Ti.ere is no doul)t that Imlehinanan 
on behalf of ti.e A. A. Firm and Kaderasan 
-on behalf of A. 8. F. 1.. S. Firm did exeente 
J^xlnhit J), a joint ami several promissory 
iK.lt!, for Us, 111),()()() on (1,0 1:)(|, Au,i-„.s( liiDV 

1111(1 Hint tlio l•nllsl,ionlti,,M fur i(, was tlio 

(ronowal of a ,leht „f Ks. ;!(),|)|)0 iMo„nv,l li.v 
butli ni III,■111 nil lioli.ill ,,r tlioir linn,, „i, 


joint and several promissory note, dated the 
Sill July 1JI07, a c]ier(ue on the Bank of 
Beipgal for Ks. 0,000 in favour of A. A, 
Kutchman:ui ami Hs. 10,000, in cash. The 
ma nagger of the Bank, Chui*(d)ward, says that he 
had no knowledge when the loan was given, 
that Kaderasan was signing as a surety and 
after studying his evidence and considering 
the other facts of llie case and the form of 
the promissoi’y note. I can see no reason to 
ilonht this statemmit. The respondents allege 
tliat the>Shrolf of the Bank, one Pa.supathi Iyer, 
knew that Kaderasan signed merely as surety 
and claim that this Avas notice to the Bank 
that lie was doing .so. On the original side this 
bunlen of proof showing* that tlie A. S. P. L, 
S. Firm Avas interested in the consideration 
for the note Avas placed on the Bank, but 
1 am ofopinion that this Avas wrong. In the 
case of Ih-jpnify rntd Ih'ipnif, Lth v. La 

Jhouinc tin J\’ttple (1) the following passage, 
which occurs in the case of iVesh/eo/t, c/c., 
0 / flir W'rsfjicid l{nnli v. (2), Avhich 

Avas delivered hy the OoinT of Appeal of the 
Stale of Now Y«)rk, was approved ()f by tbeir 
liordsbips as well statingtbe law. It is ns 
follows : —• 

NVbenever the very act of the agent is 
autliori/i'd by tlie terms of the power, that is, 
wheiK'Aa'r by (’omparing the act done by the 
agent with tlu* Avords of the power, the act is 
ill il.'^elf warranted l>y the terms used, such act 
is binding on constituent, as to all persons 
dealing in good faith with the agent, such 
l>crsons ai (‘ not bo\ind to inquire into facts 
fflinnilr. 'riie apparent authority is tlie I'eal 
authority." 

During the course of tlie trial before the 
l{‘arm*d .Imlge on the original side, it was ad¬ 
mitted by the (’ounsel of A. S. P. L. S. that, if 
the Bank did not know that Kaderasan signed, 
mei’ely as surety, the A.8.P. L. S. Firm would be 
liabh*. 'Phis admi.ssion seems me to amount 
to an admission tlmt the appellant Bank Avas 
jnstili(‘d ill advaneing to the A. S. P. L. 8. 
and A. A. I'inns money on a joint and several 
jironiissory note signed by tbeir agents and 
tliat the A. S. P. 1j. S. Firm wouhl be liable 
ior the money so boriHiwetl if tlio Bank did 
not know that tlu'ir agent signed merely as 
surety. J'bis was the position taken by the 
(hmnsel of tlie A. S. P. K. S. Firm at the 
liearing of the appeal when it was again admit¬ 
ted that the agent of the tirm had power to 

c) hV h. V. h. no TiiT.) 
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borrow jointly with another firm. It maybe said 
that when two persons jointly and severally 
borrow money on a promissory note and each 
takes a share in the money so borrowed, eacli 
stands security for the otlier for the amount 
taken by him. The A. S. P. L. S. Firm might 
have contested its liability to the Bank on 
such a ground, but it did not do so. On the 
contrary it admitted its liabiliaty in such a 
case. It,therefore, seems to me that such an' 
aspect of the case sliould not be considered, 
laking the admission Avith the extract from 
the judgment I have just quoted, it seems to 
me that the position is that prima facie the 
Bank was justified in advancing the money 
as it did, since it is allowed that the agent of 
the A. b. P. L. S. Firm could borrow jointly 
with another firm and that is what he pur¬ 
ported to do when he signed the promissory 
note of the 12th August 1907. If the A. S. 
P.L. S. Firm desires to escape liability, it is for 
them to show that their agent signed merely 
as a surety to the knowledge of the Bank. 
The case seems to fall Avithin both section 
102 and section 103 of the Evidence Act. 
N'ow has Subramanian proved that the Bank 
had such notice P He calls Lutchmanan 
Chetty to prove that the ShrofF of the Bank, 
Pasupathi Iyer, kneAv that the money Avas 
wanted by the A. A. Firm only, that in fact it wa.s 
Pasupathi Iyer himself Avho told Lutchmanan 
to get another man to stand as surety. He 
also calls Subbia, AA'ho Avas a clerk in the 
employ of the A. S. P. L. S. Firm from 
1905 to 1908, to produce certain books of 
the firm and prove that the firm did not 
get any of the Rs, 60,000. He also relies 
■on the fact that the mortgage deposited 
as collateral security Avhen the note aa'us 
signed, Avas one in favour of the A. A, 
Firm and had nothing to do Avith the 
firm of A. S. P, L. S. The sum secured by 
the mortgage Avas Rs. 65,000. In the face 
of the promissory note itself the argument 
as to the deposit and oAvnership of the 
mortgage does not carry us very far. 
Churchward cannot be expected to know 
the mutual arrangements between borroAvers 
from the Bank. As a matter of fact 
Subbia’s evidence shows that the two 
firms AA-^ei’e constantly having transactions 
Avith each other and if both firms Avere 
interested in this promissory note for 
Rs. 60,000, it is not improbable that the 
A« A. Firm AA'ould have deposited the 


mortgage a.s security for the mutual benefit 
of themselves and the A. 8. P. L. S. Firm. 
The most important Avitness is Lutchmanan 
Chetty, as he is tlie only one Avho <'an 
give direct evidence that Pasupathi Iyer 
knoAv tliat Kaderasan Chetty signed as 
surety. Is he trustAA^orthy and credible? 
It may possibly be that Kaderasan did 
sign as a surety merely and that his firm 
did not participate in the loan and even 
if so, it may also possibly be that nothing 
was said to the Bank officials, to Pasupathi 
Iyer or any one else Avhen the note Avas 
signed tliat Kaderasan A\'as signing as a 
surety. If nothing Avas said then to the 
effect that he Avas a surety even if he 
Avas, he would bind his principal for the 
reasons Avhich I have already given since 
the Bank A\-ould not have had notice. 
The credibility of Lutchmanan Chetty or 
otherAvise, therefore, becomes very important. 
As I have already stated he, says that 
Pasupathi I^^er asked liim to get another 
man to stand as surety and that he got 
Kaderasan. He .says that the money Avas 
taken by his firm and that interest Avas 
paid by liis firm, but he produces no 
books to shoAv this. AVhen cross-examined 
he alloAA’s that Kaderasan told him that 
his principal had not permitted him to 
sign and borrow for another and that he had 
given express directions not to borroAv for 
another and that he (Kaderasan) signed the 
promissory note to oblige bis (Lutciimanan’s) 
master. He alloAA-ed that Kaderasan Avas 
Avrong in signing Avithout his principal’s 
permission. He also said that Kaderasan 
used his principal's name in signing the 
promissory note at their request to oblige 
them. That he should alloAv Kaderasan to 
do a Avrongfid act of this nature is an 
important fact in considering his credibility 
as a Avitness. If be could acquiesce 
in Kaderasan doing sucli a Avrongful act, 
is it probable that, if it suit his purpose, 
he AA'Ould hesitate to tell a lie in the 
AvItness-boxP His evidence is not satisfactory 
in other A\'ays. He said: I do not remember 

it Rs. 30,000 out of the sum of Rs. 60,000 

Avas Avlthheld by the Bank and taken 
toAvards a debt due by me already.” So bis 
recollection of the details of the transaction 
Avas not very vivid. If he could not re¬ 
collect that Rs. 30,000 of the consideration 
Avas oil account of the reneAA’-al of an old 



INDIAN CASES. 


BANK OP KANGOON, LT0. V, «OMASUNDARAM CHETTyJ 



debt, Ilow does he recollect that Kaderasan 
• signed as a surety? He went on to say: 

Kaderasan Chetty and I had jointly borrowed 
Rs. 30,000 before that. I took that 
money. It was money got in cash. I 
have borrowed money in the National Bank 
of India, Chartered Bank of India and 
Bank of Burma. I might have borrowed 
jointly from these Banks with Kaderasan 
Chetty. In some cases he would have 

stood surety for me and in some cases wo 
might both liave taken the money. Li 
the Banli of Rangoon also ive have horvoived 
'nioncy for both of us together. I do not 
'remember if ire both borrowed Rs, 30,000 
from the Bank for both of nsf' In re¬ 
examination lie said: I paid back tlie sum 
of Hs. 30,000 borrowed liy me with tlie 
joint signature of Kaderasan from the 
Bank.” Now Churchward, the manager, 
says, and there is no reason to disbelieve 
him, tliat except for the two loans of the 
8tli July and 12th August he has never 
given any other loans to the two Firms 
of A.A. and A.S.P.L.S. together and that 
he has never received any other promissory 
notes from them together. AVhen, therefore, 
Lutchmanan Chetty allowed that in the 
BaTik of Rangoon he and Kaderasan had 
borrowed money for both of them to¬ 
gether, wh<at loan wis he inferring to? 
Or was the stateinont a loose and 
random one? 'f it was a loose and random 
one, the fact that lie should make it 
goes to impair his credibility. If it was 
a true statenieiit, it must refer to either 
the loan on tin* 8lh duly or that of the 
12th August. His evidence as regards the 
loan of Rs. 30,000 is unsatisfactory. IFe 
first said he took the money, then that 
he did not remember if they both 
bfirrowed Rs. 30,000 from the Bank for 
botli of them ;uhI then in re-exaniination 
said that ho jiaid back the sum of 
Rs. 30,000 btirrowed by him with the joint 
signature fif Kaderasan from the Bank. 
The learned Judge on lla* original side has la*- 
markod that as regards Lutchmanan’s inti*rest, 
it is more in fa\'our of tin* Ihink’s case in 
that if his accounts wei'C passed on the foot¬ 
ing that the A.A. Fii'iii got only a share of 
the loan, which \vould be tlie case if the stoiy 
lie told in tlie witiu'ss-box ^vas false, and at 
the time of their being passed he hud sup¬ 
pressed tlie fact that he really had got all the 

money liimtielf, clearly that would entitle his 


late employers or their creditors to re-open 
the account and to recover from him in respebt 
of the balance. He says that he pays income- 
tax to the extent of R-s. 700 a year and if that 
i.s so, he has means. He says that he was 
agent of the A.A. Firm from 1904 to 190S. 
So at the time of his giving evidence he was 
presumably not in their employ. The A. A. 
Firm did not appear to defend the suit. 

■ According to Subbia the A.A. Firm got in 
two difficulties in 1908, and it may, therefore, 
have been insolvent when the suit was 
brought. If so, nothing more could be re¬ 
covered from them in this suit than could be 
recovei’cd by the sale of the collateral security 
deposited at the time. The promissory note 
was filed, and this would be recoverable from 
them in any case. Assuining that the full 
amount due on the promissory note would 
■not l>e recovered by the sale of such security 
and that nothing more could bo recovered from 
the A.A. Firm, the question arises wbetbor 
fjutebmanan would have anything to 
fear from tlio A.A. Firm from going into 
the box and telling a story that, if believed, 
would free the A.S.P.L.S. Firm from 
liability. The books of the A.A. Firpi may 
show that they only got half of the Rs. 60,000 
and they may know that they only got half. If 
they are in difficulties or inst)lvent, tliey may 
have notliing to gain by bringing a suit to 
enforce from the A.S.P.lj.S. Firm abalf-contri- 
bntion of what has been recovered from them 
or by bringing a claim against Lutchmanan, 
wliich tlioy may know to be false, simply 
to take advantage of Ins giving false evidence. 
It may even lie possible that knowing the 
only tangible property of theirs that can be 
proceeded against is the mortgage deposited, 
they have connived with tlic A.S.P.L.S. Firhi 
to reduce their joint liability to the Bank. 1 
do not tliink that due weight can be given to 
any suclt considerations as to what was 
Lutebmanan's interest. His evidence must 
1 h‘ taken, analysed and pronounced on as it 
stamls. The evidence of Subbia remains. 
He states that bo was a clerk in the 

(Muplny of tlie A. »S. P. L. S. Firm from 1905 
to 191)8. He iiroducod the following books 
of the Firm:—(1) a ledger account for the 
period from November 1905 • to 
Novmnhor 1907, the lodger containing the 
account of the Bank of JLingoon, (2) a day 
hook heginning from the l ltli March 1907 
npto the time he gave his evidence, (3) two 
current account books, lie says that betweeu 
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190d and 190/ tliere is no entry of a debt 
on the joint signatures of A. A. and A. S. P. 
I-i. S. and it is clear that there is no note 
of such a transaction in the hook produced. 
The point is whether the books can be 
relied on as correct and trustworthy for 
the entries made in tliem in Kaderasan's 
time. It must be remembered that the 
A. S P. L, S. Firm allows that Ivaderasan was 
a bad servant to them and did not conduct 
their business properly. Siibbia says that lie 
was prosecuted for a defalcation in Rangoon. 
A study of Subbia’s evidence leads me to 
note as follows: The two current accounts 
give ledger accounts with the different 
persons^ with Avhom A. S. P. L. S. had deal¬ 
ings. Exhibit P contains accounts with two 
people other than Chett^^ Firms. No such 
ledger account was produced in regard to trans¬ 
actions with the A. A. Firm, though looking at 
the evidence of joint transactions between 
the two firms it would be expected that 
one would be in existence. If separate 
ledger accounts were kept for dealings with 
others, why was not one kept for dealings with 
the A. A. Firm? Towards the commencement 
of his cross-examination Subbia said that 
tlie accounts of his firm with the A. A. 
Firm were not in the ledger he pro¬ 
duced, but in another ledger which he 
had at his house and that they had with 
the A. A. Firm the current account ever 
■since his firm started up to the time their 
firm got into difficulties in January 1908, 
llie next day he brouglit two current account 
.books, and at first said that he would have 
to find out where A. A’s account was and 
that he had not looked into it at home. 
He then said that the account was not in 
the two books. His explanation as to tlie 
variance between his evidence does not seem 
to me to be satisfactory. He distinctly said 
at first there was a separate current account 
with the Firm of A. A. As there were 
such for transactions with others, why was 
there not one with A. A.? The impression 
left on my mind is that there may 
be such an one with A. A. and that it may 
have been suppressed. 


The entry run.s: “7th October 1907. Credit as 
on this date iu re.spect of our .share out of a 
demand loan of Rs. 80,000 taken jointly 

Augmst deducting 

liaif tot it) to the above, Rs. 15,000.” 


Then looking at the ledger account 
Iproduced (P. 173) there is a note under 
date the 7th October 1907 of a joint 
transaction with A. A. in respect of borrow¬ 
ing Rs. 30,000 from the Chartered Bank. 


The entry goes on to show that the loan 
wa.s taken on the 27tli August and yet it 
was not entered till the 7th October. If 
this was so, it would tend to sliow that the 
books may not liave been kept correctly and 
care^fuHv. It must be that the hooks Avould 
in 1907 be under the charge of Kaderasan, 
a man who did not conduct the business 
properly and Avas subsequently prosecuted 
for defalcation. Subbia on being asked to 
explain the entry said: “The loan Avas 
raised on the 27th August, but it was 
entered on the 7th October. The reason 
why it appears on the 7th October though 
money Avas borrowed on the 27th August 
is that the ^ loan Avas renewed on that 
day. Entry in the ledger shows that our 
firm got the money on the 27tli August. 
There is notliing in the day book re the 
loan of Rs. 30,000 (he means under date 
27th August as I liave verified from 
the day book). It is also possible that on 
paper Avas 27th August but the money Avas 
actually taken on the 7th October.” Such 
evidence does not explain satisfactorily hoAv a 
loan apparently recorded as taken on the 27th 
August Avas not entered till the 7th October. 

If omission on due date to enter could 
occur once, is it possible the transactions 
in question Avere omitted to be entered on 
due date and subsequently not entered at all? 
There is another item of account that does 
not seem to me to be very satisfactory, and 
that is the item marked as Ik. under 
date the 29th Hay 1906. It says: “ Credit 
in respect of a two months’ term {tliavenai) 
loan ‘signed’ by C. V. C. T. bearing 9 per cent, 
interest—Rs. 30,000 .” Subbia says that it 
does not appear that the C. V. C.T. got every¬ 
thing out of this amount. The loan Avas 
'from the Bank of Rangoon. The voucher 
of the Bank shoAving particulars Avith 
regard to it is Exhibt G3. That 

voucher sIioaa^s that the Rs. 30,000 

Avere paid by cash Rs. 19,000 and by a 
cheque in favour of the C. Y. C. T.Rs.11,000. 
There is no reason to doubt the genuineness 
-of Exhibit G3. Looking at the C. V. C. 
T.’s- ledger account-it does not help ng 
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to explain how a cheque for Rs. 11,000 
was given to them, if they did not par¬ 
ticipate in the loan. Subbia does not 
satisfactorily explain the Rs. 431-8 in Ex¬ 
hibit 4, the Rs. 438-4 in Exhibit H2 
and the Rs. 4ol-3-6 in Exhibit K2. When 
Subbia comes to give evidence a.s to 
transactions between his A. A. Firm he 
says: cannot say what the state of 

account was between A. A. Firm and our 
firm on 8th July 1907. I shall have to 
work it out. 1 cannot say whether a 
balance of Rs. 50,000 might have been 
owing from one firm to another. 1907 
August 12th. I cannot say what was the 
state of accounts between A. A. Firm and 
our firm. I cannot say whether a balance 
of Rs. 60,000 might have been owing from 

the one to another.Tliough 

I conduct the case now on behalf of the 
defendant I have not looked in to the state 
of affairs in August 1907 for the purposes 
of the suit. As we have no current 
account between the two firms, I shall have 
to examine all books of Bank loan trans¬ 
actions to find that out. Bank loan 
tran.sactions if cai-ried into another, then 
that must be looked into. I will have 
to work out from Exhibit 1. I think 
the account has not been canned into 
any other book. 1 think their account 
must appear only in tlie Riok.” Ho is 
then taken through entries in tlie ledger 
beginning from the 8th July 19U7, the date 
of the first promissory note. It would 
have been more satisfactory if Subbia had 
been able to give more delinite evidence 
about the state of the account between the 
two firms on 8th July 1907. As re¬ 
gards the transactions of the 8th July 
and 12th August 1907 it is impossible to 
say from the entries as they stand tliat 
the A. S. P. Ij. S. Firm benelifed from 
the loans taken from the Bank of Rangoon 
on that day. Rupees 30,000 were taken from 
the A, A. Firm on the 12th August, 
Rs. 28,000 being re-paid on tlie 13tli August; 
but this does not sluiw tliat both firms 
benefited equally from the extra Its. 30,000 
taken on that day. 

If the books can be believed and trusted, 
they may be said to show that tlu‘ A. S. 
P, E. 8. Firm did not jointly borrow the 
Rs. 60,000 from the Bank of Rangoon; 

4 


but in the face of my analysis of Subbia .s 
evidence can they be trusted ? There is 
the fact of Kaderasan’s character, the non¬ 
explanation of an entry of a loan ap¬ 
parently taken on the 27th August 1907 
till the 7th October, the giving of a 
cheque for Rs. 11,000 to the C. V. 0. T. 
as part of consideration for a loan which, 
according to the books, the Firm C. Y, C. T. 
did not participate in and the non-ex¬ 
planation of some minor sums. There is fur¬ 
ther the fact that no separate current account 
with the A. A. Firm has been produced 
though such an account seems to have 
been kept in respect to transactions with 
otliers and the fact that Subbia does not 
give definite evidence as to the state of 
the account between the two firms on the 
8tli July 1907, the date of the first loan. 

I think tliat special s*tress should be laid 
on the non-production of a separate current 
account with the A. A. Firm and the 
suspicion which arises that tliere may be 
such an account, the fact that it is 
possible that a loan taken on the 27th 
August was not entered into the ledger till 
the 7tb October and the fact that a cheque 
for Rs. 11,000 was given to the C. V. 
C. T. Firm wlien a loan was being dis¬ 
bursed by the Bank on the joint liability 
of the A. S. P. L. S. books, showing ap¬ 
parently that the C. V. C. T. Firm did not 
participate in it. I do not think that under 
tlie circumstances the book.s can be im¬ 
plicitly relied on. 

Respondent's Counsel comments strongly 
on tlie fact that Pasupathi Iyer has not 
been called by the Bank, and from 
Churchward's evidence it would appear 
that effective steps could have been taken 
to examine him. It is explained in 
paragraph 11 of the appeal why it was 
not thought necc.ssary to examine him, and 
llio Bank’s Counsel said at the hearing 
that it was too late to examine Pasupathi 
Iyer on coiiimi.ssion after Lutchraannn's 
evidence had come back ns the case had 
been in the warning list. The witne.sses 
were not examined till long after Lutch 
nianan bad been examined and I am of 
opinion that it was a grave omission on 
the part of the Bank to have taken no 
stops to secure Pasupatlii lyei*’s evidence. 
It muot be, however, reiuombored that ac* 



Vol. XXVI] 


Indian 


CASES. 


SIVAGAMI A.MMAL V. 


LOUIS GSANA PKAKASA MUDALIAR. 



cording to Churpinvard’.s evidence, at the 
time of the hearing Pa.supatlii Iyer 
does not seem to have been in the 
service of the Bank, and if this 

is .so one of the main rea.sons for thinking 
that he might depose untruly in favour of 
the Bank liad ceased to exist. In the 
circum.stances why did not the A. S. P. L. 
S. firm take steps to secure his evidenced 
But in any case the burden of proof lay on 
the A. S. P. L. S. firm to prove that the 
Dank had notice that their firm was not 
interested m the loan evidenced by the 
promissory note for Rs. 60,000 and on the 
evidence produced, I am unable to find 
that they have proved that the Bank had 
such notice. In the first place, it does not 
seem to me that they have proved that they 
were not intere.sted in either of the sums of 
Rs. .10,000 and in the second, even assuming 
that they were not interested in either of 
such sums and that it is a fact that Kadera- 
san signed both notes merely as a surety, I 
am unable to hold that on the unsatisfactory 
evidence of Lutchmanan Chetty it is proved 
that ^ asupathi Iyer knew or had notice 
that Kaderasan signed merely as a surety. 
-It he did sign merely as a surety, it may 
possibly have been that he did do so with¬ 
out anything being said about it to Pasupathi 
tyer. All parties may have then been of 
opinion that the power gave Kaderasan 
authority to sign his principal’s name as 
surety, and if so there would be no special 
reason for any talk as to the capacity in 
which Kaderasan signed, and in considering 
whether this is wliat actually took place the 
credibility of that part of Lutchmanan’s 
evidence in which he says that Kaderasan told 
him that his principal had not permitted him 
to sign and borrow for another and that he 
had given express instructions not to borrow 
for another and that he had signed to oblige 

him comes into question. Is such a story 
likely to be true? 

In this view it is unnecessary to discuss 

whether if Pasupathi Iyer knew that 

Kaderasan signed merely as a surety, such 

knowledge wouldbenotice to, and would bind, 
the Bank. 

One further point remains, and that 
IS whether Subramanian and Somasundaram 
should have been each allowed Counsers fees. 

I would not interfere with the order of the 


learned Judge on the point, as Somasundaram 
had to meet quite a different case to the case 
Subramanian had to meet. 

In tlie re.sult, I would vary tlie decree 
passed by the learned Judge on the original 
side by ordering that the names of tlie legal 
repre.sentatives of Subramanian now 
deceased, namely Somasundaram Chetty and 
Shenmugam Chetty, be added to that of 
Bamaswamy Chetty as being liable to the 

Bank in the sum of Rs. 78,744-10-6 for 
principal and interest and that the same 
decree be passed against them all three as 
Avas passed against Ramaswamy Chetty. I 
would also give the Bank costs against the 
firm of A. S. P. L. S., ^. e., now Somasunda¬ 
ram Chetty and Shenmugam Chetty in their 
capacity as legal repre.sentatives of Subra¬ 
manian Chetty on the original side and in 
this appeal. 

I would not allow Somasundaram costs as 
an individual respondent in this appeal. 

Decree varied. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 891 op 1914. 

November 13, 1914. 

Fresent: —Mr. Justice Kumaraswamy Sastri. 

SIVAGAMI AMMAL —Plaintiff— 

Petitioner 

ver$^cs 

LOUIS GNANA PRAKASA MUDALIAR 
—Defendant—Respondent. 

Civil Procedure Code {Act V of 1908), 0. XVII, r. 1 
—Case once begun—Court boimd to go on from day to 
day—Case part-heard before Subordinate Judge —• 
Subordinate Judge proper officer to adjourn it and not 
District Judge. 

When the hearing of a suit has once begun, the 
Court is bound to go on, under Order XVII, rule 1, of 
the Civil Procedure Code, from day today, unless for 
special reasons it is necessary to adjourn it to some 
future day. 

Where a Subordinate Judge, before whom a suit 
was part-heard, adjourned it from 7tli October 1914 
to 18th January 1915 in obedience to the order of 
the District Judge to whom he applied for directions: 

Held, that the order of the District Judge must 
be set aside and that the Subordinate Judge was the 
px’oper officer to decide when a part-heard case before 
him was to be adjourned and the District Judge had 
no voice in the matter. 
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Petition, iiiider section 115 of Act \ of 
1908, praying’ tlie High Court to revise the 
order of the Court of the Temporary Subordi¬ 
nate Judge of Cuddalore, in Original Suit 
No. 48 of 191H. 

Mr. 7'. V, Veubifarama [yor, for tlie Peti¬ 
tioner. 

Mr. L. A. (hn-iinhiraoliftra Aiycn-y for the 
Respondent. 

JUDGMENT.—The suit ^vas part-heard 
by the Subordinate Judge and lie was under 
Order XVil, rule 1, Civil Procedure Code, 
bound to go on from day to day unless for 
special reasons it was necessary to adjourn 
the case to some futui’o day. The Subor¬ 
dinate Judge has adjourned the ca.se from 
the 7th October 1014 to 18th January 1015 
in obedience to tlie orders of the District 
Judge to whom he seems to have applied for 
direction.s. 

I have perused the proceedings of the 
District Judge and find it dillicult to see on 
what grounds it can be supportetl. The 
Subordinate Judge was the proper oflicer to 
decide when a part-heard case before him was 
to be adjourned and the Disti-ict Judge had 
no voice in the matter. lA'en a.ssuming that 
he has, it isditlicult to follow his reasoning. 
He seems to assume that the \ akils were 
unnecessarily prolonging the case before the 
Suboi-dinate Judge and that as the Subor¬ 
dinate Court was sanctioned for a shoi-t 
time, the Subordinate Judge should show 
larger disposals by adjourning the present 
case and taking up othei* suits. 1 canmit 
but e.xpress my emphatic dissent to the 
procedure and the reasoning adopted by the 
District Judge. 

I set aside the order of the Subordinate 
Judge and direct him to take up the case 
and proceed with it according to law. He 
will exercise his own di.scretion in adjourning 
the case. 1 make r.o order as to costs. 

Order set (isidc. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 929 op 1913. 

July 7, 1914. 

Present: —^Mr. Justice Beaman and 
Mr. Justice Heaton. 

LAXMIRAM LAULUBHAI JOSHI— 
Plaintifp—Appellant 
versus 

BHALASHANKAR VENIRAM MEHTA— 

D E E E N D A N T -R E S P 0 N U E N 1’ . 

Limifatioii Act (IXof 190SJ, Sch. /, Arf. 182—E.rccii: 
tion — Jmhjuiciit-dcbtor declnred //<>•(>/rt’/g— Appcnl hy 
dcrrcr-luddcr - StepAn-aid of c.i'ccution. 

An appeal by tlie decree-liolder against an order 
declaring tlie judgment-debtor an insolvent is “aii- 
applieation to take a stop-iii-aid of execution” within 
the meaning of Article 182 of tlie first Schedule of tho 
Limitation Act, and, therefore, an api>lication for exe- 
eiiiiou lile<l within three years of such an appeal is 
not barred. 

Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. ()8 of 1912, reversing the order passed by 
the Subordinate Judge of Umrotb,in Darkliast 

No. d02 of 1911. 

Mr. J[. r. Diratiay for the Appellant. 

!Mr, Mauufdiai Kanuiduiiy fortbe Respondent. 

JUDGMENT.—Tlie facts in this case are 
somewhat unusual, 'rhere was an ordinary 
mortgage-decree of tho year 1903. Iho 
mortgagee applied for execution in due course 
on the 8th of August 1905. In January 1900 
tlie mortgagor applied under tho old Code of 
Civil Procedure to bo declared an insolvent.' 
Inliisapplicalion of August 1905 the mortgagee 
asked that tlie property might be sold, but 
did not seek any further relief against tho 
mortgagor. Accordingly in Juno 190b tho 
property was sokl under this Darkhast. In 
September of the same year tho Court declared 
tlie mortgagor an insolvent, altbougb under 
section 351 it did not discharge him. In 
December of the same year tlie Court struck 
otl‘ the Darkhast of August the 8th, 1905, for 
two reasons: (l)tbat it liad been satisfied, (2) 
tlint the judgment-debtor was now an 
adjudicated insolvent. Themortgageeappoar- 
ed from tlic first in the insolvency proceedings 
as tlie sole opposing creditor. 

M'e might limlsomediilicnlty, more,speaking 
fur myself 1 think, a verbal than a real 
dilliculfy, in bringing such appearance within 
tlie meaning of the words “ application to 
take some stop-in-aid of execution” under 
Article 179 (ohl), now Article 182. But as 
the result of tlioso proceedings was against 
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Lim tlie creditor, appellant here, appealed 
to^the District Court and succeeded. We 
think that it is not putting too great a strain 
upon ordinary language to say that an appeal 
in such circumstances fairly falls within the 
meaning of the words “an application to 
take a step-in-aid of execution.” It is clear 
that as long as the insolvency proceedings 
went in favour of the debtor, the creditor 
could not have presented any application in 
ordinary course for the further execution of 
his decree with the least hope of success. 
Two at least of tlie High Courts in India had 
already put so liberal a construction upon the 

Insolvency. provisions of the old Civil 
Pyocedure Code that an executing creditor 
must have foreseen that no application for the 
execution of the decree, eitlier by sale of 
property or arrest of the person of the judg¬ 
ment-debtor, could have the least chance of 
success so long as the judgment-debtor 
had been declared an insolvent under 
section 351, even although he liad not been 
actually discharged within the meaning of 
section 357. So that we think that in view 
of the Court’s finding that this judgment- 
debtor was an insolvent early in 1906, the 
present appellant had no other course open to 
him than in the first in.stance to get this 
bar to the further execution of his decree 
removed, and the only way in which lie 
could hope to obtain that result would be by 
first opposing the insolvency petition in tlm 
first Court, and, if he failed there, by appealing 
tohigher authority. This he did, and although 
It IS unnecessary to trace the subsequent 
tedious-proceedings, it is sufficient to say that 
his last appeal could not have been made 
earlier than January 1909, that is to say, 
well vyithin three years of his present 
Darkhast. 

Adopting that view, it is unnecessary to 
enter, into any, of the other nice and difficult 
questions which have been raised and 
adequately argued in the course of this appeal, 
l^e do riot seek to lay down any general 
principle upon any of those questions, but we 

desire to confine our judgment to the rather 

unusual facts before us, and we think that we 

do no violence to the meaning of Article 179 

(old), now Article 182, by holding that the 

present Darkhast is within three years of the 

last application made by the judgment-creditor 

to a.Court .to, take some step-in-aid of the 

• • • • 


e.xecution of his decree. For these reasons 
we think that the appeal ought to be allowed 
anc t le judgment of the Couz't below reversed. 
We direct, therefore, that the Darkhast be 
restored and that execution do proceed upon 
It according to law. We think that this 
appeal must be allowed with all costs. 

Appeal allowed, 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

REvibNUE Revision Petition No. 9 op 1913-14, 

OP Gonda District. 

April 9, 1914. 

Pre.?en^:—Sir Dpncan Colvin Baillie, S. 

Maharajah Sir BHAGWATI PRASAD 
SINGH— Defendant—Appellant 

verstis 

SURAJ BALI— Plaintiff -Respondent. 

'Ejectment, power of, yiof nhaotutebj re.<ierved binder 
— Thekfidar not nuthon.-icd to eject tena/itft without 
landlord's consent—N'otice of ejectment signed by land. 

lord alone, whether sufficient—Signature of thekadar, 
ichether necessary. 

Where the power of ejecting tenants is not abso- 
lutely reserved under the lease but it is simply 
provided that it should not bo exercised without the 
consent of the landlord, a notice of ejectment signed 
by the landlord alone is insufficient and must boar 
tl»e signature of the thekadar. 

Appeal from the decree of the Officiating 
Commissioner, Fyzabad, dated 1st October 
1913, reversing that of the Assistant Collec¬ 
tor, Gonda, dated 7th March 1913. 

FACTS.—The defendant Maharajah gave 
one of his villages on lease to a thek^ar. 
The lease provided that the thekadar would 
not be entitled to issue notices of ejectment 
on tenants without having had previously 
obtained written consent of the Maharajah. 

Subsequently a notice of ejectment signed 
by the Maharajah alone was served upon the 
plaintiff tenant, who contested it on the 
ground that it was invalid as it did not bear 
the thekadads signature. The defendant 
pleaded that the notice was valid, inasmuch 
as the thekadar had not been given the power 
of ejectment and thus it was not necessary 
that the notice should have been signed by 
him. 

The Court of first instance, relying upon 
the decision of the Board of Revenue in In r*} 
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^fiihdi'ajah oj TiftJrnmpur Jihajntt (Petition 
No. 16 of 1904-05, of Gouda District), which 
liold in that case that the fhrhadars signature 
on the notice was not required, nplield tlie 
notice and dismissed tlie suit. The Com¬ 
missioner, on appeal, finding that the Maha¬ 
rajah had transferred hy lease his riglit of 
collection of rent to the tfu'lxad'ir in wliose 
favour mutation was effected, and had merely 
restricte<l the fhehidar from issuing notices 
without liis consent, and tliat there was tl\us 
no complete reservation hy the Maharajah 
of the power of ejectment, held that the 
notice ouglit not to have been issued hy the 
Maharajah alone but hy tlie fludcadnr with 
the Maharajah's consent. The notice having 
thus been cancelled l)y the first Appellate 
Court, the matter was further contested in 
appeal before the Board. 

The Hon'ble Sliaikh lln.iaiuj for 

the Appellant. 

Mr. S. r. Kain, for the Respondent. 

JUDGMEXT.—The objection t»the notice 
upheld by tlie Commissioner was essentially 
of a technical character and if the Clommis- 
sioner had overruled it, I should have bad no 
fault to find with his doing so. It is im¬ 
possible, however, to say tliat according to 
the strict lettei* of the law, the decision of 
the Commissioner is not correct. ^J'he power 
of ejectment was not under the fludiddurs 
lease absolutely reserved. It was simply 
provided that it should not be e.Kercised 
without the consent of the Maharajah. In 
these circumstances, to fully comply with 
the law the notice should bear the signature 
of the thekadnr. 

The appeal i.s dismissed with costs on 
appellant. 


. 1 ppoal dismissed. 


LOWER BURMA CHIEF COURT, 
Second Civit, Ai'I'eae No. 117 of 191;b 

August 24, 1914. 
Presoiti^Mv. Justice Parlett. 

!MG. HYIN BA and anotiiku—Aimmoddants 


rersus 

MG. PE U KIN AND A OTIiEK — ResI'OXDENTS. 

Civil Procvflitvc Code (.Ic/ To/ lOO-S;, >-.s. (il, 7;j — 
enfion i>roreediiiijs Allitcluiienf of Inj /<ro 

,1 ’rvee-holders —Sole ordernl iiiidev Jirst oftoeh nient — 
]^i iv(rfc alieiirtfion of jivopevlij (ifirv attnrhnient -Deposit 
of dee retd I ainonul tf Jirst derrec-lodder —.Is.st/x, rate- 
abc distnhiiiiitn of —Second decrce.-holdei\ ritjht of. 



Whore a jiidgnient-dubtor's property was attached in 
execution of a certain - decree and another decree- 
holder applied for attachment of the same property 
in e.xeeution of his decree against the same judgment- 
debtor, and the judgment-debtor paid into the Coirrt 
tlie docrchil amount witli costs of the first decrce- 
liolder a day before the sale and meanwhile sold it 
jirivately to another person: 

Held, that, whether the second decree-holder’s 
attnehmont was actually effected or not, he was en¬ 
titled under sectifm 713, Civil Procedure Code, to a 
rateable distribution of the assets received by the 
Court and tlie private transfer of the property was, 
under section oi, Civil Procedure Code, void ns against 
his claim to the extent of his share. 

Mr. for the Appellant. 

Mr. Ba Dnn, for the Respondent. 

JUDGMENT.—On 8th February 1912 Mg. 
Kya Ban attached a house and site in execu¬ 
tion of a money-decree against ^la Sein and 
two others and the sale was eventually fixed 
for the 4th May. On that day 
the judgment-debtors deposited tlie 
decretal amount and costs in Court and 
the attachment was on 6th May withdrawn 
and the next day the money was paid to !Mg. 
Kya Ban. It appears that on ISth t>f April 
the judgment-debtors had privately trans¬ 
ferred the attached property to the present 
respondents for Rs. 200 a part of which money 
the judgment-debtors paid into Court on 4th 
May. 

Meanwhile on 15th ^larch !Mg. Kyin Bu 
applied in execution of a money-decree against 
the same judgment-debtors to attach the same 
property, and on 16th March the Judge 
ordered a warrant of attachment to issue. On 
19th March some one, apparently a clerk, 
noted that it had been issued and on 27th 
April the Judge recorded a statement that it 
had been; no warrant is, however, forthcoming 
lit)!' is it proved that attachment was in fact 
effected until the 8tli !May, On 15th July 
the present respondents got the attachment 
removed. Mg. Kyin Bu then Hied this suit 
fora declaration that the property was liable 
to attachment as being his judgment- 
debtors' and got a decree. It was, however, 
reversed on appeal on the ground that section 
(>4 of the Civil Procedure Code did not apply, 
as at the time of the sale Mg. Kyin Bu had 
not obtained an effectual attachment of the 
property. The District Judge appears to have 
overlooked the explanation to that section, 

which was enacted to set at rest conflicting views 

held as to the scope of the law as it previously 
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stood. AYhetlier Kyin Bu’s atbicliment was 
actually effected before the sale or not, he had 
clearly made application to the Court for 
the execution of a decree for the payment of 
money passed against the same judgment- 
debtors, and, therefore, immediately assets 
were received by the Court, as they were on 
4th May, Mg. Kyin Bu was entitled under 
section 78 to a rateable share thereof and tlie 
private transfer of tlie property was void as 
against his claim to sucli share, and to that 
extent it must be declared void. 

I find that the decretal amount with costs 
due to Mg. Kya Ban was Rs. 153-18-7 and 
that due to Mg. Kyin Bu is Rs. 166-4, their 
rateable shares, therefore, were 154 820 and 

166/820, i.e., 17/160 and S8/160 res¬ 

pectively, f.e., they were almost exactly 
equal, and it will be sufficiently near to take 

Kyin Bu’s share as one-half. 

I, therefore, reverse the decree of the 
District Court and declare that the sale of 
the property to the respondents was void 
to the extent of one-half and that one-half 
of that property is liable to attachment and 
sale by Kyin Bu in execution of his decree in 
Civil Revision No. 52 of 1912. Respondents 
will pay appellants’ costs in all Courts, Advo¬ 
cate's fee in this Court two gold mohius. 

Decree rererned. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 640 of 1913. 

July 20, 1914. 

Fresent-.Siv Basil Scott, Kt., Chief Justice, 

and Mr. Ju.stice Shah. 
HARCHAND PANAJI— Plaintiff- 

Appellant 


versns 

GULABCHAND KANJI— Defendant— 

Respondent. 

ExecuHon^Decree in foreign Court—^ olunfnry 
mhmission to jimsdiction-TransJer oj execuhon pro- 
ceediim to BriO'sh Court, ivhere judgment-debtor resides 

— Decree, whether can be executed. , ^ 

A decree passed against a person ^vho volun anly 
submits to the jurisdiction of a foreign Court can, 
on transfer, be executed in the Court witliin ivhose 

jurisdiction he resides. , . • x 

Second appeal from the decision of 

the Eirst Class Subordinate Judge, Surat, 

in Appeal No. 27 of 1912, conHrming 


the order pa.ssed by tlie Second Class Sub¬ 
ordinate Judge at Surat, in Darkhast No. 

242 of 1911. 

Mr. T. F. Desai, for the Appellant. 

Mr. fr. N. Thal'ore, for the Respondent. 
JUDG^IKNT. —The lower Courts have 
declined to execute a decree of a Baroda 
Court against the respondent’s father, 
Kanji Kapura, which had been transferred 
for execution against hi.s estate to the 
Court of the Second Class Subordinate 

Judge of Surat. 

The learned Judge of the lower Appel¬ 
late Court states that it was conceded that, 
on the principles of International Law as 
laid down in t^irdar Gurdijal Singk v. liaja 
of Faridkot (0, tlie decree would have been 
a nullity bad the defendant not appeared 
and defended the suit in the Baroda Court, 
and that it was argued before him that 
the defendant had voluntarily .submitted to 
the jurisdiction by employing a Pleader to 
defend the suits. As to this the learned Judge 
of the lower Appellate Court says that the 
defendant protested against the right of the 
Baroda Court to entertain the suit at the 
earliest opportunity and did not make any 
other defence. 

We liave referred to Uie statement of the 
pleadings and issues in the Baroda Court and 
find that the statement of the lower Appel¬ 
late Court is incorrect. 

The defendant pleaded, first, that the 
plaintiff had no right to sue as the sum 
claimed was vested in him by inheritance as 
the brother of the plaintiff’s father’s deceased 
brother’s widow. Secondly, that, if not, the 
suit was defective for want of parties as the 
other brothers of the plaintiff’s father were 
not joined. Thirdly, that 'the plaintiff’s 
suit could not be entertained as the money 
dealings relied on took place outside the 
jurisdiction of the Court. Fourthly, that 
the plaintiff’s suit would not lie in that 
Court as the defendant had no property 
and did not reside or carry on business in 
Baroda territory. Fifthly, that the suit 
was time-barred. 

Upon this defence four issues were raised : 

1, Is the suit defective for want of 
parties ? 

2. Is the suit barred by time ? 

(1) 22 C. 222; 21 LA. 171 (P. C.); 4 M. L. J. 207 
(1S94) A. C. 670} 11 R. 340. 
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Does the suit lie in this Court ? 

■ 4. What relief should be granted to tlie 
plaintiff ? 

All the issues were decided in the plaint¬ 
iff’s favour after evidence had been adduced 
by both sides. 

The case appears to us to be clearly one 
of voluntary submission to the jurisdic¬ 
tion, the defendant taking his chance of 
getting a decree in his favour : see Boissiere 

Co, V. BrocJaier Co. (2) and Voinet v. 

Barrett (3). The case is a stronger one in 
favour of the appellant tlian that of Barry 
4' Co. V. Appasami Pillai (4), relied on in 
the lower Courts, for there was no pre¬ 
liminary decision of the question of jurisdic¬ 
tion on the protest of the defendant and 
no circumstance of pressure sucli as tlie 
Madras Court tliouglit existed in Barry 
Co. V. Appasami Billni (3). 

We set aside the decree of the lower 
Appellate Court and return the Darkhast 
for execution of the Baroda Court’s decree 
in the Court of tlie Second Class Sub¬ 
ordinate Judge of Surat. 

The respondent must pay the costs of his 
opposition to the Darkhast up to date. 



iiig to be done, and usually regarded as in execution 
must bo done by the Court which made the decree. ' 

Civil application, under extraordinary 

jurisdiction, from an order passed by the First 

Class Subordinate Judge at Satara, in Mis¬ 
cellaneous Application No. 2 of 1913. 

Mr. Jayahir (with liira Mr. K. N, Koynjee)^ 
for the Applicant. * 

i^Ir. Gndgil (with him Mr. B, E. Patwar^ 
(Ihan)y for tlie Opponent. 

JUDGMENT. 


/, « X Bccreo set aside. 

(2) (1889) 6 T. L. R. 85. 

(3) (1885) 55 L. J. Q. B. 39: 34 W. R. 161. 

(4) 2 M. 407; 5 Ind. Jur. 188. 


BOMBAY HIGH COURT. 

Civil Afplicatiox No. 147 of 1913 

June 16, 1914. 

Present: Mr. Justice Beaman and 
Mr. Justice Haywai'd 

ARJUN RAGHU NAROLE— 

AffLIl’ANT 

versus 

KRISHNAJI VENIMADHAV VALIMIJK 
„ , —Opponent. 

Procedure Code (Act V of n wr 
~E.ecutio.-Decree tran^enj 
wh^hpa^ml decree powres of-Jurisdleli,,,, ' 

When a decree i.s transferred to a rn'iin * *i 
Court wl,icl, passed the doeroo I for the f 
functus officio for all inirnosn*; nf being 

soon as the Collector lias e.xliausted au" tile 
execution conferred upon him. any mattejn:;: 


Beamax, J.—A decree was sent to the Col¬ 
lector for execution under .'■■ection 68 of the 
Civil Procedure Code. The Collector appears 
to have put up the property of the judgment^ 
debtor fnr sale, to have sold it, and given the 
purcliaser a sale-certificate. Thereafter the 
present opponent, claiming to be in posses.sion 
in his own right, appears to have obstructed 
the auction-purebaser, and the Collector 
removed him, as he has power to do, under 
rule 14 (1) made under section 70 of the Civil 
11'ocedure Code. Tliereupon the opponent 
went to the Court wliich passed the decree 
and obtained from it an order under rule 
101 ()f Order XXL Against this the present 
applicant, tlie auction-purchaser, has moved 
this Court in the exercise of its extraordinary 
jurisdiction to declare that the Subordinate 
Judge’s onler under Order XXI. rule 101, 
was nimlt', in tlie circumstances stated, with¬ 
out jurisdiction. I think that the true answer 
to tiu'question which arises liere, a question 
^\lucli must frc(|nontly arise in similar case.s, 
Ls that the execution entrusted to the Collector 
was completed and must have been completed 
)efore tlie (/ourt wliich made the decree, could 
properly bo invited to make, or certainly 
before it could properly have made, any 
order under rule 101. I agree that in prin- 

(iple tiiero couhl not bo two Courts execut¬ 
ing the .same deci-ee at the same time, and 
tins ap]XMirs to me to have been the reason 

underlying Biirkitt, J.'s decision in 

nmd Said^ khan \, Payag Sahn (l). But when 
^^e examine tlie rules framed under section 

under those rules alone that 
the Collector exercises his powers, it will be 
8oen that in tlu' execution of the decree he is 
authorized to do a certain number of necessary 
acts, whih', on tlie other hand, his powers are 
nuicli less extensive than those conferred upor. 


(1) 16 A. L>2X: A. \V. N. (1S94) 66, 
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an ordinary Court executing its own decree 
under Order XXI. So tliat wliile I do not 
demur to the principle I have stated, namely 
that after a decree has been transferred to a 
Collector the Court which passed that decree 
is for the time being functus ojSif'io for all 
purposes of execution, I also say that as soon 
as the Collector has exhausted all the 
power of execution conferred^ upon him 
by rule 14 framed under section 70, then any 
matters requiring to be done, and usually 
regarded as in execution, such as those pro¬ 
vided for in rules 97 to 103, for example, of 
Order XXT, must be done by the Court which 
made the decree. Otherwise there might 
certainly arise situations in which parties 
have suffered wrong at the hands of a 
Collector tied down by the rules conferring 
upon him very restricted powers, and yet be 
entirely without redress. This can never 
have been the intention of the Legislature, 
and were authority needed, I might refer to 
a decision by Sir Lawrance Jenkins to which 
T myself was a party in Pita Mofi v. (Jhumlal 
02). There again, I think, the reason is 
precisely and accurately stated by the 
learned Chief Justice and that reason 
will certainly cover Ihe present case. 

We are, therefore, of opinion that the 
order complained of was not ultra in res 
but made in the exercise of jurisdiction 
vested in the learned Judge who made it, 
and was very properly made. The 
must, therefore, be discharged with all 

costs. 


Hayward, J.—This application raises the 
question whether a Collector’s order d^is- 
possessing a third party in execution under 
rule 14 of the rules in force under section /U 
of the Civil Procedure Code can be called 
in question by that third party by applica¬ 
tion to the Court under 
101 of Order XXI of the Civil Procedure 


Code. 

The powers of the Collector in execution 
must be looked for either in Schedule III 
or in the rules in force M framed under 
section 70 of the Code. Where «re 

conferred on the Collector, the effe^ ° 
oust the jurisdiction to that extent of the 
Court as provided by sub-sec on 2 of sec 
tion 70 of the Code. Now the Collector 
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has been granted power to dispossess third 
parties in execution under rule 95 of Order 
XXI of the Code by tlie inclusion of that 
provision in rule 14 in force under section 70 
of the Code. But the Collector has not 
been granted power to hear tlie grievances of 
third parties after being so dispossessed in 
execution under rules 100 and 101 of Order 
XXI of the Code, This power must, there¬ 
fore, be deemed to have been left with the 
Court and not to have been taken away 
under sub-section 2 of section 70 of the 
Code, “if the power has by rules been 
vested in the Collector, then it is exercisable 
by him and not by the Court. If that power 
has not been conferred on him, then ....... 

the power must continue still to be exercisable 
by the Court,” as was stated by Jenkins, 
C. J., in the case of Pita Moti v. Chnnilal (2). 

The Rule on this application must, there¬ 
fore, in my opinion also, be discharged with 
costs, inasmuch as it proceeds on the 
alleged want of jurisdiction of the lower 
Court. 

Rtde discharged. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 529 to 536, 538, 

539, 854 AND 988 op 1913. 

August 11, 1914. 

Present: —Mr. Justice Se.shagiri Aiyar and 
Mr. Justice Kumarasawmy Sastri. 

DORAISAMI REDDI and others— 
Defendants—Appellants 

versus 

VENKATACHALLAM PILLAI— 
Plaintiff—Respondent. 

Mad ra^i Elates Land Act (I o/1908), Sch. Part Ay 

^—'Ascertainment of rent*" meanhig of—Inter¬ 
pleader suit as to who is entitled to wafer-cess, whether 
mit for ascertainment of rent—Limitation Act (IX of 

1908^, s. 15 — injiuiction—Injunction order set 

— Time, whether excluded. 

In order to entitle a landlord in a suit for arrears 
of rent to deduct the time taken in prosecution of a 
previous suit between himself and the tenant, the 
suit must be one relating to the ascertainment of 
rent •svithin the meaning of Article 8, Part I, of the 
Madras Estates Land Act (I of 1908). 

An interpleader suit by tenant against landlord 
and Government merely to determine which party 
is entitled to collect water-cess from the tenants, is 
not a suit for ascertainment of rent within the 
i^eaning of Article 8, Part I, of the Estates Land Ac^, 
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A party cannot claim to cxclmlo, mulor section lo 
of the Limitatio!! Act, H)OS, tin* time diirin*' which no 
injunction stayin'? a suit was in force a«?ainst him. 

R'ijo R'JU'jfiyy I Aj»}>n R io v. liohbn i^rir.nniihi, 27 M. 
14-3 (P. C );'() (hun. L. R. 2tl; I t M i.. J. 1; H C. W. 
N. 162; 31 I. A. 17; Rniriyyn v. \'ii I'lrhill J4M. 
441 (F. 13.); I L. J. 6(51; ^'rhch-ihi Orain'iiii v. 
B'jomifrppo ificih ir, 27 6o; Ki i imhi 

cluii'ifii' V. Lik.<}iiiii 3 I M. ()2; I t Af. r>, J. 601; 3 

M. L. 'r. 10(5; Sycl Glml tin (Hitnse Sh i Sahib v. 
Shunniuynin Ri(!<n\ H Iml. Cas. -tOI; 8 M. L. T. 345; 
34 iM. -4^38; Siii.jar.iin Plllnl v. Syeil Ghul iin (}hniise Slia 
Sahib Kadii’t H Iinl. Cas, 1091; 9 iM. L. 'F. 82; 20 M. L. 
J. 927; 36 ’M. 418; Arnii'tch'‘llain ('hrtfiar v. Ka fir 
Rfjiuthnn, 29 At. o.'>(>; 16 M. Ij. J. 486; 1 M. L. '1', 315; 
IJpcndra yath Nag Chnirdhiinj v. Saryri Kauta Roy, 
20 Ind. Cas. 2(4'i; (ihalain Xasinid liii v. Hordo Pramif^ 


14 Ind. Cas. 343; 9 A. L. J. 540; 3 t 436. ivf<M’rcd to. 


Second appeals respectively against the 
decree of the District Court of South 
Arcot, in Appeal Suits Nos. lUl and 127, 
102 and 128, lUO and 120, 105 and 132, 66 
and 134, 85 and Il8, ()7 and 149, 129, 138, 
124, 113, 202 and 114 of 1912 re.s- 

pectively preferred against tho.se of the 
Deputy Collector, Cuddalore Division, in 
Revenue Suits Nns. 107, 115, 64, 130, 

148, 59, 25, 117, 1 >3, 94, 33 and 35 of 1911, 

respectively. 

In S. A. No<. 529 to 536, 538 ani> 

539 OF 1913. 

Mr. 0. Fadavinahha Aiy(iugfii\ for the 

Appellants. 

Messrs. L. A. GDrimhinighava Aiyar and 
A. Ramachandra Aiyur, for the Respondent. 

In S. a. No. 854 of 1913. 

Mr. 0. Padinanablia Aty(iHgai\ for tlio 
Appellants. 

Mr. 0. Ve}ikaf(ichallaiii Pillaiy for the Re¬ 
spondent. 

In S. a No. 988 of 1913. 

Mr. C. Padiiianahha Aiya}ig(u\ for the 
Appellants. 

xMr, L. A. Govindaraghnra Aiyar^ for the 
Respondent. 

JLTDGrMENT.—These .second appeals are 
from suits for arrears of rent by the Aindriain- 
dar, the plaintiff, againsl his tenants for eight 
fanlis {Fasli 1312 to FiisU 1319). The main 
defence is that the claim up to Fasli 1,316 
is barred by limitation. As regards FnsU 
1317, the plea is that as the arrears were 
due lin February it was not open to the 
plaintiff to .stipulate in tlie tliat they 

shall be paid at the end of April ai\d as the 
suit was brought on tlie 1st of May 1911, 
the claim for that fiiAi also is barred by 

limitation. There is a further defence appliea- 
blejito all the faAisy tliatj]|tho plaintiff 



agreed to forego bis claim for water cess, 
in case the G-overnment collected it from the 
defendant; and as the defendant paid it to 
Government, he is not liable to pay it over 
again to the plaintiff. 

The plaintiff in answer to the plea of 
limitation sets up two answers: (1) There 
were proceedings to ascertain the arrears 
of rent which terminate'! only in April 
1910, and that those pn.ceedings .saved the 
bar; (2) tliat the plaintiff was prevented 
by injunction from collecting the rent, and 
if the time during which the injunction 
was in force were excluded, the plaintiff’s 
suit will be in time. In order to understand 
these arguments, the history of the previous 
litigation lias to be sliortly stated. 

The defendant, tlio tenant, instituted an 
int(‘rpleader suit (Original Suit No. 38 of 
1904 in the District Munsif’s Court of 
Panruti), to which he made the plaintiff and 
the Government parties, for determining 
which of tliem was entitled to collect the 
water-cess from him. He also prayed for 
an injunction restraining the plaintiff from 
collecting it from him till the rights of the 
rival (daimants were settled. The District 
^lunsif held that the Government alone was 
entitled to collect the cess and restrained 
tlie plaintiff by injunction from collecting it. 
This was on the 5th May 1906. On appeal 
^Ir. Hamnett, the District Judge, held that 
the suit was bad for misjoinder of parties 
and of causes of action and dismissed the 
suit on tlie iJrd of November 1906. On the 
22nd of October 1909, the High Court in 
second appeal reversed this decision and 
remanded the suit for disposal on the 
merits. After remand, Mr. Moberly, the 
then District .ludge, held that both the 
Government and the plaintiff were entitled 
tt) collect the cess. This was on the 4th 
April 1910. Finally the High Court held 
on the 18th October 1912 that the plaintiff 
alone was entitled to collect it. It may be 
mentioned in passing tliat the plaintiff 

instituted tlie suit on the 1st May 1911 on 
tlie strength of the judgment of the District 
•ludge on remand. 

d'lio lirst question for our consideration is 
whether the litigation ending with tho. 
judgment of the District Judge in April 
19li) is a or procr.Gtiij for the pwrpjsd 

(t'lrrrfiiiuiiij the renf^ (under |Arbiololl8i 
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Part A, of the Schedule to the Madras 
Estates Land Act. Prior to the Act, claims 
of this nature were governed by Article 110 
of the General Limitation Act. It was in con¬ 
sequence of the decisionof the Judicial Com¬ 
mittee of the Privy Council in lioja liangaf/ya 
Appa Eaoy. Bobha Srirnmubt (1) that the 
Article in the ^ladras Estates Land Act 
was inserted. A large part of the claim in 
the suit arose before the Madras E.states 
Land Act became law. On a careful con¬ 
sideration of the grounds of the decision iii 
Baja RaJigayya Appa Bao v. Bobha Sriramnlu 

(1). we are unable to hold that the pre¬ 
vious litigation related to the ascertainment 
of rent. Before their Lord.ships of the 
Privy Council it was argued that as under 
section 14 of the Act rent remaining unpaid 
at the end of the year became an arrear of 
rent, it must be deemed to have been ascer¬ 
tained at the end of the fasU year. The 
answer of their Lordships is: In their 
Lordships’ opinion this whole series of 
sections (referring to section 14 and on¬ 
wards) applies to ascertained rents, not to 
rents at rates which have yet to be deter¬ 
mined”. It is clear from this language that 
in the opinion of their Lordships it is only 
when the rate has to be determined under 
sections 7 to 30 and there are proceedings 
in that behalf, that rent remains unascer¬ 
tained. Mr. L. A. Govindaraghava Aiyar 
argued that when the right to the cess is in 
dispute between rival claimants, the amount 
of rent is not an ascertained sum. If this 
argument is accepted, whenever the rent 
is claimed by two members of the same 
family in opposition to each other, and 
although the question may arise incidentally 
or by two rival landholders each claiming 
the right in himself, the period of limitation 
will not commence until their dispute is 
finally adjudicated upon. We think this 
would be straining the language too far. 
Their Lordships observe; The object of a 
Limitation Act is presumably to compel 
people who have actionable claims to sue 
upon them with due promptitude or to forfeit 
the right to do so at all.” Therefore, pleas 
of extenuation of the bar of limitation have 
to be strictly construed Consequently the 
only permissible plea must be found within 

the Article itself. In another passage, it is 
(1) -£.1 M 143 (P. C.J; 8 C. W: N. 162; 14 M. L. J. 1; 
0 Bom. L. R. 241; 31 I. A. 17. 


said; Gilder tliis prricedure it seems clear 
that as long as proceedings are pending 
before the Collector and, on appeal from liim, 
before the Civil Courts, the rate of rent is 
in suspense, for no one can say what it will 
prove to he, and that, therefore, no arrear 
of rent can be .-^aid to have become due 
within tlio meaning of the Limitation Act.” 
Tlius, in tlie opinion of their Lordships, the 
rate of rent must be in suspen.se, and there 
must be proceedings to settle it. In this 
ca.se, there has never been any dispute regard¬ 
ing the rate of rent; and there were no 
proceedings to ascertain that rate. In the 
Article under reference the cause of action 
is made to commence from ‘‘the date of the 
decree or order by which the rent is finally 
ascertained.” In this case there has been no 
such decree or order, and we are, therefore, 
constrained to liold that this plea will not 
avail the plaintiff. The decisions to which 
our attention has been drawn do not directly 
relate to the point we have to determine. 
It was pressed on us by tlie Vakil for the 
appellant that as the interpleader suit was 
in a Civil Court, even if it related to the 
ascertainment of rent, it will not save 
limitation. We cannot agree with this 
contention. It is settled law that the 
ordinary jurisdiction of the Civil Courts is 
not taken away in regard to claims for 
rent, except in so far as there is a special 
exclusion contained in any enactment. This 
was laid down in Bamayyar v. Vedachalla 

(2), vide also Yedacliala Gvamani v. BoomU 
appa Mudaliav (3) and Kidamhi Venl-ata- 
chariar v, Lahshmi Boss (4). Therefore, if 
there is a claim to settle the rate of rent 
pending in a Civil Court, the time taken 
up by its prosecution will count in favour 
of the landlord. The observations of the 
learned Chief Justice in Syed Ghidam Ghouse 
8ha Sahib v. Shunmngam Billai (5) were 
relied on for the proposition that proceed¬ 
ings in Civil Courts are outside the scope 
of the Article in the Limitation Act. Tliere 
is no foundation for such a conclusion from 
that judgment. The only question before 
his Lordship in that ca.se was whether certain 
revenue proceedings saved limitation and th'e 

(2) 34M.441 (F. B.); 1 M. L. J. 661. 

(3) 27 M. 65. 

(4) 31 M. 62; 7 M. L. X 601; 3 M. L. T. 106. 

(5) 8 Ind. Cas 491; 34 M. 438; 8 M. L. T. 345 / 
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judgment deals with that question alone. The 
conclusion arrived at by the learned Judges 
in Suigai'o.ni PiUai v. Hciz-ivdtk Kibiilari bycd 
Ghulatn (rkoHse Ska Sahib Kadir (t>) L^n 
appeal from Sy^d Ghtdam Ghouse Sha Sahib 
Shatnmugam Pillai (5)] shows that the ques¬ 
tion of starting the cause of action from the 
termination of proceedings in Civil Courts 
was not in issue in that case. In Antna~ 
ckellatnChelfiar V. Kadir Rotvthan (7), theiy 
was no question regarding proceedings in 
Courts. The decision in Upendra ?^ath Nag 
Ohoivdhunjv. SurynKantaW^y (8) distinguislies 
the Privy Council case on the ground that 
an alternative claim for rent could have 
been added. Whether this view is consist¬ 
ent with the answer given by their Lord- 
ships of the Judicial Committee at page lo2 
to the second objection raised by the Counsel 
for the respondent, is doubtful. The 
decision may be correct with reference to 
the special rent law obtaining in Bengal. On 
the whole, our conclusion is that the liti¬ 
gation relied upon was not a suit or pro¬ 
ceeding to ascertain tlw; rent. 

Mr. L. A. Govindaraghava Aiyar, the 
learned Vakil for the respondent, aigucd 
that section 15 of the Limitation Act saved 
the bar of limitation. The injunction was 
issued, as stated by us already, on the 5tli 
.May 1906. It was withdrawn by the decree 
of the Appellate Court on the Jrd of Novem¬ 
ber 1906. The High Court reversed this 
decision on the 22nd of October 1909. Tlie 
learned Vakil contended that on this latter 
date, the order of the District Mun.sif was 
revived, and that tlie injunction must bo 
deemed to have been in force between the 
date of the District Munsif’s decree and 
.that of the order of tlie High Court. In 
the first place, the order of remand by the 
High Court is not tantamount to tlie issue 
of an injunction. In tlie second place, there 
was nothing to prevent the plaintill: from 
.suing between IMay 1906 and October 1909. 
He cannot claim to exclude in his favour 
the time during which no injunction was in 
force against him. The case of (Ihuhini 
Nasiruddin v. Herdo Prasad (9) is only 
, authority for the position that where a 

(6) 8Ind. Cas, 1091; 3G M. 438; 9 h. T. L*0 
M. L. J. 927. 

(7) 29 M. 556; 16 M. L. J. 486; 1 M. L. T 315. 

(8) 20 Ind. Cas. 205. 

(9) 14 Iiid. Cas. 343; 34 A. 430; 9 A. b. J. 510. 


portion of the decree is stayed by injunction, 
the exclusion operates in favour of the entire 
decree. W^e, thei'efore, hold that section 15 
of the Limitation Act is not available to the 
respondent. 

As regards Fasli 1317, avc find that when 
the patta was tendered giving the tenant the 
privilege of paying the kist two months after 
it became due, he raised no objection to that 
term in the patta. It is also in evidence that 
similar terms were contained in the earlier 
patfas. It is clear that there was a contract 
between the parties tliat the rent should be 
claimed only at tlie end of April. The claim 
for Fasli 1317 is not barred by limitation. 

Only the patta for Fasli 1314 stipulates not 
to claim from the defendant the water-ce.ss 
in ca.se he is obliged to pay it to Government. 
There is no such undertaking in the other 
pattasy nor is any claim made for the water- 
cess of 1314 in the suit. We cannot 

uphold the contention of the defendants that 
the plaintiff is precluded from recovering 
Avater-cess because he paid it to Government. 

In the result we dismiss with costs Second 

Appeals Nos. 529, 531, 533, 534, 538, 539 and 
988 of 1913. As regards Second Appeals Nos. 
530, 532, 535, 536and 854of 1913,the decrees 

will be modified by dismissing the suit as 
regards the claim up to Fasli 1316 (inclu¬ 
sive) and the decree will stand as regards the 
rest of the claim and proportionate costs will 
be allowed to both parties in this and in the 
Lower Appellate Court. 

Appeals partly allowed and partly dismissed. 


LOWER BURMA CHIEF COURT. 
Civil. Revision Aimm.ication No. 110 op 1913. 

November 25, 1914. 

Present :— ^Ir. Justice Young. 

P. 11. RIPLEY— Dependant—Aitucant 

versus 

[{. VAITIIENATIIA lYEIl—P laintiff 

M}.<lcr(nu} srrrant—yiontldy servant ^^•rtr^nff 
on/ jio/iVc, iWiW/u’c entitlcil to xvages^Notwe Damage 

lloranlt of ft sorvnnt ftftor tho day on ® 

porioilical pavnu'ut of Wages accrued due 

doorivo iiim *of lus right to recover such 

uavmont, A master is entitled to rcasonahlo uottoe 
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and reasonable damages if such notice were not 
given, but such a plea must be raised by way of set¬ 
off and should be stamped. 

Mahomed Noii!^oraddin v. Oppenlieimer i^’ Co. 9 Bur. 
L. K. 285, referred to. 

Mr. T7Ua, for the Applicant. 

Mr. Israil JGian, for the Respondent, 

JUDGMEN^T.—This is an application to 
revise a decree of the Additional Judge of 
the Small Cause Court, Rangoon, the facts 
being as follows: The plaintiff, a compositor 
in the Hanthawaddy Press employed on a 
monthly wage having left his employ without 
notice, sued his employer both for the wages 
for the broken period of the month during 
which he had left the service and also for 
his wages for the prior month which had 
already accrued due. The defendant by his 
written statement pleaded that the plaintiff 
was not entitled to any wages for the broken 
period of the month during which he had 
left his master’s service without notice and 
that as he had not given a month’s notice 
he was not entitled to the prior month’s 
wages, and relied apparently both on an 
alleged express agreement between the 
parties and also on an alleged custom that a 
month’s notice should be given on either 
side. But the agreement alleged in the 
evidence was for a month’s notice on either 
side. The learned Judge held there was no 
,such express agreement proved and gave a 
decree for the completed month’s wages, 
but refused the claim for the broken pei’iod. 
Defendant applied in revision on the ground 
that the learned Judge should have held that 
there was an implied contract by custom that 
a month’s notice should be given on either 
side and should have held that the defendant 
was justified in refusing to pay him his 
wages for the previous month. It seems 
quite clear on the authority of Taylor v. L'lird 

(i) and Button v. Thompson (2) that, to 
adopt the language of Smith at page 171 of 
the sixth edition of his work on Master and 
Servant, default of a servant after the day 
on which a periodical payment of wages 
accrued due would not deprive him of his 
right to recover such periodical payment and 
would not divest a vested right. It was also 
clear that a master was entitled to reasonable 

(1) (1856) 1 H. & N. 266; 25 L. J. Ex. 323; lOS E.R. 
68A 

(2) 4 0. P. 330; 33 L. J. G. P. 225; 20 L. T. 568; 17 
■\V. R. 1069. 
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notice and to reasonable damages if .such 
notice were not given, but it was also clear 
that such a plea must be raised by way of 
set-off if it was raised by way of defence, 
and not made the subject of a separate suit 
by tlie master. It is not quite clear to me 
whetlier the defendant wished to allege a 
custom tliat he was entitled in the case of a 
monthly hiring to require a month’s notice or 
to deduct a montli's salary, or whether he 
wished to allege a custom that he was entitl¬ 
ed to a month’s notice and that a month’s 
pay on breach of such custom was reasonable 
damages. I incline to think that the latter 
was his contention. It, however, makes no 
difference in the result. In the latter case 
he could not plead a set-off at all, vide 
Mahomed Nasswuddin v. Oppenheimer Co 

(3), since it would be a plea that .sounded in 
damages and in neither case, since the amend¬ 
ment of the Court-Fees Act, could the plea, 
being unstamped, be regarded. The, appli¬ 
cation must accordingly be dismissed with 
costs, two gold mohurs. 

Appeal dismissed, 

(3) 9 Bur. L. R. 285. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2709 of 1913. 

November 6, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and ‘ 

Mr. Justice Hannay. 

LATIFA BIBI, minor, by next friend 
ANDAR SAYAD ABBAS SAHIB^ 
Plaintiff—Appellant 

versus 


NARAYANACHARI —Defendant_ 

Respondent. 

Lindlord and tenant — Tenant^ right to cut trees - 
Lease providing for payment of fall value of trees hy 
landlord on resuming ^Damages, measure of. 

A teuant, ewn though ho holds on a perpetual 
lease, is prima facie not entitled to cut and carry 
away timber trees from the holding. ^ 

Where, under the terms of a lease, the landlord is 
entitled to the land only on the payment of the full 
values of the trees to the tenant, the damages caused 
to the landlord by the cutting off the trees are only 
nominal. ^ 


i^angamma y.aommaKKa, o Ind. Gas. 437- 33 Ar 
7 M. L. T. 231, followed. ’ ‘ 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 395 of 1912, preferred against that 
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VAj^A N'AKAYANASWAMY I*. ANANTHAYL. 

of the Court of tl.c District ilmrsif of Udipi, 

ill Suit No. 41() of 1911- 

FACTS.—Plaintiff is tlie landlord, first 
defendant is the ch:l<pn,; tenant, 

from cutting the trees on the land and from 
alienating the .same and which gives the 
tenants a right to claim the value of improve¬ 
ments on the land, who as.signed their right.s 
to the first defendant. The fir.st defendan 
cut certain teak trees growing on the land 
and he contended that, as they were planted 
by his ancestors, he was entitled to ent them. 

The present suit is for the value of the trees 

•so cut and for a permanent J' "’" 

cutting those trees in future. Ihe Di.stiict 
Munsifheld that the Hr.st defendant wa.s 
L entitled to cut the trees even i 

+bpv were planted by his ancestors and 
accLdingly gave the plaintiff a decree for 
Rs 75 and an order of injunction 
^re.straining him from felling tlie treoa 
future on the land. On appeal the District 
fudge held that the trees having liecii planted 
by his ancestors, ho is entitled to cut them, and 
accoi-dingly dismissed the suit. Ihe present 

appeal is against that decree. 

Messrs. 7v'. P. Mn.Umvn linw and A. /. 
Lal-shmana Hnw, for the Appellant. 

JUDGMENT.—Following f/mn/nmi/oi V- 
liommM', (1) we Imld that a tenant, even 
though he holds on a perpetual lease, is 
prima f,>nr not entitled to cut and carry 
away timber trees from the holding. 

The tenant is, therefore, hound to , ay 
damages on account of his wrongful act 

complained of in this suit. 

Under the lease-deed, Exhibit A, the only 
suKstantial right of the landlord (beside.s the 
j-ight to rent) is to get po.sse.ssion ot the land 
■with the trees theremi whenever tlie lease 
is put an end to, which latter event can lake 
place only if the Indding is alienated or if 
the holding is voluntarily given up. Even 
when the lease is so pul an end to and tlie 
landlord takes possession of the land and the 
trees thereon, he has to pay full value to ll-e 
tenant for the trees. Hence, the damages 
:caused to the landlord hy the cutting off the 
trees can only ho nominal. 

' Wo allow Hs. 15 for such damages and 


.setting aside the hiwer Appellate Courts 
decree, restore that of the District Munsif 
with this iiiodiHcation, that Rs. 15 shall be 
substituted for Rs. 75 in that decree. The 
appellant will get 3/4ths of his costs in all the 
Courts from the first defendant and the de¬ 
fendants will hear their own costs m the 

lower Courts. 

Aitpeal alloived ; Decree modified. 


U) 


o Inti, Ca^.. 137; 33 M. 233; 7 M. I,. T. 2::i. 


LOAVER BURMA CHIEF COURT. 
Skcond Civil, Ai'pkal No. 87 op 1913 . 

August 24, 1914. 

Presod: —^Ir. Justice P'lrlett. 

VASA NARAYANASWAi\iy, son and Legal 
Ri:i'itKsi-.NTATivE OF VASA ;MATH 1 A— 

Plaintiff—Affellant 

versus 

ANANTHAYE and otheus—Defendants— 

Rf.sfondknts. 

(/ o/lS77),s. ^\)-CnnccUat,on 
ofhomK uhoca,, sucfor-IIin.iu Ma—Sudnis-iahcnt- 

anrehtj dh'iiitiuwtrchildrcn. ^ ,> i- ^ a.,* 

A suit xumU'v sDctioii 30 ot the Spoeihc Relief Act 
is inaiutaiimblo only by n person agiiinst whom the 
instrument is voi.l or voiiluhlo or to whom it may 

injurv* ^ , • 

L'mlertiie llimlu Law the illegitimate cluUlren of 

tlu'euste are 1 eirs. 

ludrnn, Vnfu,u,upool,j Torer v. Romasivamy Pandia 

7V./«.r,, K! M. 1. A. 1th H H. L. K. h 12 f\ . It « 
(P. CM: 2 Suth. V. C. .1. 207; 2 i^ar. V. C. J. 498; 20 
Kng. Rep- -''Ol, followeO. 

Mr. for tbe Appellniit. 

Mr. Iltirroj, for tbr Respoudei't. 

•irnCMENT.- Tbe Di.'^trict Judge erred 
in holding lliat if the liond is void, it does 
not matter whether plaintiff had any 
ofaetion or not. A suit under section 3J, 

Specilic Relief Aet, is maintninable only by a 

per.s(m agnin.st whom the instrument is void 
nr voidahh'or to whom it may cau.se injury. 
For the appellunt it is further urged that the 

plaintiff, being illegitinuite, was barred fi^m 

inberiling from her father and so Her 

interests were in no way injured by tlie 

exislenee of the bond. Authority for tins 

proposili.m is not (pioted, but ui J”"'’”*” 

v. U,im<mramy Panrixa 

'Mnnrd) thel’rixy Council held at " 

the Nm/ni caste, to which plaintiff s family 

0 Kl M 1. A 1th 3 B L. B. h 12 w ^ 41^’* 

2 Suth. 1‘. I’. .1. 2B7: 2 Sar. P. C. J. -tOS: 20 Kng. P 

TtO I. 
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belong, illegitimate children may inherit. 
This suffices to dispose of the appeal. But 
it fails on other grounds. It is true tltat in 
her plaint plaintiff said slie was illegitimate, 
her mother, 2nd defendant, not being married 
to her father. - The 2nd defendant stated 
that she was married and the plaintiff did 
not contest the point. The appellant, who is 
first defendant, did set up that plaintiff was 
illegitimate and as the pleadings stood, that 
plea was raised by him and hy no other 
party to the suit. It was, therefore, for him 
to prove it; he offered no evidence whatever 
on the point and, therefore, the issue Avas 
decided against him. The appeal is dismissed 
with costs, Advocates fee two gold mohurs. 

Appeal dismissed. 


MADRAS HIGH COURT, 

Appeal against Order No. 161 op 1913. 

August 14-, 1911. 

Tresenti —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

RAJA OP KALAHASTl— Judgment-debtor 

—Appellant 
versus 

Sri Baja YBNKATARAMIAH ROW 
BAHADUR GARU and others—Counter- 
. . Petitioners—Respondents. 

tivxl Procedure Code (Act V of 1908;, 0. XXI, r. 69, 

^ .'-f ’ Court to adjourn sale after 

pai la y lolding it—'Debt aiid costs\ meaning oj— Judg- 

^balance^*'^ ffet sale adjourned hy tendering 

Where properties of the judgment-debtor Avere 

so d in three lots and after the sale of two lots, he 

endered to the bidding officer that portion of the 

decree amount which Avould have remained if the 

purchasers of the first two lots had paid up the 

anmunts, but the officer proceeded with the sale; 

^ Seld, that the sale of the third lot was not vitiated by 

irregularity or illegality and could not be set aside 

to the prejudice of a bona fide pui'chaser at the Court 
auction. 

The words ‘the debt and costs’ in clause ^3) of 
Order XXI, rule 69, could not be interpreted to mean 
the balance of the decree debt and costs Avhich 
would remain if by a legal fiction the sales of 
previous lots (not yet completed by the payment 
of the whole purchase-money) were taken as com¬ 
pleted by treating the whole of the purchase-money 
as actually paid up,” 

Obiter dictum, —A Court may even without an 
application from the judgment-debtor adjourn a 
sale after the sale of some lots under Order XXI, 
rule 69, clause (l). 

Appeal against the order of the District 
Court of North Arcot, in Civil Miscellaneous 
Petition No. 759 of 1912 (Execution Petition 


BAHaDUB GARU. AUNG TA TE V. MAU.NG NYIN, 

No. 59 of 1906, in Original Suit No. 15 of 

1897 ). 

, Mr. L. S. V 'eeraraghava Iyer, for Mr. L. A. 
t/nriudaraghava Aitjar, for tlic Appellant. 

Mr. J\. Fondahj, for the Re-spondents. 
JUDGMENT.—The petitioner (judgment- 

debtor ) never applied to the Court either for 
adjournment of the sale of the tliird lot or for 
stopping tliat sale. He tendered to the officer 
conducting the sale that portion of the decree 
amount which would have remained if the 
purcliasers of the first two lots paid up the 
whole of the purchase-money due by them 
within 15 days allowed to them and did not 
make default. We do not tliink that the words 
the debt and costs’ mentioned in clause (3) of 
Order XXI, rule 69, could be interpreted to 
mean the balance of the decree debt and costs 
which would remain if by a legal fiction the 
sales of previous lots (not yet completed by 
payment of the whole of the purchase-money) 
were taken as completed by treating the whole 
of the purchase-money as actually paid up.” 

We do not say that the Court even without 
an application from the judgment-debtor had 
no power to adjourn the sale of the third lot 
Csee clause (1), Order XXI, rule 69), but we do 
not see our way to holding that because tlie 
Court of its own accord did not mercifully take 
that course, the sale of the third lot is vitiated 
by irregularity or illegality and could be set 
aside to the prejudice of the honajide purchaser 
in such Court auction. 

The appeal is dismissed with costs. 

Appeal dismissed. 

LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 135 op 1913. 

August 24, 1914. 

Present: —Mr, Justice Parlett. 

MAUNG TA TE— Plaintiff—Appellant 

versus 

MAUNG NYIN and another—Dependants— 

Respondents. 

Civil Procedure Code (Act V of 1908), s. 73 (b) 

_ Execution proceedings — Sale^proceeds, distribution 

_ Mortgagee, whether entitled to share without 

obtaining decree. 

A mortgagee who does not obtain a decree on his 
mortgage or charge has no right to obtain, by an 
order in execution or by miscellaneos application, 
pavment of any part of the sale-proceeds of the 
property over which he claims his mortgage or 
charge, aad a suit lies against him to refund the 

amount if paid to him. 

Karana Chetty v. Sit Kauk, 2 U. B. R. 276, followed. 
Mr. Maiing Pu, for the Appellant. 
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PONNURANGA JIUDALIAR V . THANDAVARAYA 5IUDALIAR. 


Mr. Hnlkor, for the Respouclents. 

JUDGMENT.—This case appears to be 
exactly similar to that of Narana Chetty v. 
Sit Kanh (1). The appellant, not having 
obtained a decree on his mortgage or charge, 
had no right to obtain, by an order in execu¬ 
tion or by miscellaneous application, pay¬ 
ment of any part of the sale-proceeds of the 
property over which he claimed his mortgage 
or charge. The respondents were entitled to 
maintain a suit against him to compel him to 
refund the amount paid to him. The judg¬ 
ment in Hla Baw v. .S'. K, B, Mnfhia Chettu 
(2) clearly sets out the duty of a Court in 
respect of inquiry into mortgages or charges 
claimed over attached property. Had such 
inquiry been made, the decree-holders, who 
were entitled to notice, would liave disputed 
the alleged mortgage and action under 
section 73(6), Civil Procedure Code, could not 

properly have been taken. 

Tlie appeal is dismissed witii costs. 

Advocate’s fees two gold mohurs. 

Appeal (h'.-iinissed. 

(1) 2 U. B. lb 27G. 

(2) 3 L. B. R. 275. 


j\rr. T. Nara^imha Aiyanoar, for the Ap¬ 
pellants. ^ . «? .1 

Mr. M. 0. Parthasavathy Aiyangar, for the 

Respondents. 

JUDGMENT. 

Spencer, J.—The question we have to 
decide is whether the instrument upon 
which this suit was brought is a simple 
mortgage or a simple debt bond. It is 
dated September 22nd, 1869, and registered. 

If it is a mortgage, a .suit brought by the 
mortgagee on August 5th, 1910, for iGCO\ery 
of the debt by sale of the mortgaged 
nroperty is not barred by limitation (sec- 

Ln 31, Act IX of 190S). The District 

Judge dismissed the suit, holding that this 
was not a mortgage and that the plaintins 

were not in time. 

He relied on the absence of words in 
the document creating a right to cause 
any property to be sold and the proceeds 
to be applied in payment of the debt, also 
on the failure to make any property 
security for payment. 

The document, however, begins and ends 


MADRAS HIGH COURT. 

Civil Appeal No. 204 1912. 

November 10, 1914, 

Present: —jMr. Justice Sankaran Nair and 

^Ir. Justice Spencer. 

PONNURANGA MU DALIAR and another 

—Plaintiffs—Appki.i^.vnts 

versKS 

THANDAVARAYA JMUDALIAR and 
( jrHERS—D efendants—Respondents. 

Trant<fei' of Properfij Art (IVoJ 1SH2^ .v. oS Mm-f- 
gage, cleincnt.'< of —AdamanDkadanpntiiinim, iihdhn' 
mortgage—Liinitalion Act (l\ oj 1908^, 31. 

It is not rssentiiil for a nuiiTgago that thrro 
should 1)0 a fonnal transfor of iiitorost nr that a 
power of bringing llio proi)ertY to sah« slioidd l.o 

expressed. 

Bnlasiihranmnia Xattor v. SicoiKirn Asnrl, 11 Tad. 
Gas. 629; 21 M. h. J. 502; Iwota Jimhnwm v. Vcnhul. 
TiarasiL Puutuln, 16 Tad. Caj<. 209; 23 M. b. J. 131; 
(1912) M. W. N. 1121-; VenJioltiraiiift Ahjar v. 

Nadan, 2-4 lad. Cas. 2-4; 27 M. b. .1. 58; (191-0 M. \V. 
N. 501, followed. 

A docaaieat wluch calls ittJelf as aa aihniuiiniktidun- 
pathirain and gives a sulheiently ueearafi' description 
of the mortgaged property aa<l nadtes also tho 
amount duo thorcundor, is a mortgage within I lie 
meaning of section 31 of th(> bimitat ion Ael, 1908, 
and not merely a simple money bond. 

Appeal against the decree of tho District 
Court of Chingleput, in Original Suit No. 

32 of 1910. 


with a description of itself. 

It is styled an adamanakadanpafhiram 

which moans an instrument of mortgage. 
Jt is created by act of parties, is for a 
debt and contains a covenant to pay. At 
the hoginiiing tliere is a full description with 
boundaries of the oxccutant’s house, a 
description wliich would bo pointless if the 
parties merely intended to create a per¬ 
sonal bond to pay a debt. The amount 
duo on a prior mortgage of this house in 
1865, the amount due on a mortgage of 
the lands in the executant\s possession 
(which are not described), the amounts 
duo on two simple bonds, interest and 
casli paid on the date of execution, are 
then consolidated and a covenant to pay 
tlie whole sum follows. Next there is a 
stipulation tlmt the executant will not 
redeem a certain usufructuary mortgage on 
his one-fourth share before ho pays the debt 
due under the mortgage of his house wit i 

interest. 

Now it is clonv to ns tlmt tlio intention 

of the poetics ivns to effect « s'’'"?*® 
pnirc oftbo bonso for tbo sum , 

niul o>l<l foniul to be duo on the 
execution, Olid if the dociinient is 


275 


Vol. XXVI] 


INDIAN CASES, 


RASH5I0NI DASI V, CANADA SUNDARI DASI. 

in r6sp6ct of apt words expressing a transfer 
of ^ interest and giving a power of sale, 
this defect is only owing to the imperfect 
expression of their minds. This Court has 
held in several recent cases that it is not 
essential for a mortgage that there should 
be a formal transfer of interest or that a 
power of bringing the property to sale 
should be expressed. Vide Balasnhramania 
Nadar v. Sivagaru Asari (1); Rama Bralt mam 
V. Venhatanarasu Puntulu (2) and Venkata- 
rama Aiyar v. Snppa Nadan (8). In the 
two last-named decisions it has been point¬ 
ed out that the restricted meaning put 
on the term ‘mortgage’ in the Full Bench 
decision in llangasami v. ^latliuknmnrapa 
(4) based on the definition of mortgage 
in section 58 of the Transfer of Property 
Act of 1882, which was after the Limita¬ 
tion Act of 1877 and after the execution 
of the document in suit, received consider¬ 
able modification in consequence of the 
Privy Council decision' in Yasudeva Mttdaliar 
V. Srinivasa Pillai (5). It seems improb¬ 
able that the creditors in this case would 
have accepted a mere personal bond in 
substitution for two prior mortgages, even 
though it contained in addition a clause 
calculated to cause a clog on the redemption 
of their usufructuary mortgage. 

AVe think that the document before us 
in this suit is a mortgage within the 
meaning of section 81 of the Indian Limita¬ 
tion Act of 1908. We, therefore, reverse the 
District Judge’s decision on the issue 
relating to limitation and we remand the. 
suit to his file for disposal of the other 
questions raised. Costs will be costs in 
the cause. 

The District Judge’s attention will be 
directed to the memorandum of appeal. 
The appellant claims only Rs. 2,000 in 
appeal giving up his claim to Rs. 2,756. 

Sankaran Nair, J.—I agree that the in¬ 
strument is a mortgage. 

< Appeal allmved ; Suit remanded. 

(1) 11 Incl. Gas. 629; 21 M. L. J. 562. 

(2) 16 Ind. Gas. 209; 23 M.L. J. 131; (1912) M. W. 

N. 1124. 

(3) 24 Ind. Gas. 24} 27 M. L. J. 58; (1914) M. W. 
N.501. 

(4) 10 M. 509. 

(5) 30 M. 426 (P. C.)j 9 Bom. L. R 1104; 2 M. L. 

T. 333; 6 0. L. J, 379; 4 A. L. J. '625} 11 C. W. N. 1005; 

17 M. L. J. 444; 34 1. A. 187. 


CALCUTTA HICH COURT. 
Appeal froji Order No. 49 of 1914, 

March 13, 1914, 

Present:—S\v Asutosh Mookerjee, Kx., and 

Mr. Justice Beachcroft. 

RASHMONIDASI— Petitioner—Appellant 

V^VStlS 

CANADA SUNDARI DASI— 

Opposite Party—Respondent. 

0/1(7 Proceiltire Code (Act F’o/19084, 115, 151— 

Jurhdktion—Order obtained by supprccc.^ion or 7 nis- 
rejyre.^enfntwn of fact s—Appointment of guardian offer 
niinvr Iwd attained majority ~ Power oj Court to recall 
order—Appeal—Gnordiaiiif and Ward^f Act (VIII of 
18904, s.'-. 39, 47, ■iS.—ReviMon—Poiver to investigate 
fnct.s in, revision—Distinction befneen appellate and 
revisional jurisdiction—Inherent power of Court. 

A District Judge, acting under the provisions of 
the Guardian.^ and Wards Act, appointed a guardian 
of the person and property of a girl said to be a 
minor. Subsequently, it was brought to his notice 
that tlie girl had attained majority long before he 
had made the order for the appointment of her 
guardian. Upon this lie revoked liis order and re 
moved the guardian. The order of i-evocation was 
assailed in the High Gourt; 

Held, (1) that as the order was not made under 
any of the clauses of section 39 of the Guardians and 
Wards Act, it could not be questioned by way of 
appeal under any of the clauses of section 47- 

(2) that section 48 of the Act did not preclude the 
District Judge from re-considering his order and that 
he had jurisdiction to entertain the application for 

revocation of his order in the e.^ercise of liis inherent 
powers. 

^ The principle of section 151, Civil Procedure Code 
js applicable quite as much to Courts called upon to 
deal with matters under the Guardians and Wards 
Act as to ordinary Civil Courts. Therefore a Court 
which exercises powers under the Guardians and 
Wards Act has ample inherent jurisdiction to deal 
witli matters brought before it, of which cogm'zance 
may be requii-ed in the interest of justice. 

A Court is competent to recall an order obtained ! 
from it by suppression or misrepresentation of facts 
A Court has jurisdiction to determine that it has f 
no jurisdiction to deal with the matter brouc^ht be 1 

fore it. ® >? 

• » 

If even after an order has been made the Court is 
apprised that it has been made to assume jurisdiction 
in a matter over which it has in reality no iurisdiction J 

the Court has inherent power to investigate the I 
matter and to recall the preWous order if it trans- h 
pires that it has been made without jurisdiction * Is 
It is competent to the High Com-t to investigate I' 

facts in revision, if the Court is satisfied that sn?h « 
step is needed in the ends of justice ^ 

C. SredT'’’’"1 

A Cmirt, in tl.e exercise of its appellate jui-isdiction 
investigates the facts and, if necessary, substitutes 

Its o,vn appreciation of the evidence foV that of the 

primary Court But when the Com-t, as a Court of 
revision, looks into the evidence, it does so wi'th a 
Jiew to determine whether the Subordinate Con J 
bas assumed a jurisdiction which it did not possess. 
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or rlcclinon a jurisdiction wldeb it 

in the exercise of its jurisdiction acted illc„a } 

^vith material irrojrnlarity. _ 

III other words, a Court of revision cannot, in the 
name of revisi.mal jurisdiction, exercise appellate 
powers. That is to say. it may look at the ^-videnc- 
to determine whether tii- Subordinate Court has 
acted ille-nllv or irre-nlarly in the exercise of its 

juris.licHon lliU it .-ani.'.t ..xaini.i- ‘'l''/" '''''""' ' 

a view to (lotorn.ino whothor tl.e Sabonlinato ( milt 

lias correctly appreciated its effect. 

- Appeal against the order of tl»e District 

•Judge of 21-Pcrgarias, dated tlie Uth 
January 1914, 

Mr. B. i*. llabu Prorn.s- t hiimier 

Miffer Dr. Snraf Chnmler PovurA- and Babu 
SimJh-a M.Muh MnlhH-, for tlie AppeUaiit. 

Balms fhnakaJi Mulchcrjrr, Birnj ^fohan 
Mojnmdar, Oinja Pmsanna Roy Chowdliry and 
Dhirendra Krishna Roy. foi' the Re.spondent. 

JDDGMMNT.— AVe are invited to consider 
the propriety of an order by wliich tlie Court 
below has recalled an order previously made 
for the appointment of the appellant as guar¬ 
dian of tlie person and property of her 
daughter-in-law, the respondent. 

On the 20th January 1012 the appellant 
made an application under the provisions of 
the Guardians and Wards Act. 1 he applica¬ 
tion was not opposed and iin the lotli May 
a conditional order was made, as a matter of 
course, in her favour. She was called upon 
to furnish security and as soon as the ^ order 
of the Court had been carried out in this 
respect, a formal order of appointment was 
drawn up on the -idth November 1912. On 

the 21st July 1913 the daughtor-in-law 
applied to the District Judge for revocation 
of the previous order on the ground tliat 
she had attained majority before her mother- 
in-law was appointed guardian of her person 
and property. Tlie District Judge there¬ 
upon took evidence and ultimately came to 
the conclusion that the daughter-in-law had 

been born on the 23rd January 1893 and 
had consequently attained majority on the 
23rd January 1911, long before the lu-der 
for the appointment of her mother-in-law 
as guardian of her person and property liad 
been made. In this view tlie District 
Judge has recalled the orders of the loth 
^[ay and the 2Gth November DM2. The 
order of revocation has been assailed in 
this Court on behalf of tlie motlier-in-la w, 
and we have been invited to examine its 
propriety in the exercise either of our ap¬ 
pellate or of our rcvisional jurisdiction. 


A preliminary objection has been taken to 
the competency of the appeal and it has 
been arsued that as the order was not 
made under any of the (clauses of se^t'on 
39 of the Guardians and Wards Act, it 
cannot be questioned by way of appeal 
under any of the clauses of section 47. 
This preliminary objection raises a question 
of considerable importance as to the true 
nature of the jurisdiction winch has been 
exercised by the District Judge in tins 
matter. On belialf of tl.e appellant it 
has been broadly contended that the District 
Judge bad either jurisdiction to take ac- 
tion under section 39 or had no junsdic- 
tion at all to deal with tl.e matter in 
controrersy before him. In support of the 
former view, it has been argued that sec¬ 
tion 39 is not exhaustive and the circum¬ 
stances speciHed therein, under winch the 
Court is competent to remove a guardian, 
are merely illustrative. We have ''.sub¬ 
stance been invited to read section "I 
if the Legislature bad provided that 
“the Court may remove a guardian ap¬ 
pointed by tl.e Court for the following 
amongst other reasons.” We are not prepared 
to accept this view as well-founded. 1 
tlie Legislature had intended to give il¬ 
lustrations mprely of the contingencies in 
which tlie Court may remove a guardian 
in the exorcise of the power conferred upon 
it by section 39, the section might have 
been differently framed. In our opinion, sec¬ 
tion 39 spocilies the circumstances under which 
the Court may remove a guardian appoint¬ 
ed under the Statute. It is worthy of 
note that each of the circumstances .speci- 
licd in the section is of such a character 
that if its existence is established, the 
Court would have no option but to remove 
the guardian in the interests of the mnwr. 

Consequently wo must hold that the o** 

in this case was not made under section 3^. 
We may add that the only clause of section 
39, which, it was suggested, might possibly 
cover the ease if reliance had to be 
upon a special clause, was clause 
provides that the Court may remove the 
guardian by reason of the guardianship ceas- 
ing or being liable to cease under the law uo 
which the minor is subject. But if i ® 
fact tliat when the order for appoin ^ 
of tbe guardian was made in 
case, there was no infant in respect o w i 
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the Court could exercise jurisdiction, no 
Question clearly arises about the cessation of 
guardianship. There is no escape con¬ 
sequently from the position that section 89 
does not apply, and this necessarily leads to 
the inference that the order is not appeal- 
able under clause (9) of section 47, which 
provides for an appeal to tliis Court from 
an order, made by a Subordinate Court under 
section 39, for removal of a guardian. The 
first branch of the contention of the appellant 
must consequently fail. 

As regards the second branch of the con¬ 
tention of the appellant it has been broadly 
argued that if the District Judge had no 
jurisdiction to entertain an application under 
section 39, he had no jurisidiction to deal 
with the matter at all. The contention in 
substance is that the Judge invested with 
authority to deal with matters under the 
Guardians and Wards Act constitutes a 
special Court created by the Legislature for 
specified purposes and that the limits of his 
jurisdiction must be sought for within the 
four corners of the Statute. The position 
taken up by the appellant is that as there 
is no section of the Guardians and Wards 
Act applicable in terms to the present 
matter, the Judge was incompetent to in¬ 
quire into the allegations of the respondent. 
In our opinion, this contention is entirely 
baseless. A Court which exercises powers 
under the Guardians and Wards Act has 
ample inherent jurisdiction to deal with 
matters brought before it, of which cognizance 
may be required in the interest of justice. ^ 
Section 151 of the Code of Civil Procedure 
of 1908, which provides that nothing in the 
Code shall be deemed to limit or otherwise 
affect the inherent power of the Court to 
make sucli orders as may be necessary for 
the ends of justice or to prevent abuse of the 
process of the Court, does not formulate a 
new doctrine. It merely furnishes Legis¬ 
lative recognition of a well-established 
principle, which is applicable quite as much 
to Courts called upon to deal with matters 
under the Guardians and Wards Act as to 
ordinary Civil Courts. The futility of the 
contention of the appellant may be illustrated 
by an obvious example. Section 10 of the 
Guardians and Wards Act specifies the con¬ 
tents of the application to the Court; the 
applicant is required, amongst other matters, 


to state, so far as can be ascertained by 
him, the date of birtli of the minor. Suppose 
after the application ha.s been made and 
before tlie order of the Court has been 
pa.ssed thereon, it is brought to the notice of 
the Court, by the person in respect of wliom 
a guardian is proposed to bo appointed or 
by some person on bis behalf, that he is 
not an infant, tliat he lias us a matter of fact 
attained majority and that consequently tlie 
provisions of the Guardians and Wards Act 
cannot be applied to his case. In such an 
event, it would plainly be competent to the 
Court to determine whether the alleged in¬ 
fant was in reality an infant. The Court 
has jurisdiction to determine the question, 
indeed it is incumbent upon the Court to 
investigate the matter on the fundamental 
principle^ that when the jurisdiction of a 
Court is invoked in respect of a particular 
matter and such jurisdiction is challenged, 
it is the duty of the Court to determine, 
the essential facts on tlie actual existence 
of which alone the Court is competent to, 
assume jurisdiction. It is indisputable that 

the Court is competent to make an inquiry of 
this description, even though it may ultimately 
transpire that the Court lias no jurisdiction 
over the matter in controversy, in other words, 
the Court lias jurisdiction to determine that 
it has no jurisdiction to deal with the matter If 
brought before it [ Huree Persad v. Koonjo Beharyjl 
(1); H7tkum Chond v. Kamalanand Singh (2);if 
Budh Singh v. Niradbamn Boy (3); Howland^ 
Htidson y.John PierpontMorga7iii)]. This view 
cannot be seriously challenged, and once it is 
accepted, as it must be, it follows inevitably 
if that even after the order has been made on 
the application, the Court is apprised 
that it has been made to assume 
jurisdiction in a matter over which it has in 
reality no jurisdiction, the Court has inherent 
power to investigate the matter and to recall 
the previous order if it transpires that it has 
been made Avithout jurisdiction. It is needle.ss 
to refer to authorities in support of this 
proposition, but if authority is required 
reference may be made to the classical Avork 
on Chancery Practice by Daniell, Volume TI, 

1 /ni JSp. 

t2) 33 C. 927 at p. 941; 3 c. L J 07 

(3) 2aL. J.431 atp;437. 

(4) I Ind. Cas. 356; 36 C. 713 at p 721-Q P T t 

563; 13 C. W. 654. P- y 0. I. J, 
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page 1303, ^vllere the following statement will 
he found; “if an order has been made as a 
matter of course and if there is any irregularity 
in the order or if it has been obtained upon 
any false suggestion or by the suppression of 
. any material fact, it will be discharged on 
special application by motion, although on the 
3 merits it would have been proper to make the 
order.” There are numerous cases to be 
found in the reports where this doctrine has 
been applied in England, and amongst these 
reference may be made to tlie cases of Brooks 
V. Purton (5); St. Vidor v. Bevereux (G); 
Marquis of Hertford Suisse Holcombe 

V. Antrohus (8); WHkiu v. Naimbij (9); Be- 
Peuchcrcsv. Bawes (10); Wylliev. Bllice (11); 
Brignall v. Whitehcud{\'l)\ Harris v. Start(lZ); 
Lewis V. f 'ooper (14); Bidder v. Bridges (15). 
But the principle is essentially of mucli wider 
scope tlian is indicated by the passage to 
which we have just referred. It is not 
confined in its application to ex parte orders or 
to orders made as a matter of course. If an 
order has been obtained from the Court by 
a suppression of facts, if the Court has been 
overreached and has been induced to assume 
jurisdiction over a matter in which, upon a 
true state of facts, it does not possess 
jurisdiction, the Court is competent to recall 
the order obtained from it by suppression or 
misrepresentation of facts. This view is 
supported by a longseries of decisions, amongst 
which may be mentioned Jlira Lai v. Frema- 
vioyee Dehi (lb); (Ltnleo Siugh v. Cha)idnl\ah 
Singh (17); Udit Chobey v. Badhtkn Prasad 
(18); Nagardas v. Auandrao (19). Much 
stress, however, was laid upon the pro¬ 
visions of section 48 of the Guardians and 


(5) (1841) 4 Bi-uv. 491; 11 L. J. Ch 7;h 19 K.U. TIO. 
(0) (1843) 0 liciiv. o81j 13 L. J. Cli. IU2; 8 Jiir. 3(i; 
49 E. K. 952. 

(7) a844) 7 Bear. IGU; 49 K. R. 1021; lU K. 11. 47: 
8 Jur. 50. 


(8) (184o) 8 Beav. 405; 14 b. J. Ch. 378; 50 K.U. 159. 

(9) (1845) 8 Hviiv. 405; 50 K. U. 1S3. 

(10) (1848) 11 Beav. 40; 50 E. B. 733. 

(11) (1848) 11 Beav. 99; 17 L. J. Ch. 37*8; 12 JuG 
711; 50 E. K. 754. 


(12) (18G1) 30 Beav. 220; 8 Jur. (x. s.) I.s3; 5 b. 

T. 301; 10 W. 11. 09; 132 K. U. 250; 51. Kn-;. 870. 

(13) (1838) 4 M. it C. 201; 41 K. H. 102. 

(14) (1847) 2 Phil. 178; 10 b.J. Ch. 20.'); 11 K.U. 909. 

(15) (1884) 26 Ch. D. 1 at p. 3; 50 b. T. 287; 32 ^V. 
R. 445. 


(IG) 2 C. L. J. 306. 

(17) 1 Ind. Cas. 913;5C.L.J. 611 at'p. 620; 36 C.103. 

(18) 0 0. L. J. 602; 3 M. L. T. 41. 

(19) 31 B, 500; 9 Bom. b. U. 495. 


"Wards Act, where it is stated that save as 
provided by section 47 (which specifies 
appealable orders) and by section 622 ot ihe 
Code of 1882 (which defines the grounds for 
revision), an order made under the Act shall 
be final and shall not be liable to be contested 
by suit or otherwise. The reference to 
section 47 of the Guardians and AVards Act 
and to section G22 of the Code of 1882 
indicates that the Legislature had in view 
the question of the liability of an order to be 
challenged by way of appeal or revision 
before a .superior tribunal. The Legislature 
did nttt contemplate, it is said, a re-consideration 
of the order by the Court itself on the ground 
that the Court bad been induced to assume 
jurisdiction ill a matter in which it had no 
jurisdiction. But we are clearly of opinion 
that section 48 is not a bar to the present 
proceedings and that the District Judge had 
jurisdiction to entertain the application in 
tlie exercise of his inherent powers. Conse¬ 
quently iiis order is not appealable. The 
preliminary objection must accordingly be 
allowed and the appeal dismissed with 
costs; we assess the hearing fee at three 
gold nwlinrs. 

As regards the application for revision, 
it is plain tliat it can bo sustained, on 
the ground eitlier that the Court had no 
juri.sdiction to deal with tlie application 
or that the Court in the e.xercise of its 
jurisdiction has acted illegally or with 
material irregularity. We have already 
held that the District Judge had juri.sdic¬ 
tion to deal with the matter and, therefore, 
the only point for consideration is whether 
he acted illegally or with material 
irregularity. It has been suggested in 
support of the application that important 
evidence was improperly excluded and that 
if such evidence had been admitted, ^ it 
could have been shown that the application 
for revocation of guardianship was not 
bona fide, llcferenco has also been made 
in tlie course of argument to portions of 
the evidence. We may in this connection 
observe that it is competent to the Court 
to investigate the facts in revision, if thQ 
Court is satisfied that such a step is 
needed in the ends of justice, as was done 
in the case of Katlash Chandrn HaJdetr v« 
Bissonath Paramanic (20). But WQ must 

(20) 1 C. AV. N. 07. 


Vol. XXYl] 


IXDIAX CASES. 


279 


SUBRAMANIA PETEANNAR BHOOPATHI V. MUTHIAN CHETTIAR. 


guard against the possible assumption that 
the Court may, in a matter like this in 
the exercise of its revisional jurisdiction, 
assume appellate powers. One aspect of 
the fundamental distinction between the 
exercise of appellate and revisional powers 
was explained in the case of Shiva 
Kathaji V. Joma Kashinatli (21). A Court 
in the exercise of its appellate jurisdiction 
investigates the farts and, if necessar 3 ", 
substitutes its own appreciation of the 
evidence for that of the primary Court. 
But when the Court as a Court of revision 
looks into the evidence, it does so with a 
view to determine whether tlie subordinate 
Court has assumed a jurisdiction which 
it did not possess, or declined a jurisdiction 
which it did possess or has in the exercise 
of its jurisdiction acted illegally or with 
material irregularity. If this distinction 
■\vere overlooked, the superior Court might, 
in the name of revisional jurisdiction, 
exercise appellate powers. Consequently 
in the case before us, we cannot be 
rightly invited by the petitioner to examine 
the evidence with a view to determine 
whether the District Judge has correctly 
appreciated its effect. But we may look 
at the evidence to determine whether he 
has acted illegally or irregularly in the 
exercise of his jurisdiction. Upon that 
point we are satisfied that the ground 
taken by the petitioner has not been 
established. There is no indication whatever 
from the proceedings in the Court below 
that the District Judge excluded any 
evidence the true bearing of which was 
explained to him. The only ground on 
which the petitioner invites the Court to 
interfere in the exercise of revisional 

jurisdiction thus completely fails. 

The result is that this Rule is discharged. 
We make no separate order as to costs. 

Appeal dismissedx Rule discharged, 

(21) 7 B.341. 


MADRAS HIGH COURT. 

Second Civil Appeal Xo. 1374 of 1912. 

Xovember 5, 1914. 

Present: —Mr. Justice Sadasiva Aij^ar and 

Mr. Justice Napier. 

SUBRAMANIA PETHANNAR BHOO- 
PATHI (deceased) and another— 

DeFE NDANTS-ApPE LLANTS 

versus 

MUTHIAN CHETTIAR— Plaintiff- 

Respondent. 

MaiJro.-t Eiitfiten L.iihI Act (I of 1908), s. 3 (5)— 
La>i(t]ioIder — Co-sharerii, mortgage by—One co-sharer 
alone redeeming and talcing possession—Recognition as 
landholder — Rent, suit for — MaintainahilUy. 

Though under tlic first paragraph of section 3, 
clause 5, of the Madras Estates Land Act (I of 1908) 
botli a iiiortgagor and a usufructuary mortgagee are 
‘landliolders’, yet under the 2nd paragraph of the 
said clause tlie usufructuary mortgagee alone is the 
‘landholder’ for the purposes of the said Act. 

When there arc a number of joint landholders, the 
test to be applied for ascertaining which among them 
is entitled to proceed and be dealt with as a ‘land¬ 
holder’ for all or any of the purposes of the Madras 
Estates Land Act seems to be ‘who amongst them is 
or are entitled to collect the rent of the whole' estate? 

The power given to the Collector under paragraph 
2 of section 3 (5) docs not exclude the power of 
a Civil Court to recognise that person as landholder 
w)io is entitled to collect the whole rents. 

Where an estate o\\med by several joint ouTiers and 
subject to a usufructuary mortgage M'as redeemed by 
the plaintiff, one of such several oumers, owning the 
largest nuiiiber of shares, and ho got possession of 
the estate with the knowledge and consent of the 
owners of the remaining shares therein: 

Held, that the plaintiff, wlio redeemed the mortgage 
and gpt rightful possession of the whole estate from 
the usufructuary mortgagee, being the person entitled 
to collect the whole rents, M'as also entitled to be 
recognised as the ‘landholder’ for all the purposes 
of the Act, including the right to sue for rent solely. 

Ahmed Wali Khan v. Shainsh-ul-Jahan Begam 28 
A. 482; 10 C. W. N. 626; 3 A. L. J. 360; 3 C. L. J. 481; 

1 M.L.T. 143; 8 Bom. L.U. 397; 16 M. L. J.269 (P. C.), 
referred to. 

Second appeal against the decree of the 
District Court of Ramnad, in Appeal Suit 
No. 333 of 1911, preferred against that of the 
Special Deputy Collector of Ramnad, in Sum¬ 
mary Suit No. 1904 of 1910. 

FACTS.—The estate concerned in the 
present suit was owned by several joint pro¬ 
prietors, of whom the plaintiff owned the 
largest number of shares. He alone having 
redeemed the estate from a usufructuary 
mortgage to which it was subject and having 
got into possession, without any objec- 
tion on the part of the other co-owners 
sued the defendant, a kudivaram tenant of th^ 
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village, for rent. Tlio defendant contended 
tliat the suit was not maintainable in the 
absence from record of tlie owners of the 
remaining shares in tlic inchutninL. JJoth the 
Courts ])elow lield that the endorsement of 
payment on tlie usufructuary mortgage-deed 
constitutedtlie plaintHf an assignee of tlie .said 
mortgage rights, tliat as sucli he became 
invested witli all the rights of a landholder’’ 
under tlie Madras Estates Land Act and that in 
conseciuence he was entitled to maintain the 
suit. The defendant, thereupon, preferred this 
.second appeal to the High Court. 

Mr. T. for the Appellant:— 

The suit i.s not maintainable, as all the co- 
sharers are not parties thereto. The plaintiff 
alone has no right to sue, as the endorsement 
of payment on the mortgage-deed does not 
amount to an assignment. The Courts below 
have erred in holding that the endorsement of 
payment amounted to an assignment. The 
plaintiff can at best be only a charge-lioldor and 
cannot sue for rent. 


.Mr. /?. Knppusu'auiy for tbe Respond¬ 
ent;—In this case tlie payment of the 
mortgage amount by the plaintiff, one of the 
mortgagors, followed h.y delivery by the 
mortgagee to the plaintiff of the mortgage 
document with the payment endorsed thereon 
not as discharge, wln'ch eiulor.semont is also 
registered, does amount in law to an assign¬ 
ment of tlie mortgage riglits. The plaintiff is, 
therefore, a landholder’ within tin? meaning of 
section 8, clause b, of the Madras Estates 
Land Act. Eurthei’ the plainlilV owns apart 
of tlie estate ami is a landlmlder. None of the 
otlier co-shai'ers ohject to the plaintilV’s 
collecting the I’cnt, The Collector is empowered 
by tlio Act to clioose one of several laiidliolders 
to conduct proceedings under tiu* Act and llie 


Civil Courts liave got a similar power. In tlii; 
ca.se the Collector did I'eeognise the plaintif 
as the person entitled to sue and even if tin 
Court were to liold that he has not done so 
the Civil Courts are not debarred fiN»m doini 
«o even now. 


JUnOMENT. 


Sadasiva Aivau, J.-The defendant is the 
appellant, A\ must aecept Ihe lollowing 
findings of the lower Appellate Courl, namely, 
(rt) the defendant is the kmlinnani tenaiit 
of the plaint lands and (A) that the plaintiif 
owns the greater portion of tlio .m/r./M/a) 


right in the village lands (Exhibit H shows 
that he owns roughly *22 out of 26 shares) afld 
(c) that he paid up a person, who owned the 
usufructuary mortgage right onthe entire lands, 
and got po.sse.ssion of the melvanim right from 
the said usufructuary mortgagee. 

The lower Courts no doubt fell into an 
error in liolding tliat the mere endorsement 
of the payment of the mortgage amount to 
the owner of the usufructuary mortgage rights, 
(which is all that is proved by the registered 
endor.sement on Exhibit A) made the plaint¬ 
iff the assignee of the said usufructuary 
mortgage rights, which rights had admitted¬ 
ly invested tlie usufructuary mortgagee with 
all the rights of a lanclliolder under the 
Estates Land Act. The contention of the 
defendant (tlie tenant) in second appeal 
is that the plaintiff, who owns only 22/26th 
share of the melcarani right, cannot maintain 
this suit for rent without having made the 
owners of tlie remaining four or live shares co- 
plaintiff.s with liimself or at least without 
liaving made them party defendants. 

I think that though tlio reason given by 
the lower Courts (namely, that the plaintiff 
became tlie a.ssignee of the usufructuary 
mortgagee) for treating the plaintiff ns a land¬ 
holder may be erroneous, the xdaintiff’s status 
as a landliolder may be supported on another 
ground. Under section 8, clause 5, of the 
1‘lstates Land Act the delinition of land¬ 
holder" includes every person entitled to 
collect the rents of the wliole estate by virtue 
of any provision of law. In Ahmed ]Vali Khan 
V, Slifi}iish-nI-Jnh(m ]iegam{l) tlieir Loixlships 
of tlie Privy Council say that possession of 
property repasses in redemption from a 
usufiaictuary mortgagee to the person who 
redeems the mortgage. Now, in this case, 
tliougli the plaintiff did not own the whole 
of the eiiuity of reilomption, he was entitled 
umler section JU of the Transfer of Pro- 
jicrty Act to redeem the usufructuary mort¬ 
gage of tlio entire village and he did so 
jvdeeni and get possession. In fact bis 
liossession was admitted by the other sharers 
in Exliibit G and was found in the judgment, 
Exhibit H (para. 80), to which the other 
sharers were parties. 

[U '2x A. 10 C. W. N. (12G; 3 A. L, J. 360; 3 0. 
r.. .1. us : I M.L T. M3:8 Horn. L. W 307: 16 M L. J. 
200 11‘. C.l. 
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Kow a possession of the melcarani right can 
mean nothing else than the possession of the 
right to the receipt of rents. Hence the 
plaintiff, as the person entitled to collect the 
entire rents, came under the definition of 
landholder under section 3, clause o. Whero 
the melcaram right has been mortgaged under 
a usufructuary mortgage, tlie definition of 
^landholder’, no doubt, will include b.^th 
the mortgagor and mortgagee, the mort¬ 
gagor as the person owning the estate” and 
the usufructuary mortgagee as the person 
“entitled to collect the rents.” But it is clear 
that the mortgagor cannot be treated, after 
he lias created the usufructuary mortgage, 
as the landholder/or the purposes uf the Estates 
Land Act, that is so far as exerci.^ing the 
powers of the landholder to gr^iut pnttahs and 
to recover rents, etc., are concerned. Tlius 
though under the first paragraph of 
section 3, clause 5, both come within the 
definition of “ landholder,” for the purpose 
of the second paragraph only one of them is 
the “ landholder,” namely, the usufructuary 
mortgagee. So also though the plaintiff 
and the owners of the other shares may he 
joint landholders, still, when we have to 
decide which of them is entitled “to proceed 
and be. dealt with ” as such landholder or 
landholders for all or any of the purposes of 
the Act, the test clearly seems to be, who 
amongst them is or are entitled to collect the 
whole of the rents.” The Collector, of 
course, under the said paragraph 2 can 
recognise or nominate any of these persons 
as “ landholder ” for the fiurposes of the Act, 
but that does not mean that one of them, 
if he is entitled to collect the whole rent, 
is not also entitled to be recognised by the 
Civil Courts as the “landholder” for the 
purposes of the Act. In the present case, 
the plaintiff who redeemed the usufructuary 
mortgage and got rightful possession of tlie 
whole, estate from the said usufructuary 
mortgagee, being the person entitled to collect 
the whole rents, is also entitled to be 
recognised as the “landholder ’ for a,ll the 
purposes of the Act, including the right to 
sue for tlie rent solely. In the result the 
contention of the appellant fails and I would 
dismiss the second appeal with costs. 

Napfier, J.—I concur. 

Appeal dismissed. 


CALCUTTA HECH COURT. 

Civil RrtE No. 1474 of 1913. 

June 27, 1914. 

Preseiit: —Mr. Justice Coxe. 

RAJANl KANTA DAS a.vd others— 

P [. A1N TI V F .S-P E TITI f t X E R S 

versus 

KALI PRASANXA MUKHERJEE— 

AND OTHERS DEFENDANTS—OPPOSITE PaRTV. 

(';■/■// procedure Code (Act V of 1908), O. XLVH, 
r. I — Di-<C()rei ij of iictr and iinpurtauf luatter —RerieiO, 
of order disniis:<lnij appeal under (). XLl, r. 11, whether 
euferlalnahle. 

No review lies of an order dismissing an appeal 
under Order XLI, rule II, Civil Procedure Code, 
merely on the ground of an alleged discovery of new 
and important matter. 

Bhtjrub Nath Tye v. Knlly Chunder Choirdhrij, 16 W, 
R. 112, followed. 

Civil Rule against the order of the Sub¬ 
ordinate Judge of Khulna, dated December 
23rd, 1912. 

Babu Jadunath ]\Landal, for tlie Petitioners. 

Babu Jadunath KanjilaJ, for the Opposite 

JUDGMENT.—This was a Rule on the 
opposite party to show cause why an appeal 
should not be re-beard on the ground of the 
discovery of new and important evidence. 
A preliminary objection is taken that an 
application of this kind cannot be made affcei? 
the disposal of a second appeal. The pre¬ 
liminary objection is supported by the 
decisions of Bhyrub Nath Tye v. Rally 
Chunder Chowdhry {\)\ liarti Kntti y, Mamad 

(2) and Nandkishore v. Ayiicar Hussain 

(3) . The first of these rulings 

binding upon me and I must, tlierefore, hold, 
that this application cannot be granted. 
Reference is made by tlie other side to the 
case of Heera Lall Ghose v. Ram Taruck Bey 

(4) . But the observations by the learned 
Judges in that case do not amount to a 
decision which can be weighed against the 
decision of Bhyrub Nath Tye v. Rally Chunder 
Choxedhry (1), inasmuch as the learned Judges 
refused the application for review, and their 
observations, therefore, can only be regarded 
as obiter dicta. 

The Rule is discharged with costs. 

Let the documents filed by the petitioner.*? 
be returned. 


(1) 16 W. 11. 112. 

(2) 18 M. 480. 

(3) 4 Ind. Cas. 809; 32 A. 71; 

(4) 23 W. R. 323 


Rule discharged. 
6 A. L. J. 979. 
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JAIIAXGIR SINGH l\ HIRA. 

PUNJAB CHIT^F COURT. 

Civil Revision Petition No. 307 of 1914. 

October 9, 1914. 

Present: —]\Ir. Justice Rattigan. 

JAHANGIR SINCtH^Plaintiff— 

Petitioner 

rorsns 

HIRA AND OTHERS—DEFENDANTS- 

Respondents. 

Civil Procvthn-e C'xtv (Art ]'nj 1908^,.10, inappH- 
cahilitfj Ilf. 

Section 10 of tiio Code of Civil Procodiiro, 190S, 
does not apply wliero tlie previously instituted suit 
is pending in a Court not eonipetent to try it. 

Petition, under section 70 of Act XVIII 
of 1884, as amended by Act IV of 1912, 
for revision of tlie order of tlie District Judge, 
Jullundur. dated the 16th February 1914, 
ordering that the proceedings in tlie case be 
stayed till the decision of the other case. 

FACTS .—Tgot possession of a house in 
execution of a decree obtained by him against 
fl under section 9 of Act I of 1877. A few 
days after, H again illegally dispossessed J 
and instituted a regular civil suit to cstablisli 
his title in the Court of a Hrst Class Munsif. 
Meanwliile J also brought another suit 
under section 9 of the said Act in the Court 
of the District Judge, Avho stayed the pro¬ 
ceedings under section 10 of the Code of 
Civil Procedure, Act V of 1908, on tlio 

ground that a previous suit relating to the 
same property was pending. The da 3 ' after 
the passing of tlie District Judge's order, 
the ^lunsif in turn passed an order to the 
effect that the suit in his Court 
comprised property' of value bej'ond his 
jurisdiction, and directed the plaint to ho 
returned to tlie plaintiff in order that it 
might be presented to a competent Court. 

s or dor was not cballcngctl bj'’ /f. 

Lala Hukdni CJiandy for Mr. N. C. Jfc/o'u, 
for the Petitioner. 

ilr. GuUu Ra)Hf for the Respondents. 

JUDGMENT.—The facts as alleged by the 
parties are set forth in the onlor of the 
District Judge. At the time when tliafc 
order was passed, the regvilar suit by present 
respondents had been hied in the Court of 
Lala Tirath Ram, ^lunsif, and was pending 
before that Court. The day after tlie passing 
of the District Judge’s order the iMunsif 
in turn passed an order to the effect that tlie 
suit instituted in his Court comprised pm- 
perty of value beyond his jurisdiction, ho 


accordingly directed the plaint to be returned 
to the plaintiff in order that it might be 
presented to a competent Court. This order 
has not been challenged, and it is admitted 
that tlie suit in question is now pending in 
the Court of a Subordinate Judge. The 
result tlien is that at tlie time when the 
present petitioner brought his suit under 
section 9 of tlie SpeciHc Relief Act, there 
was no previouslj' instituted suit*’pending 
in a Court of competent jurisdiction between 
the same parties and relating to a matter 
substantially in issue in the petitioner’s 
suit. 

I accordingU^ accept this petition and, 
setting aside the order of the District Judge, 
I direct Iiim to proceed with the suit of 
Jahtingir Singh v. Hira and Knrain in 
accordance with law. I make no order 
as to costs in respect of to-daj'^’s hearing. 

Petition allowed. 


MADRAS HIGH COURT. 

Ai’I'Kai. ao.ainst Order No. 55 of 1913. 

October 20, 1914. 

]*resent: —-Mr. Justice Oldfield and 
;Mr. Justice Tj-abji. 

Y. R. K. M. T. MUTHUKARUPPAN 

CHETTIAR iiY HIS AOExr, MUTHUVIRA 
PI L LAI— CuKDiToK—P etitioner—Appellant 

versus 

MUTIIURAMAN CHETTIAR and another 

— Deiu'ors—Petitonkks—Respondents. 

Provincial liisofvrncij Act (III of 1907), ss. 12 (l)» 
(9), 40 (0)— Creditor's petition—Notice to other 

creditors^, if necessary—Order refnsiny fotiiht creditor 
party—Adjudication — Appc(dahHity. 

There is nothing in section 12 (3) of tlio Pro\anoiftl 
Ins<*lveney Act, III of 1907, to warrant the contoatiou 
that in the case of a petition tiled a creditor to 
ndjiidgo his debtor an insolvent, notice to other 
creditors is not necessary under scotion 12 (1^ of tUo 
said Act. 

JIrn’.f Jeer Chetty v. Bava Bangasami C/iotty, 12 Ind, 
Cas. (HS; ',]{) M. 402: 22 M. L. J. o2; 10 M. h. T. 433; 
(1911) 2 W. N. ISO, referred to. 

LJnih'r section 40 (3)of tlie I'revinoial lusolvoucy Act» 
an :ippt'nl lies to (ho High Court at tUo instance of ft 
enalitur against an order of ndjudicfttiou passed on 
(he p.'ii(i«)n of another creditor, if tho Court dooUnod 
to add (lie former ns a party. 

Appeal against tlio order of tho District 
Court of Caiimbatoiv, in Original Petition 
No, 4 of 1912, dated 19th December 1912, 
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PACTS.—The facts of the case are briefly 
as follows:—One M a creditor of C B 
T', debtor, moved tlie District Judge of 
Coimbatore under section 6, clause 4 (a), and 
section 11, clause (2), of Act III of 1907 in 
Original Petition No. 4 of 1912 and prayed 
that the debtor may be adjudged an insolvent. 
The debtor C B V also filed Original Peti¬ 
tion No. 5 of 1912 before the same Judge to 
be adjudged an insolvent. In Original Peti¬ 
tion No. 4 of 1912 the District Judge issued 
notice under section 12, clause (3), of the Act 
only to the debtor. The appellant then 
moved the District Court to be made a party 
to the proceedings in Original Petition No. 4 
of 1912. This was objected to by M C and 
the Judge finally dismissed the application. 
The appellant souglit by Civil Miscellaneous 

Petition No. 2306 of 1912 for leave to appeal 
to the High Court, but the said petition was 
disposed of by the following order of 
Sadasiva Aiyar, J.— 

“I refuse leave to appeal because tliere is 
admittedly another petition (Original Petition 

No. 5 of 1912)! put in by the debtor himself in 
the District Court to be declared an insolvent 
and the present petition is being posted along 
■with that petition for trial. And if an 
order is passed on that petition, no separate 
oi’der will be required on this petition. 

If, however, a separate order is passed for 
any reason, the petitioner can come up on 
appeal against such an order.” 

Original Petition No. 4 of 1912 was finally 
disposed of by the Judge and the debtor 
Avas adjudicated an insolvent and it is 
against the said order that the present appeal 

is preferred. 

Mr. V. 0. Sesliaclian-iar, for the Respond¬ 
ent, took the preliminary objection that no 
appeal could lie, inasmuch as the appellant 
rightly or wrongly had not been made a 
party to the proceedings in the lower Court 
and had, therefore, no locus standi to prefer 
the appeal. He could not be said to be an 
aggrieved party because the stage for passing 
an order of adjudication by the lowei 
Court was intended by the scheme of the 
Act to be a preliminary stage m ^^hich tl e 
Court was not bound to consider all possible 
objections which might be raised by the 
narties to the proceedings. Bx paite Side- 

lotLm; In re Sidehotham 

(1) 14 Ch. D. 458; .49 L. J. Bk. 41; 42 L. 1. 782, ^8 

W. R. 7J6. 


Chefty v. Bnva Ttangasamt Chetfy (2). The 
Act required only a notice to the debtor, but 
not to the other creditors. 

Mr. L. A. Govindaragliava Ahjnr, Avith !Mr. 
T. M. Kn'shnaswami Iyer, for tlie Appellant:—• 
The appellant, being admittedly a creditor, 
Avas entitled to notice, as he Avould otherwise 
be aggrieved by an order Avliich might be 
passed against him and behind his back. 
He could not take the olqection in Original 
Petition No. 5 as his mortgage would not 
have been within the period of three months 
of the petition, vide section 37 of tlie Act. 
He as a creditor Avas entitled to notice and 
should have had an opportunity to advance 
his objections. He had the right of appeal 
as the order in Original Petition No. 4 Avas 
passed under section 15 of the Act. 

JUDGEMENT.— The questions are, first, 
Avhether the appellant is entitled to appeal, 
next, Avhether he sliould succeed on the 
merits. 

The District Judge treated it as immaterial 
Avliether the appellant, the petitioner before 
him, should be allowed to take part in 
the proceedings in the present case, Original 
Petition No. 4 of 1912, or should be left to 
his remedy in Original Petition No. 5 Avhich 
Avas filed bj^the debtor later. It Avas not im¬ 
material, because if appellant had had an 
opportunity of taking part in Original 
Petition No. 4, he might have been able to 
show that there should be no adjudication 
therein. The adjudication Avould then have 
had to be in Original Petition No. 5 and 
then appellant's mortgage Avould not have 
been within the period of three months of 
the petition referred to in section 37 of the 
Provincial Insolvency Act. 

Original Petition No. 4 Avas presented 
by a creditor. But we cannot find reason 
for holding, and section 12 (3), on Avhich 
respondent relies, does not justify the 
conclusion, that on such a petition only the 
debtor should have notice and that the 
general notice to creditors under section 12 
(1) is not to issue. If the general notice 
is to issue, it will be purposeless unless 
creditors are alloAved to take part ill 
the proceedings. That is implied also by 
the decision in Bara Jeer v. Rangasami 
Chetti (2). In fact in the present case the 

(2) 12 Ind. Cas. 618; 36 M. 402; 22 L. J. 52- 10 
M. b. T. 433j (1911) 2 M. W. N. 480. 
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District Judge entirely neglected this im¬ 
portant part of the necessary procedure, 
observing that the advertisement in Original 
Petition No. 5 would be sufficient. We liold 
that appellant should liave been allowed to 
take part in the proceedings. 

The lower Court’s order of adjudication 
in Original Petition No. 4 was passed 
under section 15. The appellant, therefore, 
is entitled to appeal against it under 
section 46 (3). 

We must, therefore, allow the appeal, set 
aside the District Judge’s order in Original 
Petition No. 4 and direct him to restore 
the petition to file and dispose of it accord¬ 
ing to law in the light of the foregoing 
and after issuing the necessary general 
notice under section 12 (2). 

Respondents will pay appellant's costs in 
this Court. 

Appeal aUoiveth 


MADRAS HIGH COURT. 

Srcoxd Civil Appeal No. 2449 or 1913. 

November 5, 1914. 

Present: —^Ir. Justice Oldfield and 
Mr. Justice Tyabji. 

THAMBIKILAN MUTHllUAN and 

ANOTUEii— Defendants Nos. 1 and 2 

—Appei-lants 
vers\is 

MUTHU REDDl and otheus—Plaintiffs 
Nos. 1 TO 4 AND Defendani's Nos. 4 and 5 — 

Respondents. 

Landlord and tctxtnt — Lcam' — Trniint lutldhuj i>rrr — 
R?lat{onSy tvheflicr rnjiilntrd htj r.rin'rrd — Fin'frihirr 
nf tenancy for non-p:njin:’nt of rent, rondition irhrfher 
inconyriious. 

The tornis of a lease wliicli has tenuiimUMl, niav 

% 

regulate the ndations hotwiu'u tlu' ]»iirh’es (o tiu* 
lease when the teiumcy Ixx’oines one on siin\*ranc(', if 
they arc not incongruous with a ttuiaucy of that 
description. 

Therefore, a con(liti«)n of forh'ilun' inscrIiMl in 
such a lease for non-payment of nmt holds g 'ods 
after expiry of flip lonse undi*r the circumsliincos, 
ThomoR V. Packer, 1 II. A’ N. (hJD; 2(5 b. .1. Hx. 207; 
3 Jur. ( n . s .) l 28 L. T. (o. s.) 27 1; o \V. K. 31(5; 
108 It. Ji. 7/0, Kisliorc Lai Dry v. Thi' Ad in i n i,<i riilor- 
General of Bengal, 2 C. W. K. .303, followod 

Second appeal against the decree of the 

Court of the Temporary Subordin ile Judge 

nf Trichinnpoly, in Appeal Suit Nn. (It-l! 

of 1912 (transferred from the Disfrict 

Court), preferred against that of the 

District Munsif of Knlitalai, in Original 

Suit No. 336 of- 19U. 


Mr. S. Krishnamacliariary for the AppeU 
lants. 

;Mr. T. V. Muthuh'ishna Aiyei\ for the 
Respondents. 

JUDGMENT.—Tlie only question ia 
whether defendants liad forfeited their 
right as plaintiffs’ tenants. Tt is urged 
that the forfeiture is based on a clause 
of the lea.se, Exhibit E, which entitles 
plaintiffs to immediate possession if there 
are arrear.s in any year, and that this 
clause did not govern tlie relations between 
the parties wlien the lease had terminated 
and defendants were holding over. We 
hold tliat the terms of the lease may 
regulate the relations between the parties 
when the tenancy became one on sufferance, 
if in the particular case they are not 
incongruous \\itli a tenancy of that des¬ 
cription. Vide Thomas v. Packer (1) 
and Kishore Lai Dey v. The Administrator- 
General of Bengal (2). The first of these, 
cases, it may be pointed out, particularly 
resembles tlie present in respect of the 
fact that tlie forfeiture became enforceable 
(as it would here) after tlie ensuing year’s 
holding had begun. We have not been 
shown liow the clause in Exhibit E, on 
which plaintiffs rely, is in any way in-- 
congruous with the incidents of a tenancy* 
on sufferance. 

U has not been shown that the plaint-' 
ills waivetl tlieir right to insist on the 
forfeiture, or that ilefondants are entitled 
to relief against it. 

d’ho secoml appeal is dismissed with* 
costs. 

Appeal iisinissed, 

(1) l H. A, X. (5(>0; 215 L. J. Kx. 207; 3 Jur. (n, s.) 

1 L3; 2S L. 'l\ (o. .><.) 274; 5 \V. U. 316; I03 R. R. 776. 

(2) 2 C. \V. X. 303. ’ 


CALCUTTA ICIGH COURT. 
OiiDiiNAL Civil Appeal No. 23 op 1913. 

January 30, 1914. 

Present: —Sir Gawronco Jenkins, Kt., 
Cliief Justice, and Mr. Justice Woodroffe. 
OSMOND BEEHY— Defendant- 

Appellant 

versus 

KIUTISH CHANDRA ACHARYA | 

Cll.VUDllURl AND ANOTUEKS—PlAINTIPPS— 

Respondents. 

Adinlnistnitor pomlonto lito—CoiiimkiSWH—OowrH* 
in /<' jdrij-'l to Bmkfor hm/f, AoiC far 
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.-of deceased-^Evldence Act (I o/18T2;, liri-^Estoppel 
— Suit to recover exce.^.-^ commissimi, irhetticr to Oj/rn 

settled accou7it^Lnchcs—Ac(pn'csreucc — Coiiunission 
once charged on irhole, irhefher olloired on part pr >- 

perty sold. i - n i 

Government, securities, whether endorsed in limnk 

or endorsed to a Bank for a debt, ]iass a lepl and not 

a mere equitable interest and the Bank is a holder 

■for value to the extent of the smn for which it lias a 

lien. , 

Therefore, the sale-proceeds of such securities as 

are applied to the dischar^^e of the debt are not the 

assets of a deceased that come into the hands of the 

administrator pendente life, notwithstanding? the tact 
that the sales are effected throucrh the a^ent nomi¬ 
nated by the administrator, and the administrator 
pendente lite is not entitled to commission on such 

Scott V. Franhlin, 15 East 428; 104 E. R. 906, 

referred to. i • • 

The mere fact that the accounts of the adminis- 

ti-ator pendente lite wore passed and the plaintiff N\ ith 

full knowledge of their contents raised no obiection 

and the Solicitor also expressed a favourable opinion, 

does not operate as an estoppel. 

A suit to recover from the administrator 
mission retained in excess, of what he was entitled to 
iB not a case of opening a settled account so much as 
enforcing a claim against a fiduciary agent. 

A defence of laches cannot prevail where a statu¬ 
tory penod of limitation is prescribed. 

Acquiescence cannot be imputed _ wliorc there 
is no e^^dence to show that the plaintiff actually 
knew the facts as represented in the accounts to he 
incorrect or that he did not rely on that representa¬ 
tion. 

Redgrave v. Hurd, (1881) 20 Ch. D. 1; 51 L. J. Ch. 
113- 45 L. T. 485; 30 W. R. 251, referred to. 

- If commission be once taken on the whole pro¬ 
perty the administrator pendente lite cannot again 
charge commission on the sale-proceeds of a part of 

the property. 

Appeal against the decree of Mr Justice 
Chaudhuri in Suit No. 882 of 1907 on the 

Original Side of the High Court 

Mr. E. Norton (Avith him Mr. Mulhch), for 

the Appellant. / . , , . nr n ir 

Mr. B. Chakravarti (with him Mr. iJ. A. 

Lahiri), for the Respondents. 

JUDGMENT. 

Jenkins, C. J.,-This is an appeal from 
a judgment of Chaudhuri, J., in a suit brought 
against Mr. Osmond Beeby, a former ad¬ 
ministrator pendente lite of the estate of 
Dakshina Mohan Eoy, for a refund of remuner¬ 
ations alleged to have been retained by 

him in excess of Avhat Avas his due. 

The order appointing the defendant to be 

administrator pendente lite provided for Ins 

remuneration by the allowance of a com- 


mi.ssion of 2 per cent, on the assets that 
Avill come into liis hands.” 

Daksliina Mohan Rny at the time of lihs 
deatli Avas indebteil to the Bank of Bengal, 
the National Bank of India and tlie Comptoir 
National D'Ksoompto ])e Pari.s. Against 
this indebtednes.s eacli Bank lield Govern¬ 
ment securities, the total value of which Avas 

Rs. 6,40,942-8-10. Tlie indebtednes.s to the 

several Banks was discharged out of the sale- 
proceeds of the Government securites, with 
tlie result that a balance of Rs. 29,215-4-5 

only came to tbe liands of the administrator 
pcnilente life. Pie lias, liowever, retained a 
commission of 2 per cent. on the 

Rs. 6,40,942-8-10. To this exception is 
taken by tlie plaintiffs in this suit. 

Wbat we, therefore, have to decide is, 
Avhether this sum, representing the full value 
of the Government .securitie.s, can be regarded 
as a.ssets of the deceased tliat came into the 
tlie hands of the administrator peuffewte Ute. 
Chaudhuri, J., held that tlio’e was a pledge 
to each of the Banks and thattheBanks were 
entitled to posse.ssitin of these securities and 
had possession of them as pledgees. There 
is no ground of appeal directed against this 
finding, and I think Ave ouglit to accept it 
as correct. 

There is no evidence as to how these 
securities Avere endorsed, but this at least is 
certain that there is no suggestion that they 
Avere endor.sed by Mr. Beeby. 

At the same time we know they were sold 
and transferred by the Banks, so that it is 
conceded they must either have been en¬ 
dorsed in blank or endorsed to the 
several Banks. In either case each Bank, 
as to the securites held by it, Avould be 
a holder for value, at any rate to the extent 
of the sum for Avhich it had a lien. To borroAv 
the phraseology of English Law, by the delivery 
of the securities as endorsed there passed a 
legal and not a mere equitable interest. 
[See per ■ Lord Ellenborough in Scott v. 
Franklin (l)]. How then can it be said 
tlmt these securities to the extent of the 
amount for Avhich each Bank had a lien, 
AA'ere assets of the deceased which came to 
the bands of tbe administrator pendente 
lite ? 

i’or Mr. Beeby it is argued that though 
his claim could not have been sustained 

(1) (1881) 15 East 428; 104 E..R. 906. 
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Lad the securities been mortgaged, still as 
the Banks were only pledgees the same 
difficulty does not arise; for tliat under those 
sections of the Contract Act whicli relate to 
pledges, the property in the securitie did not 
pass to the Banks. Tn the circumstances, it 
is contended, the sales of the securities must 
be deemed to have been made by the several 
Banks as agents for Mr. Beeby. But can it 
be fairly said that the Banks sold 
as the agents of ^Nfr. Beeby ? True it 
is that the brokers by whom the .sales 
were effected were the Hrin nominated 
by Mr. Beeby, and under provisions of the 
Contract Act the Banks were not entitled to 
sell at the time when the sales were effected. 
But I cannot think that the Banks in selling 
as they did were acting as tlie agents of the 
administrator pendente I tie. 

iloreover, the Banks were not only pledgees, 
they were also holders for value of these 
negotia])le instruments with tlie con.sequent 
rights tliat belong to tliat position; and in 
the circumstances I am unable to hold that 
so much of the sale-proceeds, as the several 
Banks applied to tlie discharge of the debts 
due to them, were within tlie description of 
assets that came into the liands of the a<l- 
ministrator pendente life. 

But then it is said that the present plaint¬ 
iffs are estopped. Those plaintiffs are a 
pardanashin lady and a minor. The lady 
succeeded to a widow's limited interest at 
the deceased’s death, and the minor, by 
surrender of all previous limited interest to 
him as the next male reversioner on the Ibth 
August 190*3, then became and now is tlie 
full owner of the deceased's estate. What 
is charged against the plaintiffs is that tlie 
accounts of tlie administrator pendente tile 
were passed, and that the plaintiff, Sreemutty 
Sindhubala Debi, with full knowledge of 
their contents, including the charge of this 
commission, thrcnigh her agent and attorney, 
raised no objection, though she had full 
notice. And in this connection reliance is 
placed on a conversation alleged to havt‘ 
passed between Mr. Beeby and the attorney 
in the Bar Librai’y when the attorney ex¬ 
pressed an opinion that Mr. Beeby was 
justified in making tins charge. But I fail 
to see how any estoppel arose. When ilio 
procedure followed on the passing of accounts 
is borne in mind, it would be dangerous to 


hold that this alone would suffice for the 
purpose of forming the basis of an estoppel, 
nor can the plaintiffs be bound by this casual 
conversation. But apart from that, how can 
it be said that the conditions prescribed by 
section 115 of the Evidence Act have been 

4 

established? Even if it be assumed that the 
plaintilfs represented tliat the charge was 
riglitly made, still it had to be observed 
that the accounts represented the C lakhs as 
having been received by Mr. Beeby. And 
bad that been the fact, tlien be would have 
been entitled to tlie commission shown in 
tlie accounts as retained by him. 

Nor can I see what act was induced by 
the plaintilfs: liis appropriation of the 
amount of the commi.s.sion was befure the 
pa.ssing of the accounts, as also was his 
departure for England. 

But if tlie plaintiffs are not estopped, are 
they debarred by ladies or acquievScenco 
from enforcing their claim? I think, not. 
This is not a case of opening a settled account 
so niucli as enforcing a claimi against a 
fiduciary agent, on the ground it has 

lieen di.scovered that lie has retained more of 
the estate than he was entitled to under the 
order authorising liis remuneration. 

The defence of ladies cannot prevail 
wlien, as here, a statutory period of limi¬ 
tation is prescribed. Nor can acquiescence 
be imputeil to the plaintiffs, for though JSlr. 
Ileeby's accounts as passed showed the 
ret(*ntion of the amounts now sought to be 
recovered, still these accounts represented 
the t> lakhs odd, on wbidi the commis.sion 
was calculated, as received by him. 

There is no eviilence to show that the 
idaintiiVs actually knew the facts as re- 
])resenteil in the accounts to be incorrect 
or that they ditl not rely on that I’epre- 
smitation, and tlie inference, therefore, is that 
fliey ilid so rely, lliedgnire v. (2)]. 

In saying this, 1 do not forget the alleged 
conversation witli ilr. Bbnpendi'a Nath Bose 
in the liar library. 

'I'lic broad facts are these, if my view 
of the extent of ^ir. Beeby's right to com¬ 
mission is eorreet an administrator pendente 
life lias retained as bis remuneration more 
Ilian he was entitled to claim: bis accounts, 

(issn 20 Ch. U. 1; 51 L. J. Ch. 113; 45 L. T, 

4vS.*.; ’A) W. u. 251. 
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contrary to the fact, represented receipts by 
him entitling him to the commission retained 
by him; and a suit is now brought against 
him to recover that amount within the time 
allowed by law, 

I hold no answer has been shown, and I, 
therefore, would not disturb Mr. Justice 
Ghaudhuri’s decision on this part of the 
case. 

Then three points have been raised by way 
of cross-objection. First, it is said that the 
administrator has charged commission on 
the basis of the deceased being entitled to a 
■j-th share in the family property, whereas his 
share was only l/5th I am not prepared to 
dissent from the view taken by Chaudhuri, J. 
The share was originally i th, and I think 
it may fairly be said that this share came 
into Mr. Beeby’s hands, though it was liable 
to be reduced to l/5th and was in fact so 
reduced. 

The ])ext objection is that Mr. Beeby 
received commission on the sale-proceeds of 
a part of the Ghoshal property, though he 
had previously received commission on the 
entirety of that property. Chaudhuri, J., 
has not dealt with this point under the 
impression that it was not seriously urged. 
But Mr. Chakravarti assures us that this 
was not so. If commission was taken on the 
whole of the property, I do not think com¬ 
mission could be again taken on the sale- 
proceeds of a part of tlie property. As this 
is what happened, the objection mast 
succeed. 

The third objection raises the question 
whether commission is to be charged on 
the gross or only on the net collections. 

The gross collections were made on behalf 
of those entitled, of whom Mr. Beeby as 
administrator pendente lite was one. I, 
therefore, think we ought not to disturb Mr, 
Justice Chaudhuri’s decision on this point. 

The result then is that, in my opinion, the 
decree of the learned Judge should be varied 
by increasing the sum of Rs. 12,234-8-9 
thereby decreed to Rs, 12,763-6-9 by the 
addition thereto of the sum of Rs. 528-14-1, 
the commission on the proceeds of sale of a 
part of the Ghoshal property. 

WOODROFFE, J.—I agree. 

Decree varied. 
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Letters Patent Appeal No. 71 op 1913. 

October 6, 1914. 

Present: —Sir John Edward Power Wallis, 

Offg. Chief Justice, Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

S. VEERARAGHAVA IYER— Defendant 

—Appellant 

versus 

J. D. MUGA SAIT— Plaintiff- 

Respondent. 

Civil Procedure Code (Act V of 1908), 5 .^. 13, 44 . 
Foreign judguieut—Decree of Court of Cochin State-^ 
Execution in British India—Executing Courts power of 
to impeach validity of decree — Jurisdiction—Suit in 
Cochin State—Temporary injunction pendeate lite— 

Appearance of defendant—Jurisdiction objected to _ 

M'ritten statement also filed — Submission, whether 
voluyitary or under duress—Foreign Courts and Courts 
of Native States, judgments of—Suit in British India 
on such judgments, maintainability of. 

A Britisli Indian Court, executing a decree passed 
by a Court in a Native State, in respect of which a 
notification pursuant to section 44 of tlie Civil Pro¬ 
cedure Code has Ibeen issued, is competent to go 
behind the decree and inquire into the question 
whether the Court which passed the decree had 
jurisdiction to do so, as a British Court ought not to 
execute the decree if passed without jurisdiction. 

The question whether submission to jurisdiction 
is voluntary or under duress is one of fact in each 
case. If the submission is for saving property, it is 
not voluntary, even though a written statement is 
filed objecting to the jurisdiction and raising a 
defence on the merits. 

Boissiere and Co. v. Brockner and Co., 6 T. L. R. 

85; Guiard v. De Colermont and Donner, SO T. L. R. 
511; Voinet v. Barrett, 55 L. J. Q. B. 39; 34 W. R. 161* 
Parry and Co. v. Appasami Billai, 2 M. 407;. 5 Tnd! 
Jui’. 188; Sivaraman Chetti v. Iburam Soheb, 18 H*. 
327; and Harchand v. Gulabchand, 26 Ind. Cas. 265* 
16 Bom. L. R. 620, referred to. 

The scope and effect of sections 13 and 44 of the 
Civil Procedure Code (Act V of 1908) and their 
bearing upon each other considered. 

Per Seshagiri Aiijar, .J—Quxre:—Whether suits 
upon judgments of Native States, in respect of which 
a notification pui'suant to section 44 of the Civil Pro. 
cedure Code has been issued, can be instituted in 
British India? 

Letters Patent Appeal against the 
judgment of the Hon’ble Mr. Justice 
Sadasiva Aiyar, in Appeal against Appellate 
Order No. 53 of 1911, reported in 20 
Ind. Cas. 704, preferred against that of 
the Subordinate Judge of Palaghat, in 
Appeal Suit No. 874 of 1910, preferred 
against that of the Court of the District 
Munsif of Palaghat, in Execution Petition 
No. 967 of 1910 (Original Suit No. 82 of 
1083 on the file of the Trichur District Court). 

FACTS.—The suit out of which the pre- 
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sent Letters Patent Appeal “rose was 
instituted by the plaint.tt m the 
Court of Cochin again.st the defendant, a 

re.sident of British India for damages for 
breach of contract entered into m " 

.and to be performed in Cocliin. Immediately 

after the institution of the suit the plaint¬ 
iff applied for and obtained a tenipiirary 
iniunction to restrain tlie defendant from 
disDOsing of certain logs of timber which 
were within the jurisdiction of the Court. 
This order was duly served on the defend¬ 
ant The latter then applied to the Cocliin 
Court to dissolve the injunction. He also 
filed a written statement idijecting to Uio 
jurisdiction of the Cochin Court and pleading 
non-liability for the claim. 1 he bstrict 
Judge of Cochin overruled the ohjectioiis ot 
the defendant and decreed the suit. 1 he 
plaintiff then had this decree sent to the 
District Munsif’s Court of 1 alaghat (.a 
British Court) for execution under seetion 
44 of the Civil Procedure Code. The defend¬ 
ant contended before the latter Court that 
the Cochin decree was a nullity as it was 
passed without jurisdiction. This plea was 
upheld and the execution was disinisseil. 
On appeal the Suhordinate Judge reversed 
that decision, holding that the District 
Mnnsif had no power to go into the (luestion 
whether the Cochin Court had or had not 
jurisdiction to pa.ss the decree, the defend¬ 
ant thereupon preferred Civil Miscellaneous 
Second Appeal No. .W of 1011* to the High 
Court. It heard by their Lordslnps 

Sundara Aiyar and Sadasiva Aiyar, dJ. 
Riuidara Aiyer, J., held that the exeeuliiiK 
British Court could inquire into ^vant oi 
jurisdiction of the foreign Court which 
passed the decree. Sadasiva Aiyar, J., held 
contra. The judgment of vSadasiva Aiyar, .1., 
prevailed and the civil miscellaneous 
second appeal was dismissed. Tlie defeiid- 
,ant then preferred this appeal under 
seetion 15 of the licttex’s 1 atiuit, 
llr.K.K. ran<hihu\ for Dr. H. Siraminafhan, 

for the Appellant;—A British Indian Court 

executing the decree of a Court oi a favoured 
Native State is competent to question the 
jurisdiction of the latter to pass the decree. 
The section of tlie new Code governing the 
question is 44. Section 221) B of the Cudo 
of 1882 and section 4d4 of that of 1877 


20 liah Cas, 701; M.W. N. 11- M. 

L. T. 0G.~i.’(h 


are the corresponding sections. See also 
Order XXI, rule 7. Foreign Court is 
defined in section 2 of the present Code. 

[Sir Joiix Waeli.s, Okfg. C. J.—Section 44 

puts the Courts of the selected Native States 
in the same position as Courts of British 
India for purposes of jurisdiction.] 

The question depends upon the construc¬ 
tion of tlie words ‘as if they had been 
passed by the Courts of British India” in 
.section 44 of tlie Code. It is only in so 
far as the modes and machinery of execu¬ 
tion are concerned that the decrees of the 
Courts of favoured Native States are placed 
in the same position as decrees of British 
Indian Courts. Tlio intention of the section 
is not to place the decrees of the Courts of 
Native States in every respect on a par with 
the decrees of British Indian Courts. If a 
decree of a Court of a Native State had been 
passed without jurisdiction, a British Indian 
Court could not execute it. MaxwelFs 
Intei’px’ctation of Statutes, 4th Fdition, pages 

122, 180, 181, 180, 189, 166, 218, 222, 223; 

Co.r V. Hakes (l); Jhrh'ugfon Wagon Go, Ltd, 

V. Ifanling (2); E.v parte Blain; In re Sowers 
(8); Cottke V. Charles 4. Vtygeler Co, (4). The 
section should be read as being subject to the 
provisions of section 18 of the Code. 

[SrsHAOiRi Aiykk, j.—I n construing the 
provision as to the recovery of income-tax, 
it has been held that income-tax is not 
urrears of i-evenuc so ns to entitle Govern¬ 
ment to a tirst 1 ‘hargo for income-tax due. 
That case turned upon the meaning of the 
words ‘-as if.”] 

I.S 1 R .loHN 'Wai.eis, Okfo. C.J.—The section 
of the Income-tax Act says “recover as if’, 
showing that the provision relates to the 

procedure only.] 

In seetion 44 also the words are execute 
us if.” The ense about the Income-tax Act is 
Kadir Mohtdeen Marakknyar Muthukrishna 
Aiya^' C*5). Again, with I'eference to section 
476, Criminal Procedure Code, where also the 
words “as if” occur, it has been held that 
they mean that there is no complaint in 
.such a case. 

(D 15 A. 0. 500 »t pp. 517, 523, 528j 60 L. J. 

SO; 0:1 L. T. :102; 30 W. H, 115; 17 Cox. C. C. 168; M 

1 I* ,S*^0 rt 

(,2 (ISOO 1 Q. 11 , 245 at p. 247 ; 00 b. J. Q* B. llOj 

(»1 T'. 100; 30 \V. U. 107. 

(3) 12 Ch. 1>. 522; 41 b. T. -Ul; 28 W, R-334 

(4) coon A. C. 102: 70 b. J. Q. B. 181; 84 L, 1. 
10; 17 'r. L. U. 153; S Munson 113. 

V5) 20 M. 230 at p. 2;i2; 12 M. b. J.368, 
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[Atling, J.—-The words are **proGeed as 
if,” thus showing that the provision relates 
to procedure only.] 

Musa Haji Ahmad v, Purnianund Ntirsey (6) 
lays down that the expression in section 44 of 
the Code refers to procedure only, A judg¬ 
ment of a foreign Court against a non¬ 
resident foreigner cannot he enforced in 
British Indian Courts, Sirdar Gurdyal Singh 
V. Baja of Faridkot (7). 

[Seshagiri Aiyar, J. —You can bring a suit 
on a decree of a recognised foreign Court.] 

■ Dicey, page 357, rule 81; Cooke Charles 
A*. Vogeler Co. (4), The operation of a 
Statute is prima facie territorial and it cannot 
be extended to non-resident foreigners. 

Mr. C. V. Ananthakrishna Aiyar^ for the 
Respondent:- -In this case the defendant 
submitted to the jurisdiction of the Cochin 
Court. Hence the decree is not bad as 
being against a non-resident foreigner. 

[Sir John Wallis, Ofpg. C. J.—There was 
a protest against jurisdiction.] 

But the defendant pleaded over. He plead¬ 
ed to the merits alsb and thereby submitted 
to jurisdiction. The suit contract was enter¬ 
ed into,in Cochin and was to be performed 
in Cochin. 

[Sir John Wallis, Offg. C. J.—The 

defendant pleaded to jurisdiction and to the 
merits. l)oes that amount to submission?] 

Yes. Dicey, page 370, rule 83. Inanaction 
in personam a foreign Court has jurisdiction 
when the defendant has submitted to its 
jurisdiction by voluntarily appearing without 
protest. Westlake on International Law, 
pages 376, 377. Garrick v. Hancock (8). In 
the latter case the defendant pleaded to 
jurisdiction and prayed in the alternative for 
a judgment .on the merits. 
i . itSfiSHAGiRi Aiyar, J., referred to Venkata- 
lutchmi Ammal v. S?lirungapatram Srinivasa- 
murthy 

Voinet v. Barrett (XQf)‘^.Voin€t Barrett 

(11); Halsbury’s Laws of England, Volume 
6, page 285. An appearance under protest is 
nonetheless a voluntary appearance. An 
application for leave to file a defence has been 

(6) 15 B. 216. 

(7) 22 C. 222; 21 I. A. 171; 4 M. L. J. 267; (1894) 
A. C. 670; 11 R. 540. 

(8) 12 T. L. R. 59. 

(9) 11 M. L. J. 91. 

(10) (1886) 55 L. J. Q. B. 89; 34 W. R. 161. 

(11) (1885) 54 Xf. J. Q. B. 521. ' 


held to be submission; Shaikh Atham 
Sahib V. T)aoud Sahib (12); Scliibshy v,^ 
Westenliolz (13); Harchand v. G-ulabchand 
(14); Parry Co. v. Appasami Pillai (15); 
Kandoth Mammi v. Beelancherayil (16); Pig- 
gott on International Law, Parti, Volume I, 
page 352; Foote’s Private International Law, 
page 552; American Cyclop?edia, Volume 
XXI, page 1585; Story, page 764. The 
defendant has not only appeared but has. 
adduced evidence and taken the chance of 
a decision in his favour. A suit upon a. 
judgment is a suit upon a contract of which, 
the judgment is evidence. 

[Seshagiri Aiyar, J.—Can the question of 
jurisdiction be gone into in a suit upon a 
judgment?] 

Yes, a suit would not lie in case of Native 
States not notified under section 44 of the 
Code. Sama Bayary. Annamalai Chetty (17), 
[Seshagiri Aiyar, J., referred to Mayaram- 
V. Bavji (18).] 

That case was a case of the Nizam. There 
was no notification in the case of the Nizam. 
Musa Haji Ahmad v. Purmanund Nursey (6) 
proceeds on the view that a British Indian 
Court executing a decree even of a British 
Indian Court can go into the qae..(tion of the 
jurisdiction of the Court which passed the 
decree. That view has been dissented from 
and is no longer law. See Hari Gohind KuU 
karni v. Norsingrao Nauherao (19). The effect 
of accepting the interpretation placed upon 
section 44 of the Code by the other side will 
be to render the section completely useless. 

[Seshagiri Aiyar, J.—The plaintiff is saved 
the • trouble of producing evidence, the 
expense of paying additional Court-fee, etc.] 
[Sir John Wallis, Offg. C. J.—The merits 
cannot be contested. The procedure enacted 
by section 44 is an expeditious method of 
getting the benefit of the decree.] 

Chitty’s Statutes, Volume 6, 31 and 32 
Viet., Ch. 54. 

[Sir John Wallis, Offg. C. J., pointed out 
the strong language of the corresponding 

(12) 3 Ind. Cas. 190; 32 M. 469; 19 M. L, J. 457. 

(13) (1870)*6 Q. B. 155 at p. 161; 40 L. J. Q. B 73- 
24 L. T. 93; 19 W. E. 587. 

(14) 26 Ind. Cas. 265; 16 Bom. L. R. 620. 

(15) 2 M. 407; 5 Ind. Jur. 188. 

(16) 8 M. H. C. R. 14. 

(17) 7 ir. 164 at p. 165. 

(18) 24 B. 86; 1 Bbm. L. R. 539. 

(19) 23 Ind. Cas. 123; 38 B. 194; 16 Bom. L. R. 30 , ■ 

« 
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provision of tl.at Act and contrasted it with 
the language of section 44.] 

A.S for the difference between the right to 
execute and the right to sue, see Dicey, page 
422, rule 104. Wherever tlie Legi.slature in¬ 
tends to speak of.the manner of execution only, 
it employs different language from that 
found in section 44. See section 14... 
The Code makes no difference between the 
decree of a Htiti.sh Indian Court ami the 
decree of a Court of a favoured Aative 
State. Order XXI, rule /, throws a Hood of 

liglit on the subject. 

[SiH John W.\llis, OFsa. C. .1.—Rule < is 

a purely evidentiary provision.] 

JUDGMENT. 

Wallis, Okko. C. J.—Tlie learned Judges 
have differed on the question whether the 
District Munsif was right in refusing to 
execute tlie decree of the Cochin Court, 
as to which a notiHcation lias been issued 
pursuant to section 44-, Civil Procedure Code 
on tlie ground tliat it was passed 
without jurisdiction. It was not disputed 
that in the circumstances, which were 
similar to those in the Earidkote case, the 
Cochin Court must he considered to have 
had no jurisdiction, but it was contended 
that a Hritish Court was bound under 
the terms of the .secti.in to execute it as 
if it had heeii passed by a Court of 
British India, and that it would not now 
be open to a Court in British India to rofu.so to 
execute the decree of another Court in 
British India for want of jurisdiction. 

I do not think it necessary to consider 
the ‘2iid proposition, because 1 ^ agree 
generally with the judgment of vSundara 
Aiyar, J., that section 44 has not the effect 
contended for and that a British Court 
ought not to execute a decree of tlie (\iclnn 

Court passed without juri.sdiction. That judg¬ 
ment is a judgment of a foreign Court within 
the meaning of section IS, Civil I'rocoilure 
Code, and it w'ould, in my opinion, requin^ 
much plainer words than are to he found 
in .section 44 to show that it was tlu' iidtudion 
of the Eegislatiire that decrees of foreign 
Courts to which section 44 applies should 
be enforced in British Courts without n-gartl 
to the provisions of that section. Pull 
effect may ho given to section 44 by bolding 
that it was merely intended to niter the 
pi'ocediiru hy which such a foreign judgment 


can have effect given to it m Bntush India. 

This was decided by Farran J., more than 
20 years ago in Unsa Haji A/ima< v. 
Fnnaannml N’nrsey (.6), whicb appwently 
has not been questioned ^in our Courts 
until the present case and was known 
to the Legislature when the provision 
of the last Code were revsied and the 
pre.sent Code was enacted. The suggestion 
that the Legislature intended all decrees 
of Courts in the position of the Cochin 
Court to be executed m British Ip 
without any question seems to me altogether 
inadmi.ssible, having regard to *'vay in 
which the question has been f^e^ilt w 
as regards the superior Courts in the United 
Kingdom. The judgment of a .superior Court 
can only ho executed in the superior Court of 
another part of the United Kingdom 
under the Judgment Extension _Act, 

ISliS, when they are judgments for 

any debt. iliiniago or costs. • nc i 
judgments arc, it is expres.sly provRcd, 
to have the same force and effect after 
registration in the Oxecut.ng Court ns it 
they were jiidg.iiei.ts of that Co«rt---wo^s 
wliich are not to be found in section 44, 
Civil Procedure Code. Further section b 
makes a signiticant exception in the case 
of decrees of the Court of Session pronounced 
in iih.sence in an action proceeding on an 
arrestment used to found jurisdiction in 
Scotland. ’ In countries such as Scotland whoso 
jnrispriulcnco is based on the Roman Law, 
jurisdiction against a foreigner may be 
cd on seizure of his property within the 
territorial limits ; but the English Law does 
not recognise such a procedure except m 
the ease of the custom of foreign at^chment 
in the City of London, as to which see 
Wii,h,rorth V, The (Jiiccit of Spam (hg, and 
the Legislature has, therefore, thought 
proper to except Scotch decrees 
on such an arrestment and obtuine 

from the operation of the Act. ihe 

Inferior Courts Juri.sdiction Act, 
also conlined to judgments for any deb^ 
damages and costs and only allows execution ot 

judgments olitained in one par • 

United Kingdom against defendants dom • 
cilcd ill another part, subject to the 
restrictions as to caiuse of “J**"" 
service contained in section 10 of 

(20 (isr,0 17 Q. B, I71i 20 h. A Q. B. 488; 18 
.fur. HU; 8.% U. R. 898; 117 E. R. 124«. 
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It cannot, I think, have been the intention 
of the Indian Legislature in section 44 to 
ignore all these restrictions. 

I he next question is ‘whether the defendant 
submitted to the jurisdiction of the Cochin 
Court. The lower Appellate Court returned 
a finding that he did not, and tlie respondent 
filed^ a memorandum of objections to the 
finding. Sundara Aiyar, J., observes that no 
attempt "was made to impeach the finding at 
the hearing, but the learned Vakil who appear¬ 
ed on both occasions assured us that tins 
was a mistake and has addressed us an 
elaborate argument on the point. The law 
on this question cannot perhaps be considered 
to be fully settled. The decision in Parry 
Go. V. Appanami Pillai (15), that it is enough 
merely to object to the jurisdiction, is probably 
ho longer law. See Boissiere and Co.v. Brockner 
and Go. (21) and Guiard v. Be Golermont and 
Bonner (22). There is, however, the high 
authority of Lord Esher. M. R., and Bowen, 
L. J., inVoinet v. Barrett (10) that submission 
is not voluntary, in the language of Bowen, L. 
J., in a case where goods belonging to the 
defendant have been seized by a foreign 
tribunal so that he only appears to get them 
released. In the recent case of Guiard v. Be 
Golermont and Bonner{22) where judgmenthas 
been given against the defendants in default of 
appearance and a small sum about £4 in a Paris 
Bank has been attached in execution, the de¬ 
fendant sought to set aside the default decree 
without any reference to the seizure of this 
comparatively trifling sum and La^vrence, 
J., held that it was not a submission for 
the purpose of saving property and held 
the judgment of the French Court was 
binding. Whether the submission was for 
the purpose of saving property or volun¬ 
tary, is apparently a question of fact in 
each case. In the present case it is found 
that the plaintiff, in May 1908, obtained an 
interim injunction restraining the defendant 
from disposing of the timber belonging to him 
in the Cochin State, fnd that in the 
following July the defendant filed a counter¬ 
petition for the removal of the injunction 
and a written statement denying the juris¬ 
diction and raising a defence on the merits 
on the same day. On the above facts 
T think there was evidence to support 

(21) 6 T. L. E. 8o. 

(22) SOT. L. E. 511. 


the finding and am not prepared to inter¬ 
fere with it in second appeal. This appeal 
is allowed. The order of tlie lower 
Appellate Court is set aside and the order 

of tlie District Munsif restored witli costs 
throughout. 

Aylixg, j.—I agree. 

Seshagiri Aiyar, J. —I agree. In order 
to decide the question of law arising in this 
appeal, it is necessary to set out the facts 
wliich have been either found or proved. 
A suit was instituted in the District 
Court of the Cochin State against the appel¬ 
lant for damages for breacli of contract. 
On the institution of the suit and before 
defendant appeared, an application was 
made for an injunction restraining the 
defendant from alienating certain logs 
of timber owned by the appellant and 
which were within the jurisdiction of the 
District Court. The order was issued and 
notice of it was served on the appellant. It 
is not clear from the records whether this 
notice and the summons in the suit were 
served at the same time or on different 
dates. I find from the printed records that 
the appellant applied to have this injunc ¬ 
tion order vacated. There is nothing to 
show whether this application was prior 
to the filing of the wintten statement or 
after. Unfortunately, the written statement 
has not been filed in the case. We have 
to gather its terms from the judgment 
of the Cochin Court. The summary of 
it in paragraph 2 of that judgment shows 
that the appellant took exception to the 
jurisdiction of the Court on the ground that 
he was permanently residing in British 
India and also pleaded that he was not 
liable to. the suit claim. The District 
Judge of Cochin overruled both the con¬ 
tentions and passed a decree against the 
appellant. This decree was sent to the 
District Munsif’s Court of Palaghat (in 
British India) for execution under section 
44 of the Code of Civil Procedure. Appel¬ 
lant contended before that Court that 
the decree of the District Court of Cochin 
was a nullity, as it was passed without 
jurisdiction. The District Munsif upheld 
that plea. On appeal the Subordinate 
Judge reversed this decision, holding that 
it was not competent to the District Munsif 
to consider the que.stion of jurisdiction. 
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civil miscellaneons appeal was perferred 
against tin's order and tlie tWo learned 
Judges who heard it have differed. 

The main contention of the appellant 
is that the decree of tlie Di.strict Court 
of Cochin does not hy transfer to a 
British Court become a decree of the 
latter Court for all purposes. Mr. Pandalai 
contends that the words, “as if they have 
been passed by the Courts in Britisli 
India,” relate only to the mode of execu¬ 
tion and have not the effect of giving 
foreign judgments all the incidents of a 
judgment of a British Court. I agree with 
this contejition. In my opinion section 44 
of the Civil Procedure Code is subjected 
to the same limitations as are contained in 
section Id regarding foreign judgments. 
Under this latter section the recognition 
of foreign ludgmonts is not absolute but 
is subject to certain reservations. Section 
44 introduces an exception in favour of 
certain Native States. The Ciovernor-Gene- 
ral ill Council is empowered by that 
section to give the privilege of execution 
to the judgments oVitained in these States, 
■without going through the process^ of 
instituting suits on them as is required 
in the case of otlier foreign judgments. 
The privilege is not an illusory one, as 
Mr. Ananthakrishna Iyer suggests. The 
favoured decree-holder need not pay fi-esli 
Court-fees for a suit. He need not 

go through the process <>f establisliing 
his claim, provided tlio conditions men¬ 
tioned in section 13 arc complusl with ; 
and he can, on production of tlie decree, 
take out execution. Those are substantial 
advantages which the begislalure has 
secured to the decrees of Stales which are 
included in the iiotilieatinii issiusl under 
section 44 of tlie Code, i do not think 
that the Legislature iutendod to obliterate 
the distinction hetwcmi judgments of 
Native States and those of Britisli India 
by the operation of section 4 L I think 
there is force in the contention of the 
learned Counsel for the appellant tiiat the 
language of section 44 does not prim i fitrir 
import equality between tlie two classes 
of judgments. As liord llalshury ])oints 
out in Cox v. JldJirs (1); It is impossililo 
to contend that the mere fact of a geiu'ral 
•word being used in a Statue precludes 
all the inquiry into the object of the Statute 


or the mischief which it was intended to 
remedy.” Lord Herschell also says: that 
for the purpose of construing any enact¬ 
ment, it is right to look not only at the 
provision immediately under construction, but 
at any others found in connection with it, 
which may throw light upon it, and afford 
an indication that general words employed 
in it were not intended to be applied ^vithout 
some limitation.” This principle has been 
accepted and acted upon in Parlington Wagon 
(jo. v. Hording (2) and Ex parte Blahv, In re 
Saicers (3^ In the present case, we cannot 
impute to the Legislature an intention to do 
away with the distinction between judgments 
of Native States and those obtained in British 
India, thereby taking them out of the 
categfiry of foreign judgments altogether. ^ I , 
have already indicated that substantial 
advantages would he secured even on the 
footing that section 44 is controlled by 

section 13. . . , . 

It is not necessary for emphasising this 

position to liold that suits on the judgments 
of favoured Native States are not permissible 
under the Code. There have been conflicting 
views on this question. I am inclined to 
think that both the remedies are open to 
persons who have obtained judgments in 
these States, However, as this question has 
not been fully argued, I prefer not to express 
any decided opinion on it. Assuming that 
only execution is contemplated and not suits, 
still a judgment from the Native States 
included in the notification already referred 
to must he obnoxious to the qualifications 
contained in section 13. 

Another question, which might be more 
derisive on the matter we have to decide, was 
not also fully argued, and although I hardly 
fed any doubt upon it, I shall not base my 

decision on it. i^lr. Ananthakrishna Iyer con¬ 
tended that in regard to decrees obtained 
within British India, the executing Court 
will have no power to go into the question 
wild her the Court which passed the decree 
had jurisdiction to decide it. He relied on 
the change in the language between section 
22o of the old Code and Order XXI, rule V, 
of the lu'W Code and quoted the recent 
decision of the Bombay High Court in Hari 
Cohind K'dkarni v. Xarsingrao NoHherao{l9) m 
support of his eonlontion. I am not satisfied 
that the ehange is in favour of depriving the 

executing Court of the power to inquire into 

* ^ 
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■the jurisdiction of tlie Court wJ.icl, passed 
the decree. The words omitted .suggest tl.at 
the Court IS not suo motu to require proof of 
jurisdiction. In my opinion the oini.ssion doe.s 
not lead to the conclu.sion that it is not open 
to the contesting party to cliallenge the 
juri.sdiction of the decree Court. I agree 
'lYth Mr. Justice Sundara Aiyar that this con¬ 
clusion IS not warranted by the change in 
the language. The learned Judges of Bombay 
in the recent case do not refer to Magn-an- 
tappa V T wraaal/i (23). If jurisdiction can 
be questioned regarding judgments of Britisli 
Courts, it would a fortiori follow that judg¬ 
ments of Native States are not exempt from 
It. However, as I said before, I shall not 
base my judgment upon this a.spect of the 
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case. 


I feel^^ no_ liesitation in holding that the 
words, as if they liad been passed by the 
Courts of British India,” have not the efPect 
of giving foreign judgments the character 
ot the judgments of our Courts. In 
- Bamachanch-a v. Fitcliaikanni (24) it was 
held that similar words in the Abkari Act 
had not the effect of giving arrears due under 
it the characteristics of arrears of Revenue 
under Act II of 1864. This was followed in 
.K(uhr Mohideeu Marakimyar v. Muthukrislma 
■Aiyar (6) regarding income-tax, where the 
language used is strikingly similar to tlie 
words in section 44.^ The learned Judges 
held that the words, as if it were an arrear 
of revenue,” only related to_ the process 
of enforcing the income-tax dues. In 
Musa Ahmad v. Pnrmanund Nursey (6) 
the words in question were understood as 
relating only to the mode of execution. 
These decisions are directly in point. Mr. 
Ananthakrishna Iyer drew our attention to the 
language employed in sections 1 and 2 of 31 
■and 32 Victoria, Chapter 54 (the Judgments 
Extensipn Act of 1868) and contended that 
the words in section 44 are similar to those 
words and should be given the same meaning 
as in that Act. To my mind the language 
- employed appears to be totally different. 
'Section 1 speaks of the registry of Scotch 
judgments in the English Courts and proceeds 
to say that they shall from the date of such 
registration be of the same force and effect, 
(the italics are mine) and all proceedings 

shall and may be had and taken on such 

(23) 28 B. 378j 6 Bom, L. K. 342. 

(24) 7 M. 434. 


cevtiticate, as if the judgment of which it is a 
ceHihcate had been a judgment originally 

obtained or entered up on the date of such 

registration as aforesaid in tlie Court in which 

It IS so registered.” These words are very 

difterent from the language employed in 
section 44 of our Code. 

On the other hand, the language of section 
0 of 4o and 4b Victoria, Chapter 31, bears 
a close re.semblanco to the words used 
in section 44. The Act is known as the In¬ 
ferior Courts Judgments Extension Act. 
Lnder thi.s Act process of execution 
may i.ssue thereon out of the Court in which 
the sameshall Iiave been so registered against 
any goods or chattels of the person against 
whom such judgment shall have been obtained 
which are within the jurisdiction of such 
last mentioned Court, in f/ie sane or the like 
manner as if the judgment to be executed 
had been obtained in the Court in which such 
certificate shall be so registered as aforesaid.” 
Iheu follows section 10 which exempts from 
the operation of .section Sail judgments 
Obtained against persons not domiciled 
within the jurisdiction of the Court which 
passed It and against whom the whole cause 
of action has not ari.sen within its limits. 
This Act gives the clue to the meaning to be 
attributed to section 44 of the Code of Civil 
Procedure and the limitation of section 10 
Oi, that Act must govern our Code also. 

Mr. Ananthakrishna Iyer argued a further 
question, which has not been considered by 
the learned Judges who heard the civil 
miscellaneous appeal. The learned Vakil 
contends that as tlie appellant voluntarily 
submitted to the jurisdiction of the Cochin 
Court, he is estopped from questioning it in 
execution. The facts necessary for deciding 
this point have not been clearly elicited 
The Subordinate Judge on remand found that 
there was no voluntary submission and 
Mr. Justice Sundara Aiyar says: *'the learnffl 
Vakil for the respondent properly abstained 
from attempting to impeach it.” Mr 

Sadasiva Aiyar does not refer to the question 

I have stated in the opening of my judg¬ 
ment the facts, in so far as they are gather- 
able from the records. The question for 
onsideration on these materials is, did the 
ppellant voluntarily submit himself to the 
urisdiction of the Cochin Court? It has 

been held m Madras that where a defendant 
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demurs to the jurisdiction o£ a Court and at 
tlie same time submits an alternative plea 
for a judgment on the merits in Ids favour, 
lie should not he deemed to have voluntarily 
submittted to jurisdiction. I'tirnj Co v. 
■{ppasrnni ViUai (ib). This is also implied 
by the decision in Hivaraman Cheffi v. Ihuram 
Saheh (25). In a very recent case it was held 
in J3ombay, llarrhnud x. 6bdu6c/mud(14), that 
if in addition to challenging jurisdiction 
the defendant takes the chance of judgment 
being given in his favour, tlie submission is 
voluntary. Tlie basis for this pronouncement 
is the decision of Cave, J., in Boissiere and Co. 

V. Bruckner and Co, (21). The learned Judge 
says: “Where, however, he appears voluntarily 
and submits to the jurisdiction of the foreign 
Court there arises a legal obligation to 
obey the judgment. The question I have to 
decide in this ca.se is what is meant by the 
word ‘voluntarily ‘t’ Tor the plaintiffs it is 
contended that every appearance is voluntary 
which is not made under dure.ss. Tor the de¬ 
fendants it is submitted that as the foundation 
for the legal obligation is consent an appear¬ 
ance under protest affords no indication of 
consent to the jurisdiction, or, in otlier words, 
is not voluntary. Now, no oiie supposes that 
when a man appears voluntarily as a defend¬ 
ant in an action before a foreign Court he 
does so becau.se he likes it ; he appears 
because on the whole he deems it his interest 
to submit to have the dispute decided by the 
foreign tribunal and to take his chance of 
winning the suit ; and if he enter.s' into the 
litigation from those motives, intending to 
take advantage of tlie judgmemt if he wins, 
there is obviously a moral obligation on him 
to pay if he loses, and this moral obligation 
is recognised by our law as .sufliciont under 
the circumstances to constitute a legal obliga¬ 
tion. If this is the true source of (lie obliga¬ 
tion why should it not extend to tlie ease of a 
man who appears witliout dure.ss, and, there¬ 
fore, voluntarily in one sense, but who accom¬ 
panies his appearance witli a protest aiul 
fippears, not because he is compidied to do so, 
l)ut because he judges it to he for liis interest 
to do so? That is, he intends to take all 
the advantages he hope.s to gain by appearing 
and by a protest to relieve liimself from the 
disadvantage. He wishes to havi' Ihelieiielit 
witliout tlie burden and after diseussing 

(•r*J .M. :.f27. 


some of ti e authorities bearing on the ques¬ 
tion, conies to the conclusion that the appear¬ 
ance of the defemlant was voluntary, not¬ 
withstanding the protest. Dicey (Conflict of 
Laws) accepts this as good law. See case (2) 
on page 370. See also Foote on Private 
International Jurisprudence, pages 552 and 
553. I am not sure from the remarks of 
AVestlake in his book on “ Private Interna¬ 
tional Law ” that he is satisfied with the 
decision of Cave, J. (See remarks at page 
378). If the decision of this appeal, 
however, depended entirely upon this ques¬ 
tion, I would hesitate to follow the decision 
in Parry .V Co. v. Hppusami PiUai (15), 
although it may not be irrelevant to point 
out hero that the conditions of existence 
in this country may not justify the appli¬ 
cation of the principle enunciated by 
Cave, J. There are circumstances in this case 
which render it unnecessary to decide which 
of the two decisions [ Carry vV Co. v. Appasaini 
PiUni (15) or Boissiere and Co. v. Brochier and 
Co. (21)] should be followed. There was an 
order against the appellant prohibiting 
him from alienating his properties which 
were within the jurisdiction of the Cochin 
Court. It was to protect himself from this 
order that he made his appearance, althougli 
he Hied a statement on the merits as well. 
This amounts, according to accepted anthori- 
ties, to appearing under duress. Lord Esher, 
referring to the dtcfnni of lllackburn, J., in 
an earlier judgment, says in Voinef v. Barrett 
(10): “This sentence clearly means that an 
appearance which would otherwise ^ ba 
voluntary is not treated as voluntary if it is 
only made in order to save property which 
is in the bands of a foreign tribunal', that is 
to .say, if the appearance is made in a case in 
which property ( f the party so appearing is 
already in the foreign country and 1ms been 
seized by tlie foreign tribunal before appear¬ 
ance lias boon entered, so that the paity 
appears in order to .save the property so 
.svized, and in order to get it out of 
tlie haiuls of the foreign tribunal. Such 
an appearance is not treated as voluntaiyj 
ln’caiise it is made in order to save^ pro¬ 
perty which is already in jeopardy in the 
bands of a foreign tribunal; but if ft 

del'eiuhnit enters an appearance before any 
properly has been seizinl, such an appear¬ 
ance iiuiy be a voluntary appearance. 
lh.^^en, *1.- J., is equally clear on the 
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question; It is true that a defendant 

does not do so in a case in which goods 
belonging to him have already been seized 
by a foreign tribunal, so that he only ap¬ 
pears in order to get them released ; but 
if his appearnce is not a compulsory ap¬ 
pearance, but is voluntary, then the matter 
stands in a different position.” Cave, J., 
in the case already referrred to, makes a 
reservation in favour of the defendant 
appearing under duress. Westlake says that 
this position is unassailable. He pleads 
for an extension of the doctrine to all 
cases where the defendant appears to protect 
his property in a foreign Court, although 
there is no order for attachment or seizure 
of the same (see page 377). To the same 
effect are the opinions of other writers 
(Foote on Private International Juris¬ 
prudence, page 552 ; Piggott on Foreign 
Judgments, Volume I, page 349 ; Dicey on 
the Conflict of Laws, case 3, on page 372). 
The facts elicited in this case show that 
it was in order to protect his property 
that the appellant appeared before the 
Court, and the fact that he subsequently 
invoked the opinion of the Court on the 
merits should not preclude him from plead¬ 
ing that the Cochin Court had no jurisdic¬ 
tion over him. 

I do not consider it necessary to deal 
with the question, which has been consider¬ 
ed by both the learned Judges at some 
length, whether the use of the word may 
in section 44 is not equivalent to confer- 
ring powers to inquire into the competency 
of the judgment passed by a Foreign 
Court, If the British Court have a discre¬ 
tion, what is to be the limit of its exercise? 
Are these Courts to inquire into the merits 
to ascertain whether the judgment was a 
just one ? If section 44 is not controlled 
by section 13, I do not think the use 
of the word may will give the British 
Courts power to deal with the jurisdiction 
of the Courts of Native States. Nor am I 
prepared to hold that the use of the word 
may, instead of shall, was intended to subject 
section 44 to the limitations contained in 
section 13. 

My conclusion is that the Courts in 
British India are competent to decide before 
issuing execution, whether the Courts of 
Native States had jurisdiction to pass the 
judgment which is sought to be enforced 


by them. I agree with the order pro 
posed by the learned Chief Justice. 

Appeal allowed. 


MAUKAS aiDH COURT. 

Second Civil Appeal No. 158 of 1913. 

October 13, 1914. 

Present: Mr. Justice Sadasiva Aiyar and 

Mr, Justice Napier. 

VENKATA KRISHNA MOORTHI, minor 

BY HIS NEXT PKIENO AND ADOPTIVE FATHER 

RAMAPPA— Plaintiff—Appellant 

versus 

BHEEMAKKA and others—Defendants_ 

Respondents. 

Mortgage-Mortgagee entitled to possesdon on mort 

gagors failure to pay instalmeni^Legnl title wJicther 

tn Mortgagee-Trespasser, possession of, whether adver^^e 
to mortgagee. 

Where, under the terms of a mortgage instru- 
ment, the mortgagee is entitled to possession only 
on the mortgagor committing default in payment 
of any of the instalments, the legal possessfon is 
not with the mortgagee, and the possession of a 
trespasser is not adverse as against him 
Parthasarathi l^aiclcen v Lakshmana 'Naicken Q 

Tiid. Cas. 791; 35 M. 231; (1911) 2 M. W N 201-21 

M. h. J. ^7; Pena Ahja Ambulam v 'ShanmLa. 
sundaiam, 22 Ind. Cas. 615; 26 M. L J. !40- 15 M r, 
T. 112; 1 L. W. 119, followed, ’ ’ 

Second appeal against the decree of the 
District Court of Bellary, in Appeal Suit 
No. 133 of 1911, -preferred against that of 
the District Mnnsif of Bellary, in Original 

Suit No. 273 of 1910. 

IVIr. 70. Bhashyatu A tyangar, for the Ap- 
pellant. ^ 

Mr. K. Pajah Atyar, for the Respondents 
JUDGMENT.-There is no right ’of 

re-entry expressly provided for in Exhibit 
A in favour of the mortgagee (plaintiff’s 
predecessor-in-title) and it is arguable that 
on the failure to pay the first instalment 
due under Exhibit A, the mortgage became 
a transaction of simple mortgage for all 
purposes, even assuming that it had the 
character of a usufructuary mortgage origin¬ 
ally. 

Under these circumstances it seems 
difiBcult to hold that the possession of 
trespassers (assuming defendants Nos 2 
3 and 4 to be trespassers) ^vas necessarily 
adverse to the mortgagee whose right to 
obtain possession of the mortgaged pro¬ 
perty is so problematical [See PaHhasarathi 
Naicken v. Lakshmana Naicken (l) and 

23b (1911) 2 >r. W. ‘ 

201 ; 21 AL L. j. 
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Feria Aiija AmldJam v. Shanmngasnndaram 

{' 1)1 

AVc, tJierefore, reverse the lower Court’s 
decree based on the view that the posses¬ 
sion of defendants Nos. 2 to 4 was necessarily 
adverse to the mortgagee also, and we 
remand the suit to the Court of first 
instance for fresh decision. The District 
Munsif has not framed some of the 
necessary issues, namely, issues about the 
genuineness and validity of the mortgage- 
bond, Exhibit A, issues as to the title of 
the plaintiff’s mortgagor and as to his 
possession of the plaint itenns on tlie date 
of the mortgage-deed, Exhibit A, and issues 
as to the title and possession of tlie persons 
(Komati Tellappa and Irappa) through 
whom the defendants Nos. 2 to 4 claim. 
These issues must be framed and decided 
at the re-trial. 

Costs hitherto will abide. 

, , AppoMl allowed. 

(2) 22 Ind. Cas. 61oj 26 M. L. J. 140; 15 |M. L. T. 
112; 1 L. W. 119. 


CALCUTTA HIGH COURT. 

ArPKAT. FROM Original Decrer No. 242 

OP 1912. 

June 25, 1914.' 

Present'. —Mr. Justice Fletcher and 
Mr. Justice Richardson, 

^lOHINI !MOHAbi MISSBR and otiikr.s_ 

Plaiktiffs—Ai'phllants 

vers fis 

SURENDRA NARAIN SINGH and others 
—Defendants—Respondents. 

Civil Procedure Code (Art V of WOHJ, ... 

0U8 pro.^ecution, viit for dauwgex for, ,vhen mautaiuable 
‘■^Interlocutory iujunctiou, whether din.'^olccd when 
perpetual injunction yranted—Limitation Act (IK ot 
190Sj,&V/(. /, Art. I2 ~'A\'(n)tofreu!ionahleund probable 
cause'\ allcyation of—Malice—Erroneous decision vro 

curing of—Drnnayes, liability for. ’ ^ 

The hringins: of u„ orUi.mry action, l,„„a.vcr 
maliciously and liowcvcr gi-cat tlic ivant of reason, 
able and probable cause, will not siiiiport a siib 
sequent action for malicious prosection, oxceiit 
where the proceedings involve “cither scandal to re 
piitation or the possible loss of liberty to tlio nerson” 
or arc specially jirovidcd by Statute. * 

Therefore, a suit for damage.s cannot bo maintained 
against a defendant for obtaining mahVionslv and 
without reasonable or probable cause a pernetud 
injunction, wliicli was dis.solvcd on appeal 

yandu Kumar Shaha v. C,aur Sanhar, l:j V 11 lo",. *; 
B. L. R. App. 4, quostiom.'d. ’ ’ 

Au iiitcrlucutory injuuctioii granted in such a 



suit is ipso facto dissolved by a decree of the^Coutt 
granting a jicrpctual injunction. ^ 

Therefore, if a suit for damages for “wrongfully^ 
obtaining such au injunction is maintainable, limita- 
titiii under Article 42 of the Limitation Act would 
begin to run from t)ic date when the interlocutory 
injunction ceases. 

Tor Fletcher, J .—An allegation that the defendants 
were actuated hy malice and that the suit for an 
injunction ultimately proved unsuccessful, when 
the decree of tlie High Court was set aside by 
His Majesty in Council, is not sufficient to show 
want of reasonable or jirobablo cause. 

The want of probable cause is not to bo inferred 
because of mere evidence of malice. 

Turner v. Ambler, (1847» 10 Q.B. 252; 16 L. j. Q. B. 
I'jS; 6 .Tur. 346:11 K. R. 98; 74 R. R. 278, followed. ' 

Vev Richardson, J .—It is doubtful whether a suit 
as eontemplated in section 95 of the Civil Procedure 
Code to recover compensation in respect of a tern- 
])orarv injunction applied for on insufficient 
grounds or witliout roasoimblo and probable cause, 
is maintainable in the nbseiico of an undertaking tb 
jiay comjjcn.sation. 

Dhanno Xurain v. Sreemuify Dasscc, 18 \V. R. 440, 
referred to. 

A party is not liable in damages for procuring 
nn erroneous ilecisioii. , . - - } 

Appeal again.st the decree of the Sub* 

I 

erdiiiate Judge of Purnea, dated the 18th of 
April, 1912. 

Mr. N.. F, Sinha aud Babu Jogendrd 
jSafh for the Appellants. ' 

Di'. lurch Bchary Babu 

(jlinndrii Sarkar, Dr. Vwarka ATnM 

Babu liishf^ndra Noth Sit'Qat'y for the ResptHid* 
onts. 


JUDG^IENT. 

J.—This is an 


ff 


>■} 


Fi,Krru!:i:, J,—This is nn appeal bj 
tile phiiiiiilTs against the judgment of the 
loaniod Subordinate Judge of Purnea, 
dated thi' ISth March 1912. The suit 
wis instituted to recover from the de; 
fondants Its, 1,01,932-8-6, as damages foi 
malieiims prosecution of a civil suit brought 
against the plaintiffs. On the 1st (J 
Deeeinher ISIHJ, the e.xecutor of. the father 
of tlio dofeiulant No, 1 instituted a suit 
in the Court of tlie Subordinate Judge ol 
Purnea against tlio present plaintiffs for the 
purpose of oiilainiiig an injunction restraining 
the present plaintiffs from erecting ar 
indigo factory on tlie ^apd let for agriaul- 
tural purpose.s, and on the same date W3 
application was made ex parfa to tilG 
Subordinate Judge from an interlocutory 
injunction restraining the defendants, til] 
tiio trial of the suit from- proceeding >vith 
the erection of tlie buildings. The learaed 
Subordinate J udgo on that ai^plication gi*antecl 
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the interlocutory injunction prayed for. 
An appeal -was preferred against that order 
to the District Judge ^vho dismissed the 
appeal. 

That suit came on for hearing before 
the Subordinate Judge on the 30fch of 
September 1899. The learned Judge 
decreed the suit and granted a perpetual 
injunction restraining the erection of an 
indigo factory on the land. The present 
plaintiffs appealed against that decree to 
the District Judge -who, on the 16th of 
August 1900, revei’sed the decision of the 
Subordinate Judge and dismissed the suit. 
The present defendants, -who were then 
the plaintiffs in that suit, the original 
plaintiff having previously died, preferred 
an appeal to this Court against the deci¬ 
sion of the District Judge, On the 1st 
of June a Division Bench of this Court 
(Banerjee and Pargiter, JJ.) reversed the 
decision of the District Judge and restored 
.the decree passed by the Subordinate 
Judge. The present plaintiffs then ap¬ 
pealed to His Majesty in Council and on 
the 1st of June 1907 the decree passed 
by this Court ^vas set aside and the judg¬ 
ment of the District Judge restored. 


TJhe proceedings in this Court are 
reported in Suvcudro. IN^oj'cidi Si-ugh v. Jiavi 
Moha'ii ilisser (l) and before the Judicial 
Committee in Hart Mohan v. Snrendra Natayan 
\Singh (2). The proceedings having terminated 
in favoui* of the present plaintiffs, they ha\e 
brought this present suit to recover 
damages for malicious prosecution of 
the suit for an injunction. The learned 
Subordinate Judge has dismissed this suit 
on the ground that it is barred by limita¬ 
tion The first question for our decision 
is is such an action as the present mam- 
tainahle ? The rule in England is very 
clear that a suit such as the present cannot 
be maintained. As ^vas observed by 
Bowen, L. J., in the case oi ^QuaHz 
Hill Gold Mining Co. v. Hyre (3): In the 

present day and according to our present 
law the bringing of an ordinary action. 


C.L. J. 

BoL h. R. 750; 17 _M. L J. 801; 2 M. L, T. 399; 


19; 9 
4 A. 


‘ woil.luVB B J. «.B. 

488i 49 B. J. 249; 31 W. R. 668. 


however maliciously, and however great the 
want of reasonable and probale cause, will not 
support a subsequent action for malicious pro¬ 
secution.” Thisgeneralruleis, nodoubt, subject 

to certain exceptions in cases where the 
proceedings involve '‘either scandal to 
reputation or the possible loss of liberty 
to the person.” But the exceptions would 
not include a suit such as the present. 
This general rule, I think, must apply to 
India except in so far as the same has 
been modified by Statute. Section 95 of the 
Code of Civil Procedure, 1008, provides: 

(1) Where, in any suit in which an arrest 
or attachment has been effected or a 
temporary injunction granted under the 
last preceding section, (a) it appears to the 
Court that such arrest, attachment or in¬ 
junction was applied for on insufficient 
grounds, or (6) the suit of the plaintiff 
fails and it appears to the Court that there 
was no reasonable or probable ground foi' 
instituting the same, the defendant may 
apply to the Court, and the Court may, upon 
such application, award against the plaint¬ 
iff by its order such amount, not exceed¬ 
ing Rs. 1,000, as it deems a reasonable 
compensation to the defendant for the ex¬ 
pense or injury caused to him.” The sec¬ 
tion also enacts that “an order determin¬ 
ing any such application shall bar any suit 
for compensation in respect of such arrest, 
attachment or injunction.” This section 
in effect takes the place of the undertak¬ 
ing in damages which is usually required 
in England from a plaintiff as a condition 
of a grant of an interlocutory injunction 
in a pending suit in his favour, except 
that under section 95 the damages are limited 
to Rs. 1,000. The history of such under¬ 
taking is given by Jessel, M. R., in the case 
of Smith V. Day (4). 

I now come to the case that has been 
principally relied upon by the plaintiffs in 
this appeal, namely, the case of Hand 
Kumar Shaha v. Oaur Sankar (5). That 
case was a reference by a Small Cause 
Court Judge. The questions referred for 
the opinion of this Court were, first 
whether a fresh suit for compensation on 
account of damages incurred in conse- 
quence of obtaining improperly an injunc- 


A ^ ^ « * 


(3) 13 W. R. 305; 5 B. L. R App. 4. 
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tion under .section 92 of Act VIIf of 1809, 
can be entertained when the question lias 
been once brought foi-ward for decision 
before an Appellatt* Court but rejected on 
a distinct ground and senmilly^ if the suit 
can be admitted on the ground of its not 
being decided on it.s merits by the Appel¬ 
late Court, is the cause of action to be 
considered as having acciaied from the 
18th of August 1868, the date of the 
decision of the Munsif or from the 23rd 
of November 1869 when the cross-appeal 
by the plaintiff was dismi.ssed ? The 
learned Judges (L. S. Jackson and Clover, 
JJ.) in answering the questions referred 
to them remarked that section 96 of Act 
VIII of 1859 (which for the present purpose 
is the same as .section 95 of the pre.sent Code) 
would not debar the Small Cause Court 
from entertaining the suit. They do not, 
however, expre.s.s any opinion on the (pies- 
tion whether the cause of action set up 
by the plaintiff was or was not a good 
cause of action although, no doubt, their 
judgment implie.s that the cau.se of action 
was sufficient. No authority is cited in 
the course of the judgment and the Counsel 
who argued the case before us were 
unable to cite to us any other authority 
either in England or in India in wliicli 
a plaintiff has recovered damages against 
a defendant who had obtained maliciously 

and without probable cau.se an interlocutory 

injunction. I must confe.ss that the case 
of Nand Kumar Shaha v. (Jnur Sunlntr (5) 
appears to me to be a questionable authority 
in so far as it decides that a jilaintilf 
can maintain a suit for damages against 
a defendant for maliciou.sly and without 
probable cause obtaining an interlocutory 
injunction Nand Kumar Shaha y. (Ual 
Shankar (;>) was decided by this Court on tl 

M«h 1870. i„ .. 

1871 hr.,t appears Article 8(i, , p,,;,,,, 

of limitation in wind, a suit „n„t 1, 
brought to recover compensation for damage 

thrirt d ol.taine, 

the Article in the present Act of 1908 hd,, 

ArtM® Il'® 7“""" "'Sertion of 

Article 86 in the Act of 1871 was obviously 
the < ecision in Kn,aar SMa v. (iJr 

Shankar o). But of course nothing i„ 
the Limitation Act can give a party a right of 

Ut the Limitation Act IHornuitl, .. 


I 

\v. 

o 


s 


Mofhur Mninm (6)]. Another case that 
has been relied upon is the case of Ghunder 
Knnt Mookerke V. Itamcnnmar Koondoo (7) 
But all that case decided was that a suit 
will lie for bringing a suit in the name 
of a third party maliciously and without 
reasonable or probable cause whereby the 
party against whom the action is brought 
sustains damage. This had already been 
decideil hy the Court of Common Pleas in 
the case of CMIerrU v. Jones (8). 

No case has, however, been cited before 
or authority shown to us to suggest that 
if a party miliciously and without prob¬ 
able cause brings a suit for a perpetual 
injunction and succeeds at the trial, but 
tile judgment is rever.sed on append, he is 
lialilo in damages for the injury caused by 
tbe mjiinctioii. Besides, the decision of 
tlio Court of Hrst instance granting the 
iiijuiictmn would indicate that the suit 
uas instituted under such circumstances ns 
would induce a prudent man to act. The 
want of pi-obablo cause is not to be in- 

ei-red because of mere evidence of malice 
L I nniei- V. Ainldcr (9)]. 

The result, tliorefore, is that there is no 
case in the books of a suit for damages 
agminst a defendant for maliciously and 
uitlmiit reasonable or probable cause ob- 
Aimiig a pL'rpotual injunction which was 
subsequently ilissolvoJ on appeal. The 
onl.v case in wliicli a suit of a similar 
n.itui’t' was nnintained with reference to 
an interleeutory injunction is Nand Kumar 
v. t/aur Sankar (5), the authority of 
'' >ich. I think, i.s (luestionable. But assuming 
that case to be a binding autliority for 
t lat proposition, tlie inteidociitory injunc- 

pre.sent ca.se ceased and came 
'vlien tlie Subordinate Judge at 
tlu' trill I on tlie 30tli of September 1S99 
granle-l a pi'rpetual injunction. The pre- 
sont .suit wus not instituted until the 13th 
or .Miiy 19ID. Under Article 42 of the 
Indinn l;lmit„t,io„ Act, 1008, time begins 

tl run Iroiu tbo duto when the injunction 
cciiscs. Any right of suit that the plaint- 
1 I' might liiivo with roforonee to the 


[O -’0 I. A. is:!, -jl C. s (l>. 0.). 
L'. bi H. L. u, 530. 


“■''b-!; 13S K. 'll. 655; 87 U. B 
•itr' iir'r^,! '*• J- ‘J- ISS; 0 Jur 

.110; IK, K, IS. ilS; 71 H. H. 278. 
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obtaining of the interlocutory injunction 
is, therefore, barred by limitation. It is 
further to be noticed that nowhere in the 
plaint in this suit is it stated that the 
suit for an injunction was instituted or 
prosecuted Avithout reasonable or pro¬ 
bable cause. It Avould appear, however, 
that tlie plaintiffs’ allegations in support 
of Avant of reasonable and proliable cause 
are that the defendants Avere actuated by 
malice and that the suit for an injunc¬ 
tion ultimately proved unsuccessful, Avlien 
the decree of this Court Avas set aside by 
His Majesty in Council. 

Such an allegation, hoAvever, is not a 
sufficient allegation of Avant of reasonable 
or probable cause. The fact that the Sub¬ 
ordinate Judge granted the injunction 
and a similar vieAv AA^as taken by a Division 
Bench of this Court, although their opinion 
ultimately proved mistaken, shoAvs that 
it could not be said that there Avas a Avant 
of reasonable or probable cause in insti¬ 
tuting and prosecuting the suit [see the 
judgment of Couch, C. J., in Chunder Kant 
Mookerjee v. Ramcoomar Koondoo (7)]. 

In the result I agree Avith the conclu¬ 
sion arrived at by the learned Subordinate 
Judge, though for different reasons. The 
present appeal, therefore, fails and must 
be dismissed Avith costs. 

Richard.son, J.—I agree that if relief 
is sought by the plaint on the ground 
that the previous suit, Avhich Avas a suit 
for a perpetual injunction, AA^as instituted 
maliciously and Avithout reasonable and 
probable cause, that is not a good cause 
of action. Paragraph 15 of the plaint, Iioav- 
ever, points rather to the issue of the 
interlocutory injunction as the cause of 
action on Avhich the plaintiffs rely. The 
interlocutory injunction is treated as though 
it subsisted up to the date of (he order 
of His Majesty in Council. I agree that 
the interlocutory injunction Avas ipso facto 
dissolved by the decree of the first Court 
granting a perpetual injunction and tliat 
a.ssuming that damages may be claimed by 
suit for “Avrongfully” obtaining such an 
injunction, the present suit as a suit for 
damages is barred by limitation under 
Article 42 of the Schedule of the Limitation 
Act. As to the Avord ‘\vrongfully,” section 
95 of the Civil Procedure Code of 1908 


seems to contemplate the possibility of 
a suit being brought to recover compensation 
in respect of a temporary injunction 
applied for on insufficient grounds or in 
a suit instituted Avithout reasonable and 
probable cause. It is at the least doubtful 
whether such a suit is maintainable in 
the absence of an undertaking to pay 
compensation \_I)lmrmo Narain v. Sreenmity 
Bassee (10)]. But if it be maintainable, 
it AA'ould, no doubt, be governed in regard 
to limitation by Article 42. The conduct 
imputed to the defendant in such a suit 
Avould be in its nature tortious or Avrongful. 
It is idle to say that the suit could not 
have been instituted until the determination 
of the appeal to the Privy Council. The 
Avords of Article 42 are clear. Time runs 
from the date AA'hen the injunction 
ceases.*’ 

In point of substance the damages 
Avhich the plaintiffs say they have suffered, 
Avere due principally to the permanent 
injunction granted by the Court of first 
instance and the High Court. In vieAv of 
the result of the appeal to the Privy 
Council, those decisions must, no doubt, be 
regarded as erroneous, but as the learned 
Subordinate Judge points out, a party is 
not liable in damages for procuring an 
erroneous decision. A successful appel¬ 
lant is entitled, under sub-section (1) of sec¬ 
tion 144 of the Code, to such restitution “as 
Avill, so far as may be, place the parties 
in the position Avhich they Avould have 
occupied” but for the decree Avhich has 
been varied or revei*sed. Sub-section (2) lays 
down that no separate suit shall be insti¬ 
tuted for the purpose of obtaining any 
restitution or other relief Avhich could be 
obtained by application under sub-section (1). 
I do not know Avdiether the plaintiffs 
could have obtained any relief under 
these provisions I am disposed to think 
not. The removal of the permanent in¬ 
junction restored the stains qno ante so 
far as it could be restored. But however 
that may be, at any rate the plaintiffs 
cannot obtain by suit any relief Avhich 
they could have obtained under section 144 
by application. They cannot in this suit 
obtain any relief by way of restitution. 

The result is that the plaint, Avhatever 

(10) 18 W. H. 440. 
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consti’uction be put upon it, discloses no 
cause of action except possibly a cause of 
action to which the bar of limitation 
applies. 

On the facts, so far as they appear, it 
would be very ditlicult to say that the 
previous suit was instituted without 
reasonable and probable cause or that the 
temporal^ injunction Avas applied for on 
improper or insufficient grounds, liut as 
I understand we do nut decide the appeal 
Avitli reference to that consideration. 

I agree that the appeal should be dis¬ 
missed Avith costs. 

Appeal (lismissod. 


CALCUTTA HIGH COURT. 

First Civir, Appeal kro.m Okuek 
No. 20 OF 191.3. 

February 11, 1914. 

Present :—Justice Sir Asutosli JEukerjee, 
Kt., and Mr. Justice Beachcroft. 
NTRODE BARANI DEBYA and another— 

Applicants—Appellants 

versus 

BHOLANATH SARKAR and another— 

OruECTORs—R espondents. 

GunrdinHH ami Wards Art (Vlll of IHUO), s, 

appointment of ynordian for, principle <f _ 

-Welfare of minor, fundamental principh'—IUndu Laa\ 
^Discretion of Court in appoinfiin; .juardian, ir/icn 
infe)fered by AppcUnte Court. 

Section 17 of the Guardians and Wards Act, wliicli 
proA ides for tlic appointment of a guardian for a 
minor, does not mean that the Avtdfaro of the minor 
should be subordinated to the re(|uirc'nients of the law 
. to which the minor is subject. It is a well.cstal>lislie.! 
principle that tbe welfare of the cliild is tlie para- 
mount considemtion in appointing a guardian for 
him, although regard must be had to tlie reeoguiziMl 
.rights of guardianship under the law to which tlie 
minor is subject. In other words, in a choice 
, betAveen fitness and propinrpiitv, the former must 
prevail. 

Tota R^mv. lUnn Charon,H Ind. Cas. 7S5-7 A T, 

* V. Prnnusa-ami 

A''hnsfom- I Ph. 

17 at p. 34; 10 L. J. Ch 300; r, Jur. (i 7 i; -h jj 5 ;^^.* 
Johnstone y. Beattie 10 Cl. and FI. 42 at p. 122- 7 J,,,.’ 
1023; 8 E. R. 657; 59 It. R. 23. Akima v! 0 V 

R 334 Sohna v. Kholak Simjh, 13 A. 78- A \v v’ 

Under the Hindu Law, the nearest imti-inal 
relatives have no loffal ritdit to Kuardiansli ip 

the death of the parent of tlie cdiihl and in the alls'nee 
of the father or the i.iothor or the Kiinrdian appoi, 

the father, tlio selection of a guardian for a Hindu 



minor is to be made by the Coimt as it represents 
the Ruling Power subject, no doubt, to the principle 
that ordinarily tlie internal kindreds are entitled 
to preference over the maternal kindreds. In other 
Avoids, tbe fundamental jirinciple to be considered is, 
Avhat is for the AA’clfaro of the particular minor ? 

KriAo Kissor Xcoijhy v. Kadennoye Dossee, 2 C. L, 
R.583;R'> Criifbai and /><76a/, 32 B. 50; 9 Bom. L. R 
923, followed. 

Although a Court of Appeal Avill not lightly 
interfere Avith the discretion of the Court of first 
instance in the niattar of appointment of a guardian, 
yet where Aveighty reasons have been made out, 
the order of tlie first Court Avill be set aside. 

In re Kaye, I Cli. App. .387 at p. 389; 12 Jur. 
(n. s.) 350; 14 L. T. 388; 14 W. R. 597, referred to. 

In the cireumstauces of the present case the 
maternal uncle Avas prefeiTed to the paternal 
uncle. 

Appeal against tbe order of tlie District 
Judge, ^lursbidabad, dated 22nd November 
1912. 

^Ir. Sittha, Avith him Babu Hara Prasliad 
Chafferjee, for the Appellants. 

Babu Ifworkauath Chakravarfi and Sarat 
Chandra Dc, for the Respondents. 

JUDGMENT.—The question in contro- 
ver.sy in tin's appeal relates to the appoint¬ 
ment of a guardian of the property of an 
infant, Avhose father died on the 13th 
April 1912, leaving beliind him, his mother, 
liis Aviilow, two daugliters and six brothers. 
1 wo niontlis after the deatli of the father, 
an application wms made by the mother of 
the infant; and his maternal uncle for 
appointment as joint guardians of his 
person and property. The application was 
opposed hy tlie grandmother and by one 
of the paternal uncles. In so far as tbe 
guai’diaiiship of the person is concerned, 
the motlier has been appointed and there is no 
question tliat .she is tlio proper person to 
have cn.sti)dy of her infant son. The 
present dispute relates to the guardianship 
oi the property. The District Judge has 
derided in favour of the paternal uncle on 
the ground that under the Hindu Law 
prefei enco should bo given to tbe paternal 
kindred and that unless the maternal 
kindred is proved to be in a substantial 
degree a more suitable person than the 
paternal kindred, the latter should be 
appointed. 'J3ie Di.strict Judge has further 
stated that, upon the evidence, he waa 
not satistied that the maternal uncle was 
pre-eininenlly more suitable for tlie office 
than the paternal uncle and that ihe 
ordinary rule should not be broken in 
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favour of the maternal uncle, inasmuch as-the 
paternal uncle wavS not found unsuitable. 

On behalf of the mother and the 
maternal uncle, this order has been assailed 
on the ground that the District Judge has 
not looked at the question from the correct 
standpoint, that the essential matter for 
consideration is the ^velfare of the minor, 
and that this Avould be secured by the 
appointment of the maternal uncle in 
preference to the paternal uncle. In our 
opinion, this contention is well-founded and 
must prevail. 

Section 17 of the Guardians and Wards 
Act provides that in appointing or declaring 
the guardian of a minor, the Court shall, 
subject to tlie provisions of the section, be 
guided by what, consistently with the law 
to which the minor is subject, appears in 
the circumstances to be for the welfare of 
the minor. This does not mean that the 
question of welfare of the minor is to be 
subordinated to the requirements of the 
law to which the minor is subject. It is, 
on the other hand, a well-established prin¬ 
ciple that the welfare of the child is the 
paramount consideration, although regard 
must be had to the recognised rights of 
guardianship under the law \_Tota Ram v. Ram 
Charan{l);Muthnveerappa Chettiv.Ponnnsxvayni 
Chetty{i)\ Beattie v. Johnstone (3); Johnstone v. 
Beattie (4)] or, as it has sometimes been 
put, in a choice between fitness and pro¬ 
pinquity, the former must prevail. \_Akir)ia v. 
Azeem{h)\ Solina\. Khalak Singh i6);Mashi}i v. 
Maung Chit FaxiO)]. We cannot consequently 
accept the view that the paternal uncle 
must be appointed unless the maternal uncle 
is proved to be pre-eminently more suitable 
for the office. The real question is, whose 
appointment is likely to be more beneficial 
to the infant ? 

We may further observe, as was pointed 
out by Sir Richard Garth, C. J., in the case 
of Kristo Kissor Neoghy v. Kademoye Dossee 
is), under the Hindu Law, to which the 

(1) 8 Ind. Cas. 785; 7 A. L. J. 1U9; 33 A. 222 

(2) 13 Ind. Cas. 16; (1911) 2 M. N. 561; 10 M. 

L. T. 477; 22 M. L. X 68. ^ ^ 

(3) (1841) 1 Pb. 17 at p. 34; 10 L. X Ch. 300; o 

Jut. 671; 41 E. R. 537. „ , 

(4) (1843) 10 Cl and FI. 42 at p. 122; 7 Jar. 1023; 

8 E. R. 667; 59 R. R. 23. 

(5) 9 W. R. 334. 

(6) 13 A. 78; A. W. N. (1891) 1. 

. (7) 2 U. B R. 408. 

(8) 2 C. L R. 583. 


minor in the present case is subject, the 
claims of relatives to tlie guardianship of 
an infant stand upon quite a different 
footing from those of parents. The nearest 
paternal relatives have no legal right to 
the guardianship on the death of the parent 
of the child, and in the absence of the 
father or the mother or the guardian 
appointed by the father, the selection of a 
guardian for a Hindu minor is to be made 
by the Court, as it repre.sents the Ruling 
Power, subject, no doubt, to the principle 
that ordinarily tlie paternal kindreds are 
entitled to preference over the maternal 
kindreds, in other words, as remarked by 
Mr. Justice Davar in Re Qulhai and Lilhaiid) 
the fui*-lamental point to be considered is 
what is for the welfare for the particular 

minor ? Let us examine the position in the 
light of these principles. 

In the case before us, it has been incon¬ 
testably established by the evidence that 
the paternal uncle of the infant lived 
separate from the father, that tlie brothers 
were not on friendly terms, and that after 
the death of the fatlier of the infant, the 
brother did not even attend his \mdh 
ceremony. The paternal uncle did not, 
during the life-time of the father of the 
infant, take any interest whatsoever either 
in the infant or in the estate of the father 
himself. On the other hand, the evidence 
indicates that the niaternal uncle was on 
friendly terms with the father and he was 
also well-disposed to his younger sister 
the mother of the infant. As regards sol¬ 
vency, there is not much to choose between 
the paternal uncle and the niaternal 
uncle. Both of them are in debt, although 
possibly the maternal uncle is indebted to 
a larger extent than the paternal uncle 
who was constrained to admit that his 
dwelling-house was subject to a mortgage. 

It is plain that if the property of the 
infant is placed in charge of the maternal 
uncle, the mother who has been appointed 
guardian of the person of her infant son 
is likely to have greater facility in receiving 
the profits and in applying them for the 
benefit of the minor than if the properties 
were placed in the hands of the paternal 
uncle Avho has never been friendly either 
to her late husband or to herself. On the 

(9) 32 B. 50; 9 Bom. L. R. 923, 
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other hand, tliore lias been considerable 
estrangement between the mother of the 
infant and lier brother-in-law, as is clear 
from the fact tliat he maintained, altliougli 
unsuccessfiillis the position that she was 
of unsound mind and was not able to take 
care either of herself or of her cliild. In 
these circumstances we are of opinion that, 
although the discretion of the Court of first 
instance in the matter of appointment of a 
guardian will not belightly interfered with by 
a Court of Appeal /Caye (10)], weighty 

reasons have been made out wliy this appeal 
should be allowed and the order of the 
District Judge set aside, in so far as he 
has appointed the paternal uncle as the 
guardian of the property of the infant. 

We appoint Hhola Nath JIanerjee, the 
maternal uncle, as guardian of the property 
of the minor, subject to the following 
conditions. In the first place, the guardian 
must furnish security as reiiuired by the 
District Judge. In the second place, the 
guardian must undertake to file accounts 
every three months in Court, such accounts, 
when filed, to be open to inspection by the 
paternal relations. In the tliird place, if 
the guardian makes any application to the 
Judge for alienation of the property of 
the infant, notice thereof would be given to 
the paternal relations. In tlio fourth place, 
as soon as the outstanding debts due to the 
fatlierof the infant are realizt‘d, the guardian 
will bring the money into Court to be invested 
or applied in such manner as the District 
Judge may from time to time direct. J^lach 
party will bear his own costs both here and 
in the Courts below. 

Appeal alliuccfl. 

(10; 1 Ch. 387 at p. 389; 12 Jur. (n. y.) 350; Mb. 
T. 38y; U W. 11. 597. 


ALLAHABAD IIICH COUin’. 

Fibst Abbkal fr(jm Oiini:i: No. 18 ob IDl L 

June IG, 191 L 

Present :—Sir Henry Richards, Ki., 

Cliief Justice, and Mr, Justice Tudbnli. 
BENI RAM ANp oTiiHBs— 1 )i;bi:ni)ax'is— 

Abim-:i,lants 

rersns 

RAM CHAN DR A—PiiAixiiFF—■ 

Rksbonphnt. 

Civil Pi-occiluri: Code (Act Vof UK)8), O. li ,r. 2— iinit 


hroifffht on hniuli executed m consideration of sum 
due on account—Subficqueni suit on account—Cause of 
action. 

A certain sum was due from the defendant to tko 
])laintifr on an account bedween tlunn. In considera* 
tion of the sum so due the plaintiff drew a hundi on 
the defendant and tlie latter accepted it. The 
defendant, however, did not pay the hundi and the 
plaintiff had to pay it. Tlie ])laintifF then brought a 
suit to recover the sum due on the hundi and the suit 
was dismissed. The plaintiff then brought a second 
suit to recover the sum duo on aeeount: 

//ch/, that tlie seeond suit was not barred by Order 
TI, rule 2, of the Civil Proceduro Code, inasmuch as 
tlie cause of action of the latter suit was different 
from tliat of tlie former. 

Pmt Nath Miikcrji v. Uishnath Prasad, 29 A. 256j 
A. W. N. (1007) 41; 4 .-V. L, .T. 85, referred to. 

First appeal from an order of the Dis¬ 
trict Judge of Cawnpore, dated 21st Novem¬ 
ber 1918. 

FACTS.—There were money dealings bet¬ 
ween the plaintiffs and the defendants and 
accounts were settled and balance finally 
struck on IGth October 1909. There were 
no more dealings afterwards. It was 
agreed that the money due would be paid.- 
in variou-s ways and some .sums were paid 
and instalmoiits of Rs. oO a month were pro¬ 
mised to be paid. It was also agreed 
afterwards that the plaintiffs would draw 
upon the defendants a hntaU of Rs. 500 
and the defenihuits would pay the money 
on due date. Plaintiffs drew a humli on 
the defendants, which they accepted but 
diti not pay its money on the due date. 
JMaintilVs first brought a suit on the basis 
of the hnntli, whicli was dismissed. They 
now brought the present suit for recovery 
of tlie balance due. The defence was that 
the suit WHS barred by Onier II, rule 2. 
The learned Subordinate Judge dismissed 
the suit as barred by Order II, rule 2. 
On appeal, the District Judge decided that 
the suit was not so barred and remanded 
the case for decision on the merits. The 
defendants appealed to the High Court from 
the order of remand. 

!)r. S, M. Snlonan (with him Dr. S, N* 
Nca), for the Appellantsi—When once a 
d(‘btor acknowledges his liability to pay a 
fixed sum and promises to pay the same 
in different ways, and when there is a failuro 
to pay, there is only ono cause of action 
for bringing the suit. Here the amount 
due under the hundi was really the part 
of the whole amount due. When the 
plaintiff's brouglut the first suit, they ought 
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PUNJAB CHIEF COURT. 
Cri^vinal Appear No. 203 of 1914. 

May 4, 1914. 

Present: — Mr. Justice Scott-Smith and 
ilr. Justice Sliadi Lai. 

KOHMI —Convict—Appellant 


rersffs 

E M PE R 0 R— Re s pon d e nt . 

Priril C'hU (,lr^ XLV of 1800), .'•x 370, 442, 4.'>7, 511 

— Trc.<p(is.< ill aiffle eiicfo^oire—iucunimj of 
—Affchipf to coitiiin'f theft. 

The more .suiTomulinjy of an open space of 
ground by a ^vall or a fence of any kind cannot be 
doeined to convert the open s])ace into a “building ’ 
within tlio meaning of section 442, Indian Penal 
Code, and a por.^on entering such an enclosure with 
intent to commit theft of cattle cannot be convicted 
under section 457 of the Code. But he is guilty of 
an offence under sections 370 511, as the attempt to 

commit tlieft may be said to have begun when he 
entered the enclosure. 


Appeal from the order of the Sessions 
Judge, Gnjranwala Division, dated 21st 
January 1914, convicting the appellant. 

Lala Eadha Kishen, for tlie Appellant. 

]\Ir. C. Bevan Pefniait^ Government 
Advocate, for the Re.spondent. 


JUDGMENT.—Kohmi has been convicted 
by the Sessions Judge of Gujranwala of an 
offence under section 457, Indian Penal Code, 
and in view of the fact that he has been 
convicted three times previously of offences 
under Chapter XVII of tlie Indian Penal 
Code, he has been sentenced to transportation 
for life. 


The allegation of the prosecution is that 
the appellant committed lurking house- 
trespass by night hy entering' the cattle 
enclosure of Lashkar witli the intent to com¬ 
mit theft of his cattle. 

The cattle enclosui'e in question is not 
attaclied to any house, but is merely a piece 
of ground enclosed on one side by a wall and 
on the other three sides by a thorn-hedge. 

The first point raised by the appellant’s 

Counsel is that the cattle enclosure in question 

is not a building within the meaning of section 

442, Indian Penal Code. Prtma facie we do 

not see how the mere surrounding of an open 

space of ground by a wall or a fence of any 

kind can be deemed to convert the open space 

into a building. It is certainly not a building 

as the term is usually understood, and we are 

supported by authorities in our view that it is 

not a building within the meaning of section 

442. In Suclia Singh v. Em-press (1) it was 
(1) 57 P. R. 1887 Cr. 


held tliat a cattle-fold or pen with a thorn- 
hedge round it was not a building. This 
view was re-affirmed in Einperur v. Eamzan 
(2) in wliich the accused had entered 
tlie complainant s cattle pen to p/i*oseciite 
his intimacy with a yoiii.g unmarried 
Avomaii. In h/tora Empress (3) it 

was lield that a courtyard consisting of a 
walled enclosure ■witli four hfhas or chambers 
opening into it, and an outer door or a gate 
leading into a side street, was a building, 
lhat case is very clearly distinguishable from 
tlie present. 

The learned Goveiaiment Advocate has 
not been able to quote any authority in 
support of the proposition tliat the cattle 
enclosure in question is a building. We, 
tlierefore, agree w'itli the appellant’s Counsel 
that the conviction under section 457, Indian 
Penal Code, cannot be maintained. 

On the merits w'e see no reason to disagree 
■with the finding of tlie learned Sessions 
Judge that the appellant really did make 
his way into the cattle enclosure, entrance 
being effected by making a hole in the hedge, 
and we also have not the least doubt that his 
intention w’as to commit theft of the cattle. 
There are, no doubt, certain discrepancies in 
the evidence, but these have been discussed 
by the Sessions Judge and we agree with him 
that they ai’e not material. The question 
then remains, of ivliat offence is the appellant 
guilty^ 

His Counsel suggests that the only offence 

convicted is that of 
criminal trespass under section 447, Indian 
Penal Code. The learned Government 
Advocate, on the other liand, urges that he 
should be convicted of the offence of attempt¬ 
ing to commit theft under sections 379/511, 
Indian Penal Code. Appellant’s Counsel 
contends that at most his client had made 
preparation for committing theft and that 

he had not as yet made any attempt to 
commit theft. 

The real difficulty in a case of this sort arises 
in determining, -where the act passes from 
preparation into an indictable attempt. 

Sir James Stephen in his Digestof Criminal 
Law, Article 49, defines an attempt to commit 


( 2 ) 

420. 

(3) 


28 P. R. 1905 Cr; 118 P. L. R. 1905; 2 Cr. L. 


35 P. R. 1879 Cr. (F. B.). 
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a crime as an act done with intent to commit 
that crime, and forming part of a series of 
acts which wouhl constitute its actual 
commission if it were not interrupted. Tlie 
point at which such a series of acts begins 
cannot be defined, but depends upon tlie 
circumstances of eacli particular case.'’ 

Applying tin's definition to the present case 
we have no doubt that the attempt began 
when entry was effected into tlie enclosure 
by making a liole in the hedge. This was 
tlie first act wliich formed part of a series of 
acts w'hicli would have constituted an actual 
theft if appellant had not been interrupted. 

therefore, hold that the appellant can be 
convicted of attempting to commit theft under 

sections 379/511, Indian Penal Code. We, 

therefore, accept the appeal and, setting aside 
the conviction and sentence, convict appellant, 
instead, of an offence under the aforesaid 
sections and sentence him to 1years’ rigorous 
imprisonment, including two months’ solitary 
confinement. 

The fact that lie has previously been convict¬ 
ed does not make him liable to enhanced 
punishment in the present case where he lias 
only been convicted of an attempt to commit 
theft, and we liave sentenced him to the 
maximum term of imprisonment proscribed 
for such ail offence. 

Appodl ((ccepted; rciliicnl. 


LOWMU. PUICMA CIIIKF COURT. 

ClilMlNAL RkVISIoN No. liSS-R OF 19M- 

November 191|.. 

Fresc.nh .— Mr. dustiee Robinson. 
NGA PAN llLAINd ano orni.iis — 
Aecr.>i:i»—AriurAM^ 


ri'i'sn.s 


M^IPRROR—Jti sroNMFM. 

Penal Coih (Art Xf,V onMio), .v>-, Ms. :,M - 
ANempt to cmuinit criminal Ircrpp.’.-^s -('riminol 

(We (.Ir/ I’ JSWH), n. '12~ -( ha,. j.-^ amrn.l. 

fluent of. 

Kntry on :i voriuitlnli may not anumnl tu Inni^o- 
trespass, Init sneh entry eoupled with an atlrin]>t 
to ])iisli ojMMi the door, d(a*s ainonnt to an attempt oi 
commit the ofleiiee. Jliose wlio aeeoinpanv (he 
accused hilt remain lotikiiig on witlimit {‘iiter'ingon 
I he eomplainant's property are not guilty of eriudiml 
trespass even if rlnw ahuse. 

Wlnm it Magisti-ate timemls I lie eliargi', In- slnndd 

i)f>t wriio ov('r the fn'iginal ehaigi' hut should 
leave it uii the tile for reference, if necessary, am 


« 


CASES, 



should write the now charge separately and correctly 
date it. 

Review of the order of the Township 
Magistrate of Henzada, dated the 20fch 
.June 1914, passed in Criminal Regular No, 
62 of 1914. 

Mr. Halkary for the Applicant. 

JUDGMENT.—The accused have been 
convicted of an attempt to commit house- 
trespass. Complainant’s liouse had been 
stoned for several nights and she has laid 
a complaint against several of the accused 
for it. 

The lieadman, fearing the stoning night 
again, went w’ith several others and stayed 
in the house. Tlie accused came up around 
witlisticksandf/u/r;;. Pan Hlaing andPanNgon 
mounted on the punetchnl and the door was 
closed in their faces. The rest remained on 
the ground below. 

The question argued is that the conduct 
does not amount to any offence. As regards, 
tlie two who tried to enter, I can see 
no reason for interference. Entry on a 
verandali may not amount to liouse-trespass, 
but such entry coupled wdth an attempt to 
push open the (hior does amount to ap 
attempt to commit the offence. In any case 
it would amount to criminal trespass and I 
SCO no reason to interfere. 

As regards the rest they, no doubt, came 
tliero but remained below looking on. They 
did nothing mqi'o than perhaps abuse. 
Tliey did not enter on complainant’s pro^ 
perty and, tlierefore. are not guilty of criminal 
tresjmss. 

J reverse the conviction of Ngwe Saing, 
Ngwe Niiing, Ngwe Paing, Lu Ni and 
'I’liein Yin. 'I'lie lines, if paid, must be re¬ 
funded. 

'I’lie Magistrate lias amended the charge 
by writing over the original typewritten 
eliarge. lie should never do this. The 
original eliarge must remain on the file 
for referenee, if necessary. Ho has also most 
carelessly left the original date 18th May, 
though the amended charge should be dated 
19(h June. 

Conviction reversed* . 
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MADRAS man court. 

CiUMixAL Appeal No. 18-'^ op 1914. 

Aug-ust 25, 1914. 

Mr. Justice Aylino* 

In re KUPPILE PRAKASARCDW’— 


T, PuisoxER—A ppellant. 

Post Office Act VI of 1898), ... 52-2Iisn,,propnatio, 
Of Postal moH'jy order—Evidence, value of—Uere sa< 
picion, whether suj^cient evidence—Oral or docu¬ 
mentary evidence to prove .sfatem'>nfs made in dcoirt 
mental inquiry, whether admissible. 

Where the only evidence against the accused, 
charged with nnsappropriating a Telegraphic monev 

ordei, IS that the postal account contained entries ol 

delivery on dates different from those on which the 
actual deliveries were made, that merely creates a 
suspicion and is not sufficient to prove misappropria- 

Oral or documentary evidence as to the statements 

made by a Postman in the course of a departmental 

inquiry are not admissible in evidence in his 
absence. 


Appeal against the order of the Court of 
Session of the Vizagapatam Division, in Case 
No. 9 of the Calendar for 1914. 

Mr, P, Grants for the Government, 


oral or documentary evidence as to the 
statements made by liim in the course of the 
departmental inquiry are not admissible, 
-the money was ultimately paid to the 
prosecution witness No. 5 by K. Appalasavvmy 
and by the acting Postman, P. W. No. 6 
going togethei’ and this man, P. W. No. 6* 
admittedly signed entries in tlie Post Office 
account, recording the delivery of the regis¬ 
tered letter on the 17th April 1913. The 
contradiction between Exhibits A and B is in 
opinion, rather a point in favour of the 
defence: if the hrancli Postmaster were the 
criminal, or cognisant of the offence, one 

would expect him to .see tlmt his accounts 
tallied. 

The case against the appellant does not 
amount to more than grave suspicion. His 
conviction and sentence must be set aside. 

Conviction set aside. 


JUDGMENT.—The appellant, a branch 
Postmaster, has been convicted of secreting 
a registered letter addressed to one Cliodipilli 
Yerrayya (P. W*. No, 5), an offence under 
section 52 of the Post Office Act. 

In my opinion the evidence is not suffi¬ 
cient to justify a conviction. Up to a 
certain point the evidence is clear enough. I 
agree with the Sessions Judge in holding tliat 
the sum of Rs. 100 due to the P. W. No. 5 
under a Telegraphic money order, wiiich is 
shown in the branch Post Office accounts as 
disbursed on the 3rd April 1913, was not really 
paid to P. W. No. 5 till the 22nd April 1913; 
also that the registered letter in question 
which was received there on the 12th April 
1913 and is shown in the books as delivered 
on the 17th April 1913, was never delivered 
at all, and was secreted by somebody. But 
I find no evidence from which a Criminal 
Court would be justified in concluding that 
it is the appellant who .secreted it. The 
Only motive for secreting it was to conceal 
the temporary mi.sappr::priation of the 
Rs. 100 due under tlie Telegraphic money 
order. Now there Is no evidence to show 
that this sum was misappropriated by the 
accused, and not by the Postman K, 
Appalasawray. The great defect in the 
prosecution case is the failure to examine 
this man as a witness, and in his absence 


CALCUTTA HIGH COURT. 
Ciii.MiNAL Rule.s Nos. 1226 and 1227 

OP 1914. 

September 18, 1914. 

Present: Mr. Justice Teunon and 
Mr. Justice Beachcroft 
The superintendent and RE¬ 
MEMBRANCER OF LEGAL AFFAIRS 

BENGAL— Petitioner 


MANMOHAN ROY and otuers_- 

Opposite Partv. 

Criminal Provedure]Code (Act V of 1898) s 239 ’ 

Sam? tninsicfion, determining factor of—Contimiitl 
and community of purpose an i object- 

In deciding 'vliether offences are so connected as 
to form one and the snn . transaction, the determin 
,ng factor IS not so much proximity i„ time 
as continuity and community of purpose and 

Section 239 of the Crim^inal^r'Tdure 0^ is 
merely an enabl.ug section and does not in any way 

trammel the discretion of the Court 

Mr. Norhn and Mr. S. P. Sinha, Counsel 
and Baba Manindra Nath Banerjee, for 

Petitioner. 

Mr. B. Clmcherhutty, Counsel, and Babas 

Monmotho Nath Mukerjee, Jogendra Nath 

Majiimdar and Jifendralal Bane,-fee for the 
Opposite Party. ’ 
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SCPDT. AND EEMKMB8AKCER OF LEGAL AFFAIRS, BBi 
JUDGMENT.—These two connected Rules pa 

have been tried together. ^ 

In Rule 1220 we are concerned with ^uee tli. 

accused persons, ISIon l^Iohan Roy, Deno Nath ah 

Pal and Narain Chandra Dntt. • +i ^ 

Mon Mohan was a loader in the 

service of tlie East Indian Railway at of 
Krishtopur. Deno Nath is a /nerchant se 

carrying on hiisine.ss in molasses at Kiishtia. .se 

Narayan is Deno Nath’s gomasfu. sc 

One of lilon Mohan’s duties as a .se 

loader was to enter upon what are b 
called consignment notes the true weight of tl 
goods de.spatched, and the ca.se again.st the re 
accused was that sometime between July t 
1911 and March 1913 they had entered s 
into a conspiracy to defraud the Railway t 
in respect of the freight payable on such i 
goods. It was further alleged against ^ 
them that on the titli March 1913, the . 
accused Mon Mohan accepted from Deno i 
Nath through Narayan a sum of Rs. b as . 

an illegal gratihcation and in con.sideration 

of that sum and in pursuance of the 
aforesaid conspiracy, understated on a 
consignment note the weight of a certain 
consignment by some 103 maund.s and so 
loined with his two co-accused in defrauding 
the Railway of tlie sum of Rs. 84 being 
the freight payable (in the dittercincc 
between the true weight and the weight 

stated* ^ c All 

The charges framed against ^um iNlohan 

were charges of odenccs under sectloii 

120B, section 420, and section Ibl ot 

the Indian Penal Code. The charges 

'against the two co-accused were of olYenccs 

under section 120H, section 420 and 

section 161 read in each case with 

section 109. Conviction followed on all 

the charges. 

In Rule 1227, we are concerned with 
the same Mon jMuhan and the same Deno 
Nath and with a tliird person named 
Jaiioki, who is the son of Deno Nath. 
In tliis case the charges framed were in 
respect of tlie same or a similar conspiracy 
and of three similar acts of fraud committed 
in pursuance of the conspiracy on or about 

the 1st November, the 7th November 1012 
and the IGth day of January 1918. The .sum 
involved on each of those three occasions 
was a sum of Rs. 17-4. As in the Hr.stcaso 
ahere were also charges in respect of two 
alleged gratilicatiuns said to have been 
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paid to Moil Mobau, one on or about 

1 st and a Bocond .sum on or^about 

the 6th November 1912. In • 

also on all the charges conviction 

'“'to WP ..1 tl.. i..™f 

of Howrah held in each case 

several offences charged 

section 420 and sect.oi. Ibl and 

section 420 and .section 161 lead 
section 109 could not be said to 
c.n,„itt=d i. tl,....... 

the same transaction and that , 

were, therefore, vitiated by misjoindei. He, 

iiLrf..., ..t ..1.1. til. conviction .nd 

in ..cli 

to the Crown to take sue 

itinfti,l“:d.f t... 

case the learned bcs.sions Judge has 
fallen into error.. In eleciding w le 
offences are so eonnected ns to form one 

i ..n,. i™,..cti..n til. del.™-” ns 
factor is not so much proximity m tune 
as continuity and community of P«'’P^ and 

I object. In the present case that te.st, ^ 

1 .u-o of opinion, is clearly satished. It ha^ 
been .suggested that this view may lead 

I t. the joinder of an embairasmK 

, irndtlplicity of charges, hut wo may ohae ve 

f tint section 239 is merely an enabling 

!; .“i,,:. ;„d di... i.ot 1.1 ...y .v.y 

s im'votion of tho Court. , 

li "“Af;.. l (...■nice r‘E 

h o;^., i, c-ontrollod by section 234 of the 

II Code we need not in tins case, and clQ 

h Uor tlie.se iea.sons we .set aside tie , 

lo of the Sessions Judge now under oonsidera 

d ;i,i!i ;,„i ill .„ci. ci... di..ci ti«i "X 

h. be re-beard and determined on the ments.. 

In Orders set aside* > 
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MADRAS HIGH COURT. 

^ Criminal Revision Case No. 618 op 1914. 

Criminal Revision Petition No. 524 

OF 1914. 

October 21, 1914. 

^lescnf’, Mr. Justice Sadasiva Aiyar. 
MUl^IAN CHETTY and another—Accused 

Nos. 1 AND 2 —Petitioners 

versus 

EMPEROR —Opposite Party. 

Cnminnl Procedure Code (Act V o/1898), 256— 

Conviction Jor Jess serious offence icheii facts disclose 
more serious o^'ence, whether sJiould he set aside— 
Failure to question accused if he is willing to cross, 
examine prosecution witnesses^ effect of. 

A conviction for a less serious offence need not 
be sot aside merely because the fa.cts disclose a 
more serious offence, provided tlic Court lias jurisdic- 
{ion to try the offence of which it lias convicted 

In re Mohideen Batcha Sahib, 21 Ind. Cas. 688: U 
Cr. L. J. 640; 25 1\1. L. .1. 484, followed. 

A failure to ask the accused, after framing tlic 
charge, whether ho is willing to cross-examine the 
prosecution witnesses again, is a mere irregularity 
and the conWetion is not thereby vitiated. 

Petitions, under .sections 435 and 439 af the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Cotirt of the Sub-Divisional Magistrate of 
Tirukoilur, in Criminal Appeal No. 42 of 1914, 
preferred against the judgment of the Court 
of the Stationary Third Class Magistrate of 

. * « i, in Calendar Case No. 502 of 

1914. 

• > 

Mr. T. Pattahhirdma Aiyar, for the 
Petitioners. 

ORDER.—In In re Mohideen Batcha Sahib 
(1) Ayling, J., held that ‘^provided the Court 

had the power to try tlie offence of which 
it has convicted the accused, it is not neces¬ 
sary to qua.sh the conviction merely because 
the facts disclose a more serious offence 
which the Court was not competent to try, 
unless the accused was prejudiced or the 
sentence was inadequate.” That case was 
very similar to the present case, a lower 
class ‘ Magistrate having convicted the 
accused of theft in that case when the 
facts disclosed ^obbe^ 3 ^ I fully agree with 
that decision. 

As regards the ground that the trial 
Magistrate did not ask the accused persons 
after framing a charge whether they wished 
to cross-examine the prosecution witnesses 
again (section 256, Criminal Procedure Code) 

(1) 21 Inch Cas. 688; 14 Cr. h. J. 640; 25 M. L. J. 


SREEMANTA CHATTERJEE y. SURENDRA NATH, 

that is a mere irregularity and I am not 
sati.sfied that it has prejudiced the accused 
who had (as appears from the records) fully 
cross-e.xamined the prosecution Avitnesses 
before the charge was framed. This point, 
again, seems not to have been pressed or 
even argued before the Appellate Magistrate. 

I, therefore, reject the petition. 

Betition rejected. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 119S of 1914. 
September 16, 1914. 

Biesenf’. Mr. Justice Teunon and 
Mr. Justice Beachcroft 

SREEMANTA CHATTERJEE— Petitioner 

versus 

SURENDRA NATH BISWAS— 

. Opposite Party. 

Cmmnal Procedme Code OM Vfi/-1898),s.209— 
Accused, nhethe,- can he committed on eridence to be 

gnen m fiilure—Uogiftrote, ichen bound to discharge. 

A commitment of an accused to the Sessions must 
depend on evidence actually before the Com-t and 

not on evidence that may be given in future 

A Magistrate is bound to disdiarge an accused 
under section 209, Criminal Procedure Code irrl 
believes that he has committed no offence. 

^ Criminal revision from an order’of the 

Magistrate of Khulna committing the accused 
to the sessions. 

^ Messrs. Norton and P. L. Boy, Counsel, and 

Babus Basarathi Sanyal, Bankim Chandra Sen 

and Behendra Narayan Bhattacharjee, for the 
Petitioner. 

7 ^' Counsel, and Babu 

Mamndra I^ath Banerjee, for the Opposite 

Party. ^ 

JUDGMENT.—The petitioner was a natb 
m charge of a Zemindary Cutekery in the 
District of Khulna in an estate the head 

parters of which are in Bhawanipur. He 

some years, but in 
1912 his connection with the estate ceased 

and he was called on to render accounts 
which he did in July 1912. A year later 
charges of criminal breach of trust and 
falsihcation of accounts were brought against 
him by Me of the employees of the estate, 
ihe comtilaint was dismissed, hut the District' 
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Judge ordered further inquiry in respect of 
two items in the accounts. The petitioner 
Avas summoned and after an inquiry la.sting 
for over four montlis, during wliich time only 
six witnesses were examined, tlie ^lagistrate 
discharged the accused <leclining to commit 
•liim to the Sessions. Tlie Sessions Judge 
was tlien moved and he ordered the petitioner 
to he committed to the Sessions oji two 
charges under section 47/A, Iiulian J^enal 
Code, of falsification of accounts. The peti¬ 
tioner then obtained this Rule calling on the 
District ^lagistrate to show cause why the 
order of commitnumt sliould ncd he set aside. 

Tlie (irst of the two items is one of Rs. 158 
odd. On the receipt side of the accounts the 
entry of the sum follows six entries of small 
sums, which added together amount to 
Rs.' 15S odd. J'’ive entries of small sums 
amounting to Rs. SI) odd follow. The total 
of tlie eleven entries of small sums is Rs. 248 
odd. The petitioner say.« that the item of 
Rs. 158 merely represents the total of the 
six small sums which precede it and not a 
sum separatoli" reecdved. Conseciuently he 
made an entry of a similar snin on the othm* 
side of the account to halance it. Tlie com¬ 
plainant's ease is that tlie entry of Ks. 158 
7 'epreseiited a separate sum reeeiveil. 'I'he 
Afngistrat(‘ accepted the V(‘rsion given hy the 
accused, hut tlie leai-iM-d Judge without 
expressing any opinion in tlu* inatfi'i’, hnt 
nu'rely remarking- that it was for the jury to 
determiiH* which version was true, has 
ordered a charge* tt> he frann'd in iH'speet of 

this item, 

$ 

The matter weuiM appear to he eonc-luded 
hy the evidence of the witness Nntahai-given 
for tlie prosecution. He was the 'rahsiltlar 
wlu) collected money and sent it to (he Au/7i 
at tlie ('iifi'horii. He* says that during the 
period covered hy the enii-ies referred to 
aho\e, he did not sen<l Tiiore than Its. 2 IS 
odd. l’h(*re is no other evi<lence on tin* 
recoi'd that in fact more than (liis siiin was 
•sent. i\Ir. Chakravarty argmes that evi<lenee 
■\vill hp forthcoming at the Sessions (rial (hat 
Natahar in fact did send more .than Ks. 248 
odd. Hut a commitment must tlepeiul on 
evi<h*nee aefually hefori* tin* Court and not 
on evidmici* tliat may he given in fnlui-('. As 
(he eviileiieo stands—and the [irosecntion had 
aniidr* oiipoi-lnnity foe pj-odueing nllnvailahle 
evidence—it is (-lear that no seimrate reniit- 
qnce of Rs. 158 was i(*eeiveil hy the Hceiised. 
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There is, therefore, obviously no evidence that 
the alleged false entry of Rs. 158 on the 
expenditure side was in fact a false entry or 
anything hut an entry to balance the mi.s- 
taken entry of Rs. 15S on the receipt side. 

Tlio other alleged false entry is one of 
Rs. 210. It appears that the office had a 
running account witli a Pleader .who sub¬ 
mitted bills for services rendered from time 
to time and was from time to time paid 
certain sums, tliough it docs not appear that 
the sums paid corresponded with the amounts 
nf the hills. In this way it appears that 
Rs. 1,148-12-0 were paid to the Pleader, Avhil^ 
his hills were only passed for amounts aggre¬ 
gating Rs. 957. The result of this Avas the 
Pleader had been paid R.s. 181-12-0 in excess 
of tlio amount due to him. The figure is 
entered as an item on the credit side. Then 
comes the entry of Rs. 219 on the debit side. 
This entry was in respect of a bill submitted 
hy tlio Pleader in 1904 for work done in that 
year. Tlie liill aa’us incorrect and one for 
Rs. 22(> Avas suh.se(iuently substituted for it, 
passed and entered in the accounts in 1904. 
However, the iiieorrcet hill Avas in fact passed 
hy the Manager in 1911. Tlio petitioner 
says that the entry of Rs. 219 Avas a hona fide 
mistake and the ^Magistrate has accepted that 
view. The learned Judge considers that 
because tlio bill for Hs. 22b was paid in 
1904, the entry in the accounts of the in¬ 
correct hill for the same Avork must pn*Hia 
ftu'ic he a falsitieation of accounts. Ho 
appears entirely to have overlooked the fact 
that the Manager passed the bill in 1911 
and that apart from other considerations, oven 
tliough the 1)111 might bo for work done in 
1904, tlie could hardly be expected to 

Inok up the accounts of 1904 to ascertain if 
tlu* work bad been paid for in that year, when 
he liad the Manager's signature seven years 
later passing the bill. Tlie learned Judge 
does not, however, express any definite 
ijpinion on the alternative theories of the 
prosecution and the petitioner. He says that 
is for the jury. The learned Judge appears 
to be of opinion that the ^Ingistmte exceeded 
his jurisdiction in expressing an opinion on 
(lit* merits of the accused's defence and in ac¬ 
cepting that defence. It is clear fi*om section 
209, t'rimiiml Procedure Code, that a Magis¬ 
trate is to discharge an aecesed if he finds 
there are not sufficient grounds for committing 
him for tria 1. Obviously a Magistrate is 
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bound to discharge an accused if he believes 
that he has committed no offence. That is 
the case here. 

To return to the disputed item. TIio 
prosecution relies on the Pleader's statement 
that thi.s sum of Rs. 219 was not paid to him. 
It is very difficult to make anything clear 
out of this part of the case. The system of 
accounts is most confused and the very lengthy 
argument which we have liad from learned 
Coun.sel on both sides has made confusion 
worse confounded. From their arguments 
I have^ had no assistance to enable me to 
appreciate how the accounts were kept and 
on examination of the evidence, I have fared 
no better. But this does appear from the 
record that entries on the expenditure side 
do not necessarily mean expenditure in fact. 
For instance, it appears that entries would be 
made in respect of the Pleader’s bills before 
they had been passed by the head office, and 
entries would be made of matters which 
concerned that circle of the estate though 
payments were not actually made from that 
Cutchenj. These entries would be balanced 
by entries on the other side of the account. 
A sy.stera better calculated to lead to con¬ 
fusion and to give opportunity for peculation 
it would be bard to conceive. But tin's 
method of accounts has been going on for 
years and apparently has been accepted by 
the estate. The entry of Rs. 219 does not 
apparently represent a payment, but an entry 
of something due to the Pleader, against the 
entry of an over-payment of Rs. 181-12 on 
the other side of the account. Whatever may 
be the precise meaning of the entry, it is 
clear that with so hopelessly confused a 
system of accounts, no jury would in the 
circumstances of tliis case convict on the 
footing that the entry was a deliberately 
false one. In fact neither the learned Judge 
nor learned Counsel has pointed out how it is 
proposed to support the prosecution as to 
this item beyond the production of tlie entry 
and the Pleader’s statement that the sum of 
Rs. 219 was not paid to him, which is no¬ 
body’s case. 

I think the Rule should be made absolute 
and the order of the Sessions Judge directing 
commitment of the petitioner be gua.shed. 

Ride made absolute. 


MADRAS HIGH COURT. 

CitnirxAi, Appeals Nos. .349 .vxd 5.30 of 1914. 

December 4, 1914. 

T*/e!>e}]f: ]\fr Justice Ayling’ and 
^Ir. Justice Hannay. 

F^MPEROR— Appellaxt 

i'ers7(s 

lx No. 549 OF 1914 

P. R. GANAPATHY IYER—AccrsEo 

Ix No. 550 OF 1914. 

PERUMAL—Aoco.sed. 

CHy Municipal Act {III o/ 1004), x 409 cl 
{l\))~Bi/.lau jranu’tl thereHuder—.^^Fo(><i;' moanimi' of 
— .Erafed iratei-ft, nhether food. 

The term “food” does not include “drink-s” and 
therefore, in the absenceofa si>ecial inclusionaperson’ 
exposing tor sale a-rated waters unwhn]e.somo 
and unfit for human consumption does not commit 
any ^ffo'ice under hy-hnv 177 framed under sec 
tion 409 (19) of the Madras City Municipal Act, 

Appeal under section 417 of tlie Code of 
Crimina Procedure, 1898, against the acquit¬ 
tal of the aforesaid accused by the Fourth 
Presidency Magistrate, Egmore. Madras, 
m Calendar Cases Nos. 15569 and 15570 of 
1914 on his file. 

FACTS.—The accused is a coffeehotel- 
keeper in Madras and was supplying to the 
public coffee, etc., and also aerated waters 
such as soda which he purchased from manu¬ 
facturers. 

The Municipal Authorities examined some 
of the sjda water bottles, and found on 
examination by the Chemical Examiner 
that the water used in preparing tlie soda 
water was of the most impure kind. They 
accordingly prosecuted him under the by¬ 
law framed under section 409, clause (19) 
of the Act. The Fourth Presidency Magistrate 
(ifr. P. Narayana Menon) held that he 
could not be convicted under that by-law as 
soda water” cannot be said to be “ food ” 
within the meaning of that by-law, and 
acquitted him. The Municipal Authorities 
with a view to obtain a decisive ruling on 
the point requested Government to file an 
appeal against the said acquittal to the 

High Court. The present appeal is against 
that order of acquittal. 

The Crown Prosemtor, for the Appellant. 

Mr. C. V. A.nantliahrislina lyery foj’ tlie 

Accus6tl* 

JUDGMENT.—In these cases the Local 
Government appeals against an order of 
acquittal in Calendar Cases Nos. 15569 anti 
15570 of 1914 on the file of the Pre.siLney 
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Ifagistrate. In botli cases the cliarge against 
the accused was that tliey had exposed for 
sale lerated waters unwholesome and unfit 
for human consumption contrary to hy-law 
169 framed under section 409 (19) of the 
Madras Ciy Municipal Act (III of 1004), an 
offence punishable under hy-law 1/7. 

By .section 409, clause 19, of tlie Act 

the Corporation is authorised to make 
by-laws to provide “for the prevention of 
the sale or exposure for sale of unwliolesome 
meat, fish or provisions; and securing the 
efficient inspection and sanitary regulatioii 
of shops in wliicli articles intended for 
human food, or drugs, arc kept or sold.’’ 
The hy-law in question (No. 109) ha.s 
evidently been framed with reference to 
the first part of clause 19, as tlie second 
part of that clause relates to inspectioti 
and the sanitary regulation of shops. 

The hy-law is as follows :— No person 
shall expose for sale or keep for the 
purposes of sale any article intended for 
human food which is unwliolesome or unlit 
for human consumption." The decision <tf 
the cases before us turns on the (juestion 
AThether the word “food” in tlie hy-law 
includes drinks or not. The Magi.straie has 
held that it does not. The learneil Crown 
Prosecutor contends that tlie word food 
does include drinks and in support of his con¬ 
tention refers to the dcfiniii"n of food given 
in the Standard and Century I )irt ionaries, in 
the Knglish Sale of Food and I)rugs Acts and 
in section of tin* Uengal Distriid Munici¬ 
palities Act (III of 1SJ?-1-). Admittedly tl;e 

Avord “food ’ in ordinary parlance would not 
include “drinks” and there is nothing in the 
dictionaries referred to whit'll would support 
a contrary view. It is argued, howevei-, that 
in the law the wortl “food” does include every 
article used for food oi* drink by man other 
than drugs or water. This, no iliuiht, is the 
definition of tlie term 'Innir'iii tlie Ihiglish 
Sale of Food and Diaigs Acts (srr llalshuiy's 
Laws of Kngland, Volume X \". pag.* 5), hut it 
is evident that that d(‘linition was maih‘ for the 
purposes of those Acts and it is so stat ed in t lu* 
passage in ilalsliury's haws of Fnglanil wliiidi 
is ahoV(‘ referred to. Similarly with rc'gard 
to section oftlii‘ Bengal District. Muni¬ 

cipalities Act. By that section lood" is 
detined to liudiidi* (‘Very article used by man 
for food or drink exeept drugs or water. 
J3ut there again, the detinition Avas intro^ 


cluced into the Act by an amendment in 
1886 and has .special reference to that Act 
alone. The fact that it was found necessary 
to introduce the definition by a subsequent 
amendment of the Act is, of course, a point 
against the contention of the learned 
Crown Prosecutor. It is also pointed out 
hy the learned Vakil for the accused that 
the ^Madras City ^lunicipal Act can 
hardly he construed by reference to a 

]\I()fussil Act of Bengal. 

There is no definition of the term food” 
either in the Aladras City Municipal Act, 
nor apparently in the corresponding Acts 
in Calcutta or Bombay. The point Avhich 
militates most strongly against the meaning 
Avhich the learned Crown Prosecutor seeks 
to apply to the term food, ’ is the fact that 
in the body of the Afadra.s Act itself in 
several places the Avords food" and drinks 
occur, indicating that it Avas not intended 
that the latter term should he included in 
the former. Sec seeti(Ans 8;)7 and SSb. 

It is difficult in the face of these section.s 
to hold that tlio term “food" in the hy-law 
in {[Upstion doe.s include drinks. It is im¬ 
material for the purpo.sos of these cases that 
the Alagisti'ato has held that an’ated Avaters 
and lemonade are not “provisions" Avithin 

the meaning of section 409 (19), as the 

word “provisions" does not occur in the 
hy-law under Avhich the prosecutions Avero 
brought. It may he moutioned that in the 
dieti(in:»ri('s referred to hy the learned Crown 
l*roseeuti>r the word “provisions" is given 
as synonym (»f food." 

The Alunieipal tkmncil has special powers 
Avith reference to the manufacture of 
a'rated waters under .section 828 of the Act. 
Possibly this may have boon thought a 
suilieieiit safeguai’d by the Legislature for 
seeuring the purity of aerated waters. How¬ 
ever that may he, as there is nothing in 
the Act or by-laws to .support the view for 
which the Crown ProsecuttAr contends, name¬ 
ly that the ti*rm * food ' includes drinks’ 
other than drugs or Avator, the conclusion at 
Avhitdi the lower Court has arrived on the 
])oint must he upheld. The acquittals are 
rigid and these appeals are acconlingly 


dismissed. 


Appciih' dismissed. 
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CALCUTTA HIGH COURT. 
Criminal Appeals Nos. 591 and 592 op 1914. 

November 12, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Beachcroft. 

In Criminal Appeal No. 591. 
HARSHA NATH CHATTERJEE aUas 
MOTI LAL CHATTERJEE— Appellant 

versus 

EMPEROR— 

AND 

In Criminal Appeal No. 592. 
KHAGENURA NATH CHAUDHURI alias 
>SURESH CHANDRA CHAUDHURI 

-Ai'PELLANT 

versus 

EMPEROR— Respondent. 

Acf {XI q/l878),ss. 4, 14,19 (6), 20—Ft, 
whether inchules parts of Jire-nrnis—Possession of part 
of f re-arms—Manufacture of fire-arms —Penal Co(lc{Act 
XLV of 1860), 109, 116, 120B— Punishment ou con¬ 

viction under section 120B — Abetment—Joinder of 
charges — Transaction—Criminal Procedure Code {Act 
Fo/1898), S.2S9. 

Unless there is something repugnant in the subject 
or context, wherever the word “arms” occurs in 
the Indian Airnis Act, it lias got to be read as in. 
eluding “parts of arms.” By section 4 of the Act 
the word “arms” also includes “fire-arms.” There¬ 
fore, the word “fire-arms” as used in section 14 
includes “parts of fire-arms.” 

The word “fire-arms” only means “arms that are 
fired by. means of gun-powder or other explosive.” 

* Possession of parts of fire-arms is prohibited by 
section 14 read with section 4 of the Indian Arms Act. 

Aluned Hossein v. Queen-Empress^ 27 C. 692; 4 C. W. 
N. 750, and Emperor v. Dhnnsinghy 5 Cr. L. J. 435; 3 
N, L. K. 53, followed 

An offence under section 20 of the Indian Arms 
Act is different from an offence mentioned in sec¬ 
tion 19 (6). The only additional clement necessary 
to constitute an offence under section 20 is that the 
possession should be in such manner as to indicate 
an intention that such act may not be known to any 
public servant. 

The keeping of arms under section 19 («) of the 
Indian Arms Act must be a keeping for sale, not keej)-. 
ing only. 

The term “transaction” in section 239 of tlie Crimi¬ 
nal Procedure Code is not synonymous with the 
term “offence.” A “transaction” cannot be said to 
be complete as soon as the offence is committed. It 
is clear that so long as the conspii’acy continues, 
the transaction which began with the forming of the 
common intention continues. 

Superintendent and Remembrancer of Legal Affairs, 
Bengal v. Monmohan Roy, 26 lud. Cas. 307, followed. 

For an offence under section fl20B, Indian 
Penal Code, punishment is provided by section 109 
of the Indian Penal Code if an offence has been 
committed; but if an offence has not been committed, 
punishment is limited to the extent provided by 
section 116. Perhaps, strictly speaking, in the 


former case there should not bo a conviction for 
conspiracy but for abetment of an offence for 
conspiracy followed by an act done to carry out 
the purpose of the conspiracy amounts to abetinont. 

Appeals against the orders of the Addi¬ 
tional Sessions Judge of 24-Parganahs. 

In Appeal No. 591 of 1914 

Messrs. N. Son 4' S. G. Roy, Counsel, and 
Babu Kslufish Chandra Nengi^ for the Ap¬ 
pellant. 

In Appe.u. No. 592 of 1914. 

and Babu Bamani 
Mohun Chatterjee, for the Appellant. 

Hon’ble the Advocate-General and Mr. 
iV. Gupta, Counsel, and Bahus Hemendra Nath 
Mitra and Nirode Chandra Chafterjee, for tlie 
Crown in hotli the appeals. 




Fletcher, J. These are ttvo appeals by the 
two accused against their conviction and tlie 
sentences pa.ssed on them by tlie learned 
Additional Sessions Judge of the 24.Parganas. 

The two accused were charged before the 
learned Se.ssions Judge with having com¬ 
mitted offences under the three heads. Tlie 
first charge against the accused was that 
they had in their possession or under their 
control certain arms in contravention of the 
provisions of .section 14 of the Indian Arms 
Act (XI of 1878.) The second charge 
was that they had in their po.s.session or 
control such arms in contravention of sec¬ 
tion 24 of the Indian Arms Act in such a 
manner as to indicate the intention that 
such act might not be known to any public 
servant. The third charge was that during 
a period, from the 2nd of December 1913 
to the 26th January 1914, they conspired 
to manufacture or keep fire arms in contra¬ 
vention of the provisions of section 5 of the 
Indian Arms Act. The two A.s.ses.sor.s who 
a.s.sisted the learned Judge at the trial were 
of opinion that both the accused were guilty 
of the offences charged again.st them under 
the first two charges, but that they were 
not guilty of the offence charged under the 
third charge. The learned Judge, however 
convicted the two accused under all the three 
charges and sentenced each of them to 
undergo the following terms of imprison 
meiit, namely under the first charge one 
year’s rigorous imprisoment and under the 
second and third charges three years’ rigorous 
imprisonment—the sentences to run con- 

currently, 
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The farts of the case lie in a nai'mw ooiii- 

pasR. On the :25th of January'' hi^^t -Mr. 
Denham, Deputy Commissioner of Police, 
receive*! certain information. In c<>nse(iuen(*e 
of this information Mr. Denliam. accompanied 
hy the Inspector (leneral of Police and 
certain other superior Otiicei's proceeded to 
a one-storied Imiise in Vict*u’ia Uoad, Parana- 
^ore. Parly in tlie 7norninj4’ of the 2<Uh 
January timy arrived at the h*mse. Tlie 
door of the Imuse having been forced, the 
party entere*!. The first accused, Ilarsha 
Nath alioa Moti Pal, was found in the room 
that abuts (ui the road. In a room on the 
otlier side of tlie courtyanl portions of fii*e- 
arms and certain timls were found. Two 
receipts for the rent of the house were also 
found. The accuse*! Harslia Nath was 
arrested. He declined to make any state¬ 
ment with reference to the things found in 
tlie house. A search list was tlien drawn 
up in the presence of witnesses and tlie party 
left. Constables in plain clothes were posted 
at the house with instructions to arrest any 
one who might come to the hous(*. I'he 
first person t*) d*) so was the water-carrier 
Chinilias Neka, who has been calle*! as a 
witne.ss for the pro.secution. About 10 or 
10-30 of the sam * night, the uccuscmI 
Khagendra in his statement fixes the Imur 
as ‘S or 8-30, tin? accuseil Khageiulra 
arrived at the house and was aiaavsteil. 'I’lie 
first question that we have to (h'ci*!** is, 
what was the connexion of the tw*) ac(ms(*d 
with the house at Paranagorer' 

That they have some connexion with the 
liouse is Tiot denied, nor c*iuld it be sin«'o 
both of them were arrested there. IMu* 
case for the prosoeutif)M is that on the 2nd 
.of December last the two accused i-ented 

• t ^ 

from tlie witness Pliutnath Sil this 
house, wliicli is the property of his brofher- 
in-law Nanda Lai Do. The accused r**- 
pre.seritetl that they were students at the 
Calcutta Medical College and that owing to 
the high prices ruling in Calcutta they f.miiil 
it convoTiient t*) live at Paranagore. The 
accu.sed Kliagendra gave the name of 
Khitendra Natli Roy. Tlie rent of the 
house was fixed at Us. 11 per mensem ami 
on the 2n'l of Decconber Kliageialra paid 
Rs. 7 on account t»f tlie rent for that inontli 
ami rc*-eivc*[ j hi- t-uh-hd reeeipt, hlxliibit 11. 
'Idle lialanc** of rent bu* that month was 
siib.seqnently pai'f an-l a formal receipt, 


P.xliibit 2, was banded over. Another 
month’.s rent was subsequently paid and the 
receipt, Exhibit 1, was given. The cnfclid 
receipt is said to have been returned by 
Khagendra when the formal receipt, Exhibit 
2, was given to him. The two receipts, 
Exhibits 1 and 2, were found at the search 
on the 2(jtli of January. The witnesses who 
depose tti this part of the case are first 
Pliutnath Sil. He is employed as travel¬ 
ling agent of Messrs. Osier and Co. His 
pay is Rs. 00 pei* mensem plna a commis¬ 
sion which amounts to Rs. 1,000 to Rs. 1,500 

per annum. Ho is, therefore, apparently a 
man of i*pspe<‘tability. The next witness 
is Phutnath's son Pliupendr<a, a lad of about 
I t years of age, and tlie third witness is 
Nanda Lai De, a Sub-Engineer employed in 
the Public Works Department, brother-in- 
law to Pliutnath Sil. He is also appa¬ 
rently a man of respectability. The house 
at Paranagore belongs to Nanda Lai De, 
hut is let out and looked after hy Bhutnath 
Sil wlio or wliose family receives rent. 

The witness iPiutnatli Sil states that 
on tlie 2ml of December last two men 
came to him ami after certain negotiations 
took the liouse at a rent of Rs. 11 per 
mensem. A piiyinont of Rs, 7 was made 
on a''connt of the first month’s rent and 
the rufilid receipt, Exliibit II, was given. 
The man wlio carried on tlie negotiations 
gavi* the name of Kliitondra Nath Roy. Tlie 
witmvss is posifive lliat this man is the 
ac'imsed l\b:ig(uidra and lie believes, although 
be is not certain, that the man who was 
wifli him is the ofluu'accused Harsha Nath. 
On tint night Plnitnatb left Calcutta for 
tlie Knifed Provinces and did not return 
until tli<*2Sfb of Pebruaiy on which day 
In* gave his (*videnoe before the Enquiring 
Magistraf**. (’ounscl 1ms attempted to 
llimw *lon)il on the evidence of Bhutnath 
on the ground tliat liofore his return to 
Cah uUa he was interviewed by a Police 
Officer. Put in the ordinary course if the 
15)li**e intended to avail themselves of the 
evidcnci* tif Phufnatli, they would have to 
int('rvi(*w him before calling him as a witness 
in oi'dtu* fo find out wliat he would be able 
lo priive. I see no reason to doubt the 
evidence of Plintimtli. 

'I'In* boy Pbupendra .states that on some 
date in I lecembt'r Khagendra came and paid 
to him the balance of the rent for that 
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month. The witness states that lie handed 
to Khagendra Exliibit 2 and received in 
return the receipt. Exhibit IT. Further 
this Avitness states that in January the two 
accused came to him and paid the rent for 
that month and received tlie receipt, Ex¬ 
hibit 1. Bhupendra at a subsequent date 
identified the two accused at the Alipore 
Jail. This identification took place in the 
presence of a Magistrate and it is not 
suggested that the witness did not identify 
the accused. The witness states that he 
did not see tlie accused at the Tlrnna 
previously. The Sub-Inspector Dwijendra 
Nath Adliaya says he does not remember 
Avhether Bhupendra saw the accused at the 
Thana. But even if Bhupendra’s identi¬ 
fication cannot be wholly relied upon, there 
is a body of evidence that shows con¬ 
clusively that tlie liouse was rented and 
occupied by both the accused. 

Nanda Lai De was called chiefly to 
prove the receipts for rent. The two 
receipts, Exhibits 1 and 2, were 
found at the search. Before the learned 
Judge a good deal of the cross-examination 
of some of the witnesses was directed to 
show that the name Khitendra Nath Roy 
appearing on tlie.se two receipts was written 
in a different handwriting and Avith a 
different ink to the rest of the writing on the 
receipts. Mr. Denham, however, is positive 
that these names appeared there Avhen the 
receipts Avere found on the search and the 
search list supports his evidence. 

Then the evidence as to the occupation 
of the house shows clearly that these 
two accused Avere in occupation of the 
same. 

The Avitness Chinibas Neka states that 
he took Avater to the house every day at 
9 o’clok in the morning. He used to shake 
the chain and call out, then one of the 
accused Avould come and open the door for 
him. On his leaving the door AAmuld be 
closed again. 

The witness Bhagwan BisAval, avIio is a 
malt in a garden opposite the house, states 
that he has seen Khagendra both entering 
and leaving the house. He further states 
that the doors and AvindoAvs of the house Avere 
always kept shut. The evidence of Jaga- 
bandu. Das Avhich was given before the Com¬ 
mitting Magistrate, states that the Avindows 


and doors always remained shut. He further 
states that two men lived in the house in 
the latter part oi Aghram and they did 
not mix or talk with the neighbours. Jaga- 
handu died before the trial took place, hut 
his deposition before the Committing Magis- 
trate aa'os put in. 

As against this body of the evidence sliow- 
ing the taking and occupation of the house 
by tlie two aecu.sed, there are the statements 
of the accused. Tlie accused Kliagendra in a 
written .statement, that he hied before the 
learned Judge, stated that one night about 
lo or 16 da.i.=i before his arrest lie met one 
JJinabandu Bhattacharjee, who he .says, wa.s 
with him at the Dacca Imperial Seminary in 
the Municipal Market. He state.s he asked 
Dinabandhu where he lived and that Dina- 
handhn .said be lived at Baranagore where 
he worked for a contractor. On Dina¬ 
bandhu asking a similar que.stion of Klia- 
gendra the latter stated that he had no 
fixed place of abode as the Police were 
trying to connect him with the Barisal 
conspiracy case. Dinabandhu then asked 
Khagendra if he would like to come with 
him for a day or two and he .said he would 
come ne.xt day. Next day accompanied by 
Dinabandhu he went lo the hou.se at Barana¬ 
gore where he saw tlie other accused. He 
left after staying there two or three hours. 
On the 26th of January he returned to 
Barnagore at 8 or 8-30 a. m. and wa.s 
arrested and taken to the Police station. Thi.s 
story is wholly improbable and does not cast 
My doubt on the direct evidence connecting 
Khagendra with the house. No trace of 
this Dinabandhu has been found and there 
can be little doubt that he does not exi.st. 
Further the statement of Khagendra that he 
was in a public place like the Municipal 
Market when the Police were searching for 
him, is highly improbable. On the other 
hand, his statement that the Police were 
searching for him may furnish a good rea.son 
why he should take this house at Barnagore 
to escape from the Police. The evidence shows 
that he was successful in so doing between 
the 2nd of December and the 26th of January. 

The statement of the accused Harsha Nath 
is that he came to Calcutta about the end of 
December to seek employment. He used to 
walk near the Goledighi and havinga fine voice 
he used to .Sing. In this way he made many 
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acquaintances including the aforesaid Dina- 
bandliu. Dinbandhu, bearing of the position 
of Harsba Nath forthwith invited him to come 
and stay in his house in Baranagore. Harsha 
Nath says he went to stay there on the 5th or 
6th January. Some two or tliree days before 
his arrest, Harslia Nath says, Dinabandhu left 
for ' somewhere ’ on business expecting to 
return in three or four days. It is remarkable 
that Harhsa Nath, who was according toliis 
story on terms of intimacy with Dinabandlm, 
did not know the “somewhere” to which Dina¬ 
bandhu liad gone on business. 

The whole story of this accused, com¬ 
mencing with Dinabandhu, who is alleged to 
be a resident of and employed at Baranagore, 
taking his walks in College Scpiare, Calcutta, 
down to Dinahandhu’s departure for “some¬ 
where” two or three days before Harsha Nath's 
arrest, is manifestly untrue. 

The evidence leaves no doubt in my mind 
that the two accused rented this house on the 
2nd of December and they were jointly in 
possession of it on the day of their arrest ri:., 
the 26th of January last. 

It is not open to doubt that the tools and por¬ 
tions of tire-arms were found in the house at the 
time of the search. But it has been argued 
that the evidence does not establish in 
whose possession such articles were. Counsid 
has argued that there is .some rule of law 
that in circumstances sucli as the present 
the Court cannot impute possession to either 
of the accused. There may, however, lie joint 
possession of tiie articles and the fact as 
to wliose possession the artich*s were at tin* 
date of the search must lie decided on the ovi 
dence in the case. 

Now the evidence establishes that lioth 
the accused were in joint possession and 
occupation of tlie house. Tliey took the 
house falsely representing tliat they were 
medical students. Tlic evideiKa* i>n behalf 
of the prosecution also ju'oves that during 
the occupation and possession of the ae<Mi:f il 
the door and windows of tlie liouse were 
always kept closed. ^Vlly should tlie dooi-s 
and windows of the hou.se be kept closed 
and can any one doubt tliat in tliat state of 
tilings both tlie inmates of the house must 
liave been fully aware of what was going 
on in the liouse ? The evidence leaves 
no doubt in rny mind that both the 
accu.sed were in fact in possession of tliese 
(articles. 
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I will now proceed to consider the case 
under the three charges that have been framed 
against the accused. But before doing so I 
will disposeof an objection raised by Counsel 
as to the wliole trial. It was argued that the 
wliole trial was illegal owing to misjoinder 
of charges. That, however, clearly is not .so. 
The offences charged in this case were 
committed in the same transaction and 
section 239 of the Code of Criminal Pro¬ 
cedure authorises such charges to be tried to- 
gother. If authority be wanted for the course 
adopted in the present case, the very recent 
judgment of tliis Court in Superintendent 
and Hi’nicmhrancer of Legal ^{ffairs^ Bengali, 
Monmohan Bog ("l) may be referred to. 

Coming then to the particularicharges, the 
first charge against the accused is framed 
umler section 19 (/) of the Indian Arms Act, 
namely of liaving in their possession or 
under tlieir control arms in contravention 
of the provisions of section 14 of the Act. 
Tlie arms of which section 14 prohibits the 
possession without license are fire-arms”. 
Section 4 of the Act says that the word 
arms” as used in the Act shall include 
parts of arms.” That being so unless there 
is something repugnant in the subject or 
context, wherever the word “arms” occurs 
ill the Act it has got to be read as including 
parts of arms.” ^loreover, by section 4 of 
the Act, the word “arms” also includes 
tii'i -arnis." That being so, it seems to me 
olivious that the word Hre-arms” as used 
in scrlion 1 (. includes parts of fire-arms.” 

^Section 4 clearly means tliat the whole 
includes tli(‘ part and when the4Vcfc deals 
with a particular class of arms, such as 
tire-arms, the section means that parts of fire¬ 
arms arc included in tlie Word *fire-arms.’^ 
'I'lic word 'liro-arms” only means “arms that 
are fired liy moans of gun-powder or other 
exi'losivo.'’ 

* i 

If section 14 proliihits the posses.sion of 
arms (hat are tired by means of gun-powder 
or other explosive, then clearly having regard 
to si'ction 4 the possession of parts of such 
arms is prohibited. That the possession of 
parts of tire-arms is proliibitcd by section 14 
was decided by this Court in the case of 
A/niu'd llosacin v. ()iteen-Empress (2), A 

(0 2(1 In.l. Cas. .m 

27 C. 092; 4 C. W. N. 7oQ. 
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similar view was also taken by the Court of 
the Judicial Commissioner for the Central 
Provinces in the oi Emperor Dhansingli 
(3). In my opinion the learned Judge rightly 
convicted both the accused of being in 
possession of fire-arms in contravention of 
section 14 of the Act. The second charge 
against the accused was one of being in 
possession of fire-arms in contravention of 
the provisions of section 14 in sucli manner 
as to indicate an intention that such act 
may not be known to any public servant. 
Under the provisions of section 20 of the 
Act this constitutes a different offence to 
that mentioned in section 19 (/). The only 
additional element Jiecessary to constitute 
an offence under section 20 is that tlie 
possession should be in sucli manner as to 
indicate an intention that such act may not 
be^ known to any public servant. Tlie 
evidence of concealment in the present case 
is clear and conclusive. The evidence proves 
that the two accused, falsely repi’esenting 
themselves as medical students, took the 
house at Baranagore and that the accused 
Khagendra gave a false name. Purther the 
door and windows of the house were kept 
closed and also—a very important fact—the 
accused Khagendra was wanted by the 
Police and, therefore, would wish to conceal 
himself and what he was doing. On this 
evidence an offence under section 20 is 
proved against both the accused. The third 
charge against the accused was one of 
conspiring to manufacture or keep fire-arms 
punishable under section 120B of tlie 
Indian Penal Code read with section 19 (a) 
of the Indian Arms Act. The learned Judge 
has convicted both the accused of being 
parties to a conspiracy both to manufacture 
and keep arms. The learned Judge, however, 
is clearly wrong in treating the keeping 
of arms as an offence under section 19 (a) 
of the Indian Arras Act. The offence is 
keeping for sale, not keeping only. Does 
then the evidence prove a conspiracy to 
manufacture armsP Now in cases of con- 
spiracy the agreement between the con¬ 
spirators cannot generally be directly 
proved, but only inferred from other facts 
proved in the case. The facts proved in 
this case leave no doubt that such a con¬ 
spiracy to manufacture arms existed between 

4 

(3) 3 N. L. E. 53; 5 Or. L. J.435. 


t)ie two accused. First, there is the taking 
of the house. Ne.xt, the finding of a con¬ 
siderable number of pieces of fire-arms on 
tlie premises. To what use were these 
articles to be put.-' Then, there is the fact 
of the finding of the tools at the premises, 
the evidence also .shows that there is rea,son 
to believe that work had actually been 
done to some of the portions of fire-arms 
found at the searcli. From these facts the 
Court can and ought to infer that tlie two 
accu.sed had comspired togetlierto manufacture 
arms. On this charge the learned Judge 
■sentenced each of the accused to undergo 
three years’ rigorous imprisonment. That sen. 
teiice however, appears to be illegal. Section 

rTwi”^ Code provides 

that the accused in a case of criminal con- 

spiracy shall be punished in the same 

manner as if he had abetted such offence' 

The learned Judge found that there was only 

a con.spiracy to manufacture without an 

actual manufacture. The learned Judge 

has, however, sentenced the accused under the 

third charge on the footing that tlie punish. 

ment was provided for by section 109 of the 

Indian Penal Code. But in that view the 

punishment for a conspirator is much more 

severe than the punishment for an abettor. 

oection 120B pi’ovides that they shall he 

punished the same. The sentence on the 

accused cn the third charge ought, on the 

findings made by the learned Judge, to 

have been imposed under section 120B of 

1 section 
IJ UOof the Indian Arms Act and section 116 

of the Indian Penal Code. Under these 

sections the maximum sentence that can be 

imposed on the accused under the third charge 

IS one of nine months’rigorous imprisonment. 

I think we ought, therefore, to reduce the 

sentence passed on each of the accused 

under the third charge to one of nine months’ 

rigorous imprisonment. I see no reason to 

interfere with the sentence passed under 

the other two charges. The two appeals will, 

therefore, subject to the reduction of the 

sentences passed under the third charge be 
dismissed. ^ ’ 

Beachcropt, J._ I agree. As I was a mem¬ 
ber of the Bench which decided Superintendent 
and Eememhrancer of Legal Affairs, Bengal 
y. Monmohan Boy (1), it i,, perhfus 
sufficient to say that nothing that I hay 
heard in argument in this case leads me t 
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alter tlie opinion wind) I tlien formed as to 
the legality of trying togetlier cliarges of 
conspiracy and of offences committed in 
carrying out tlie objects of the conspiracy. 

But it will be as well to indicate shortly the 
line of argument taken and the fallacy 

which underlies it. 

The argument was that the possc.ssion of 
Hre-arms is a totally distinct offence from 
the offence of conspiracy to manufacture 
arms, and as the offence of conspiracy is 
complete so soon a.s the persons conspiring 
have formed a common intention, the two 
offences cannot be said to have been com¬ 
mitted in the same transaction. The fallacy 
in this argument is that it assumes that the 
transaction is complete as .soon as an offence 
is committed, in other words, that the term 
transaction is synonymous with the term 
.“offence.” It is clear that .so long as the 
conspiracy continued, the transaction, which 
began with the forming of the common 
intention, continued and the Hr.st two offences 
charged were committed in the course of this 
transaction. 

The punishment that may he awarded on 
a conviction under section 120B seems to 
vary accoi’ding as the offence has or ha.s 
■not been committed in con.seiiuence of the 
con.spiracy. If an offence has been com¬ 
mitted, tlie punisbment is provided^ by 

section 109 of tbe Indian Penal Code, if an 
offence bas not been committed, iiunisbment 
is limited to tbe extent provideil by .section 
116. Perbap.s, strictly speaking, in tbe for¬ 
mer case tliere sbould not be a convudion 
for conspiracy, but for abetment oi tbe 
offence, for conspiracy followed by an act 
done to carry out tlie purpnse of the con¬ 
spiracy amounts to abetment. In tbe present 
case there bas been no lliiding l>y tbe -ludge, 
nor can it on tbe evidmice be found as a 
act, tbiit tbe offence was eommitfed. Tbo 
.sentence that can be imposed i.s, therefore, 
that provided by section 11*». 
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]\IADRAS HIGH COURT. 

CiiiMiN'AL Revision Cask No. 594 op 1914. 

Ckiminak Revision Petition No. 503 

OF 1914. 

December 3, 1914. 

Prc.vcH/:—Mr. Justice Ayling. 

In re PARVATANENl KAMArYA— 

P [{I s 0 N E 1 {—Accused. 

Code {Art XLV of 1800), .v VJS—Giving false 
crhleiice, chdrge of — Ctnitradictonj statements, when can 
he 111(1 de basis of conviction. 

.'V charge of perjury based on two mutually con¬ 
tradictory statements can bo successful only where 
the two statemeiit.s are necessary and irreconcil¬ 
ably contradictory of each other. 

Wliere tlic accused called a person as his relation 
at one time, by a term not necessarily implying 
near relationship, and said subsequently that ho was 
not liis relation, there is no nccc.ssary contradiction 
between the statements and no conviction for 
l>erjury can be sustained on such statements. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the Higli Court to revise the 
judgment of the Sessions Court of Guntur, 
in Criminal Application No, 30 of 1914, 
preferred against tliat of the first Class 
Suh-Divisioiml ^Magistrate of Tenali, in 
Calendar Case No. 22 of 1914. 

j\Ir. J. h. Jio.'iario, for the Hon’ble Mr T, 
Jtichmonii, and Mr. Vemlit Aiyctry for the 
Accused. 

The (uivvrnmrnt l^leatler, for the Crown. 


OltDKR.—ffdie charge is of making two 
mutually contradictory statements. Exhibits 
A and B, of which one or the other innst be 
false. In Exhibit B, dated 1909, petitioner 
stated that Bbaganiab was the husband 
of liis Mend Kinlalit. Thi.s phra.se means 
“sister's daughter’s husband”, but is also 
used to refer to one’s father’s brother s 
(laugbler's daughter. The latter is the actual 
relationship wliicli Bhagnniah boars to peti¬ 
tioner. 


I'lxliibit A is a statement recoiNled more 
in four years later and runs as follows: 
haganiaii is no relation of mine. I do 
t know if he is the husband of my 
tlaJit. I do not recollect to have 
'inerly s tated that he is the husband o 
^ sister’s daughter. He is not related to 


given.” . •' 

If tlii.s statement be carefully considerett, 

there is notliing in it nnces.sarily 
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tradictory of Exhibit B. Tlie statements 
about relationsJiip are literally true, the 
words used ( denoting blood 

relationship. The statement, do not 

know”, may be false: but the accused has 
not been charged witl. making a specific 
talse statement, and it is difficult to .say 
in which sense lie understood the vernacular 
phrase. His denial of recollection of a 
statement recorded four years before may 
very po.ssibly be true. 

ihe practice of charging a man witli 
making two mutually contradictory state¬ 
ments may be convenient, but it can only 
be successfully used where the two state¬ 
ments are necessarily and irreconcilably 
contradictory. That is not the case here. 

The conviction and sentence are set aside: 
tlie fine, if paid, will be refunded. 

Conviction set aside; Fine refunded. 


• complainant, Bhiria- 

•s.n^, Head Constable of Railway Police was 

0.j^the9th and 10th August he was at 

Imusf oThoI ’'® ■^'^■'‘^ehed the 

House of Hohabat and made him join his 

party as a spy. On the evening of the 10th 

he says the ;<.m/m/a,-Hahomed Junejo joined 

him at Mir Hussein’s village. ^ ‘ 

His party consisted of himself a Ra.'i 
Constable Abdulla, a Di.sS C„tS 

Sheroo, two Mahomed and Mui ad 

J^neTo^ Mahomed 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

CiUMiNAL Appeal No. 45 op 1913. 

June 26, 1913. 

Fresent:~hlv. Pratt, J. C., and Mr. Kemp 

A. J. C 

MIR SHAH NAWAZ KHAN and others— 

Accused—Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1860^, s.s’. 99, 147,332— 
Riot to resist illegal search—Beating Police acting in 
good faith under colour of their oj^ce—Right of private 
'defence—Search beyond limits of Police Ojfccr's station 
—Criminal Procedure Code (Act VoflSdS), s. 165 (1). 

Where in the course of a search conducted beyond 
the limits of a Police Officer’s station, a riot broke out 
'with the object of resisting the search and the Police 
party were beaten: 

. IfcW, ( 1 ) that the search was illegal; 

( 2 ) that the resistence to an illegal search did not 
constitute an offence under section 332 of the Penal 
Code; 

(3) that the accused had no right of private de¬ 
fence, as the Police were acting in good faith under 
colour of their office, and even if they had the 
right, they exceeded it when they beat the Police. 

R^g- V. Vyaiikatrao, 7 B. H. C. R. 50 and Queen,’ 
■Emperor v. Dalip, 18 A. 246; A. W, N. (1896) 48, 
referred to. 

/ 

Mr. Lalchand Hassomal, for the Appellants. 

. . Mr. E. Rayinond, Public Prasecutor, for 
'the Grown. 


Fill tl'e llth to 

plain Doro and searched .several hou.ses 

ncluding that of Arab, accused No. 7, where 

1.S said that stolen property was found 

T-be party spent the night of tim IDM + at 

water-wheel of one Solfbat Mari aSon 

nth went to Kahi, a village 

accused No. 1. They took with them aS’ 

and the property found in his house ^ 

property .suspected to be stolen ami arreZ 

the two arrested persons, Arab and Saw * 

,r.ot was to steal the attached propeHv and 

Tl.t “ «» 

not took place. Khirir admit^ ihV" ^ 
occurred when the Pnlieo ^ 6srht 

house. Arab and Sawan^^rmirthat Th^'" 
houses were searched. ^ 

t 

In spite of this admission £ 

been at great pains to show that MaLm''^ 

to attach an exaggerated impSS^ce TT^'' 

in. «... « Mir/nS in-t:; 
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he was not named in the telegram sent that 
evening from 'Dindo Adam by Bhiriasnig. 
But this omission is not surprising for Ala- 
homed Junejo rted as soon as the not occurred 
Bhiriasing probably thouglit it unlikely that 
he would be a Avitness and named only those 
who came with lum to lando Adam. On 
the other hand Alahomed Junejo is named 
in tlie first information said to have been 
recorded at 4 r.M. ti.e next day at Hyder¬ 
abad station. It is contended that this Avas 

not really recorded till 4 I’.M. H 
regretted that the Sessions Judge did not 
record the original information. AN hat is on 
the record is a copy and as this is timed 
4 I'.M., it may be assumed that it was not 
recorded till tlien. But even on this assump¬ 
tion it is incredible that the Police should 
have invented Alahomed Junejo s name by 
4 i-.M. the next day for Alahomed Junejo 
says that he went straiglit from the scene of 
the offence to his village and did not see the 
Police again until the 17tli. The defence 
were alive to the absurdity of this argument 
and so Gul Maliomed, the a witness 

who is liostile to the prosecution so far as 
the case is against the Mir, says tliat he and 
Alurad went to Hyderabad the next day and 
saw Mahomed Junejo in the company of tlie 
Sub-Inspector. I believe Gul Alaliomed has 
been won tiver to say this, Alurad contia- 
dicts him and so does Alahomed Junejo. 
The suggestion, of course, is that the >Sub- 
Inspector Avas coacliing Alahomed Junejo 
before tlie tirst information Avas recorded. 
Tliis is on a par Avitli the evidence of the 
defence Avitnesses, pages 210-243, tliat while 
the case Avas before the Committing 
Alagisti-ate, Maliomed Junejo was brought 
by the Police to Kahi to receive a fur¬ 
ther coachi; on the spot, this e\idence 
is so manifestly false that the learned Pleader 
fortheAlir refrained from referring to it. 
Other points have lieen nmde with a vieAV to 
suggest that Alahomed Junejo was not 
present. His name appears on tlie punch-- 
but the puiichunmus were nut given to 
Air. Stewart till the iStli and may, it is said, 
be forgeries. Snlibat Mari leaves liim out 
of (he list of persons wlio stayed at liis water- 
Avlieedoii the night of tlic lOth. 1 nceil not 
discuss these in detail. It is sulUeimit tti say 
that the very fact tliat Alahomed Junejo is a 
reluctant witness shows that ho Avas not 
invented by the Police or lijs siguaturo 


falsely added to the pnuchiamas and that 
8ohbat Alari gave a different account Avhen 
examined by the Alagistrate under section 164, 

Criminal Procedure Code. 

I am satisfied that Aluhamed Junejo Avas 

present. There aretlnis seven prosecution eye- 

Avitnesscs of tlie riot. 

But before discu.sslng their evidence it 
Avill be convenient to notice the account given 
by the accused. 

Accused No. 1, while admitting the riot, had 
not the curiosity to stir from his otak and did 
not see Avhat liappened. Of tlie other 19 
accused before the Sessions Court only tAVO, 
Khirir accused No. 10, and his son Usif, 
accused No. 17, give an account of Avhat took 
place. Usif only says that he saw the 
Police heating his father. Khirir says he 
had a tight Avith the Police, as they insisted 
in searching his house although his daughter- 
in-law Avas in child-bed. Tills stoiy is not 
supported except by one defence witness 
Gian, page 215, wlio says tbapthe Police got 
tlie better t>f the light with Khirir. This is 
absurd, for the beaten Police had to leave the 
village without making any arrests. Again 
Gul Alahomed, whom Khirir describes as one 

his rcscurers and Avho is to some extent a 
Avitness hostile to the prosecution, says that 
Khirir tlid not object that there was a woman 
in bis bouse, page 59. 

The truth must, therefore, be extracted 
from the evidence of tlie seven eye-witnesses 
for the prosecution. 

Tliroe these witnesses, the two 
and tlie spy, do not admit the presence of the 
Alir, accused No. 1, hut Avith this exception 
all the Avitnesses give the same version of the 
riot, fi'he story is that while Khirir's house 
was being searched, a gun shot was heard and 
that ilie Alir then appeared carrying a gnu 
and leading a gang of about 40 Alohanas^, who 
beat tlie Police, re.seued Arab and Sawan 
and carried off the attached property. The 
Alir then returned to his otak and one of 
Ills followers then came and picked up 
Abdullah and took the Police to the otak 
Avhero the Alir offered them money iu order 
to persuade them to carry the matter uo 

further. 

Now tlioi'o !IV0 mnny iliscrepnneies and 
oxoggi'i'fttious ill this version, but ns to 10 
central fact of tlio Alir’s presence there can* 
wo think, bo no aouht. Even the two paagii 
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and the spy admitted hk presence when 
their statements were recorded before a 
Magistrate on the 18th. He was named in 
the first telegram sent from Tando Adam 

station and he was named by tlie Police 
on their ^way to that station to Ismail pam 
and to Alibux pa,,.-. U i, proved that the 
not started with a gun shot and ended with 
a visit of the beaten Police to the Mir’s 
o(ak As to the gun shot a very feeble 
explanation is suggested by the defence. It 
IS said that the Mir’s brother was shooting 
in the jungle half a mile away and that 
he did hre the shot. But a shot tired half 
a mile away would scarcely attract attention 
and the finding* of a fresh cartridge wad 
near the ofak makes it practically certain 
that the gun was fired at the ofaL This 
must have been fired either by the Mir 

'S incredible 

that the 1 olice after being beaten by the 
Mohanas would have had the hardihood 
to risk another hammering by going to the 
oiak and there attempting to. blackmail the 
Mir. It is far more probable that they 
went at the invitation of the Mir who had 
realised the folly of his conduct and wished 
to hush up the whole affair. The Mir’s own 
account of his conduct points to a guilty 
conscience. I he riot occurred witJiin 400 
yards of his oM-, yet he says he did not 
intervene to prevent the riot and he ren¬ 
dered no assistance to the Police after the 
riot. He remained at Kahi for the next 
three days and left just three hours before 
the arrival of tlie A.ssistant Superintendent 
of Police. His motive is clear—for Sawan 
and Khirir are admittedly his /lan's and 
he, no doubt, resented houses near his oia/c 
being searched. I have, therefore, no doubt 
that the Mir was one of the I’ioters. 

As to what happened during the riot 
the evidence must be treated with great 
caution. There are more than the u.iiual 
number of discrepancies and many of these 
seem to be due to wilful exaggeration. It 
is evident that the Mir never crossed the 
karia in front of Khirir’s house, but that 
he encouraged the rioters and showed him¬ 
self with his gun in order to intimidate 
the Police. The haria was not easy to 
jump and it is unlikely that a man carrying 
a gun would jump across it. All the witnesses 
told the Deputy Superintendent of Police that 
tjie Mir was on the other side of the karia 


and so did Slieroo constable before tbe 
KI,ir,Va j, „„ 

ridicnlous ,t„ry of con.l.He Abdulla,, (5! 

even Bhiriasing himself meSned iT 

ev deuce a, t. fba „bj.c, 

Wau.atrat, “jo “ j, “"""I*.*'"' 

" “““on to focca fo .r 

prisoners, Arab and Sawan Th! 

not bound or secured and tv. + i. 

riolara a, t" 1“"“* 

that the rioters went at once for the 
property. The Pnlim c attached 

poopenj. i-““ 

fmV •'i>"S,r.”nd't'.;: 

f. Polled ia'f " 

was some of the attached propertT^fT'^: 

- sufficient to say that it doeTnot 
with the property : described i^thp / 

or that said tn u , Punch- 

Khirir’s house It seems to T 

although the loss of the attac^^ '' 
was one of the resulte of tlm . P'’°P®rty 

taking of that P^rty wt „ot ’the"'* 
mon object of the riot. GM mX ' 

We are satisfisd that the ofhr^i^ c* 
convicted by the Sessions Judge weTe"" aT"^ 
among the rioters. They werenlkl^ x 
careful identification tefts hpld^ i 

Assistant Superintendent of Police ^A^ 

Nos. 27 and 16 were admittedly presen/”a 
accused Nos. 5,10 and 7 ^ « Present and 

persons who actually struck the IMhc^''^ '' 

con^sideratron * what ^ offZe if'^^"" 

the accused committed? * 

• ^ 
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It is admitted tliat the original wrong¬ 
doers were the Foliee. Bhinasing was 
Otiicer in charge <i the Hyderabad 
Railway Police Station and had no 
autliority to search beyond the limits of 
that station; section Kin (1), Criminal 
Procedure Code. He was aware of this 
and wrote to the officer in charge of the 
Tando Adam Police station, who sent him 
Sheru constable. Kven if Kahi had been 
in the limits of the Tando Adam station, 
Sheru's presence gave Bhiriasing no autho¬ 
rity to .search. Sheru should then have 
made the search under a written order 
of the officer in cliarge of his .station: 
sections Hid and H5.5 (.1), Criminal Pro¬ 
cedure Code. Kahi is, however, in the 
limits of the Tando Allahyar station. The 
officer in charge of that station had given 
no sanction and Bhiriasing had, tliereforc. 
no legal autliority to search hou.ses in 

Kalii- . , M, 1 1 

No doubt, in spite of the illegal senreb, 
the Police would still be justitied m 

arresting suspected persons under section 
54, Criminal Procedure Code, or attach¬ 
ing suspected property under section 550 
(,f the same Code. Tlie maxim that no 
man can take advantage of Ins own 
wrong does not apply, for, as said by 
Baron Bramwell in Hnnprr v. Iaviv (1), it 
means “that no one shall gaiii a right by 
his (»WM wrong and not tliat if he has a 
right, ho shall lo.se it or the power of 
exercising it hy a wrong done in connec¬ 
tion with it.” If, therefore, the object of 
the riot luul been to release the prisoner 
and tlie attached property, the accused 
would have been guilty as found by the 

Sessions Judge of otfence under .section 

for in so arresting and attaching, the 
Police were acting in the di.scharge of their 
duty. But we have found tliat the object of 
the riot was to resist the search and, in 
making the searches, the Ptilice were not 
acting in discharge of their duty. Section 
will not, therefore, apply—while on the other 
hand theaccused under .section 99, Indian Penal 
Code, have no riglit of private defence, for the 
ikilice were acting in good faith under colour 
of their oilice. Of the many cases on this 

11 ) (Im:> 7) 10 Kng. Kei*. 108 U. U. ISO: (i H. 
h. Cjis. ■i'! b. J. b. 75; 3 Jnr. (.\. s.) 1020; 0 

>V. K. 140. 


point it is sufficient to refer to Beg V. 
V,„n,katrnv (2) ami Qneen-Empiess v. Bahp 
(:i) ami, even if the accused had the right of 
private defence, they exceeded it when they 
beat the Police. The offences of Avhich they 
are guilty are those of hurt and noting. It 
will be sufficient to deal with the case as one 
of rioting, a.s the Sessions Judge Tias only 
convicted of one offence in respect of the riot 
and the hurt. The conviction of dacoity 
cannot stand, for the common object of the 

rioters was certainly not theft. 

We reverse the convictions and sentences 

of all the appellants under section 395, 

Penal Code. We alter the oonvuctions of all 
the appellants under sections 3.32 and 149, 
Indian Penal Code, to one under .section 14/, 

Indian Penal Code. 

We reduce the sentence on appellants 
Sawan (accused No. 2), Ibrahim accused 
No. 5), Arab (accused No. 7), Hussein(nccnst I 

No 10), I’hnl (accused No. 13) and khinv 

(accused No. Hi) to four months rigorous 
imprisonment uiidor section 147, Indian Penal 

^ The Mir, accused No. 1, is the chief offender 

hut after anxious consideration, we have 

cided to deal more leniently with him. we 
„re influenced partly by the fact that nny 
sentence of imprisonment xvould be a Ute- 
long punisliinent ito him and part y ly 
conviction that it was merely folly and over¬ 
weening conceit that led him to commit this 

offence. We reduce the 
nawn/„ accii.sed No. 1, to a fine of Rs. 1,000 or 
in default one month’s simple imprisonment. 
We further order under section 106, Cnmna 
Procedure Code, that he execute a on 
hini-self in R-s. 5,000 with two sureties m 
Rs. 2,.500 each to keep the peace for three 


years. 


Sciitences viodifi^d* 

( 2 ) 7 b. H.C. H. 50 Cr. 

(3) 18 A. 240; A. W. N. (1896) 48. 
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PUNJAB CHIEF COURT. 
CRijiixAr. ApcRAr, No. 271 or 1914 

May 20, 1914. 

Scott-Smith. 

MUHAMMAD SIRDAR— Convict— 

Appellant 

ve?'stis 

p 1 n —Respondent. 

Penal Code {Act XT.V of I860), .... 24, 404 477A- 
^ong eufne>< ui Revenue registevs—Fmud or di,. 

oo^e,/" o/-/»^v„OV.„_0/re„c., .4e„,cr 

Where the accused, a pahrari, made wrong entries 
in the Revenue registers, but wliere there was no find- 
mg that he did so with intent to defraud or dislionestly 
within the meaning of section 24, Indian Penal Cod'c’ 

^ document as defined in’ 

section ^4, nor did he fraudulently alter any book 

or roister within the meaning of section 477A of 
the Penal Code. 

Appeal from the orderof the Sessions Judge 

ShahpurDivision, at Sargodha, dated the lOth 

March 1914. 

Messrs. FazUi-Hussain and Devi Das for 
the Appellant. * 

Mr. B. Sevan Petman, for the Respondent. 
JUDGMENT.—The appellant, Muhammad 

Sirdar, a patwari^ has been convicted by the 
Sessions Judge of Shahpur of an offence 
under section 466/477-A, Indian Penal Code, 
and has been sentenced to three months’ 
rigorous imprisonment. 

The offence of which appellant has been 
convicted is, to put it briefly, that he made 
unauthorised entries in the khatauni partal 
book and jamahandi in regard to the status 
of certain donees of land at Gunjial, namely, 
Khan Muhammad and Bahadur \vith intent 
to damage the donees and cause gain to the 
propnetorsi* 

The words in italics are those used by the 
Sessions Judge in his finding and it will be 
noticed that no intent to defraud or to cause 
worngful gain or wrongful loss has been found 
in express words. 

The effect of the entries made by the 
appellant was to show Khan Muhammad and 
Bahadur as malihan qabza^ i.e.y as proprietors 
of their holding merely without any share 
in the shamilat, whereas previously they 
were shown as full proprietors. 

The deed under which these persons 
acquired their rights makes no mention of the 
shamilat and as the Sessions Judge remarks, 
it is a moot point of law as to whether a 


deed of gift not .specifying the shamilat rights 
as going with the area gifted, does or does not 

cawy witli It tlie rights in the shamilat " 

Ordinarily the onn.s would lie upon a donee 
to prove that he was entitled to shamilat 
when the deed of gift is silent on the point, 
and apparently recognizing the justice of 

thus the Revenue Authorities have directed 

that in future cases of gift, a gift which does 
not .specify the conveyance of shamilat rights 
shall be regarded as one without such rights 

and shall be so entered in the records. 

It would, therefore, appear that the 

proper entry as regards the status of the 

donees in question should have been that 

they were maUhan gahza. Upon this point 

Air. Leigh, Settlement Officer, as P W 
No. 1, stated— 

■ , of -malik qahza may be a correct 

interpretation of the status of the proprietors, 
there has heen no decision on that point. 

I he essence of the accused’s offence is that 
he made an entry in the jamahandi altering 

to do^'s^’’ authority 

Ata-ul-Rahman, girdatoar, P. W. No. 2, was 
Hie principal witness for the prosecution 
He was present when the appellant made 
the entries comp ained of; his statement that 
appellant made them surreptitiou.sly without 
his knowledge has been held by the Sessions 
Judge, and, in my opinion, rightly, to be 

Uii vPU©* 

As to what really took place the learned 
udge relied upon the evidence of Fatteh 
Khan, lamhardar, P. W, No. 6, who stated that 

while the accused and Ata-ul-Rahman 
were sitting together, the proprietors Ue 
co-sharers in the holding other than the 

the deed of 

pft, that after accused had read the deed 

he pointed out to Ata-ul-Rahman that Khan 

Muhammad and Bahadur should be entered 
as mahkan qahza, that the girdawar refused 
to make any alteration” and then saidT 
accused in effect, “if you want to ma£ 
any alteration make it yourself”, which ac 
cused proceeded to do and then we;taway. 

Fromth^ man’s evidence and from the 
the Naib-Tahsildar, it 

must have been many peoiTeVetit wbmi 
this took place. There q Ai x 

to the status of the donees and the^paLari 
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having regard to the deed of gift and to 
the Revenue rules, was of opinion that 
they should bo shown as mnhkmi qnh.a, 
he wanted the gmJnn-ar to make an entry 
accordingly and when the latter refused 

to do so, lie made it himselt. 

The above facts appear to me undoubt¬ 
edly to suggest the inference that appel- 
lant made the entries in accordance with 
what he considered they ought to he and 
not with any intention to defraud, or to 
cause wrongful gain or loss to any one. 
Had his motive been dishonest or fraudulent, 
he would hardly have made the emtrie.s 
openly aii.l after a discussion with his 
superior officer as to wliat tliey sl.ould be. 

The chief points relied upon by the 
Ses.sions Judge, as indicating a dishonest in- 

tentmn^aio writing in the pur/uMiook of tlio 

words, malik qnhza (hirj hnin 

(2) tlie making of the entry in the 

jamohamU in ink instead of pencil i 

(3) the Se.ssions Judge says the entry of 
the above words in the pnr/'il book was a 
Tnis-stateniont. This is so, if it was meant 
to refer to the previous entry in tlie .vimnUimh, 
but appellant prol.ably meant it to refer 
to the entry as corrected by him As 
regards the entry in the .giiimhmirb being 
made in ink. it must bo remembered that 

appellant erased it very .shortly afterwards, 

and his explanation of his conduct is po.s- 
sibly ciuite true. 

He certainly acted in llagrant disregard 
of the Revenue rules, but 1 cannot see that 
these two points override the strong 

presumption of ^o/-s which, in in 

opinion, arises from the eirciimstancc.s iindei 
which the entries were maile. 

The Settlement Oflicer thought the puni.sh- 
ment of dismissal would suffice for the ap¬ 
pellant’s infraction of the rules, and did 
not think it necessary to order a prosecu¬ 
tion, It was only when a further idiargo 
of making away with the j.ini'iInnuJi was 
brought against him, a charge' which tho 
Sessions Judge finds was manufactured by 
Ata-ul-Rahman and of which appellant was 
aeauitted, that a prosecution was ordered. 

J’he Assessors were unanimously of opinion 
wlien appellant made the entries ho 
liad no intention of causing harm to 


any one, and I have no hesitation in agree- 

ing w'ith them. . . , . 

I have .shown in the beginning of tins 

iudgment that there is no expre.ss finding 
'by the Se.ssions Judge that appellant made 
the entries with intent to defraud or dis¬ 
honestly, within the meaning j’’ 

Indian Penal Code, in other words, there 
is no finding that he made a false document 

as defined in .section 464, or that 1'^ 
lently altered any boo^k or register within the 

moaning of section 477A. i + 1,0 

It is not shown that the making of the 

entries was likely to deprive the 
anyi’iffbtto wbicli they were entitled, the 
effert miirht merely have been to show 
correctly their status which was P’’<=viously 
shown incorrectly. A correction of an entry 
in a Revenue Record might prevent a person 
getting a share in the slmniiht, but ''O''o^^ 
not be defrauded of something to which e 
had no right. A main ingredient of t e 

offence, therefore, is wanting, e''®" J’'® 

Sessions Judge’s tindiiig.s I would hold that 

the conviction is unsustainable. ^ i j.i * 

I accept the appeal and. .sotting aside the 

conviction and .sentence, acciuit appellant and 
ili.^chur^c him fn>ni his bail. 

Appeal accepted 


MADRAS HIGH COURT. 

CisiMiN.M. Rf.vision Cask No. ’-^73 op 1914. 
(Takkn n* No. 1*2 of 1914-.; 

Aupust 18, lOl t. 

—Mr. Justice Oldfield. 

Tu rr RASAABIAI.—Accused. 

qrn„<h„othf'r of hci qntiMuht—M r ^ 

o',a, pc,-s ,fr„d. r"-”^''-^X,her 

,1, 0001 , foclor i» po.s<.n,| ih-nlh y'''''". jjfgh 

to cxcrch,' iUsrn'Iion "•'*<>» H 3 . 

Ciiurl, of iitfcrfvrenrt'. » 

AVIioro nil old womnu of 50 yoars of . v 

l.n.l lung tuilcl her .l,n.ghter-i«-l«w null resented 

hvv iiitnisitiu and had worked hersolf \\\ 

of lialvod agaiust her, taking ^J 

),cr ahsem-e from tWe l.ouso, entered it and lunrUor 

lu'i'livo voiirs'old .rnuuU'hdd with hoin 
and i.oildn- was 

on her holmlf which could, if fthe' 
rtiYortloa nnv sort of IcL-al or moral justiftcnti , . 
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uicrc fjict tliat the ease rests on cireuinstantial 
ancl not direct evicloncc slioiUd not affect the i)a«vin-r 
or death sentence. ” 

Per Aijhng, J .—Comparative leiiitv to women is a 
commonly accepted rule of practice tlioimdi, need- 
less to say, not of law, but in dealinii: 'vitli an atrocious 
crime like this the mere sex of the criminal should 
not bar the imposition of a sentence which would 
be considered a])propriate in the case of a man. 

lor SeAtagin Atfjar, J, {(h's.iciifituj)—Where a con¬ 
viction IS based purely upon circumstantial endence 
It IS an clement to be taken into consideration in 
determining the nature of the sentence. Where 
in addition to it, there are the facts that the 
prisoner is a woman .30 years old and a period 
of four months has elapsed from the date of her 
conviction, no case is made out for alterim^ the 
sentence of transportation for life into one of death. 

Per Oidjicid, J.—Whvrc the principle on which a 
Sessions Judge exercises his discretion is mis¬ 
conceived, a High Court can interfere in revision 
with that exercise of discretion. 


The criminal revision case and the appeal 
(Criminal Appeal No. 269 of 1914) coming 
on for hearing on the 20tli July 1914, upon 
perusing the appeal petition, the judgment 
of the lower Court and the I'ecords sub¬ 
mitted in accordance with the proceedings 
of this Court, dated 21.st April 1914, and 

upon hearing the arguments of Mr. P. P. 
Srinicasa Aiyangar, Counsel, on behalf of the 
prisoner appointed under Cr. 0., dated 17th 
December 18S4, No. 3273, Judicial, and of 
Mr. J. C. Adam, for the Public Prosecutor 
on behalf of the Government, and the cases 
having stood over for consideration until 
the 2Sth of July 1914, the Court (Ayling 
and Seshagiri Aij-ar, JJ.) delivered the 
following 


JUDGMENT. 

Aylixo, j. —The accused in this case, a 
woman of 50 years of age, has been convicted 
of the murder of her grandson, a child of 
five, and sentenced to tran.sportation for life. 
Against this conviction and sentence she 
appeals. The case lias, at the same time, 
been taken up in revision under section 435, 
Criminal Procedure Code, by this Court, and 
accused has been called upon to show cause 
why she should not be sentenced to death. 

The prosecution evidence shows that for 
some time prior to the date of the child’s 
death, 1st December 1913, there had been 
acute ill-feeling in the family. Accused’s 
son, the father of the child, had discarded 
his wife (Prosecution \Yitness No. 1) four 
years ago and had been living with a woman 
of another caste at Erode. Accused’s 


liusband, an old man of 70, taking pity 
on Ins destitute daugliter-in-law, allowed her 
and her child to live in the family house and 
made some provision for her maintenance, 
iiiis was fiercely resented by the .son and 

hy accused: and repeated quarrels ensued 
going to the length of personal violence, and 
a petition by the old man to have his son 
bound over to keep tlie peace. Accused 
hved .separately from her husband, for whom 
Pro.secution Witiie.ss No. 1 had to cook. In 

ilaj 191d, accused s husband e.xecuted docu¬ 
ments alienating tlie bulk of his property 
partly in favour of Prosecution Witness No.’ 

1 and the deceased child and partly in 
favour of one of liis daughter.s. It was 
after thus that the ill-feeling became .so acute 
that the Pro.secution IVitne.ss No. 10 petition¬ 
ed the Deputy Magistrate, and his son was 
warned by the Police. Matters appear to 
nave got no better. 


On the day of offence just before dawn, 
Prosecution A\ itne.ss No. 1 went out of the 
house to get firewood leaving her child asleep 
on a cot. During her absence, accused en¬ 
tered the compartment of tlie liouse occupied 
by Prosecution Witness No, 1, and bolted 
herself in with the cliild. Screams were 
heard; the mother rushed back, and neigh¬ 
bours assembled. Accused refused to open 
the door, and forcibly resisted attempts to 
break in. The door was eventually burst open 
and the child was found lying dead, with a 
fractured skull and si.x stabs on the body 
penetrating the lung, liver, abdomen and 
intestines. Accused, and no one else, was 
in tlie room. The weapon used appears to 
have been a large heavy pointed file (M. O. 
II), which, according to the most credible 

evidence, was found struck in the earth of 
the floor. 

AVe have the evidence of nine witnesses 
(.Prosecution AVitnesses Nos. I to 9) to the 
effect that accused was found in the room 
under the above circumstances. The evidence 
has been very fully and carefully discussed 
m the judgment of the Additional Sessions 
Judge, who has accepted, and acted upon it. 

1 see no reason whatever to differ from 
him, and in fact very little argument on the 
correctness of the conviction was addressed 

accase^cf Counsel who represented 

Her defence has been that the chflA eithe? 
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died a natural deatli, nr was killed by some 

one else: and that on '''-'V^ 
village that morning she was se./,ed and tie 
up and tlm case concocted aganrst bei o 
evidence is adduced in support of tins stoij. 

I have no hesitation whatever ni conhrm- 

ing the convictitm. 

There remains the more dilHcult .juestion 
of wlietl.er the sentence imposed is adeipiate, 
or wliether it imperatively calls for enhance¬ 
ment. The atrocious nature o the crime 
«ill he apparent from the facts which I have 
set forth above. There seems b> be no doubt 
that accused, who had long hated her daught e. - 
in-law and resented her intrusion, had tin 
the words of the Additional be.ssions Judge) 
worked herself up to a freii/.y of hatred 
against her and, taking advantage of lei 
absence, entered the house ami murdered the 

innocent child with horrible cruelty. I luuo 

looked in vain for any extenuating circum¬ 
stances. Accused has alleged immoral 
relations between her husband and 1 ro- 
secution Witness No. 1. How far tins, if 
true could be taken in e.xteiiuation seems to 
me very doubtful; but there is not a particle 
of evidence to support the idea, which is most 
improbable. It is suggested tliat she may 
have been instigated by her -son who paid lier 
a visit the previous evening. Hus is pure 
surmise and, if true, would not materially 
assist her. It is suggested that she may 
have been an.vioiis to recover tlie property 
alienated by the old man; but tlie murder 
would not liave this elTect, and however lar 
she may have had an eye on tins, it .seems 
clear that blind and furious hatred again.st 
Pro,secution Witne.ss No. 1 and lier child 
was the real dominating motive. There is 

evidence that she had on a previous occasion 

nearly siitt'ocated the child: and, as has lieen 
.seen, from first to last she has exhibited no 
sign of regret. I’leas of extenuating cireiim- 
stances have been .set up lor, and not by, her. 

The Additional Sessions Judge has refrain¬ 
ed from imposing the extreme .senleiice on 
the .sole ground that tliere is nodinct 
evidence of her crime. It sliouhl be 
u 111 lei'essarV to point out tbat this i.s no 
reason at all. The mere fact that the case 
rests on circumstantial and not direct evidence 
should not alTect the sentence. If the 
evidence, whichever it be, leaves a reasonalde 
doubt of tlie accu.sed’s guilt, the accu.sed is 


entitled to acauittal. If it does not, the 
accu.sed should receive an appropriate 
.sentence. There are cases in which the 
absence of direct evidence may leave it open 
to doubt whether the crime may not have 
been committed in circumstances which 
would to some extent extenuate the accused s 
guilt and the doubt thus engendered may 
rightly affect the Court in deterinining the 
sentence to be imposed. But this is not 
such a ease: the evidence adduced discloses 
enough of the circumstances of the crime to 
preclude the possibility of the existence of 
uiidi.sclosed extenuating circum.stance.s. 

The sex of the criminal and the lapse ot 
time since the crime and the trial are the 
other circumstances which have been urged 

before us on behalf of accused. 

Comparative lenity to women is a com¬ 
monly accepted rule of pratice, though, need¬ 
iest to say, not of law; but in dealing with 

an atrocious crime like this, I cannot admit 

tbat tbo mere sex of the criminal should bar 
the imposition of a sentence which would 
be considered appropriate in the case of a 

man. 

Tliere only remains the delay. The crime 
was committed on 1st December IJIA 
Accused was eonvicted on ‘i.Ird March • 

The calendar of the case (including a printed 
copy of the judgment) was received in this 
Clourt on I ttl. April 1914. Three days later 
the learned Judge of this Court, who perused 
the same, ordered the ca.se to be taken up 
in revision, records to be called for and 
printed, and the case to be posted after notice 
to accused and the Public Prosociitoi. m 
vacation began on May ilrd and it was, of 
course, impracticable to post the case e ore 
tliat. It would, in the ordinary course, have 
come before my learned brother and iiiyseU, 
sitting on the mid-vacation Bench, but it was 
apparently postponed in order that it might be 
dealt with in connection with the appeal which 
accused had tiled, and which was received on 

•J8th .May 1914. Both have been heard to¬ 
gether within a week of the re-opeuuig of 

tin* Court. , 

It seems to me that there has been no undue 

delay in disposing ot the matter. Sentimeiitol 
objections may, no doubt, be urged against the 
substitution of a death sentence or^ on 
transportation for life, wliiqli has been 
by a competent Court in the e.xei-cise ot its 
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dLs^refcioa. I fully appreciate these. But 
section 439, Criminal Procedure Code, 
specifically empowers this Court to enhance a 
sentence on revision. If these objections 
prevailed this power would be rendered 
nugatory, at any rate so far as murder cases 
are concerned: logically it is difficult to see 
why other cases should not stand on tlie same 
footing. This Court will, of course, always be 
reluctant to enhance a sentence particularly 
when it means imposing the extreme penalty 
of the law: but I do not think we should 
shrink from doing so when, as in the present 
case, the atrocious nature of the crime seems 
to call for it and where the original Court 
has been influenced in determining the 
sentence by a wholly wrong idea. 

I have given very careful thought to this 
case: and it seems to me that if ever there 
was a case in which a death sentence was 
imperatively called for, it is this case. 

I would, therefore, set aside the sentence of 
transportation for life and sentence accused to 
be hanged 

Seshagiri Aiyar, J.—I agree that the 
conviction is right. It was a cruel murder. 
The immediate cause of the murder was the 
transferring to the deceased boy and his 
mother a good portion of his property by 
Prosecution Witness No. 10, the husband of 
the accused. This unnatural murder was, 
therefore, dictated by motives of spite and 
revenge. I do not agree with Mr. Adam that 
the object was to secure property. The 
appeal must be dismissed. I am of opinion 
that the case for enhancement of punishment 
should be dismissed as well. The Sessions 
Judge has applied his mind to the question of 
sentence and has come to the conclusion that 
the extreme penalty of the law should not be 
imposed. I see no sufficient reason for 
interfering with his discretion. I am not pre¬ 
pared to say that where a conviction is sus¬ 
tained purely on circumstantial evidence that 
is not an element to be taken into account in 
determining the nature of the sentence, though 
by itself it may not be a sufficient ground 
for not passing the sentence of death. There 
are other considerations in this case. The 
accused is a woman. She is 6fty years of age. 
It is now four months since she has been 
convicted. Bach one of these circumstances 
may not by itself justify the reduction of the 
sentence. Taken together they are sufficient 
tp justify me in holding that there is no 


ground for interfering with the discretion of 
the Sessions Judge. I would, therefore, reject 
tlie case for enhancement of sentence. 

By THE Corin'.—In the result, the appeal 
is dismissed and the revision case referred 
for the orders of a third Judge. 

Jhis criminal revision case coming on for 
hearing under the provisions of section 429 
of tlie Code of Criminal Procedure on the 14th 
August 1914 upon perusing the judg¬ 
ment in Criminal Appeal No. 269 of 1914 and 

Criminal Revision Case No. 273 of 1914 on 

the file of the High Court dismissing the 
criminal appeal and referring the criminal 
revision case for the orders of a third Judge, 
the record submitted in accordance with the 
proceedings of this Court, dated 21st April' 
1914, and upon hearing the arguments of 
Mr. P. P. Srinivasa Aiyangar, Counsel, on be-, 
half of the prisoner appointed under G. 

0., dated 17th December 1884, No. 3273 
Judicial, and of Mr, J. C. Adam for the 
Public Prosecutor on behalf of the Govern¬ 
ment and the case having stood over for 
consideration till this day, Mr. Justice Oldfield 
delivered the following 

JUDGMENT.—The question is whether 
sentence of death should be pa.ssed on accused 
instead of the sentence of transportation for 
life, which she has already received. It comes 
before me in consequence of disagreement 
between two learned Judges. 

The learned Sessions Judge in compliance 
with section 367 of the Criminal Procedure 
Code recorded his reason for not passing 
sentence of death in the words: - “l take into 
consideration the fact that there is no direct 
evidence of accused’s crime;” that is, as I 
understand him, no evidence of any eye¬ 
witness of the act by which death was 
caused. It is not contended that this reason 
corresponds with any general rule, sanctioned 
by authority. Mr. Justice Ayling has given 
reasons, which I respectfully adopt, for hold¬ 
ing that such a rule could have no sound 
foundation. I add that it would be useless 
in many cases, because, if the evidence of an 
eye-witness is available, it is not necessarily 
or apart from the indirect evidence, which 
corroborates it, the sole or chief ground for 
the Court’s conclusion. 

No doubt, as the same learned Judge 
observed, the fact that the evidence is 
indirect may legitimately affect the sentence ' 
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in the circumstances of the particular case, as 
for instance l)y rendering admissible the 
possibility of extenuating facts or motives, 
which the accused cannot be expected to 
prove strictly. Jlut that is not in question 
here. The exact motive for accused's act 
may be uncertain. 13ut nothing lias been 
alleged by her or suggested on her behalf, 
whicli could, if established, have aiforded 
any sort of legal or moral iustiHcatioii. 
When tlie principle, on which the learned 
Sessions Judge statedly exercised his 
discretion, was misconceived, there can be 
no objection to interference with that exercise 
in revision. 

The otlier matters relied on by accuscd’.s 
Counsel are the sex and age of accused and 
the delay of a little over four months 
between the judgment of the lower Court 
and the hearing here. Certainly they 
deserve consideration. Jlut they must be 
weighed against the circumstances of the 
case. Jlr. Justice Ayling has dealt with 
them fully, and 1 need not repeat his 
observations, iii wliich I concur. Tlie 
murder was, as l)otli learned Judges held, 
most cruel ami it was committed in Coim¬ 
batore, a di.strict in which olTences affecting 
life and against tlie per.son are too freciuent. 
The case, therefore, is not one for leniency. 
After careful consideration 1 am C(mstrained 
to agree with ^Ir. Justice Ayling as to the 
necessity for revision. The sentence of 
transportation must, therefore, be set asidi*. 
The accused is sentenced to be banged. 

Si’uh.'ure o/ dcufh 


CALCUTTA JIlCiH COURT. 
CiiiMiNAi. Ri lk No. lld() OK 1914. 

August 1-, 1914. 

rr(‘sr)((’. —ill*. Justice Sbarfuddiii and 

Mr. .justice Ten non. 

Tkukm- JANAKl NATH CllANRAVARTI 

— PKlTTlONKK 


JNANENDRA NATH CHAKRAVART1-- 
Ri;n;ivi:ii—O pkositk 1’ai;tv. 

Vrnnl Cmh’ Art XfA' oj ISfJO), ,v, ISS — \\-i lnil ttnh'r 
in rnin(n'(' irhrthri' Injiil -Dlsulirijimi 

ordci', irhrilirr offi’iicr—Cyniiinnl Prticriliiiv Co ir f.lc^ 

Vof isos;, KM, 1H7. 

A V(‘rl)rtl order ro n'movo mi obsinudioii hns not the 
oti'cct of u final order luider section 137, Criminal 


CHAKRAVARTI. 

rrocedurc Code, and is not lawful, and a person dis¬ 
obeying such an order is not guilty of an offence 
under section 188, Indian Penal Code. 

Revision against an order of the Sub- 
Divisional Magistrate of Gaibandha, dated 

IStli May 1914. . i .i 

FACTS.—This was a Rule obtained by the 

petitioner calling upon the District Magis¬ 
trate, Rangpnr, to show cause Avhy the pro¬ 
ceedings taken against the petitioner under 
section ISS, Indian Penal Code, at the instance 
of the Sub-Divisional lifagistrate of Gai- 
bandlia should not be quashed. The pro¬ 
ceedings were taken \inder the following 

circumstances:— 

in 1908 tliere was a dispute between certain 
co-sharer zetnimhirs about tlie levy of tolls at 
(Jaibandha Ba/ar. A proceeding under sec¬ 
tion 145, Criminal Procedure Code, was taken 
]»y the Sub-Divisional Ollicer who subse¬ 
quently attached the land under section 146, 
Criminal Procedure Code, ami appointed the 
opposite party a Receiver to levy tolls, al¬ 
though the zctniiidars continued to collect 

rent from the shops. 

On Sth j\lay 1914 the petitioner, a tenant 
Ilf the zi'iniuihtrs, raised a hut in the Ba/ar. 
On Ibtli M iy 1914 the Receiver reported to 

tlie Sub-Divisional Otliccr of the raising of 
tlio lint and prayed for demolition thereof. 

IStb May 1914, the Sub-Divisional Ollioer 
went to the spot and called upon tbo peti¬ 
tioner to pull down the but, which the 
petitioner refused to do. The Sub-Divisional 
Cltbcer llew into a rage and went away. On 
the .same day tlie Sub-Divisional Officer 
issued a notice calling upon tlie petitioner to 
appear at 1 i .M. for trial under section ISc, 
Imliun Penal Code. The petitioner moved 
against Ibis order and obtained this Rule. 

.Mr. K. X. Clitnulhiin, Counsel, and Dr. 

Xtfrr.d, ilHiuilra .Sr» in support of the 

Rule. 

Mr. rhandliHri.—ThG order which the pe¬ 
titioner disobeyed wa.s not an order / 
made and lawfully promulgated by a public 

servant. , 

[ShahKI-ddix, J.—The order cannot be 

.instilled either under section M-i, Criminal 

Procedure Code, as it was not a written order 

or under section Ido, Criminal Procedure 

Code, in a proceeding under Chapter X.asno 

conditional order seems to have been made.J 

•lUUGMENT.—In this case the proceed. 

ings have been taken against the pet tionei3 
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under section IbS, Indian Penal Code. They 
have been taken at the instance of the Sub- 
Divisional Magistrate of Gaibandlia and the 
order Avhich forms the subject-matter of the 
proceedings is a verbal order said to have been 
made by the Sub-Divisional Officer on the 
18th I^lay. From the explanation submitted 
by the Sub-Divisional Magistrate he appears 
to be under the impression that he was acting 
under section 133, Criminal Procedure Code, 
and that his verbal order had the effect of a 
final order made under section 137, Criminal 
Procedure Code. This is clearly erroneous 
and it, therefore, does not appear that there 
is in this case any lawful order which may 
appropriately form the subject-matter of a 
prosecution under section 188, Indian Penal 
Code. We, therefore, quash the proceedings 
and make the Rule absolute. 

liide made absolute. 


LOWER BURMA CHIEF COURT. 
CitiMiNAL Appeals Nos. 705 and 791 of 1914. 

December 1, 1914. 

Presenh—Sir Charles Fox, Kt., Chief Judge, 

and Mr. Justice Parlefct. 

NGA PO THEIN and another—Accused 


versun 

EMPEROR— Opposite Party. 

Peiwl Code (Act XLV of lb.fi0), 302 —Accused s 

sfatemeytt not incriminating himself, v'hethcr confession 
■^Identijication, ivhen su^cient to convict—Grave 

picion. whether su^icient for conviction. ^ . ■ *, 

An accusetl’s statement -whicli does not incnmiuate 
himself, is not a confession and cannot be used 

against his co-accused. 

Identification, unless conclusive, cannot be made 
the basis of a conviction, specially when the identi¬ 
fiers are nervously upset and do not mention tlie 
striking features of the accused m their first mfoima- 


Tiie gravest suspicion against the accused will not 
Bufilce to convict them of a crime unless e\"i enco 

establishes it beyond all doubt. , t, ♦ i 

Appeal from the order of the Additional 
Sessions Judge of Toungoo, dated the bth 
of September 1914, passed in Sessions irial 

No. 68 of 1914. 


JUDGMENT. 

Parlett, J. —Nga Po Thein and Nga Tun 
Tin have been convicted of murder and abet¬ 
ment of murder respectively and have been 


.sentenced, the former, to death and, the 
latter, to transportation fur life. Tliey are 
relatives. Po Thein is 19 years of age 
and Tun Tin about 17, as is shown by his 
appearance, bj'" his statement to tlie Magis¬ 
trate tlie daj" after his arrest and by the 
defence evidence. In Court, however, he gave 
his age as 15. 

Between 3 and 4 j-.m., on the 14th April 
1914, tliree Karen women Avere returning to 
their village, Pyinmanya. They were in 
single file, Ma Pa Le Bo in front, then Ma 
The Nu and Ma Dun E behind. At the edge 
of some jungle they met two men each Avith 
a da, Avho inquired Avhether tliey had seen 
any buffaloes ; saying tliey had not, the 
Avomen Avent on. 

The plan filed sliows tliat the Avomen 
Avere going southwards and the men north- 
AA'ards. AVhen Ma Pa Le Bo and Ma The 
Nu had gone, according to the plan, about 
100 yard.s, they heard Ma Dun E call for 
help and turning round, they .saw her only 
eleven yards behind them. The taller of 
the two men they had previously met Avas 
pulling her and cutting her with the da. Ma 
The Nu says they Avere struggling over a 
da and the man cut Ma Dnn E over the 
head Avith it. The other man A\'as standing 
close by. The Avitnesses at once started to 
run to their village, only some 600 yards 
aAA'ay, and Ma Dun E came running after them 
calling out to Avait for her to come up. She 
had a cut on her head and both her arms 
Avere nearly severed and she Avas unable 
to go far. Ma The Nu Avent to the village 
for help and she AA^as taken in. She died 
after a feAV hours. The AA^ound on the head 
Avas not of a very serious nature, 
but in the absence of surgical aid death 
from either of the severed arms was inevi¬ 
table. Head constable Mg, Tun Zan from 
IntagaAV Police Station tAvo miles aAvay Avent 
to the village and took Ma Pa Le Bo’s report 
Avhich, hoAvever, gives few details and does not 
mention that the men had previously met 
and accosted them. Tun Zan says both she 
and Ma The Nu seemed to be in a state 
of nervous collapse and said they were 
unable to recognise either of the men. The 
next day Sub-Inspector Mg. MaAV took over 
the investigation. Upon questioning the 
two AVomen they said they Avere completely 
upset and shaken and asked him to defer 
his examination of them andj as their faco /3 
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showed liim tliat they were much upset witli 
fear, lie did so. 

Inquiry showed that two men liad earlier 
on tlie afternoon of tlie crime been seen by 
.some herdsmen on the road on which Ma 
Dun E was and about half a mile soutli 
of the scene of the crime. There is no 
satisfactory identiHcation by any of them 
of either of tlie accused as one of the men 
they saw. OntlielStli Februar^q however, 
information was obtained from ^Ig. Po Ko 
of Kywepia village, about a mile south of 
the scene of the crime, that on the afternoon 
when it occurred he saw two men in his 
village, the taller of whom asked him if be 
had seen a buffalo. He had seen this man 
five days earlier at Mg. Twe’s hou.se in his 
own village. Mg. Twe stated that tlie man 
in question had given liimself out as the 
son of one San Shun, whom be knew, and 
that he had come from Damathaik Pagoda 
festival. San Shun is the father of Nga Po 
Thein, first accused, and lives at Intagaw, two 
miles from the scene of crime, and Po Thein 
was known to Sub-Inspector Mg. Maw as 
lie was formerly in the Police. On the same 
day Ma Po Le Bo and Ma The Nu were 
again examined by Mg. Maw and pro¬ 
fessed their ability to recognise Ma Dun E's 
assailants and gave some de.scription of 
them. 

On the i9th February it was leai-nt that 
Po Thein and 2nd accu.sed, Tun Tin, a rela¬ 
tive and close friend of iiis, had Irft their 
village to go and clear Un the 20th 

Mg. ilaw with two coiistahles ami several 
others found tliom cutting fftJttigi/a with one 
Nga Hmat, but as .soon us the party apjieared 
the three ran away and escaped. Mg. Maw 
subsequently learnt that alioiit 7 a. .m. on tiie 
morning of the crime the two accused and 
.seven other men were given a (luart and a lialf 
of country spirit liy .Mg. l>o 'I'liaing oi 
Intagaw whom they then assisted in 
winnowing his paddy, that about noonthetwo 
accused left sayingthey were going to Kywopin. 
Jtis not suggested that they were into.xieated 
and considering the number of men who 
.shared the .spirit and the interval that 
had elapsed .since taking it, tliey can no 
longer have been appreciably under its in- 
liuence. 

On the kh March Mg. Maw .says lie came 
upon Po 'J’heiii Jislccp in tin* jungle, but did 



not recognise him at once and he escaped 
before he could apprehend him. On the 23rd 
March Ma The Nyun’.s house in Intagaw was 
burnt down and near it was found a letter, Ex¬ 
hibit C, purporting to come from the two 
accu.sed and to be signed by the first accused 
and tl'.reatening to murder three men in the 
village in revenge for villagers plotting to 
catch them. ^Ig. Myo, 12th P, W., whe 
profe.s.ses to know Po Thein’s handwriting 
and to identify it in two other letters, 
Exhibits U and F, which Po Thein admits 
that he wrote, says that Exhibit C is not in 
Po Tliein's liandwriting. He was not asked 
on what he based this opinion, nor did he 
point out how the handwriting in Exhibit C 
differed from tliat in Exhibits D and F. In 
my opinion tlie internal evidence of the 


three letters points strongly to their common 
authorship. If, however, Po Thein did write 
Exhibit C it only goes to show, ns is suffi¬ 
ciently clear on other grounds, that all this 
time he and Tun Tin were in hiding in the 
vicinity. On the oth April information was 
laid to tlie Police that the two accused had 
kidnapped a boy of the village, named San 
Clii, and had extorted a ransom of Rs. 200 
for his release. They then left the neigh¬ 
bourhood. Po Tliein's letters, Exhibits D 
ami F, led to Tun Tin's arrest in Hsipaw 
in the Slmu States at 6 p.m. on the 20th 
Juno and Po Tliein’s arrest on the following 
day. At 11 a.m., on tlie 21st June, Tun Tin 
made a long confession, Exhibit A, to a 
Magistrate. The gist of it, .so far as this 
case is concerned, is tliat Po Thein accepted 
the liiiuor Po Timing offered him and was 
drunk. After winnowing Po Timing’s paddy 
tliey went to the well in Pyi»inanga village 
to liatlip, tlien to the Damathaik Pagoda 
and then into the country. Po Thein said 
he was tired and wanted to sit down, the 
three knren women came along Po 
Thein followed them while Tun Tin remain¬ 
ed sitting. In a little while he heard a 
noise, stood up and saw Po Thein and a 
Karru woman struggling 50 yards off. 
Po Thein hit her with a da over the head 
once and came running towards him and 
they both ran into the jungle and subse¬ 
quently went home. Ho now says that this' 
confession is untrue and was made because 
^Ig. Maw tutored him to do so. As the 
Sessions Judge points out, it does not in- 
criiniimfe Tun Tin liimself and cannot be 
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taken into account against Po Thein. I 
agree with him that it should be left out 
of consideration altogether. Both accused 
say that after finishing work at Po Thaing’s 
threshing floor tliey returned to their 
homes in Intagaw and never went near the 
scene of crime at all. They pretend thnt 
they ran away from the fanngyn, not because 
they recognised the Police in the party but 
because they thought they were head¬ 
hunters who, they liad heard, infested 
these jungles. Po Thein denies escaping 
from Mg. Maw a second time. They say they 
went to the Shan States to get work. 
Their defence evidence, if believed, only 
accounts for their presence in their village 
till 3 to 4 F.M. and is far too indefinite to 
establish the possibilty of their being at 
the scene of the crime when it was com¬ 
mitted. On the 25th June the accused 
were brought to Pegu and on the 1st July 
a parade was held in the lock-up at wliich 
Ma Pa Le Bo and Po Ko identified both 
the accused. A month later Ma The Nu 
did the same. The convictions have been 
based upon the identifications by the two 
Karen women and upon the accused’s conduct 
after the date of the crime. The Judge 
considered that the parade Avas fairly held, 
the Township officer being present, and that 
the Avomen could not have seen them at any 
time between the 25th June and the 1st or 
in the case of Ma The Nu, the 31st of July, 
But proof of a meeting Avith the accused 
is not necessary to throAV doubt on the 
identification. The po.ssibility that they 
might have received a hint as to the per¬ 
sonal appearance of the men arrested has 
certainly been in no^ AA’^ay precluded. The 
Judge notes that “each accused has a 
peculiar cast of visage Avhich no one could 
help remembering. Po Thein s eyes pro¬ 
trude and he has curiously emphasized 
features.' Tun Tin has a very noticeable 
appearance and shape of head and face. 
This would lead one to expect that their 
features Avould impress themselves on the 
tAvo Avomen’s memories AAdien they first met 
and asked them about the buffaloes and 
before anything happened to shake their 
nerves. This meeting, it must be noted, is 
not mentioned in Ma Pa Le Bo’s first inform¬ 
ation report made the same evening. Both 
of them said definitely that they Avould 
not remember the men if they saw them 


again. In Ma Pa Le Bo’s case at any rate 
this cannot be attributed to mere nervous¬ 
ness, as she Avas then sufficiently collected 
to make a statement of considerable length 
to Mg. Tun Zan. The next day they 
told Mg. MaAv that they Avere still too 
upset to answer any more questions or 
even to communicate tlie simple fact 
that they thought that they could identify 
the men. 

This Avas not said till the 18th and the 
description then given A\^as merely that one 
Avas tall and dark Avithout a moustache 
and the other short. It contained no 
mention of the striking personality of 
either accused. It must be borne in mind 
that it Avas on this day that Po Ko and 
Mg. Tavo gave their information, and since 
Mg. Maw as their felloAv-villager knew the 
1st accused, the son of San Shan, Avell 
and doubtless also his relative and close 
friend, Tun Tin, his suspicions must have been 
directed toAvards them at least from that 
day. The events of the next few days 
sheAved every one Avho the suspects Avere. 
That the t\A^o Karen Avomen should not 
learn their names is hardly to be supposed 
and it is easy to understand that they may 
have gathered some hint of Avhat they Avere 
like. 

Ma Pa Le Bo’s conduct at the parade is 
described as follows: ‘'She Avalked up and 
down 5 or' 6 times before picking out 
the two accused. She said, ‘These are like 
the men.’” IVIa The Nu, no doubt, picked 
them out at once, but this was a Avhole 
month later. Ma Pa Le Bo’s behaviour 
seems hardly like that of a Avoman upon 
Avhose memory the striking features of the 
two men had made an indelible impression. 
The Judge considered that the neurotic 
and highly strung temperaments of these 
Avomen sufficiently explained their apparent¬ 
ly strange behaviour. In view of Ma Po 
Le Bo’s first information report I doubt 
if this view can be accepted in her case. 
It appears to me, moreover, that if they 
Avere in fact so thoroughly scared by the 
occurrence that it took them four days to 
recover sufficiently to be able to say that 
they could recognise the men, they are not 
persons Avhose identification of those men 

made four to five months later can be relied 
upon. 


I 
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As to the accused’s conduct after tlic 
crime, it was, no doubt, sucli as might be 
expected from guilty pei’sons; l)ut it cannot 
be saiil that it is inconsistent with their 
innocerjce of this particular crime. Mg. Maw 
certainly suspected tliem from an early date 
and whether or not their journey to tlie 
jungle to cut tanugyu was iiiduced by their 
knowledge of sucli suspicions, it is finite 
clear that they became cognisant of tlie 
fact that he was after them on the 20th 
February and however foolish it maj’’ have 
been on their part, it is at least intelligible 
tliat they should thereafter keep in hiding 
until suspicion was diverted from them or 
they could get away. The charge of kidnap¬ 
ping and extortion made against them on the 
5tli April is sufficient explanation of tlieir 
absconding to the Shan States. 

In my opinion thougli there may I)e 
tlie gravest suspicion against the two 
accused of having committed tliis crime, 
it cannot lie said tliat tlie evidence estab¬ 
lishes it against them beyond reasonaljle 
doubt. 

I would reverse tlie convictions and sen¬ 
tences and acrpiit both the accused. 

Fox, C. J.—I concur. 


Coni'icdnn reversed. 


MADRAS HIGH COURT. 
Criminal Apreal No. 498 of 1914 
Criminal Revision Case No. 025 of 1914. 
(Taken ui* No. 84 of 1914.) 
November 16, 1914. 

Present :—Justice Ayling and 
Mr. Justice Kumarasawmy Sastri. 
jMUNIANDI alias MUNISWAMY NAIDU 

—Appellant 


vcrs}is 


E M P E RO11—J{ i ; s I >o n d k n t. 

Penal Cofle (Art -V7v!'o/]HO .s-. ;i02 —— 
Circiunsfantial evidenre—Drulh srnlcnre — A(jn of 
accused, (vhctlici' to he considcrcil in imposition of death 


sentence. 

Wliorc tlio a])p;*ll}irifc was found guilty of having 
mnrdoroflaohildof oiglityears,and tlio Sessions Judge 
wlio tried liim iinpf)sed a sentence of transportation 
for lift?, having regard to his yoiitli and to the fact 
that the evidence was purely circiiiiistantial: 


H'dd, that in the circumstances of the case the High 
Court was not prepared to interfere with the sou- 
tenee. 


Tlicre is no rule or prineiple of law which prohibits 
the imposition of a death sentence in cases where the 
evidence is ])urely circumstantial. 

Per Ayliiiff, ./.—Wiiere the Courtis satisfied be¬ 
yond reasonable doubt of the guilt of the accused, 
the fact that the evidence is circumstantial and 
not direct, is not a factor which should per se affect 
the sentence. 

Per Kiiuifirasirnmy Sastri, J.—A considoratinu of 
the spr^eies of evidence on which the guilt of an ac¬ 
cused is found should not of itself determine the 
nature of the evidence. 

Cireiimstantial evidence like any other must, in 
every ea.se, be tested and weighed and prevail or not 
by its own inherent proving force. 

Qneen-Kmpress v. Sami, 13 M. 426; 1 Weir 290, 
reb'rred to. 


Per Aitliny and Kamarasn'amij Sastri, JJ .—Ago 
of the accused is a factor which oiiglit to bo taken, 
into CMmsideratioii in determining the scntoncc to bo 
imposed. 

Pmporor v. Jaslui Bewn, 11 C. W. X. 904; 6 Cr. L. J. 
154, followed. 


Appetil against the order of the Court 
of Session of tlie Ramnad Division at 
!Madura in Case No. 21 of the Calendar, 
for 1914. 

FACTS.—Tlie facts of the ca.se sufficiently 
appear from tlie judgment. 

Mr. C. K. Mahadeva Iyer, for the Appel¬ 
lant:—The evidence is wholly circumstantial 
and no conviction can be safely based 
thereon. Further, tlie sentence cannot be 
enhanced. See In re Vemnlada Janaki (1) 
and Qnecn-Empress v. Sanit (2). In any 
event tlie age of the accused ought to be 
taken into consideration. Emperor v. Jasha 
l^eira (8). 

jMr. r. E. Uranf, for the Public Prosecutor, 
for the Crown:—The fact that evidence 
is circumstantial is no ground for not acting 
upon it or not awarding the extreme 
sentence (Wills on Circumstantial Evi- 
once, fith Edition, page 49). The murder 
in the present case is a cold-blooded 
one and deserves the exti'eme penalty of 
the law. 


JUDGMENT. 


Ayling, J.—I have had the advan¬ 
tage of perusing tlie judgment of my 
learned brother, and a.s regards the 
conviction need only say that I entirely 
agree with liim that accused’s guilt has 


(1) 2 Weir 7:^0. 

(2) 13 M. 426; t Weir 200. 

(6) 11 0. W. N. 90^; 6 Cr. L. J. 154. 
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been proved beyond all reasonable 
doubt and that the conviction must be 
confirmed. 

It is only as regards the sentence 
that I feel constrained to add a few 
words. 

The crime in this case was of the 
most atrocious character. The victim 
was a little girl of eight who, as the Ses¬ 
sions Judge says, tad been a constant 
visitor to the accused’s house and had 
been made a pet of by accused and his 
wife. This child was cruelly murdered 
by accused for the sake of her gold 
necklace and other ornaments—the most 
sordid of motives for a most inhuman 
act. On the face of it, it is difficult to 
imagine a case calling more impera¬ 
tively for the extreme penalty allowed 
by law. 

The Sessions Judge has refrained 
from it for two reasons: (1) the 
circumstantial nature of the evidence, (2) 
the youth of the accused who is said to 
be aged IS. 

As regards the first, speaking with 
all respect to expressions of opinion to 
the contrary, it seems to me no reason 
at all. I am aware that eminent Judges 
of this and other Courts have been 
averse to imposing or confirming death 
sentences where the evidence is purely 
circumstantial, but I have never seen 
a case in which any Judge has laid 
down any principle for the guidance 
of others that such a sentence should 
not be imposed. The Sessions Judge says: 
“in Referred Trial 25 of 1886 No. Kernan, J., 
has laid down the rule that in cases 
where the evidence is circumstantial, 
it is not safe to pass the extreme sen¬ 
tence of death.” A reference to the 
report [given in In re Vemulada Janaki (1)] 
shows that the learned Judge did nothing 
of the kind. He expressed it as his individual 
opinion, but was very careful to add 
that he quite agreed with Brandt, J,, 
that no rule to that effect could be laid 
down. Brandt, J., in the very same 
case, has most lucidly set forth what 
in my humble judgment is the correct 
view, that where the Court is satisfied 
beyond reasonable doubt of the guilt of 
the accused, the fact that the evidence 
is circunistantial and not direct, is not 


a factor which should per se affect the 
sentence. I had occasion to consider 
the same point in a recent case* and 
am glad to be fortified in my view by the 
opinion of Oldfield, J. 

I do not wish to say anything which 
might be interpreted as fettering the 
discretion of Judges of original Courts 
in deciding which of the sentences 
allowable under section 302, Indian Penal 
Code, should be imposed; but I feel 
bound to express dissent from the 
view, which seems to be somewhat 
commonly held, that there is any un¬ 
written rule or principle standing in 
the way of the imposition of a death 
sentence in cases where the evidence 
is purely circumstantial. 

The second point, that of age, is 
undoubtedly one which no Court should 
leave out of consideration in determin¬ 
ing the sentence to be imposed. 
Whether in the present case accused’s 
youth is such as to outweigh the 
aggravated circumstances of a crime is 
a very difficult question. I may go so 
far as to say that if the Sessions Judge 
in the exercise of his discretion had 
imposed a death sentence, I should 
have been opposed to reducing it. 
But the substitution of a death sentence 
for one of transportation is a measure 
which must always be undertaken Avith 
reluctance; and having regard to the vieAv 
taken by my learned brother I do not 
feel bound to differ and to necessitate a 
reference to a third Judge. I would, 
therefore, confirm both the conviction and 
sentence in this case. 


JVLMAK.\SAWMY OASTRI, J.- Tile 


. --W appel¬ 

lant has been found guilty of having 

murdered a girl of eight years for the sake 
of her jewels and sentenced to trans¬ 
portation for life. Both the assessors 
found liim guilty and the Sessions Judge 
agreeing with them imposed the lesser 
penalty on the ground of the youth of 
the accused (who is about 18 years) 
and the circumstantial nature of the 

evidence. The accused appeals against 
this conviction and he has been called 

upon to show cause why the .sentence 

should not be alt ered into one of death. 

c'T? 
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There can be little doubt that the girl 
Petharamal, who was residing with her 
parents at Virudupatti (where the accused 
also lives), was murdered and that her 
dead body was found in a trunk at Madura. 
The medical evidence shows that death 
was caused liy a wound on the neck and 
there is absolutely notliing to support the 
suggestion made at the trial that tlie wound 
was caused after deatli. 

The evidence adduced by the prosecution 
shows (1) that the girl came to tlie Iiouse 
of the accu.sed on tlie day she disappeared 
and was last seen tliere ; (2) that there 
were blood stain.s in a room in the house; 
(3) that tlie accused went to Madura with 
the trunk M. 0. and was arrestc'd at 
Madura Railway Station that night ; (4) 
that while in Madura the accused sold a 
gold saradu belonging to the deceased 
girl ; (5) that the Iiody of the murdered 
girl was found in iMadura inside the 
trunk i\I. 0, ; (6) that the trunk in which 
the body of the girl was found and the 
blood-stained knife and ronhf/l belonged to 
the accused. 

I agree with the Sessions Judge in hold- 
ing that there is absolutely no ground 
for disbelieving the evidence given liy the 
wife of the accused, who is a girl 14 years 
old. Her evidence puts it beyond doulit 
that the accu.sed and tlio deceased girl 
were in the room shortly before the 
accu.sed left the house with the trunk in 
which the body of the girl was found. 
The accu.sed himself took the Police to 
the person to whom he had dispo.sed of 
the jewel worn by the girl. On this 
part of the case there is no explanation 
why the accu.sed wont to Madura or how 
he came by tlie jewel of tlie deceased 
S^rl, 1 bavo gone tbrougli the evidence 
carefully and am unahio to come to any 
other conclusion than that the accused was 
rightly convicted. 

The question as to the sentence to bo 
pa.ssed is one that pre.sents considerable 
difficulty. The learned Sessions Judge who 
has written a very careful and considered 
judgment lias, after taking all (bo 
circumstances of the case into considera¬ 
tion, sentenced tlie accused to tran.sportation 
for life. The accu.sed is only 18 years 
old and the evidence is mainly circum¬ 
stantial. 


These facts have often been taken into 
consideration in pa.ssing sentences for 
innrdoi- and cases have occurred where 
the Higli Court has refrained from passing 
the deatli sentence even in cases of de¬ 
liberate murder. In Qitecn-Empress v. Sami 
(-) Justices Shephard and Muthusami 
Iyer were of opinion that the fact that 
the evidence of guilt was wholly circum¬ 
stantial, justified them in sentencing the 
accu.sed to transportation for life. A 
similar view was taken by Justice Kernan 

Vrmnhiila Janaki (1). Mr. 
Justice liraiidt, liowever, riglitly points 
out in the above case that a con¬ 
sideration of the species of evidence 
on which the guilt of an accused is found 
should not of itself determine tlie nature 
of the sentence. 

1 <lo not desire it to be understood that 
the Court is bound in every case to pass 
the le.sser sentence wlien the evidence is 
circumstantial. The following passage in 
Wills on Circumstantial Evidence (page 49 
of the ()th edition by Justice Wills) is 
in point * * * * sometime back 

it lias been the faslnOn with a great many 
people to treat purely circumstantial evi¬ 
dence as implying an inliereut weakness 
and a.s^ necessarily more or le.ss unsatisfac¬ 
tory. 1 bore is hardly a case of murder 
in which a reprieve i.s sought or a con¬ 
viction appealed against in which something 
of the kind is not urged. Fortunately 
there has been no recent judicial utterance 
countenancing sucli a general proposition, 
and the Jmlge.s have been fully alive to 
the fact that circumstantial evidence, like 
any other, must in every case be tested 
and weighed, and prevail or not by its own 
inherent proving force.” 

If the case rested only on the circumstantial 
nature of theevideiiee I would in the present 
case enhance the sentence. I am, however, 
nf opinion that the age of the accused is 
a fact that might well be taken into con¬ 
sideration in determining wlmt sentence is 
to be pa.ssed in cases of murder. In 
Jimpernr y. Bcicd (3) age was held 

to be a sullicient ground for passing the 
le.sser .sentence even when the accused i.s 
guilty of a deliberate and heinous murder. 
1 do not lliink that in tlio present cose 
any exceptional eiroumstauces exist which 
make it desirable that I should in the 
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exercise of tlie revisional powers of the High 
Court interfere with the discretion exercised 
by- the Sessions Judge. 

I confirm the conviction and sentence and 
dismiss the appeal. 

Appeal dismissed. 


* 


CALCUTTA HIGH COURT. 
Criminal Rule No. 1701 of 1914. 
November 20, 1914. 

Fresent: — Sir Lawrence Jenkins, Kt., 

Chief Justice, and Mr. Justice Teunon. 
GULLI SAHU —Petitioner 

versus 

EMPEROR— Opposite Party. 

Ejctradition Act lAT of 1903^, s.v. 7 (2), 15— 
Execution of ^carrant hy District Magistrate—Revisional 
power oj High Court-Habefis Corpus-Criminal Pro¬ 
cedure Code (Act V 0/1898), ,s. 491. 

Where a warrant is issued by a Political Agent 
under section 7 of the Indian Extradition Act, its 
execution by a District Magistrate in accordance with 
the Act is an executive act and the High Court has 
no power to interfere in the exercise of its revisional 
powers. There is nothing in this view which in any 
way conflicts with the power of the High Court to 
interfere otherwise than by way of re^'ision. Thus, 
the power of the Court to interfere under section 491 
of the Criminal Procedure Code is untouched by this 
decision. 

If a fugitive criminal arrested under section 7 of 
the Indian E.xtradition Act considers himself 
aggrieved, he can invoke the action of the Govern¬ 
ment under section 5 of the same Act. 

Messrs. B, Chakravarti, K. N. Ghaudhuri, 
Counsel, and Babu Rajendra Prasad^ for the 
Petitioner. 

Mr. Sultan Ahmedy Counsel, (Deputy Legal 
Remembrancer), and Babu Prohodh Chandra 
Chatterjee, for the Crown. 

JUDGMENT.—The applicant, Gulli Sahu, 
has obtained a Rule calling in question the 
legality of his arrest under the Indian 

Extradition Act of 1903. The Rule was 
granted with some hesitation, for great doubt 
was felt as to the CourPs jurisdiction to 
interfere in the exercise of its revisional 
powers. This doubt was well-founded. The 
powers of the Act were set in motion by the 
Political Agent in and for the State of Nepal 
who issued a warrant addressed to the 
District Magistrate of Darbhanga for the 


arrest of the applicant, Gulli Sahu, and liis 
delivery as in the warrant described. 

The applicant is a Nepalese subject wlic 
had fled from Nepal to British territory. Tlie 
case against him is that he has committed 
or is supposed to have committed murder and 
that is an extradition offence. The proceed 
ings thus fell within section 7 of the 
Act. Sub-section 1 empowers a Political 
Agent to issue a warrant addressed to a 
District Magistrate for the arrest of a person 
by whom an offence has been committed or 
is suppo.sed to have been committed. Sub¬ 
section 2 provides tliat the warrant so issued 
sliall he executed in the manner provided by 
the law for the time being in force with 
reference to the execution of w^arrants 

It has not been suggested that we should 
or could revise what was done by the Politi¬ 
cal Agent; but we have been asked to 
interfere with the proceedings of the District 
Magistrate in British India. But the 
District Magistrate’s sole function was to 
execute the warrant, and notwithstanding 
his eccentric procedure and pronouncement, 
this in effect is what he has done. And as 
in so doing he performed in accordance with 
his legal duty an executive act, we have no 
power to interfere in the exercise of our 
revisional powers. That this is the true 
effect of the Indian Extradition Act, 1903, is, 
we think, apparent from an examination of 
its scheme. Chapter JI of the Act deals with 
the surrender of fugitive criminals in the 
case of Foreign States, and where a requisi- 
tion is made for such surrender the Govern¬ 
ment may issue an order to a Magistrate to 
inquire into the crime. The method of 
inquiry is described, and a power to commit 
the fugitive criminal to prison to await the 
orders of the Government or to release him 
on bail is vested in the Magistrate. 

Then it is enacted that the Magistrate 
shall report the result of his inquiry to the 
Government, and a power is given to the 
Government to refer to the High Court 
any important question of law. But it rests 
with the Government to decide as to the 
surrender of the fugitive criminal, and 
section 15 empowers the Government to stay 
proceedings under the Chapter and to direct 
any warrant issued under it to be cancelled 
and the person for whose arrest a warrant 
has been issued to be discharged. 
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Chapter TII, on the other hand, deals with 
the surrender of fugitive criminals in case 
of States other than Foreign States. Nepal 
is such a State, so that it is witli this Chap¬ 
ter that we are concerned. In cases falling 
under this Chapter a similar procedure is 
prescribed where proceedings are initiated 
by a Political Agent. In that case no 
inciuiry is directed and the determinatioii 
of the Political Agent is regarded as suffi¬ 
cient, subject to the Government’s power of 
interference under section 15. 

Where, however, a State, not being a Foreign 
State, itself makes a retiuisitictn for the 
surrender of an accused person, tlien tlie 
procedure of section 3, wliioh is in Chapter 
II, is prescrilied. including tlie iiKpiiry and 
report by the ^lagistrate. An examination 
of the whole Act and a comparison of its 
provisions confirm tlie view that where a 
warrant is issued l)y a Political Ag-ent under 
section 7, its execution l)y the District 
Magistrate in accordance with the Act is 
an executive act and the Court cannot 
interfere in revision with sucli execu¬ 
tion. There is nothing in this view wliicli 
in any way conflicts with the power of the 
Court to interfere otlierwise tlian l)y way 
of revision. Thus the power of tlie Court 
to interfere under section is untouched 

hy this decision, for that is a ])ower not 
created l)y the Extradition Actor (“xorcisalile 
hy way of revision but vested in Presidency 
Courts to protect tbe liberty of tlie subject 
in appropriate cases, whatev(*r may he the 
occasion of deprivation of wliicli comphiint 
is made. 

If a fugitive criminal arrested under section 
7 of the Indian Extradition Act considers 
liimself aggrieved, he can invoke* the action 
of the Government under section 1.’). This 
Court, however, has no power of revision and 
so the Rule must be discharged. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 639 op 1914. 

Case Referred No. 63 of 1914. 

October 30, 1914. 

Ptrsenf: —Mr. Justice Oldfield. 

KANUKAYYA and another—Accused 

versus 

EMPEROR— Prosecutor. 

}it'format*>nj Schools Act {VI11 of 1897), s. 9 (I) 
(2)— ^Ingistratc 7iot empoirered imder s. 8 of 
Art—Proccihfrc — Case to be submitted to District 
Mdijistrate and not to his immediate Appellate 
Magisfratr. 

X second class Magistrate, not empowered to act 
under section H of the Reformatory Schools Act 
(VilJ of 1897), sliould after convicting the accused, 
sulnnit tlie case to the District Magistrate for 
passing sentence under section 9 (2) of the Act, 
and not to the joint Magistrate to whom the second 
class Magistrate may be immediately subordinate. 

Case referred for the orders of the High 
Cnurt, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of Kistna, in bis letter dated 1st September 
1914. 

ORDER.—Tlie procedure in the lower 
Courts was clearly wrong. The joint Magis¬ 
trate’s order under .section 9 (2), Act VII of 
1807, must be set aside. 

The case is remanded to tlie second class 
Sub-^lagistrate of Re/.wada, in order that 
he may convict first and third accused and 
either .sentence them or submit their case 
under section 9 (1) to the District Magis¬ 
trate witli a record of his opinion that 
they are proper persons to be inmates 
of a reformatory school. If he takes the 
latter course, tlie District Magistrate will 
then, after .sentencing them, pass an order 
under .section 9 (2), if so advised. 

Case reuianded. 
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MADRAS HIGH COURT. 

Seco.xd Civie Appeal No. 3 of 1913. 

October 23, 1914. 

Present: —Mr. Ju.stice Oldfield and 
Mr. Ju.stice Tj-abji. 

AZHIMANILA VEETTIL KANNU 

PI L L AI—P L AIXTI FF.S- A P PE L LA .N T 


JUDGMENT. 


V€)*^HS 

GOPALAN NAIR and others 
—D E F [c N L> A N T s— Respondents. 

Civil Procedure Code (Act V of PJOHJ, (J. VIU, rr. 2, 
^—Pleaditiy—Coustriicfiou—Evidence Act (I o/187*2^, 

58— Molahur Law — Clietties, whether yoverned hy 
Malabar Law. 

Per 'I'yabji, Wlictlier or not a matter is open upon 
the proccediug-ssufticiently to give the Court the riglit 
to form a jiulgineiit upon it, must be dependent 
upon the particular facts and upon the allegations in, 
and form of, the pleadings. 

Pleadings should be regarded ndth the following 
considerations: 

(1) Allowance must be made for a very inaccurate 
mode of setting forth the claims of persons and 
the answers or defences to them. 

(2) The resi)onsibilit 3 * of clearly perceiving and 
raising points, which arise upon the pleadings and 
the evidence and the proper adjudication of which is 
essential for the ends of justice, rests on the Court 
as much as on the jiarties or their Pleaders. 

(3) The Court must look, not to the mere wording 
of the plaint, but to the issue which was settled for 
trial and to the manner in which the case was treated -^ 
in the lower Courts. 

(4) Coiuts do not exist for the sake of discipline,! 
but for the sake of deciding matters in controversv. 

■ 'Sayad Muhammad v. Faftch Muhammad, 22 C. 324 at 
p. 331; 221. A 4]H. H. The Xawab Xazim of Bengal v. 
Amrao Begum, 2L W. R. 59 at p. GO; Xatha Singh v. 
JodhaSingh,6 A. 40G; A. W. K. (1884) 140; KunJ 
Behari v. Kei^hav Lai, 28 B. 567 at p. 572; 0 Bom. L. 
K. 475; Oanoo v. SidhC’diwar, 2GB. 360; 4 Bom. L. 
E. 58; Apaya v. Rama, 3 B. 210 at p. 213; Chowdhri 
Murtaza Hussein v. Bechunnissa, 3 I. A. 209 at p. 
215; 2G W. K. 10; Xathu Bhai v. Mulchand, 3 Bom. L. 

J-m • J ^ i t .m. ^ ^ 1 


OL -Li, J.. 

Ram V. Bhagirath, 22 C. 692 at p. 712; Madhopersnd 
V. Gajadhar, 11 C, 111; 11 I. A. 186 (P. C.); 8 Jur. 
694; 4 Sar. P. C. J. 574; Rahque and Jackson’s P. C. 
No. 85, refeiTed to. 

Per Oldfield, J.—Where the parties arc Chetties resid- 
ing in Malabar, the Malabar Law is not applicable to 
them in the absence of a special allegation that it is so. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Malabar at Calicut, in Appeal Suit No. 
170 of 1912, preferred against that of 
the Court of the Additional District xMunsif 
of Calicut, in Original Suit No. 54 of 

1911. 

Mr. T. E Bamachandra Alyary for the 

Appellant. 

Mr. G. V. Ananthaknshna lyevy for the 
Respondents. 


Oldfield, J. —This second appeal turn.s 
primarily, on whether the learned Sub¬ 
ordinate Judge wa.s entitled to deal with 
it on the basis that 3rd defendant was 
entitled to liaJf tlie plaint property or the 
equity of redemption over it, as transferee 
trom one Thangamma. That is whether 
plaintiff's transferor Ammu Amma, widow 
of Ayyavu Clietty, and Thangamma, widow 
of Ayyavu’s brother, Kutty Chetty, were 
entitled to it jointly, Ayyavu having admit- 
tedly died last. 

As my learned brother proposes to con 
firm the Subordinate Judge’s decision on 
thi.s point, I deal only shortly with the 
argument addre.ssed to us that the parties 
went to trial on the basis of Ayyavu’.s 
sole ownership of the property at his death 
and that the decision was to be given in 
accordance M'ith the ordinary Hindu Law, 
If these two contentions are correct, Than¬ 
gamma, widow of a deceased co-pareener, 
could have had no right to the property, 
whatever the method by which Ayyavu 
acquired it, and no interest in it after 
her husband's death except by way of 
maintenance. The position with reference 
to them is to be gathered from the issues 
and 3rd defendant’s written statement. 
The former do not in any degree support 
the 3rd defendant. The latter contains no 
suggestion that the property was ac¬ 
quired by Kutty Chetty, Thangamma 
herself or any one except Aj^avu. It 
further contains no suggestion that the 
ordinary Hindu Law is inapplicable to the 
parties. They are Chetties and though 
they reside in Malabar, I have been shown 
no authority for an a.ssumption that the 
Malabar Law is applicable to them in 
the absence of a special allegation that it 
is so. An attempt has been made to 
supply the place of such an assumption by 
reference solely to the use of an expres¬ 
sion in the Malayalam written statement, 
whicli can, we are informed, be trans¬ 
lated either heir” or ^^representative” of 
Ayyavu. But I cannot see my way to 
treat this as equivalent to the putting 
foward of a plea which should have been 
advanced in explicit terms. That plea 
was no doubt put forward before the 
District Munsif,i but only in argument 
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brother’s widow, Thangamma, were each 


and in consequence of certain loose and 
evidently worthless statements in the cross- 
examination of one of plaintiff’s witnesses. 
Of this surprise plaintiff has every right to 
complain. The case is, in my opinion, simply 
one of a title alleged, intentionally and 
owing to uncertainty regarding its nature, 
in indefinite and ineffective language, and I 
think that the District Munsif was right 
in treating tlie attempt to particularise it 
after plaintiff’s first witness’s very questionable 
evidence, as an afterthought. I would, there¬ 
fore, allow the appeal. 

As my learned brother’s judgment con¬ 
firming the lower Appellate Court’s decision 
on this point must prevail, I have no 
objection to the modification he proposes 
in the decree. In supersession of the lower 
Appellate Court’s decree plaintiff must be 
given a decree for the redemption of a half 
share of the property. Time will be three 
months. He will, of cour.se, have to 
obtain actual possession by means of a 
partition suit. Proportionate costs throughout 
will be allowed. 

Tyabji, J. —The plaintiff sues to redeem 
a ka7wm mortgage, which was assigned to 
the 2nd defendant and by him to the 3rd 
defendant. The contest is between tlie plaint¬ 
iff and the third defendant. Tlie latter 
claims to be an assignee also of the equity 
of redemption of a moiety of the property. 
The plaintiff re.sists the 3rd defendant’s 
claim to a moiety of the equitj' of I’cdemp- 
tion on tlie ground that the 3rd defendant's 
prcdecessor-in-title, one Thangamma, had 
no interest in the property. Thangamma 
(the prcdecessor-in-title of the 3rd defendant, 
and Ammu Amnia (the predecessor-in-title 
of the plaintiff) were widows of two brothers, 
Kutty Clietty and Ayyavu Chelty, respec¬ 
tively. Kutty Chetti predeceased liis hrother 
Ayyavu. 

The question, therefore, is whether the 
plaintiff is entitled to the wliole property 
Subject to the mortgage and as such en¬ 
titled to redeem tlio wliole of it, or wliether 
the 3rd defendant is entitled to a moiety 
of tlie property and to resist the plaintiff’s 
suit to that extent. This depends upon 
Thangamma’s title to a moiety of the pro¬ 
perty and that again upon whether Ayyavu 
Chetty, was sole owner of the property (as 
the i\Iunsif ]i(‘ld)or whether (as tlie Subor¬ 
dinate Judge lielcl) Ayyavu Chetti and his 


interested in the jetim title of the property 
as members of a tarwad. According to the 
Munsif, Thangamma as the widow of a 
deceased co-parcener was entitled only to 
maintenance as against Ayyavu Chetty or 
his widow. 

The point on which the two lower 
Courts in fact differ is as regards the 
weight to be given to the evidence 
tending to show either that Ayyavu Chetty 
was a follower of the Marumakatayam 
System, or that he followed the ordinary 
Hindu Law. This evidence is referred to 
in paragraph 7 of the Munsif’s judgment 
and paragraphs 9 and 10 of the Subordinate 
Judge’s judgment. 

It is argued before us that the Subordi¬ 
nate Judge’s finding in favour of the 3rd 
defendant is opposed to his Avritten state¬ 
ment in Avhich it is alleged that Than¬ 
gamma ‘‘was an heir of the deceased 
Ayyavu Chetty.” The expression heir” 
is a translation, I am informed, of the 
Malayalam Avord Avhich (as appears from 
the dictionary) i.s not of very precise 
significance and does not necessarily 
preclude the idea of Thangamma having 
been entitled to the property jointly with 
Ayyavu in his life-time. The other para¬ 
graphs of the Avritten statement, however, 
seem to me to make it sufficiently clear 
that Tluingamma and Ararau AA^ere alleged by 
the written statement to stand on a foot¬ 
ing of equality, whicli could not be if one 
was the widow of the last male owner and 
the other of a person Avhose interest in the 
property had devolved upon a co-parcener. 
The sixth paragraph of the AA'ritten state¬ 
ment refers to the conduct of the plaintiff, 
Avhich is evidenced by the documents re¬ 
ferred to in the said paragraphs of the 
Subordinate Judge’s judgment. 

AVhat has, therefore, to be decided by 
us may be thus formulated—adapting the 
Avords of Lord Halsbury:—Wliether the 
question that Ayyavu Chettj'’ Avas not the 
sole OAvner of the property, was open upon 
the proceedings sufficiently to give each 
Court below the right to form a judgment 

upon the matter.” Sayad y. 

Fofteh Mnhamviad (1). In that cose their 
Lordsliips’ answer Avas in the affirmative,^ 

(1) 22 C. 324 at \\ 331; 22 I. A. 4. (P. 0.). 
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though the contention taken before them 
{viz. the ^ question of the capacity of the 
Dnvan”) ‘was not prominently raised, at all 
events in the first instance,” 

W^hether or not a matter is open upon 
the proceedings sufficiently to give the 
Court the right to form a judgment upon 
it must, it is evident, be dependant upon 
the particular facts and upon the allega¬ 
tions in, and form of, the pleadings. As my 
learned brother takes a view different 
from mine, it is necessary to refer to the 
authorities by which I am bound to guide 
myself. 

In a case already cited, liord Halsbury 
delivering the opinion of the Privy Council 
says: Whatever system of pleading may 

exist, the sole object of it is that each side may 
be fully alive to the questions that are about 
to be argued, in order that they may have 
an opportunity of bringing forward such 
evidence as may be appropriate to the 
issues.” 

This being the object of pleadings, I must 
allude to four considerations which are 
beyond controversy: (1) “Allowance must 
be made for, what our experience tells us 
exists here, a very inaccurate mode of sett¬ 
ing forth the claims of persons and the 
answers or defences to them. It would be 
quite incorrect to look at a plaint in these 
Courts in the same manner as a declaration 
in an English Court.” R. H. The Nawah 
Nazim of Berigal v. Amrao Begum (2). These 
words of Sir Richard Couch, C. J., were cited 
and followed in Natha Singh v. Jodha Singh 

(3). See also Kunj Behari v. Keshav Lai (4) 
(Jenkins, C. J., and Betty, J.), Ganoo v. 
Sidheshwar (5). 

(2) “The responsibility of clearly perceiv¬ 
ing and raising points, which arise upon 
the pleadings and the evidence and the 
proper adjudication of which is essential 
for the ends of justice, rests on the Court 
as much as on the parties or their Pleaders.” 
See the observations of Westropp, C. J., in 
Apayay. Rama (6) and of the Privy Council in 
Ghowdhri Murtaza Hussein v. Bechunnissa (7); 
Sayad Muhammad v. Fatteh Muhammai (1); 

(2) 21 W R 59 at p. 60. 

(3) 6 A. 406; A. W. N. (1884) 140. 

(4) 28 B. 567 at p. 572; 6 Bom. L. R. 475, 

(5) 26 B 360; 4 Bom L. R. 58. 

(6) 3 B. 210 at p. 213. 

(7) 3 T. A. 209 at p, 215; 26 W. R. 10, 


per Chandavarkar, J.^ delivering the judg- 

ment of himself and -enkins, C.J., in Nathu 

Bhai V. Mnlchand (8). See also Ganoo v. 
Sidheshioar (5). 

(3) It would seem to follow, therefore, that 
in regard to the construction of pleadings 
the primary (though not the only) con¬ 
sideration is, not so much what a careful 
draftsman would intend to express if he had 
used the words in question, nor what mean¬ 
ing the Court or the opposite party ought to 
have put on these words, but in what sense, 
as a matter of fact, the words were under¬ 
stood. The Court “must look not to the 
mere wording of the plaint, but to the issue 
which was settled for trial, and to the man¬ 
ner in which the case was treated in the 

Rup Singh V. Rani 
Baimi (9). See also Chowdhri Mnrtaza Hussien 
V. Bechunnissa (7). 


« exist,” said Bowen, L. J., 

for the sake of discipline, but for the sake i 
of deciding matters in controversy; Cropper v.' 

This was cited and followed by 
Bannerji, J., in Bhani Ram v. Bhayirath 

^ -Ai Norcis, J., entirely concurred 
with his observations” (page 706). Bowen, 

L. J., in Cropper v. Smith (10) was dissenting 
from his colleagues. But the difference in the ^ 
VIe\^^s of the learned Judges does not seem 
to have been based on any difference as 
to the principle in question. 


The principles of decision that are appli¬ 
cable cannot indeed be disputed. Thedifficulty 
lies in applying them. I will for this purpose 
refer to Sayad Muka mad v. Fateh Muham- 
niad d) And Chowdhri Mnrtaza Hussein v; 
Bechunnissa (7), which I have already cited 
and to a third Privy Council decision’ 
Madhopersad v. Gajadhar (12). 


Ill me ca.se fast cited, the plaintiff could 
not obtain proprietary possession as claimed 
by him, unle.ss ha proved (1) consideration, 
U; notice of foreclosure. The District Judge 
decreed the plaintiff’s suit. In appeal the 
Judicial Commissioner decided both points 
again-st the plaintiff. The Privy Council did 
not accept the Judicial Commissioner’s 

(8) 3 Bom. L R 535. 

( 9 ) 7 A. I at p II; 11 I A J4Q 

(10) (1884) 26 Ch D ViO- 53 L J Ph RQ- si t m 

733; 33 W R 60. J- Ch. 89,; 51 L. T. 

(11) 22 C 692 at p,7t2 

4 ^ ^ I"''- B.v. 634; 

4 bar. p. L. J. o74; Ka6qiie and Jackson’s P. C. No. 85 
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finding ns to the absence of consideration 
(page llfi): “it was contended on the part 
of the appellant that, inasmuch as the 
defendants had in the Court below rested 
their case solely on the absence of consideration 
for tlie mortgage and had admitted in their 
written statement that they received some 
notice of foreclosure, and no issue as to the 
validity of the foreclosure had been raised 
in the Court of the District Judge, the 
defendants were precluded from questioning 
the regularity of the foreclosure proceedings 
before the Judicial Commissioner, although 
thej^ took the point in their grounds of 
appeal; and that the Commissioner had no 
power to inquire into those proceedings:” 
pages 116 and 117. Their Lordships held 
tliat section 8 of Regulation VII of 180() 
imperatively required notice, and tlien said 
at page 118: To construe the pleadings in 
the District Court, as a biuding admission 
that the respondents had received due notice, 
according to the Regulation of 1806, in the 
foreclosure proceedings, would be to apply 
to pleadings in India a stricter construction 
than is usual. The Judicial Commissioner 
had the subject brought before him by tlie 
grounds of appeal; he had power to take 
additional evidence, or to frame a now 
issue, which it is to be presumed that he 
would have done had it been necessary, 
and had the parties desired it. in their 
Lordships' jiulgnient he had, at the least, 
a discretion to inquire into the subject if 
he thought fit, and they are not pi’epared 
to say that lie exercised tliat discretion so 
wrongly that liis judgment ought to be 
reversed. Altliough the Vakil for the 
mortgagors appeared before tlie Judicial 
Commissioner, argued tlie question of 
foreclosure, and addured evidence upon it, 
it does not appear that any application 
was made for the settlement of an issue 
on tliis quosti<»n, iioi ^vas it suggested, jior 
is it now suggested, that furtliei- evidence 
of the regularity of the f(»rech)sure ])roecedings 
was obtainable.” 

On such a point as I am considering, no 
two cases can be on all fours. 1 note, for 
instance, tliat in the case last cited tlie fact 
wliich tlie plaintiff had to prove was, hy the 
Regulation, ‘imperatively proscribed as a 
condition precedent ” to the plaintiff’s suit. 
In tlie ])reseiit case it was a condition pre¬ 
cedent to tlie plaintiffs success to show 


that Ayyavu Cbetty, bis predecessor-in- 
title, was .sole owner of the property. There 
is no doubt a distinction between the two cases 
and Order VII, rule 5, was not a part of the 
Civil Procedure Code when the ease of Madho- 
pcmid v. r/ajrtd/mr ( 12 ) was being considered 
by the Privy Council. But the question is, 
how tlie written statement should be construed 
for the purpose of Order ^ III, rules 2 5, 

amJ section 58 of tlie Indian Evidence Act-. 
On this question it .seems to me that the 
cases I have cited are a sufficient guidance. 

In this particular case I find nothing to 
indicate tliat the plaintiff was in any way 
taken by surprise: Order VIII, rule 2. No 
objection is shown to us as having been 
taken to evidence being adduced on the 
point. Botli the lower Courts considered 
it and the District ISlunsif decided it in 
favour of tlie plaintiff, tlie Subordinate 
Judge against him. the grounds of appeal 
to the lower Appellate Court fully and 
explicitly cover it. Had the objection been 
taken to its being raised in the first Court or 
bad either of the lower Courts itself drawn 
the attention of the pnrtiesto the statement in 
(luestion [See Nathn Bhm v. MnJehand (8) 
and the cases above cited], such amendment 
as might have been “ necessary for the 
pnrpo.se of determining the real questions in 
eontrover.sy be-tween the parties, 
liave been allowed or ordered: Order VI, 

rule 17. 1 ii 

It seems to me for these reasons that the 

appellant cannot succeed on the contention 
that the (lucstion of whether Ayyavu Chettjr 
was .sole owner could not have been con; 
sidered by the lower Appellate Court. 

The only other question argued before US 
was that assuming that tlie point was open 
for consideration, Exhibits I, II and III are 
of no avail to tlie defendant, because they 
are consistent with the plaintiff s case, 
Thaiigammal having been made to join m 
them for greater caution. The point is one 
f(U‘ the consideration of a Court adjudicating 
upon facts. It cannot be said that there 
was lu) evidence on which the Subomina e 
Judge could have found ns lie did ; and o 
not under.stand the appellant to contend 
before us that there was no evidence for the 

4 

finding. . 

While, however, the lower Appellate 

Court’s limlings of fact must, in my opinion, 
prevail, I do not think that the dismissal ot 
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the suit was the proper decree to make. 
The 3rd defendant “offered to partition and 
surrender one-half of the lands on receipt of 
the half of the hanom amount” (paragi’aph 
5 of his written statement). The decree 
should, therefore, in my opinion, have provid¬ 
ed for redemption on those terms and ought 
ip be amended to that effect. The plaintiff 
will have three months for payment. The 

parties will have their proportionate costs 
throughout, 

Decree modified. 


FJJNJAB CHIEF COURT. 

Skcond Civil Appeal No. 1100 of 1909. 

May 2, 1914. 

Present: —Mr. Justice Shah Din. 

AMAR SINGH and others—Dependants_ 

Appellants 

versus 

BHOLA and others—Plaintiffs— 

Respondents. 

Adverse possessioii- '■Title^ proof of—Burden of proof _ 

Revenue Records, entry in—Boundary dispute, proceed• 
ings in — Title, test of. 

In a suit for possession it is for the party who 
comes into Court to oust tlie other party to establish 
the alleged superior title. 

The proceedings of a Revenue Court demarcating 
the boundary lines of villages are not the only test of 
title to any land included in a village. 

Second appeal from^ the decree of the 
Divi.sional Judge, Jullundur Division, dated 
the 19th July 1909, reversing that of the 
Subordinate Judge, Jullundur, dated the 31st 
March 1909, dismi.ssing plaintiffs’ claim. 

Mr. Santanam, for the Appellants. 

Mr. Badr-nd-Din Kureslii^ for the Re¬ 
spondents. 

JUDGMENT.—The facts of this case are 
fully stated in the judgment of the 
Subordinate Judge and it is unnece.ssary to 
repeat them here. The Counsel for the 
appellants has contended that the Divisional 
Judge is wrong in stating that the plots in 
dispute, 41 kanals 4 marlas and 67 kanals 
8 marlas, had gone over to the Domeli 
side as the result of avulsion, and I 
find that there i.s no satisfactory evidence 
on the record in support of the Divisional 
Judge’s view on this point. The Subordi¬ 
nate Judge says that the land on both 
sides of the nala is subject to the action 
pf the water and used to disappear from 


one side and re-appear on the other by 

a gradual and Imperceptible process, but 

that in no ease did the land ever go from 

one side to the other by avulsion in the shape 

of gatti. Counsel for the repondents has been 

unable to .show that the Divisional Judge 

has stated the facts correctly on this 
point. 

It has been further urged by the appel- 
ants Counsel that the Divisional Judge 
has misunderstood his clients’ position and 
the decision of the Subordinate Judge when 

he says that the principal plea advanced - 
by the defendants is one of adverse pos¬ 
session and that the Subordinate Judge 

seems to have dismissed the suit mainly 
on this ground. 

■ appellants substantially pleaded 

in the first Court was that the land in 
suit had for the last 50 years formed part 
of their village Domeli and been in their 
possession as owners, though they also 
pleaded that if the respondents were proved 
to have been the owners of the land, they 
had lost their ownership by reason of 

adverse possession on the part of the 
appellants. 


iiie record .shows that the appellants 
have been in possession of the land in 
suit ever since it has been brought under 
cultivation, ^.e., for a period of between 
20 to uO years, pd in the Settlement 
Records of the I^apurthala State of the 
years 18/2-73 and 1891-92, the appel¬ 
lants have been recorded as owners of the 
land. So far as the Settlement Records 

District are concerned, 
although both the plots in suit were ap- 
parently entered as part of tha Musapur 
Estate m the first Settlement of 1850-51 
in the revised Settlement of 1884-85 the 
plot of 67 kanals and 8 marlas was not 
so shown. Of the plot of 4i kanals 4 
marZa^, one-half was shown as banjar in 
the Settlement of 1884-85 and belonging 
to the proprietors of Musapur, but the 
possession of the cultivated portion has always 
remained with the appellants. 


The appellants having been in possession 
of the whole land for a long series of 
years, it is for the respondents, who have 
come into Court as plaintiffs and who want 

tn f^om their posses- 

Sion, to establish their alleged 


superio® 
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title. They rely in support of their title 
upon the denuircation of the boundary line 
between the two villages by the Revenue 
Offioers of the Jullundnr District and of 
the Kapurthala State in 1E103, but tlie 
boundary line as fixed by those officers 
was not accepted as correct by the appel¬ 
lants, and it is not the only test of title 
to the land in dispute, as held by tlie 
Divisional Judge. It is not even tlie best 
test of title, because it is not quite clear 
from the procee<lings of the Revenue 
Officers of tlie Jullundur District and the 
Kapurthala State on what dafu their 
decision was based and what authority they 
had for coming to a decision so as to 
settle the question of title to the land, 
wliich had been debatable ground between 
the two villages for a long .series of years, 
but of whicli the possession had all along 
remained with the appellants. 

I hold that the plaintiffs have failed to 
prove their title to the land in dispute, 
and 1 accordingly accept this appeal and 
reversing tlie decree of the Divisional 
Judge, restore that of the first Court with 
costs. 

Appeal accepted. 


PUNJAB CHIEF COURT. 

First Civil Ari'kal No. lOfJG ok 1910. 

July 14, 1914. 

Present: —!Mr. Justice Jolin.stone and 
Mr. Justice Scott-Sruith. 
SHUJA-UD-DIN AND OTiiKRs—D kkkndants 

—AI'KKLLANTS 


versus 

Musammnt AISHABI—Pi.aintikk — 

Rksi'ondknt. 

Court Fees Act (['// of 1870), .v-. 7 ((r) for 

nilminisfroliou of estofe—Suit for ariouiifs -) <//». 
(ifio7i for jurisilirtion (tnd Courtfcr.s iilrnlirul 

No doiila .'I suit for admiiiistration ofsm iiitrstato 
estiUt* is in some ivspi'cts u suit of a niiii|iic kind, Imi 
lifter all it lias many features in eoinnion with u suit 
for winding-up uu insolvent estate, or u suit for 





djs.solution of partnership with taking of accounts 
and allotment to each partner, after all debts, etc., 
are settled up, of his net share. In all of those suits 
the taking of accounts is a prominent and necessary 
feature and tlio mere fact that, after accounts have 
been taken, the Court,r.c iiccessitate rri, actsin winding- 
up on rather different lines in the different classes of 
eases, does not take any of them out of the purview of 
the ‘suit for accounts.’ 

A suit ‘for an account of any property and for its 
due administration’ falls within the purview of section 
7 (<■»•) (/). Court Fees Act. The valuation of such a suit 
for tlie jmrposes of jurisdiction and Court-fees is 
the same. 

First appeal from the decree of the Dis¬ 
trict Judge, Delhi, dated tlie 29th August 
1910, appointing a Receiver and granting a 

preliminary decree. 

Mr. Snnfanani, for the Appellants. 

The Hon'hlo Mr. Muhammad Shafi^ K. B., 
and !Mr. Ahdnl Rashidj for Mr. Shah NawaZy 
for the Respondent. 

JUDGMENT.—One Shahab-ud-I)in died 
intestate on 1st December 1909. O.i Kith 
December bis eldest son, Sbuja-nd-Din (pro- 
.sent defendant No. l), applied to the District 
Court, Simla, for Letters of Administration, 
and on the following day that Court appoint¬ 
ed bim ad interim Receiver, On 18th 
February 1910 liis widow, present plaintiff, 
entered a caveat and nine days later she 
filed the pre.scnt suit in the Court of the 
District Judge, Delhi, asking the Court to 
administer the estate of the late Shahab- 
ud-Din and, inter aHoy to give her her |th 
share in it. In different parts of her plaint 
she valued at Rs. 2,80,000 the propertjr^left 
by deceased, and at Rs.J.5,000 the suit for 
purposes of jurisdiction” and at Rs. 130 for 
purposes of Court-fee ; and on her plaint 
site affixed a Court-fee stamp of Rs. 10. 
Apart from tlieir pleas on the merits and 
on otlier points, defendants urged that Court- 
fee should be ad valorem on Rs. 15,000, the 
value placed by plaintiff herself on her suit 
for jurisdiction purpo.ses ; and the Court 
below overruled the plea. It did not hold 
tliat Rs. 10 was tlio proper ultimate Court- 
fee ; but in a way, not easy to follow, while 
applying Article 17 (lu), Schedule IT, 
C'Ourt Fees Act, which prescribes a fixed 
fee of Rs. 10, it went on to say that, as 
parties admitted, Court-fees will have to 
he paiil in full from the estate or otherwise, 
after tlie estate has been ascertained.” The 
Court then proceeded with Uie case on the 
merits and having appointed Lala Mohan 
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Lai, Pleader of Simla, Receiver, gave plaintiff 
the usual preliminary decree.” This was 
on 28th August 1910, sixteen days before 
which date the Simla Court had stayed 
proceedings in defendant No. I’s case 
before it. 

In appealing here defendants Nos. 1 and 2 
again raise the question of Court-fee, and 
after hearing arguments we ai*e constrained 
to allow their contention. We are unable to 
see any reason Avhy such a suit as this 
should not be taken to be a suit for 
accounts ’ Avithin the meaning of the phrase 
in section 7 (iv) (/), Court Pees Act. The 
phrase is quite general ; and, though the most 
common and familiar suits for accounts are 
suits for taking of partnership accounts and 
by principals against agents, Ave fail to see 
why a suit of the kind dealt Avith in 
Order XX , rule 13 (1), Civil Procedure 
Code, which is exactly the suit Ave have 
here— e,, for an account of any property 
and for its due administration,”—does not 
fall within the purvieAv of section 7 (iv) (/), 
Court Pees Act, aforesaid. The distinction 
the loAver Court and Mr. Shafi (for plaintiff- 
respondent) seek to draw between a “ suit 
for accounts” and a suit “ for an account 
of any property” seems to us sophistical ; and 
it follows that, inasmuch as the suit falls 
under the section and clause of the Court 
Pees Act just quoted, it cannot be governed 
by Article 17 (p), Schedule II, of that 
Act, which runs: **Every other suit, Avhere it 
is not possible to estimate at a money-value 
the subject-matter in dispute, and which 
is not otherwise provided for by this Actf^ Then 
looking at section 7 {iv), aforesaid, Ave see 
that stamp is to be paid ad valorem on the 
amount at which the relief sought is valued 
in the plaint or memorandum of appeal.” 
Here plaintiff herself valued the suit for 
jurisdiction at Rs. 15,000, and, if we turn to 
section 8 of the Suits Valuation Act, 1887, 
we see that her valuation for Court-fee at 
Rs. 130 must be ignored. The valuation 
for both purposes must be the same, and 
clearly the valuation for jurisdiction, which 
led the loAver Court to take the case on 
its own file and resulted in a first appeal 
to this Court, holds the field. Our finding 
is that for all purposes this suit must be taken 
as one of Rs. 15,000 value, and plaintiff 
should have paid Court-fee of Rs. 625 on 
that amount. Similarly, defendants-appel- 


lants, who Avere quite justified in the 
circumstances in appealing on a Rs. 10 

stamp, Avill have to increase their Court- 
fee also to Rs. 625. 

The above is tlie Avay Ave look at the 
case. We have looked at rulings quoted 
by Mr. Sliafi, but they do not constrain us 
to change our opinion in any way. We are 
Avell aware of the views expressed in Sardar 
DialSingh\. Beli llamiX)-, Anonymous Case (2) 
and so forth, and Ave have no quarrel Avith 
the proposition that fiscal enactments should, 
Avhere ambiguous, be construed in favour of 
the subject ; but here we see no ambiguity 
or difficulty. We are also aware that in 
Musammat Buhnan v. Brij Mohan Lai (3) 
an administration case suit and appeal alike 
Avere apparently heard on a Rs. 10 stamp with¬ 
out demur on the part of defendants or 
Courts ; but the question agitated before 
us was not there raised and the ruling, 
therefore, is no authority. 

No doubt a suit for administration of an 
intestate estate is in some respects a suit 
of a unique kind, but after all it has many 
features in common Avith a suit for winding- 
up an insolvent estate, or a suit for dissolu¬ 
tion of partnership Avith taking of accounts 
and allotment to each partner, after all 
debts, etc., are settled up, of his net share. 
In this connection we would refer to Civil Pro¬ 
cedure Code, first Schedule, Appendix A, Plead¬ 
ings; (3) Plaints, Forms 41, 42, 43 and 49; (4) 
Written Statements, Form 14; Appendix D, 
Decree, Forms 17, 18, 19, 20, 21, 22 (Final 
decree in partnership case). In all of these 
the taking of accounts is a prominent and 
necessary feature ; and the mere fact that, 
after accounts have been taken, the Court, 
ex necessitate rei, acts in Avinding-up on rather 
different lines in the different classes of 
cases, does not take any of them out of the 
purvieAV of the aforesaid phrase, suit **for 
accounts.” 

Plaintiff is said to be poor. Her learned 
Counsel asks for three months’ time for 
payment and we grant this prayer. Within 
three months from to-day plaintiff must 
make up the Court-fee on the plaint to 
Rs. 625. If she does so, defendants-appellants 

(1) 51 P. R. 1897. 

(2) 10 C. 272 at p. 282. 

(3) 68 P. R. 1881. 
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must be prepared on or before next date 
of liearing to make up their Court-fee to 
a similar figure, if be wislics liis appeal 
to be beard further. If plaintiff fails, no 
doubt, her suit will have to stand dismissed. 
If she pays and defondants-appellants fail 
to pay, their appeal will stand dismissed. 


MADRAS HIGH COURT. 

Civil Misckm-ANkocs Applal No. 118 

UP 1913. 

November 10, 1913. 

Present-. —Mr. Justice Sadasiva Aiyar and 

Mr. Ju.stice Spencer. 

PACHI—Appellant 

versus 

CHARNI .\xp .u'OTiiEa—R kspondknts. 

Laurtfic—Person of nrnl- lueiitonj or u-enk nieuftil 
.^trOKjfh, irht'fjier of inisountt iniml. 

A man of weak memory or of only ordinary 
mental capacity or even mere weak mental 
strength cannot be called an itiitd t)r a man of 
unsourul mind. 

Dost Mulunnniiii^ Kli'm v. AshroJ .1//, \. W. X. 
0905) H; li'iiitesliirir Temiri v. Xto/eshir tr Teirin\ A. 
W. N. (i90o) -Pf; 2 A. li. .1. lo l; .Ife; ;/i iriititlln Kli.iii 
V. Scritjfuhhu Khon, f b. ■!. Ilo, nderred to. 

Appeal against the order of the District 
Court of Soiitli Malabar, dated tlie 3()th 
of January 1913, in Civil .Miscellaneous Peti¬ 
tion No. 475 of 

Mr. K. II. .VcC'./eK/‘o*a Sii<trt\ for the 
Appellant. 

Messrs. C. Miidluivan Knir and K. tloviiuJu 
Mamr, for the Respondents. 


JUDGMENT.—Wo think that the District 
Judge was ^:;;;tilied on the evidence in 
coming to tlie conclusion that the adjndgi\l 
lunatic has become capal)le of managing 
not only liimself but also bis alTaii-s, No 
doubt the burden of proof lies heavily .)n 
the person who alleges that a pors«)n wlu> 
liad been adjiulged a lunatic has ivcovcuvd 
from his unsoutidiu'ss of mind, but tiu? evi¬ 
dence in this case is ])raeiieally all one 
way, that is, to the effect that (hece 
has been a recovery (d soundness (d’ 
mind. 

Tliei-e ar(‘, no doiil»i, congenital idints us 
also idiots who liave l)ecome such Ihrougli 
senile der-ay and idiots wlio havi* heconu' 
such through grief, etc. Such idiots an* some¬ 


times capable of managing tbemselve.s and 
are harmless, but are uriable to manage any 
affairs. The medical witness in the case 


merely says that old age has enfeebled the 
mind of the 1st respondent and he is not 
capable of managing * big affairs,” but a man 
of weak memory or of only ordinary mental 
capacity or even mere weak mental strength 
cannot be called an idiot or a man of 
unsound mind [see the cases in Dost Muham¬ 
mad Khanw AshrafAli (1) and Ramesh- 
ivar Teicaii v. Nngeshirar Tewari (2). The 
latter case is reported also in 2 A. L. J. 154. 
See also Mazahaniddin Khan v. Serajuddin 

Khan (3)]. 

An objection not taken in the memorandum 
of appeal was argued by the appellant’s 
learned Vakil before ns. That objection is 
that the application to the lower Court was 
made under .section 21 of the repealed Act 
XXXV of 1858, instead of under section 62 
of the new Act IV of 1912 which had 










1010 


the application was liled in October 1912. 

It is, however, a well-understood legal 
rule that all references in documents to 
provisions in repealed Acts provided those 
provisions have been re-euacted in the 
repealing Act, might be construed as re¬ 
ferences to the corresponding re-enacted 
provisions. (See analogous rules in .section 8 
of the General Clauses Act, X of 1897, and sec¬ 
tion IS of tlie Madras General Clauses Act, I of 
l'-91.) 'Ihe technical objection again merely 
re(iiiires a formal amendment of the peti¬ 
tion, and we tlilnk it e(iuital)le to deal with 
the case on the footing that such amendment 
has been made. 

No otl\er ground lias lieeu argued and 
we dismi.ss the appeal with costs. 


Appeal dismissed, 

(1) A. \v. X. (190:*) s. 

(2) A. \V. N. (190:)) 2 A. b. J. lot. 

(2) t (’. L. .1. ll.-). 
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PUNJAB CHIEF COURT. 

Civil Revision Petition No. 700 of 1911. 

April 11, 1914. 

Present :—Mr. Justice Chevis. 

PREM SINGH AND another—Defendants— 

Petitioners 

versus 

MOKAND SINGH— Plaintiff- 

Respondent. 

Adverse possession —Dharmsala—Mahant haviiuj no 
legal representative — Founder’s right to oust trespasser 
— Mahaut’s possession, ivheii becomes adverse to its 
founder. 

In the absence of a duly appointed Mahant of a 
dharmsala, its founder is entitled to oust a tres¬ 
passer. 

The mere long possession b}' a Mahant of a dharm¬ 
sala does never become adverse to its founder, unless 
the former does some overt act repudiating the latter's 
title for over 12 years. 

Petition, under .section 70 (1) (a) and {b) 
of Act XVIII of 1884, as amended by 
Act XXV of 1899, for revision of the 
decree of the Divisional Judge, Amrit.sar 
Division, dated the 24th February 1911, 
affirming that of the District Judge, Am¬ 
ritsar, dated the 30th May 1910, decreeing 
plaintiff’s claim. 

Mr. Festonji Badahhai, for the Petitioners. 
Mehta Bahadur Cliand and Lala Hnhani 
Chand and Bhagat Govind Das (for Rai Baha¬ 
dur Mr. Sitkh Dial), for the Respondent. 

JUDGMENT.—A return has now been 
made to my order of remand dated 30 th 
November 1911 The lower Courts find 
that the plaintiff’s claim to be regarded as 
the Mahant is not made out, but that in the 
absence of a Mahant the plaintiff as owner 
is entitled to oust a trespasser. 

That plaintiff’s claim to be regai’ded as 
Mahant must fail seems to me quite clear. 
The death of Rangi Ram Singh was the first 
occasion on which a Mahant of this par¬ 
ticular dharmsala died without leaving a 
chela io succeed him, so there is obviously 
no custom applicable to this particular dharm¬ 
sala to govern the case, and in the absence 
of any appointment of the plaintiff as 
Mahant by the hhek, I am not prepared to 
recognize the plaintiff as Mahant simply on 
his own assertions that he can make him¬ 
self or any one else the Mahant. 

The next question is whether plaintiff can 

take possession as owner of the dharmsala. 


r* See Frem Singh v. Mohand Singh, 13 Ind. Cas. 
62; 30 P. W. R. 1912; 22 P. L. R. 19.2 


There seems to me good evidence that 
Guru Bhag Singh owned the dharmsala. Not 
only did Rangi Ram Singh clearly own 
this in the document whicli he executed on 
20th Baisnk, Samhat 1917, but the award 
filed by the arbitrators in the civil suit 
between Rangi Ram Singh and the sister 
iGnru hahan) of Guru Jaswant Singh points 
to Guru Bhag Singh having performed the 
funeral ceremonies of Guru Jaswant Singh, 
and installed Rangi Ram Singh as the 
new Mahant. In the above suit Rangi 
Ram Singh made a statement on 6th 
June 1859 in which he said Man Singh 
was son of Bhag Singh. And at the 
former hearing in this Court it was 
admitted before me by Counsel for the 
defendant that plaintiff was the natural son 
of Man Singh, though it was denied that 
he was his chela. The plaintiff has, 
therefore, proved his natural descent from 
Guru Bhag Singh, and even tliough lie 
has not proved his spiritual descent I 
think that in the absence of proof that 
Guru Bhag Singh has left any other 
spiritual descendants, plaintiff has a right 
to oust a trespasser. The first Court 
speaks of the property as tvaqf. It may 
be waqf to a certain extent, but I do not 
think there are any sufficient grounds for 
considering that the rights of ownership 
have entirely ceased to exist. 

Then it is urged that Rangi Ram 
Singh’s possession should be regarded as 
adverse from the date of Guru Bhag Singh’s 
death. But Rangi Ram Singh clearly 
recognized Guru Bhag Singh as the owner, 
and himself as holding as Mahant only. His 
possession was not adverse to Guru Bhag Singli 
and I see no reason to suppose that his 
possession was adverse to Man Singh on 
Bhag Singh’s death ; I think Rangi Ram 
Singh’s possession was never adverse, and 
as this suit has been brought within 12 
years of Rangi Ram Singh’s death I do not 
regard it as time-barred. 

Lastly, it is urged on defendant's behalf 
that he is not liable to be ousted except by 
a Mahant, and that no Mahant has yet been 
appointed. But though I doubt whether 
the plaintiff as owner could turn out a 
Mahant, I see no reason whatever to doubt 
that the plaintiff can, in the absence of a 
Mahayit; oust the defendant who is a mere 
trespasser. 
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The sipplicantion for revision is dismi.s.sed 


■with costs. 


i pplicnf ion (h s nu.<->oi /. 


madras high court. 

Second Civil Appeal No. '2199 oe 1912. 

Octohei’ lo, 1914. 

Present: —Mr. Justice Sadasiva Aiyar aiul 

Mr. Justice Napier. 

PONNUSAWMY IYER and otueils— 

Plaintiees—Appellants 
versus' 

PERMAYE (niEu) anu oiiif,rs--Uefendants 

—.ResI'ONDRNTS. 

A(treri:>c possr.^.fion —porisrssinn nj cn-hi'ii lloiv 
adverse to his co-heirs-Poss.'ssimi when refcrrable to 
lawful title, whether can he frented as of trespasser. 

Wliere one of .several lieir.s tiik«*s posses.sion of 
an inheritance, liis posse-ssion is not adver.se to Ins 

co-heirs. , .... rr i 

Khadersn Hajee Pn ppuv. Pufhen \ eeftil Aytssn (minah, 

6 Ind Gas oO; 20 M. L. .1. 28M; H M L. f. 4; (19 lO) 
M. W. N, 447; 34 M. 511,followed. 

If the possession of a person can he tracecl to a 
law-ful title, i)ossession will he referred to such 
title and would n »t he treated as the possession of 

a trespasser. 

Where a widow alienated hy a <loed ot j;ift tlie 
property slie liad "ot hy inlieritaiice sluu-tly before 
her deatli in 1895 to If, one of four pre.sumjdivc 
reversioners wlio were entitled to succeed to the 
said property after her deatli, and he alienated the 
same to the'lst defendant in 1899 and tlie suit was 
brought in 1909 by an alienee from the otlier 
reversioners, who sold tlieir shares to him, to recover 
possession of the said shares: 

Held, that the jiossos.sion of H from the deatli of tlie 
widow to 1899 was not Hdver.se to the otlier rever- 
sioners and that, therefore, the 1st defendant was not 
entitled to tack on Jfs possession to iiis own. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Nega- 
patam, in Appeal Suit No. 770 of 1910, pre¬ 
ferred against that of the Court of 
the Di.strict Munsif of Tiruvalur, in Original 

Suit No. 83S of 1909. 

Mr. G. S. Ramachandra lyer^ for the Appel¬ 
lants. 

JUDGMENT.—The plaintiffs are tlieappel- 
lants. They are the purchaser.s of Jths .sliare 
of certain lands whicli belonged to Aru- 
muga Padayachi. Arumuga Padayaclii's 
Avidow Anjalai died in 1895, leaving four 
grandsons by her two daughters. One 
of tlie dauglitors liad only one son 
iMariikam and the other daughter had 
three sons, l^rima facie all the four 
grarid.sons itdierited equal shares as tlio 


reversioners in A.ruiiiuga Padayachi 3 
properties, t>., each jth share. One of 
three sons hy one daughter died and his 
share survived to his two brothers. 

They sold their |ths share in 1899 to the- 
plaintiff. Manikam, the other grandson, 

however, claimed the whole property 

under a deed of gift from his 
grandmother Anjalai executed in 1895 
shortly before Anjalai’s death, and he 
sold it in 1899 to the first defendant’s 
son, wlio is now dead and whose 
rights have now vested in the first 
defendant. Anjalai had no right to 
make a gift in lo9o to one of her 
four grandsons and her gift is clearly 
invalid. It also appears that Anjalai 
inlierited tlie property, not as heir tf 

her husband, Arumuga Padayachi, but 
of licr SOM, Govindan, who survived her 
husband but predeceased her. Whether 
Anjalai took the property as 

mother of Govindan or as AvidoAV of 
Arumuga l*adayachi, she was equally 

incapacitated for making a valid gift 

beyoiul her life-time. The lower Courts 
liavo dismissed the plaintiffs’ ^ suit 
brought in 1909 as barred by limita¬ 
tion, because Mauikam enjoyed the 
proptndy from 1895 as donee from 

Anjalai till 1899 when he sold it to the first 

dofondant's son, and the first defendant and the 
first defendant’s son (before her) have been 
enjoying it from 1899 (from 10 years before 
suit) and the two periods together make up 
more than 12 years. It has been held in 
Kkailcrsa Ilajcc Vappii \. Putketi Veettil Ayissa 
rmmah (1) that when one of several heirs 
takes possession of an inheritance, his pos¬ 
session is not adverse to his co-heirs. 
It is also an elementary principle of 
law tliat if the possession of a person 
can bo traced to a lawful title, 

po.ssossion will be referred to such title 
and would not be treated as the posses¬ 
sion a trespasser. As Manikam s 

possessinu on Anjalai’s death could be 
trai’od to bis lawful title as one of the 
reversioners after Anjalai’s death (assum¬ 
ing, of course, that Anjalai s sons 

heirs affer Anjiilai’s death Avere his 
si.stor’s sons), Manikam’s possession on 

(1) (> 1ml. Gas. 50; 20 M. L. J. '288j 8 M. L. T. M 
(1910) M. W. N. 4t7}34 M. 511. 
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Anjalai’s death should be treated as the 
possession of one of the lawful heirs 
and not as that of a person who holds 
under the title created by Anjalai’s 
gift-deed, which was invalid beyond 
her life-time. In this view, Manikam’s 
possession between 1895 and 1899 was 
not adverse to the plaintiff’s vendors. 
Hence the period of his possession 
between Anjalai’s death and the sale-deed 
to the first defendant's son cannot be tacked 
on to the possession of the first defendant’s 
son and of the first defendant after 1899. 

The lower Courts’ decrees are reversed 
and the suit is remanded to the Court of 
first instance for re-trial. If the District 
Munsif finds that the plaintiffs have made 
a bona fide mistake in believing that Gro- 
vindan did not survive Arumuga Padayachi, 
he will allow them to amend the plaint by 
alleging (in the alternative) that the plain¬ 
tiffs’ vendors and their brother Swaminadhan 
were reversionary heirs of Govindan if 
Govindan survived Arumugam. If the 
defendants deny that the plaintiffs’ vendors 
are the heirs of Govindan, the necessary 
issue or issues will be raised and decided. 
The appellants’ Vakil admits before us on 
behalf of his clients that Govindan was 
the last male owner and was not disqualified 
from inheriting his father’s estate and that 
the mesne profits are only one rupee per 
year. The costs hitherto incurred by the 
defendants must in any event be paid by 
the plaintiffs and they must themselves 
bear the costs incurred by them in the 
lower Appellate Court and in this Court. 
Costs of plaintiffs in the first Court and 
the costs (if any) hereafter incurred by the 

defendants will abide. 

Decrees reversed] Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 130 op 1912. 

November 9, 1914. 

Present _Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

SOMAI AMMAL— Plaintiff—Appellant 

versus 

VELLAYYA SETHURANGAM (died) and 
OTHERS — Defendants Nos. 1 to 3— 

Respondents. 

Landlord and tenani^Lease suhsistir^—Suit hy 
lessor against trespasser’maintainability of. 


A landlord, though he has given a lease to „ 

third person, is entitled for the purpose of putting 

his lessee m possession, to maintain a suit to eippf 
a trespasser. 

Ramauadan Chetti v. Ralilrntti Servai 21 iVf 9 fi >4 
8 M. L. J. 121, distinguished. ’ 

Zmnindnr of Vizia.mgaram v. Bella,-a Sm-mna- 

raynna Patndu, 25 M. 587 at p. 597; 12 M L J 24.9 

A, nbalnva„a Chetfy v. SingaraveU Mudaliar is’ Tnrl 
Gas, 1«; (1912 M, W. N. G69 at p. 680, mraL Juot 
Naida Gai-u v. len-amah Rn,n K,-idi,„ujya, 5 Ind gTs 

7 M. L. T. 119; (1910) M. W. N 221 and 28n: 
33 M. 499 at p. 501, Biesessiir Dabeea v Bn ni’ 
Kanta R^j Choiedhry 10 C. 1016, Sarat ChanTa 

f: 28VreSd to“'’"' C. L. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 65 of 1911. preferred against that of 
the Court of the District Munsif of Dindio-nl 
in Original Suit No. 666 of 1908. ’ 

Messrs. T. E. Krislinaswami Aiyar and K 

B. Banganatha Aiyar, for the Appellant. 

Mr. C. V. Ananthakrishna Aiyar, for the 
Respondents. ’ ^ 

JUDGME.M. 

Hannay, J The plaintiff sued for a 
declaration that the suit lands belonged to 

f®"" recovery of possession 

from the defendants. The District Munsif 

gave plaintiff a decree as prayed, but on 
appeal by the 1st defendant the District 
Judge dismissed the suit on the ground that 
at the date of suit the plaintiff wa.s not 
entitled to possession, as there was at that 
time a lease admittedly outstanding in favour 
of plaintiff s second witness. The District 

Judge relied upon the decision in Bamanadan 

Ghetty V. Puhkuth Servai (1). appeal 
before us it is urged that the plaintiff has 
not admitted that there was an outstanding 
lease at the date of suit, that the lower 
Appellate Court ought not to have dismissed 
the suit on a point not raised by the 
defendants either in the witten statement 
or at the trial and that even if there was 

an outstanding lease in favour of plaintiff’s 

second witness, plaintiff was still entitfed 
to recover possession. 

®'‘^”rission by the 
plaintiff in this case that the lease, which 

she says, she granted to her second wit! 

MSS was subsisting at the date of suit 

We agree wi h the contention that the 1st 

defendant ought not to have been allowed 

(1) 21 M. 288; 8 M. L. J. 121.. 
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to rely in appeal for the first time on a 
point not raised before tlie District ^lunsif 
wlnVli re<iuired an investigation into facts, but 
whicli plaintiff bad not an opportuTiity of 
meeting by adducing evidence. 

AVith reference to the drd ground above 
mentioned, tlie decision in Clipffi 

V. Pnlikufti Sprrai (1) was relied upon by 
the lower Appellate Court. That decision 
may be distinguisbed from tbe facts of tlie 
present case, on tbe ground that it was a 
ease where tbe tenant bad been ousted by 
a trespasser after liuving lieen placed in 
possession and was apparently unwilling 
that tbe landlord should recover possession 
as be was colluding with tin? trespasser, 
whereas in tbe present case (assuming for 
tbe purpose of tbe argument that tbe lease 
to plaintiff's second witness was subsisting 
at tbe time of suit) tbe tenant bad not 
l)een put in possession at all but was anxious 
to obtain possession. Tbe evidence (»f 
plaintiff's second witness, Parameswai’a Iyer, is 
clear on that matter, fn these circumstances, 
tbe plaintiff's tenant was entitled to ro(|uire 
tbe plaintiff to place him in possession by 
virtue of section lOS (J>) of tbe Transfer 
of Property Act Jind tbe case of '/(tuiludar 
of ViziniKKjaroiii v. iicha/n SftruinnininniKi 
Patnd/f ('2) is autboi'ity bn* the pi'oposition 
that a registered lease, like that in (bo piavseiit 
case (Exhibit B), operates in (be absenci* of a 
contract to tbe contrary as an executoiy 
contract to deliver to the lessee such 
po.sse.ssion as (be? natiirt* of tin? pr<tp(*rty 
admits, for lu’cacb of wliieb eonlract tbe 
plaintiff would be liabb? in damages (o (Ik* 
lessee. In these circumstances, [think that 
it was open to tbe landlord (plaintiff) to sue 
tbe trespassers in this ease to reeovei- 
po.sses.sion, notwithstanding tbe existence of 
tbe lease Exhibit U, if f<u*iio other i-eason than 
to escape liability for such damages. T!.e 
observations of Siindara Aiyar. .1., in |||,. 

Amhahirnua Clipfff/ v. Si,iu>irorr(u ihlaunr 
(3) and of Abdur Haliim, J., in tl,,* ease nf 
Xarai}wuc)iin Knidn dmn v. Yrrr.nun}! 
Ram Kiiahuoifd (d) support generallv flic 

view that .'Uf!i a suit as the invsenf is 
maintainable. In the former ease Siiiid:ira 

(2) 25 M. 5H7 at p. 51)7; 12 .M. L. .1. 2-|‘) 

(3) 15 1ml Cas Mti: (I1H2) M. W. N. (joo m ,, 

(-1) -> 1ml. Cas. 4/1); .1.1 M. 401) at p. 501- 7 \r | 'r 

Dfk(10I0)M. w. N 221 ami 280. 



Aiyar J., after citmg Bissessuri Dahoa v. Baroda 
Kaiifa Roi/ Chouuh'u (5) and Samf: Chandra 
Sinlia V. Nn'fya Copal Bisioas (6) as 
authorities for tbe view that a landlord can 
claim again.st a trespa.sser that possession 
should be given to bis tenant, observed that 
tliere is no inflexible rule of law that a 
trespasser can refuse to give up possession 
to a plaintiff simply because a' tliird party 
may be entitled to possession as against 
him (tbe plaintiff). In the later case Abdur 
Raliim, J., was inclined to tbe view tliat if 
tlie land is already in tbe possession of a 
third person to tbe knowledge of the lessor 
and lessee, it would be tlie duty of the lessor 
to make it possible for tlie lessee to take 
po.ssession by removing tlie third party from 
posses.sion thereof, even tliougb no express 
recpiest is made by tbe lessee. In these 
views I concur. 

On all tbe three grounds, tlierefore, I 
think tills appeal must be allowed. I would 
set aside tbe decree of tbe lower Appellate 
Court and remand tlie appeal for disposal 
upon ilie i.ssucs ali'oady framed. I would 
order co.sts to abide tlie I'csult. 

Sadasiva Aiyar, J.—T agree that this case 
should bo roninndod to tbe lower Appellate 
Court for tlio reasons given by my learned 
brofbor for bolding that a landlord, ibough 
lie lias given a lease to a third person, is 
entitled for the purpose of putting Ids lessee 
in possession to maintain a suit to eject a 
trespasser. I Imve nothing to add to tlio.sD 
reasons. The iilaintiff's right to eject the 
defcMidant cannot, in niy opinion, be defeated 
simply lieiMu.se tlie plaintiff does not disclose 
in bis plaint tbe fact that a lessee from 
him is entitled lo get possession from him 
or tbe fact that tlie purpose of Ids suit is 
to put such lessee in possession. Tlie defend¬ 
ant ran succeed only if be shows tliat 
tb(' pl:n'ntitV or Ids lessee has no right 
to possession, because the defendant is 
Idmsidf entitled to posession either through 
a title paranumiit to the plaintilTor derived 
li’om (be plaintilY or bis lessee or that the 
les.sce is unwilling tlmt the plaintiff should 
gi ( posst'ssion during the term of the lease, 
i do not think tliat tho general expressions 
ill some of (be cases quoted by the re- 

(5) llM-. 107(4 

t)d S 1ml. Cas. 47: C. L. J. 284. 
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pondents’ Vakil to the effect that the 
plaintiff to succeed in a suit in ejectment 
must show his present right to posses¬ 
sion on the date of suit, are inconsistent 
with the above views when read in the 
light of the facts of those particular cases. 

Appeal allowed; Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1597 to 1599 and 

2246 AND 2247 or 1912. 

October 28, 1914. 

Present :— Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

PUSARALA SANYASI and others— 

D E FE N DANTS— A PPE LLANTS 


Tlic right to rosciiul an allotment of sliares on the 
ground of fraud and misrepresentation must bo 
exercised at the earliest possible moment when the 
ailotee becomes aware of it. 


As between private j)ersons tlie right to rescind a 
contract on tlieground of fraud may actually be lost 
by tlie conduct of tlie persons entitled to apply even 
witliin tlie period provided by the Statute of Limitation 
for the enforcement of such a rigid, so in the case of 
shareholders want of iiromptitudo in repudiating will 
by reason of it.s far-reaching consequences alwavs be 
held fatal to the claim. 


Second appeal.s against the decrees of the 
District Court of Guntur, in Appeals Nos. 
359, 360, 361, 278 and 277 of 1910, pre¬ 
ferred against that of tlie Principal District 
Munsif of Guntur, in Original Suits Nos. 
356, 383, 423, 361 and 359 of 1908. 

Messrs. P. ^arayanamiirflii and M. 1”. 
Krishnasawmy Aiya}\ for the Appellant. 

Messrs. K. Snnivasa Iyengar and T. Bama- 
chandra Bow, for the Respondents. 


versus 

The GUNTUR COTTON, JUTK and 
PAPER MILLS COMPANY, LIMITED, 
HY ITS JOINT SECRETARIES and 
TREASURERS and others—Plaintiffs— 

Respondents. 

Company—Articles of Assocint ion—Allot menf of 
.chores—Allotment by Secretary and Trensure>\vali(Uty of 
— Acceptance of .^h a re certificate—Right to impeach — 
Shares subscribed to oiring to fraud and misrepresenta^ 
fhn—Right of rescissioiiy ivlicn to he e.rerciscd. 

Where the Articles of an Association do not 
specifically provide that the allotment of shares 
should be made by the Directors but, on the other 
hand, they provide that the gcnei-al management 
of the Association shall be by the Secretaries and 
Treasurers subject to the supervision of tlie Direc¬ 
tors, and that the Directors may from time to time 
entrust and confer upon them such of the powers, 
e.xercisable under the Articles by the Directors, 
as they may think fit, and the forms of application 
for the shares put forward the Secretaries and 
Treasurers as the persons to whom applications 
were to be made: 

Held, that the allotment of shares by the Secretaries 
and Treasurers was valid. 

Allotment is a duty primarily falling on the 
Directors and if the Directors have no right under 
the Articles to delegate this duty, then a pui*ely 
ministerial officer such as the Secretary cannot 
allot. 

Where the judgment of individual Directors is 
required for allotments by reason of special features, 
they cannot delegate. 

A person to whom shares have been irregularly 
allotted has the right to apply to have his name 
taken off the register, but he cannot do so after lie has 
accepted his share certificate. 

The contract made by allotment is a contract to 
Issue shares and when the shares Iiave been issued 
and accepted, the title of the ailotee becomes com¬ 
plete and he is in an entirely different position to 
that occupied by him before allotment. 


JUDGMENT.—These are appeals in five 
cases out of 555 wliicli were all tried 
together by consent by the Di.strict Munsif of 
Guntur. They were Original Suits Nos. 356 
383, 423, 361 and 359 of 1908 in that 
Court. All the suits were by the respond¬ 
ents herein, the Guntur Cotton, Jute and 
Paper Mills Company, Ltd., against persons 
alleged to be shareholders to recover the 
amounts of calls due on their shares. 
Various pleas were raised by the defend¬ 
ants, but the only questions argued here are 
those raised by the 3rd, 4tli and 5th issues 
wliich are re-stated by the lower Appellate 
Court in tlie 1st, 2nd, 3rd and 4th points for 

decision. 

The first point is whether the defendants 
have been legally constituted shareholders 
in the plaintiff Company. It was contended 
on behalf of the appellants that the allot¬ 
ments were void by reason of their not 
having been made by the Directors of the 
Company bat by tlie Secretaries and Trea¬ 
surers, and that in consequence they were 
not shareholders. This argument is based 
on Articles 11 and 12 of the Articles of 
Association which have been adopted in the 
place of the statutory articles. Neither of 
these articles specifically says that the 
allotment must be made by the Directors. 
Undoubtedly allotmentisa duty primarily fall¬ 
ing on the Directors (vide Palmer’s Company 
Law, 9th Edition, page 104) and if Directors 
have no duty under the articles to delegate 
this duty, then a purely ministerial officer 
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such as the Secretary could not allot. 
There is, liowever, no statutory provision 
to this effect nor is it to be found in tlie 
statutory articles. It may well be that in 
cases where the judgment of tlie individual 
Directors is required for the allotment by rea¬ 
son of special features, they could not delegate. 
Vide Howard Ex parte., Leeds Banking Co., In re 
( 1 ) a case where under the deed of settlement 
of the Company the Directors were authorised 
to dispose of undistributed shares in sucli 
manner as in their opinion would best promote 
the interests of the Company. The Directors 
passed a resolution that the shares should 
be allotted according to the discretion of the 
Manager and two Directors who in fact made 
the allotment. This was held invalid. But 
the case before us is of an entirely different 
nature. First, Article 12 does not in terms 
provide that the allotment sliall be by the 
Directors. It provides tliatthe money wliich 
the Directors shall, on the allotment of any 
shares being made by tliem, require to be 
paid, shall become a debt due etc. At tlie 
highest it assumes that the allotment will 
be made by the Directors. Articles 114 and 
115 provide that the general management 
of the Company shall be carried on, subject 
to the control and supervision of the Direc¬ 
tors, by the Secretaries and Treasurers; 
while Article lit) provides that the Directors 
may from time to time entiaist and confer 
upon the Secretaries anti Treasurers sucli 
of the powers e.xercisahle under the articles 


by the Directors as they may think tit. 
The form of application for tlie shares 
issued by tlie Company puts forwai-d the 
Secretaries and Treasurers as the persons 
to whom applications ai'e to be made, and 
not the Directors, it is in these words: 

Gentlemen, 1 beg to inform 3^011 that 1 
have sent the sum of Its. [ reipiest 

that you would he good enough to credit 
the sum to my account and allot tlie said 
number of shares to me. L authori/.e ynw 
to place my name in tlie register of tlie 
members of the Company’' iii respect ol ilu* 
shares which may be allotted to me.’’ It 
is contended on behalf of the respondents 
that this is a notice to intending appli¬ 
cants that the Directors had delegated 
their powers of allotment to the Secre¬ 
taries and Treasurers, and that, therefore, 


(I) 1 Cli. .\pp. 5UI; L. 42; I t L, T. I-l"- 14 

U O !-•> ’ 


W. Jt. {M2. 


the applications should be sent to ' 
them and not to the Directors. Bearing 
in mind that all these shares were in fact 
allotted by the Secretaries and Treasurers, 
w'e can come to no other concluvsion than 
that this contention is correct; and we 
hold tliat the allotment was in fact regularly 
made. 

There is another answer also to the defend¬ 
ants’ contention, nameljs that they have 
received and retained certificates of the 
shares, it may be tliat a person to whom 
shares have been irregulary allotted has the 
right to apply to have his name taken off 
the register ; but wo have been referred to 
no case where this right has been allowed 
after acceptance of the sliare certificate. 
The contract made by allotment is . a 
contract to issue shares and when the 
shares liave been issued and accepted, the 
title of the allottee becomes complete and 
he is in an entirely different position to 
that occupied by him before allotment. 
Vid^ llalsbury’s Laws of England, Volume 
5, Companies,” paragraph 291. In view 
of this linding we do not think it necessary 
to deal with the question whether there 
had been a valid ratification of an irregular 
allotment or whether there had been a 
Condonation of the irregularity by the 
applicants, both of which points were found 
by the lower Appellate Court and which 
being findings of fact would prima facie be 
binding on us. 

'I’lie next poijit is whether the defendants 
were induced to applj^ for sliaros by mis- 
nqiresenlation and fraud ' pmetised on them 
by tbo Company. A\’'itli regard to Second 
Appeal No. 2243, the application was .sent in 
as laic as the 12tli November 1906 and the 
aiiplieant lias not gone into the box to state 
thaf he apiilied for the shares on the faith of 
the i>rospectus; and seeing that the pros¬ 
pect us !;ad been issued two j'ears before that, 
we cannot assume that lie did .so and on our 
finding on the first point, this appeal must 
fail. 

It is conceded that the other four appel* 
buds applied veiy soon after tlie issue of the 
prospectus, and although they themselves 
have lutt gone into the box to prove that they 
were misled bj' tbo prospectus, a large 
number of applicants of the same date did 
plant' it and the District Munsif did not 
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require any further evidence on the point. 
There being a finding of fact that they were 
so influenced, we could not reverse this 
without sending the case back for re-trial on 
this issue so as to give these appellants an 
opportunity of making that statement good. 
Mr. K, Srinivasa Aiyangar who appeared for 
the respondents did not ask us to take this 
course and we, therefore, accept the finding 
against the Company by both the District 
Munsif and the District Judge. The District 
Judge has not dealt with this question him¬ 
self in detail, but states in paragraph 12 
that he agrees with the lower Court’s finding 
on the point, W^e think it necessary to 
ascertain what was the exact fraud and rais- 
repi'esentation found, for reasons which will 
appear later. Several allegations were made, 
some of which were negatived by the District 
Munsif, But he found that false statements 
were orally put forward on behalf of the 
Company, that more than half the shares had 
been subscribed for and that the prospectus 
contained the false statement that most of 
the shares had been sold: vide paragraphs 
Nos. 63 to 65 of the District Munsif’s judg¬ 
ment. On these findings he holds that the 
Company have circulated the above false¬ 
hood deliberately to make wrongful gain to 
themselves and wrongful loss to intending 
subscribers and that the representations were 
made with dishonest intention. There is no 
evidence that they were made to make wrong¬ 
ful gain to themselves or Avrongful loss to 
subscribers. But it is contended that, on the 
definition of fraud in the Indian Contract Act, 
section 17, clause (1), this is a fraud, 
the existence of which makes the contract 
voidable at the option of the other party. 

This is undoubtedly so; and the appellants 
would prima facie have a right to apply to 
rescind the contract and have their names 
removed from the register. But the nature 
of the fraud proved has an important bear¬ 
ing on the question now to be considered, 
namely, whether their conduct after the 
knowledge of this fraud had been brought 
home to them, is such as to disentitle them 
to the above relief. It is abundantly clear 
that these appellants received a circular, 
Exhibit 26-A, from certain Directors of 
the Company dated the 21st June 1905. 
This circular specifically contradicted the 
fraudulent misrepresentation above referred 
to, made various other charges against the 


Secretaries and Treasurers and invited the 
shareholders not to pay any further calls. 
It was followed by anoth^ similar circular 
from, four other shareholders dated the 1st 
October 1906. So that it is clear that all 
these partie.s were put on notice of the fraud 
in the middle of the year 1905. On 
the 14th of September 1906, the Directors 
pas.sed a resolution that share certificates 
should be sent to all the shareholders, and 
the plaintiff’s first witness depo.ses that certi¬ 
ficates were so sent. It is clear, therefore 
that after being put on notice of the frauds’ 
they accepted the share certificates and made 
no effort to repudiate the contract. Further, 
the appellant in Second Appeal No. 2246* 
wrote a letter on the 27th December 1906, 
Exhibit Z16, ill which he asked to be made 
a Director; while the appellant in Second 
Appeal No 1597 wrote to the Company on 
6th April 1908 promising to honour a hundi 
to be drawn against him for the amount of the 
expected call. None of the appellants brought 
any action to rescind the contract and it 
was not until all the calls had become due and 
the respondents filed these suits to recover 
those amounts that the appellants repudi- ' 
ated their liability as shareholders. These 
suits were brought in 1907, about three years 
after the date when they applied for shares 
and two years after the date when they 
became aware of the fraudulent misrepre- 
sentation as to the number of shares taken 
up. On these facts both the lower Courts 
have found that the appellants are debarred 

from .setting up a right to have the contract 
rescinded as a defence to the suit. 

It is urged that this finding cannot be 
■supported in law. Reliance is placed on 
Article 114 of the Limitation Act for the 
rescission of a contract, which gives three 
years from the date when the facts entitling 
the plaintiff to have the contract rescinded 
first became known to him, and it is urged 

i QriV"\- V*- become known until 

1906, which IS less than three years from the 

date of suit; and it is further contended that 

the appellants can set up this plea in defence 

to a suit Assuming the last proposition to 

be correct there are, however, other consider- 
ations. Even as between ordinary persons 
there is a limit to the doctrine. Vide ithi 

Nayar (2), where this Court held that mere 
(2) 21 M. 42. 
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delay within the period will not disentitle a 
person from claimin.ir relief under section 12 
of the Specitic Relief Act, hut there must he 

waiver or such conduct or neglect as would 
justify the Court in refusing the declaration, 
iiut wlien tlie cases dealing with .sucli claims 
as between shareholders an 1 Companies are 
examined, it liecomes apparent tliat a ^ery 
strict rule has uniformly been applied, even 
where there was fraud and misrepresentation 
by the Company such as would prima fanr 
entitle a shareholder to rescission, as was 
decided in ]\e/'seJiirorSilver MininyCo.y. Smith 
(3). The'proposition was stated in /» re 
E.-ifnles Investment Co.\ Ashley's (d) by 
Lord Romilly as follows:—‘ The leading 
principle in all tliese cases is this: a man 
must not play fast and loose; he must not .say: 
1 will alnde hy the Company, if successful, 
and I will leave the Company if it fails;' and, 
tlierefore, whenever a misrepresentation is 
made of whicli nu/yoneof the shareholders has 
notice, and can take advantage to avoid his 
ctmtract with the Company, it is his duty to 
determine at once whether he will depart 
from the Company, or whether he will remain 
a member." Tliis is the case relied upon by 
the District dudge. 

The (luestinn came up for decision before 
the House of Lords in Axn/n's Iterfs Limited 

Tivi<s {:>). Tluu-e the defmidant was in¬ 
duced to enter into a contract to take shares 
by fraudulent misrepresentations made in 
the prospectus. An action was lu’ought 
against him for calls and he pleailed simply 
that the contract was obtained by Iraud, 
The answer of ilie Company to this plea was 
that, even if there was fraud, he could liave 
ascertained the true facts by using due 
diligence. Lord llalsbiiry adopteil the langu¬ 
age of Sir (ieorge Jcssel in lirdynive v. Ilurd 
(ij), laying down that ibis plea was no 
answer and that the (h)mpaiiy could not hi* 
heard to say, after it has nuele a fraudulent 
statement in a prospectus, "we indieated to 
you tlie source from which you ctuild liud the 
truth and as you liavo not availed yourself 
of this information wo are relieved from 
liability.'’ tjn facts of this nature, this rase 

would bi; Ifindiiig f)n us. Hut these are not 

pp -j. il. b. oli 17 \V. It. lO^I; :ii b. .1. Ch. KPt. 

(- 1 .) il lv|. b J (;ii. ;{5t; 22 1.. T. s:}; is \V. 

11 . 

(l.S-.}i;) .V. (b 2T;b 05 I. .1. \\ 0. 51; 7|. b. T TOb 

(0) 20 oil. i). I; 51 li. J. Ch. U;i; 15 L. T. 1S5; 1(0 

W. K. 251. 


tlie circumstances. Here the actual fraudu* 
lent misrepre.sentation was in fact brought to 
the notice of the shareholders and in dealing 
with circumstances of this class, Lord Davey 
in his judgment in the .same case lays down 
the law very clearly. It is not the ground 
of decision in the case, but as tlie opinion of 
a very eminent laiuity Judge, who was hini'- 
self a member of the Privy Council, it is, in 
our opinion, binding on us. On page 294 he 
adopts the language of Mr, Justice ^Mellor in 
delivering tlie judgment of the Court of 
Exchequer Chamber in Clough v. London^^and 
Xorth ilWcca Itxilirxi, ('ompauy (7): The 
question is, has the person on whom the 
fraud was practised, having notice of the 
fraud, elected not to avoid tlie contract? or 
has he elected to avoid it? or has he made no 
election? Lapse of time without rcscimling 
will furiiisli evidence of an intention to 

allirm the contract.AVhere a person has 

contracted to take shares in a Com¬ 
pany and hi.s name has been placed on tbo 
ivgister, it bas always been held that he 
must exercise ids right of repudiation with 
extreme promptness after the discovery of 
the fraud or misrepresentation for this 
reason: the presence of his name on the 
register may have induced other persons to 
give credit to the Company or to become 
members of it." The learned Lord also 
quotes the language of Haggallay, L. J., in 
Jn re Scottish Petroliem Company (S), ex- 
Iiressiiig a ilouht whether the delay of even 
11 fortnight in repudiating the shares after 
the sliareholder is duly informed of nil the 
circumstances ami no further investigation is 
necessary, would not be fatal. It appears, 
tlierefore, that on the evidence the Court 
may come to the conclusion that the share¬ 
holder has elected to allirm tlie contract or 
may hold that even if ho has not delinitoly 
imule such an election, ho has lost his right 
to rciui<liate hy reason of the delay, the basis 
of the ruling in the latter case being that it 
is impossible to say ^Yhat effect may have 
been causetl by reason of the shareholder 
allowing his name to remain on th,e register. 

It is clear, therefore, that a much stricter rule 
is applied to vshareholders and Companies 
than is applicable between private parties. 
Applying this ruling to those facts it may 

(7) 7 Kx. 20; 41 b. J. Kx. 17: 25 L. T. 708; 20 W. 

W. KS<). 

ts) 23 Cii. D. 113: 41) L. T. 348j 31 W. U. 816. 
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well be, that the fraudulent representation 
being only as to the number of shares taken 
up and not affecting the value of the under¬ 
taking, the appellants may have elected not 
to avoid the contract, and even if that 
inference does not follow, they obviously 
come within the mischief of the latter rule 
which equally prevents their relying on the 
fraud two years after they had notice of 
it. The law can, therefore, be stated as 
follows:—That as between two private per¬ 
sons the right to rescind may actually be 
lost by the conduct of the person entitled to 
apply, even within the period of the Statute 
and in the case of shareholders want of 
promptitude in repudiating will, by reason 
of its far-reaching consequences, be always 
held fatal to the claim. In this view we 
must hold that the appellants have lost 
their right to repudiate and are, therefore, 
liable to pay the calls. 

The result will be that all the appeals will 
be dismissed with costs. 

Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1174 of 1913. 

October 12, 1914. 

Present :—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

LANKA GOPALAM— Defendant No. 1— 

Appellant 


ve7’$tis 

LANKA RATNAMMA and others— 
Plaintiff and Defendants Nos. 2 to 5 

—Respondents. 

Civil procedure Code (Act XIV o/1882j, s. 316— 
Auctiori’pwchaser, title of—Date of sale, title complete 

from _ Suit for mainteiuince filed between date of sale 

and confiimiation of sale— Property, xohether cl^rged^ 
Lis pendens—Trans/er of Property Act{IVof 1882), s. 52. 

An anction-pTU'chaser’s title even as regards 
strangers arises on, and in case the sale is confirmed 
becomes complete with effect from, the date of 
sale 

Where, therefore, a female institutes a suit for 
maintenance subsequent to the sale but prior to the 
date of the grant of the certificate of sale, the sale is 
not vitiated by the doctrine of Us pendens, and the 
purchaser takes the property free from any charge 

of maintenance. aji. 

Prem Chand Pal v. Purmma Dasi, lo C. 546; Adhur 
Chunder Bansrjee v. Aghore Nntk Aroo, 2 C. 

589; Dagdu v. Panchamsing Gaiigaram, 17^ B. 37o; 
Amir Kuzim v. Darhari Mai, 24 A. 475; A, W. 


N, (1902) 145; Shiam Lai Y,Nathe Lai, 7 Ind. Cas. 65; 
33 A. 63, distinguished from. 

Krishn<jji Ravji Godbole v. Ganesh Bapuji Pafvardhan, 

6 B. 139, Yesinvayit Bahurav v. Govind Shankar, 10 B. 
453, Chintamaji Rao Natu v. Vithnhai, 11 B. 588, Raj 
Kishen Mookerjee v. Radha Madhub, 21 W. R. 
351, Dagdu v. Pavehamsing Ganyaram, 17 B. 375, 
followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patam, in Appeal Suit No. 56 of 1912 
(Appeal Suit No. 454 of 1910 on the file of the 
Sub-Court, Ellore), preferred against that of 
the Court of the District Munsif of Tanuku, 
in Original Suit No. 458 of 1908. 

Mr. M. Patanjali Sastri, for Mr. P. Narayana 
Murthi, for the Appellant. 

Messrs. G, Venkatramiah, N. 8. Narasimha- 
chari and F. Eamadoss, for the Res¬ 
pondents. 

JUDGMENT. 

Oldfield, J.—The appeal has been argued 
only on the question whether the 5th 
defendant’s purchase was invalid because 
it was made pendente lite and whether the 
property in his hands could, therefore, still 
be made liable for the plaintiff’s main¬ 
tenance at the date of suit. 

The law applicable, section 316 of the 
Code of Civil Procedure then in force, 
provides generally that, so far as regards 
the parties to the suit and persons claim¬ 
ing through or under them, the title to 
property sold, as this was, at Court-sale 
shall vest in the purchaser from the date 
of sale certificate. The lower Appellate 
Court has, however, held that, though the 
date of the 5th defendant’s certificate is sub¬ 
sequent to the date of plaint, that fact is 
not decisive against him, because (1) the 
question is not between parties to the 
suit and persons claiming through or under 
them and (2) the section does not deprive 
the purchaser of an equitable title, incomplete 
until the sale is confirmed, but on confirma¬ 
tion dating back to the date of sale. 

As regards (1) the dispute is now between 
the plaintiff, who is claiming maintenance 
and a charge in order to its enforcement,, 
and the 5th defendant, purchaser from the > 
2nd defendant in Court-sale. The plaint¬ 
iff’s claim to maintenance was at the 
date of the institution ’of the present 
proceedings unsecured; in fact it-is only 
through them that she can, if successtul, 
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^btaiii the property sold to the otli do- 
^eiidant as security. Tlie decisions shown 
us and to be referred to apply section 
316, not to the case of a person wlio had 
still to establish a claim against tlie pro¬ 
perty in dispute and who could do so oidy 
on the assumption that the section was 
applicable, but to cases in which his 
interest has ab’eady been constituted inde¬ 
pendently. 

If, however, tlie plaintiff is a stranger 
and her position is not directly covered 
by section 316, the cpiestion remains as 
to tlie date on which the sale became 
final against her. In Pn-m P,P v. 

Pnniima Jhisi (1) it was lield that as 
regards third parties also the title of the 
auction-purchaser did not become complete 
in any .sense before the date of confirmation 
of the sale. This, liowever, is inconsistent 
with the later decisions of the same Court, 
Aflhftr (liHuder Jitiuorjer v. Affhon^ Xaf/i Antn 
(2) and is doubted in Dmjdn \. Pauclmm- 
sing (‘raugai'aia v,3), l'hes(! apparently 
conflicting cases, howeve)-, I tliink, ai-e 
reconciled with refei-ence to tlie conclusion 
regarding tlie nature of the aiictioii-pur- 
cliaser’s interest at different stages, reached 
in tlie two last-mentioned and othci* eases 
on which the lower Appellate Court’s 
second ground of decision is has(*d. 


I hat interest, as described in Adltitr 
Chnnlrr Bann-jcr Aghurr X,dh J/-,m (o)^ 

an e([Uit(ihle (U* inchoate tith‘, whieli the 
grant of cerfiticatc made absolute and made 
to relate back to the date of .sale;'' and the 
description in7L/f/,/,( v. J^mirham Singh Honga^ 
lam (3) is similar. 'I’lie existence of a title of 
that contingent nature, which could be 
relied on ojily after confirmation „f the 
sale liad taken place, would not have been 
material in Pnm ('hand Vaf v. Parnima 
T)asi (1) where the (iiiestion uais nf the 
Stranger's right nr duty to discharge a 
mortgage before the .late nf conlir,nation, 
it wouW have been immateiial also in 
Amir^ l\azini v. Darhari Mai {[) where the 
question was of mesne pmlifs, which fj.e 
plaintift could not claim from an earlier 
date than that on which he might (alter 


(1) In C. o lG. 

(2) 2 C. W. X. .-iSO, 

(3) nJb.'iV:*. 

(4) 24-A. 47r,; (1002) A. W. X. M.-,. 



conHrmation of the sale) have obtained 
posse.ssion. It no doubt has not been shown 
that another later case, Shinm Lai v. Xathe 
Lai (5), can be similarly distinguished, 
but none of the authorities decided 
differently. Preni Chand Pal v. Pnnnma 
1km (I) seems to have been brought to the 
Courts notice. Following these cases I 
agree witli the lower Appellate Court that 
the auction-purchaser’s title arises on and, 
in case tlie sale is confirmed, becomes 
complete witli effect from the date of sale ; 
and that for tlie purpose of cases such as 
the present, tliis principle is applicable against 
strangers such as the plaintiff. 


I he decree of the lower Appellate Court 
must, therefore, be cniiHrmcd, the second 
appeal being dismissed with costs. 

IiAiui, J.— rho question on wliich the 
appeal depends is wliether or not the 
interest of the »^t]i defendant in the pi’operty, 
wliich lie claims, wascreated during the active 
pro.secution of tlie suit out of wliich the 
appeal arises. If so, then it will not affect 
the plaintiff s rights under tlie decree, section 
•>2 of the Transfer of Property Act. 

Iliat quesfion depends upon the date on 
Avhicli the 5th defendant's interest arose. 
1 lie appeal 1ms lieon argued before us, 
solely with reference to the interpretation 
of section .>16 of the Code of Civil Procedure, 
I hough tlie title under that section 
IS mad<‘ to date from the certiticate and 
not h('f..re, it has been hold that tlie express 
I'cfcrence to ‘‘ti,o parties to tlie suit" is in¬ 
tended forc.strict tlie operation of the section 
so a.s noHo iifleet strangers, Adhnr Chumler 
Jlanrrjrn y. Aghor Xafh .lyn.o (2). A differ¬ 
ent \ it'w has, Iiowcvor, been expressed in Prem 
(hand ]'a/. v. l^nniima Tfasi (1) and AmiV 

-AV/m V. Parbari Mol {4) nndShiam Lai 

A, a/he Ltd (5). 

I he decision in P/rut C/n/mf Pa/ v. Purnima 

J>as( (1) was that tlie mortgage-debt tliei*ein 
u-ferred to was not merged in tbo decree far 
sale from tlie date of the sale, but only from 
file eontirinafion, and in Amir Kazim V. 
Parbari Mtd (4) and Shiam Lai v. Xafhe Lai 
(o) ibe decision was that tlio date from wliich 
the purelias.'r was enfitled to luesno profits 
iind rent respi'etively Avas tlie date of the con- 
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firmation. For these decisions, it was neces¬ 
sary to decide when the title vested completely 
in the purchaser. They do not derogate 
from the proposition, expressly left untouched 
in Amir Kazim v. Darhari Mai (4), that 
the purchaser acquires an equitable 
interest from the date of the sale even 
prior to the confirmation. On this point 
there is no conflict of authorities. Krlshnaji 
Bavjl Godbole v. Ganesli Bapnji Fatcardhan 
(H); Yediwant Babnraa v, Gohind Shankar (7); 
Chintaman Boo Naiu v. Vithabai (8); Raj 
Kislien Mookerjee v. Radha Madhuh (9) refer¬ 
red to in Yeshicant Baburav v. Govind Shankar 
(7), Dagdn v. Fanchamsing Gangaram{Z). The 
second and third cases above mentioned 
have been referred to by the High Courts 
other than that at Bombay without dissent. 
It seems to me, therefore, that as the 
equitable interest of the 5th defendant was 
created prior to tlie institution of the plaintiff’s 
suit, the decision under appeal was right 
in holding that the doctrine of lls 
pendens did not apply to that interest. I 
would accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 

(6) 6 B. 139. 

(7) 10 B. 453. 

(8) 11 B. 588. 

(9) 21 W. B. 349. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 46 op 1914. 

October 2, 1914. 

Present: —Mr. Justice Sadasiva Aiyar, 

In re NIMMAGAUDA PEDA NAGANNA 
_Plaintiff—Appellant—Petitioner. 

Civil Proceduve {Act XIV o/1882), s. 521—Court 
appointed arbitrator, u-hether should pass separate 
aivard—Aggrieved party, remedy of—Agreement jwt to 
appeal, u'hether binding. 

An aoreement not to appeal is binding as between 
the parties, the consideration being their mutual 
consent to refer the matter in dispute to the Court 
as an arbitrator. 

Where the Court itself is appointed to act as an 
arbitrator, no separate award need be passed invit¬ 
ing parties to put in objections before passing a 
decree. Such an. award is itself a decree and objec¬ 
tions to the award can be raised only by way of 
appeal against the decree to the Appellate Court, 
and not by means of applications to the Court 

itself^ . - 
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Nidamarthi Mulckayifi v. Thammana Rarnayya^ 
26 M. 76, at p. 77, SiVa Kath Goswami v. Baiknntha 
Nath Gosu'nmi, 9 Ind. Cas. 296; 38 C. 421, referred to 
The application to the Court to act as an arbitrator 
is not an application to make a reference. 

Petition, under section 115 of Act Y of 
1908, praying the High Court to revise the 
decree and judgment of the District Court 
of Kistna at Masulipatam, in Appeal Suit 
No. 159 of 1913, preferred against that 
of the Court of the District Munsif of 
Bezwada, in Original Suit No. 356 of 
1911. 

B. Narasimha Row, for the Peti¬ 
tioner. 

JUDGMENT.—An agreement not to 
appeal is binding on the parties, the con¬ 
sideration being their mutual consent to 
refer the matter in dispute to the Court as 
an arbitrator. 

The application to the Court itself to aet 
as arbitrator is not an application coming 
under the Civil Procedure Code, Schedule If, 
paragraphs 1 and 2, which paragraphs clearly 
contemplate the passing of an order of 
reference under Schedule II, parapraph 3, 
the fixing of a time by the Court in that 
order for the making of the award by the 
arbitrator (other than the Court) and the 
Court’s not acting further in the matter till 
the time expires. They all clearly con¬ 
template a refereuce to a third person or 
third persons (other than the Court) as 
arbitrator or arbitrators. 

When an award is made by the Court 
itself acting as arbitrator, there is no separate 
judgment to be passed as distinguished 
from the award itself. As said in Nida* 
martin Mukkanti v, Thammana Ramayya 
(1), the decision of the Court must be 
looked on as an award.” The Code no¬ 
where contemplates that when the Court itself 
is the arbitrator, it must first give a separate 
award, then wait for objections to the 
award made by itself, hear such objections 
as a Court to its own award as arbitrator 
and lastly pronounce judgment on the award 
if it does not set it aside. The provisions 
of the Civil Procedure Code, which are 
naturally applicable and were clearly in¬ 
tended by the Legislature to apply only to 
awards made by an arbitrator other than 
the Court and which are clearly inapplicable 

(1) 26 M. 76 at p. 77, 
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and would be almost grotesque when applied 
to ail award made by the Court itself 
acting as an arbitrator, cannot be invoked 
in the latter class of awards. Tlie objections 
to an award permitted under section ?2], 
old Civil Procedure Code, (Schedule II, para¬ 
graph 15 of the new Code) and section 522 
(last sentence of paragi’apli 1(5) can all be 
taken on an appeal from the decision of tlie 
District Munsif acting as arbitrator (which 
decision is an award in one aspect and wliich 
is the decree in the suit in the other aspect) 
a.s grounds of appeal in the appeal memo¬ 
randum, but (as it seems to me) they cannot 
be taken by way of an application made to 
the District iMunsif liimself under tlie 
Scliedule II. 

Even supposing tliat tlie District ^lunsif 
ought to have first passed an award as 
arbitrator, and then waited for tlie parties 
to tile applications before him as a Court to 
set aside the award made by himself and 
then heard tlie objections mentioned in the 
application and passed a separate judgment 
and decree confirming the award, it is clear 
from the grounds of appeal to the Appellate 
Court that none of the objections mentioned in 
section 521 (Schedule II, paragrapli 15) were 
urged before the District Court as grounds 
vitiating the award. Under tlie.se circum¬ 
stances, the irregularity on the part of the 
DistrictMuiisif (assuming it is an irregulari¬ 
ty) in not waiting for applications to be tiled 
to set aside Ids awartl before treating liis 
award as the judgment in the case, has 
not affected the merits in any degree and 
I must decline to interfere in revision under 
section 115. I do not consider it necessary 
in this view to deal in detail with some 
of the observations in Xiilunuirfln Mukknnfi 
V. Thamniann Ramanun (l) and XnUi On- 
swfmiix. Jiiiikfoifliu Xufli ^o>.s'//v//a/( 2 ), on which 
Mr. Narasimha Ilow strenuously relied 
as containing implications supporting liis 
contention tliat every one of the provisions 
in the Arbitration section of tlic Civil 
Procedure Code applies even where the Court 
itself is tlie arbitrator. 


( 2 ) {) fml Oils. .’{S C. 121 . 
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MADRAS HIGH COURT.. 

Civil Appeal No. 256 of 1912. 

November 9, 1914. 

Iresent: —Sir John Edward: Power Wallis>. 

Offg Chief Ju.stice, and Mr. Justice 

Seshagii’i Aiyar. 

KASIVASr SOiMASUNDARATHAMBI- ■ 
RAN AVERGAL— Appellant 

versm 

A. T. VENKATANARAYANA PILLAI— 

Respondent. 

FromtK^onj notCt suit on —Head of mutt exscutinj 
promissonj note, whether personnlhj liahlc. 

The hoiwi of a mntt is personally liable on pro- 
missorv notes executed by him, imless he has contract¬ 
ed himself out of such liability. 

Eilahitter Y. Farraw, 5 M. & S. 345 , 17 R. R« 345 { 
lO.j K. R. 1077, followed. 

Appeal against the decree of the Court 
of the Subordinate Judge of Kurabakonara, 
in Original Suit No. 43 of 1911. 

FACTS.—The plaintiff is a money-lender. 
The defendant is the head of Thernpa- 
nandal mntt in the Tanjore District. On 19bh 
November 1905 the defendant executed in 
favour of the plaintiff a promissory note for 
Rs. 13,000 with interest in the following term.s: 

Promissory note executed on 19th Novem¬ 
ber 1905, by Kasivasi Soraasundara Tham- 
biran Avergal, Therupanandal Adhinamkar- 
ta, Kumbakonam Taluk, to A. T. Venkata 
Narayana Pillai Avergal, son of A. Thiraven- 
gada Pillai Avergal, Banadara Vadaka Veedi, 
Kumbakonam Cusba, on demand, I promise 
to non or order Rs. 13,000, (thirteen thou¬ 
sand) with interest at 14 per cent, per 
annum from this date, and get back this 
promissoiy note, the amount being made 
up as follows:— On.* 

(Signed) in Tamil, one anna label affixed, 

Knsirnsi. Somasnmdara Thamhh'an. 

^Vit^ess, etc.” 

Upon this promissory note, the plaintiff 
brought a suit. The defence was that the 
defendant executed the promissory note in 
his capacity as the Adhinamkarta of the^ 
vvtff and as such is not personally liablb 
on the note, but that a decree could be 
passed only against the midt properties. 

The Sub-Judge held that the foot that the- 
defendant executed the note in his capacity* 
of head of mnttf does not exclude liis 
personal liability on the note and accord¬ 
ingly passed a personal decree against the 
(lefemlaiit. The present appeal is by the 
defendant against the said decree, tiiQ- 
chief contention being that the defen^Mifc 
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having described himself as the Therupanandal 
Adhinamkarfea, excludes his personal liability 
on the note. 

Mr, 8. Sreenivasa Aiijnngar^ for the Appel¬ 
lant. 

Mr. T. Rangacliariar (with him Mr. 
Muthiah Mtidaltar), for the Respondent. 

JUDG-MENT.—There is no question here 
of the defendant having executed the 
suit promissory note on behalf of other per¬ 
sons. He is the Adhinamkarta or bead 
of the mutt and is so described in the 
document, but there is nothing in this 
to suggest that he is not personally 
liable, and the rule is that the maker of 
such a note as this is personally liable 
unless he has contracted himself out of 
personal liability [^headbitter v. Farrow (1)1. 

No authority has been cited to show 
that the head of a mutt is not person¬ 
ally liable on promissory notes executed 
by him as such, and suits on such notes 
have been very numerous. 

The appeal is dismissed with costs. 

Appeal dismissed. 

(1) (1816) 5M. & S. 345; I7 R. R. 345; 105 E. R. 
1077. 


MADRAS HIGH COURT, 

CmL Revision Petition No. 223 op 1913. 

October 30, 1914. 

Present: —Mr. Justice Kumaraswamy Sastri.l 
RAMALA VENKATASWAMI —Defendant 

IJo. 1 —Petitioner 

versus 

KANUMALLA NARASIMHAYYA and 
others—Plaintiffs Nos. 1 and 10 and 
Defendants Nos. 2 and 9 — Respondents. 

Jurisdiction’’Burden o/proo/-Agraharatn grant’- 
Qrantee owner of kudivaram —Presumption. 

It is for the party who wants to oust the juris¬ 
diction of Civil Courts to prove the existence of 
facts which oust jurisdiction. 

No presumption arises that the person to whom 
the agraharam had been granted was not the owner 
of the kudivaram at the time of the grant. 

Adusumilli Suryanarayana v. Achhutta Pottanna, 
22 Ind. Cas. 339; 15 M. L. T. 268, 26 M. L, J. 99; 

Kidamhi Jagannafhacharyulu v. Pudipiti Kutumhara- 

yndw, 25Ind Cas 891; 27 M. L. J. 233, distinguished 

from. 

Indety China Nagada v. Potu Kanchi Venkata- 
suhbayya, 8 Ind. Cas. 365; 8 M. L. T. 376; (1910) M. 
W. N- 639; Todikonda Buchi Veerahhadrayya v. 


Sonti Venkanna, 20 Ind. Cas. 769; (I9'3) W. N. 
782; 24 M. L. J. 659 followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Kanigiri, in Small Cause Suit No. I4l of 
1912. 

Mr. P. M. Srinivasa Aiyangarf for the 
Petitioner. 

Mr. L. A. Gorindaragliava Aiya)\ for the 
Respondents. 


JUDGMENT.—There is a conflict of 
decisions as to the burden of proof in case.s 
where the jurisdiction of a Civil Court is 
sought to be ousted on the ground that the 
claim relates to an “estate,” as defined in 
the Madras Estates Land Act. In Adusumilli 
Suryanarayana v. Achhutta Potanna (1) it was 
held that the presumption that the grant 
was only of the melvaram^ applied to all 
cases irrespective of whether the suit 
was to eject a tenant ort claim rent 
and that where a defendant raises the 
question of jurisdiction, the onus is on 
the plaintiff to show that both the 
varams were granted so as to take the case 
out of the definition of an estate as given in 
the Estates Land Act. 

The opposite view was taken in Kidamhi 
Jagannathcliaryulu v. Pudipiti Kutumbarayudu 

(2) , where it was held that it lay on the party 
seeking to oust the jurisdiction of a Civil Court 
to prove the nece.ssary facts and that there was 
no presumption that a person to whom the 
agraharam had been granted was not the 
owner of the kudivaram at the time of the 
grant. 

I prefer to follow the decision in Kidamhi 
Jagannatliacharytduy. Kutumharayudu(2). The 
balance of authority is in favour of the view 
that it is for the defendant who seeks to 
oust the jurisdiction of a Civil Court to 
show the existence of facts which oust juris¬ 
diction and that no presumption arises in 
the case of agraharam. In Indety China 
Nagadu v. Potu Kanchi Venkata Subhayya 

(3) , it was held that the onus was on the 
defendant to .show that the village came 
within the definition of an estate and that 
there was no presumption that an inam was 


(1) 22 Ind Cas. 339; 26 M. L. J. 99; 15 M. L. 
268 

(2) 25 Ind. Cas 891; 27 M. L. J. 233. 

( 3 ) 8 ina. Cas. 365; (1910) M. W. N. 630; 8 M. 
!• o7o* 
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granted to a person not owning the kndiva- 
ram. 

This decision was followed in TadikomJa 
Bnclii Ve(^rahlLadraijija\. Sonti Venkanna (4), 
The case was of agrahnram and it was held 
that the onus of proving that the grantee was 
not the owner of the kwUvaramB.t the date of 
the grant, was on the tenants who sought to 
oust the jurisdiction of Civil Courts. 

I am of opinion that the District !Munsif 
riglitly threw the onus on the defendants 
and that they have not proved that the grant 
was of the melvarnm only. 

Tlie agreements sued on have been proved 
by plaintiffs' 2nd witness and tlie defendants 
have not ventured to deny the genuineness 
in the witness-box. 

The petition fails and is dismissed with 
Costs. 

Pet it itni d is missed . 

(4) 20 Iiid. Cas. 709; 24 M. L. J. (3o<); (1913) iM. 
W. X. 782. 


CALCUTTA HIGH COURT. 

Second Civn, Ai’i-eal No. 1140 of 1012. 

June 10, 1014. 

Present: —ilr. Justice D. Chatterjee and 
Mr. Justice Walnisley. 

LATIFUNNISSA lillil—D efendant— 

Ai-i’Ei.eam' 

rersKS 

JIAJIDUNNISSA lUBI —^Peaintiff—■ 

ResI’ONDENT. 

Wakf propcrfij—vdlitUhj of — fiinn'tion o/ 
Cazee—post facto approval, vhvthcr raliil—Dnul 
n'linvd tamlcck and tawliatiiaTua, whrthcr con¬ 
templates (ihsohite ctidoiratenf oj entire properfij. 

A cljarg(‘ cn‘atiM| for tin* pmposc* of saving a 
v:(Ll-f j)rn])ei’ty with the sanction of the i’mee is 
binding on the nv//./ property, Imt in case tin* sanc¬ 
tion is m)t o!>tain<‘il at the time of creating the 
cliargo, an e.j; post/or/n appioval is e(pially elVeefive 
and the Court in whieli the matter ('om'*s in for 
consideration may validate the charge hy holding 
tliat the rc{(uired necessity evist'-'l. 

Kemal Chand Adhija v. (iohini I[o.<srin, 3 In<l. Ci\< 

353; 37 C. 179; 14C. >V. X. 535; Jl C. L. J. 317, 
referred to. 

A deed named as a /naibW.-as well as a t<nrliif. 
7wm't does not contemplate an absolute endow- 
ment of the entire property. 

Appeal against tlm decree of the Sub-Judge, 
Rangpur, dated 22nd January 1912, afllrming 
that of the Mnnsif, .second Court of that place, 
dated ^Ist March 1911, 


fl91B 


'B&.hn Mohini Mohan Chakravariif for the 
Appellant. 

Moulvi 7i. Fazl-uhHuq, for the Re¬ 
spondent. 

JUDGMENT.—One Mohamed Tuquee 
executed a document called a tamleek and 
taicliafnama (a deed of gift and endowment), 
and provided that the expenses of a certain 
mosque in Rangpur Avere to be paid out of 
the profits of certain properties named 
therein and the surplus Avas to be divided in 
certain .shares between bis Avives, one of 
Avhom Avas made the mntwalU Avith power 
to nominate a Receiver. The properties 
came to be held by Akramunnissa and 
Sarwarunnissa, Avho Avere dispossessed by one 
Mirza Huzurali and had to sue him for 
recovery of the same. Golam Alustafa and 
Abu Syed .sold their own properties to 
supply them with the costs of the litigation 
whicli terminated in favour of the said 
ladies and in consideration of tliis benefaction 
Avitliout Avbicli the wakf properties Avould 
have been lost, they in 1265 executed an 
ikrarnama in favour of the said Golam 
!Mu.stafa and Abu Syod and agreed to pay 
them from generation to generation a certain 
allowance Avhicli Avas made a charge on 
the said properties. The plaintiffs are 
assignees of a part of the .said allowance from 
the licirs of the grantees and their suit is 
for the I’ccovery of certain arrears. Both 
tlie lower Courts have decreed the suit Avith 
some inoditieation and the defendants 
appeal. 

It has been contended on their behalf that 
the entire properties were dedicated as wakf 
and tlie maintenance charge Avas incom¬ 
petent as an alienation of wakf property. 
It is said that tlie surplus proceeds after 
defraying tlie costs of the mosque Avere 
given to the Avives of the grantor byname 
and on their demise reverted to the wakf, 

Tiierc are two answers to this argument. 
One is that the charge Avas created for the 
purpose of saving the wakf properties and 
Avas binding on the wakf. This Avould 
eertaiidy be so if the charge Avas created 
under tlie sanction of the Cazee, but no such 
.sanction Im.s been proved in this case. It has, 
lioAvcvcr, been held in the case of Nemai 
(’hand Adhya v. Mir GolamHossein{l)ythaiB.n 

(1)3 Ind. Cas. 353; 37 C. 170; 14 C, W. NiuSoj U 
C. b. J. 317. 
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e.v post facto approval is equally effective and 
the Court in -wliicli the matter comes in for 
consideration may validate the charge hy 
holding that the I'equired necessity existed, 
and ill this case the Courts below have so 
held. The soundness of this view has been 
questioned by Ameer AH in the 4th edition 
of his book on ^luhammadanTjaw (See Ameer 
Ali, Yolume 1, page 489). It is, liowever, not 
necessar^^ to pursue this matter furtiier, as 
the second answer is sufficient for the dis¬ 
posal of tlie appeal. That answer is that 
the grantor did not contemplate an absolute 
endowment of tlie entire property, as the 
very name of the deed executed by him 
implies. It was a famleek as well as a 
tuicUatnama, a deed of gift as well as a 
deed of endowment. It was an endowment 
to the extent of the costs necessary for the 
purposes of the mosque and a gift of the 
surplus; this view of the disposition is sup¬ 
ported by the successive dealings with the 
property for more than half a century at 
least. In this view of the case, we think the 
Courts below are right and we dismiss the 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

CiviE Revision Petition No. 10 of 1913. 

November 6, 1914. 

Present‘ —^fr. Justice Kumaraswamy Sastri. 

KARUMURU YENKATESWAMI— 
Plaintiff—Petitioner 

versus 

LANKA TRIPURIAH and others— 
Defendants—Respondents. 

Civil Proceiltive Code (/Icf T' o/ 1908), s.'-’. / 

_ ^^[iijayiction and interlocufonj orders’ in s. 7, inenn> 

ingof—PtOvhicial Small Cause Court—Compensation 
for attachment before judgment, order of—Appeal 

The words “injunctioii and interlocutory orders ’ m 
section 7 of the Civil Procedure Code can only refer 
to the orders contemplated in Ordei XXXIX, and 
those words road together can only mean applications 
fo^; an injunction and interlocutory orders on such 

applications. 

A Small Cause Court has power to award compen- 

sation when it issues an .interim attachment and dis¬ 
misses it after the other side is heard and such an 
order cannot be questioned in appeal. 

Petition, under section 115 of Act Y of 
1908 and section 25 of Act IX of 1887,praying 
the High Court to revise the order, dated the 
14th October 1912, of the Court of the 


District Munsif of Ellore, in Miscellaneous 
Petition No. 2146 of 1912. 

Mr. P. Chenehitih, for Mr. T. Prakasam, for 
the Appellant. 

X. N. Xarasimha Chari, for Mr. V 
limnadoss, for the Respondents. 

JUDGMENT.— This is a petition under 
section 115 of tlie Code of Civil Procedure and 
section 25 of the Provincial Small Cause 
Courts Act to revise the order of the District 
!Munsif, awarding defendants Rs. 50 com¬ 
pensation for plaintiff liaving applied for 
and obtained an order attaching before 
judgment in Small Cause Suit No. 672 
of 1912. 

The order sought to be revised is an ordei 
under section 95 of the Civil Procedure Code 
and is appealable under section 104. I do 
not think that the fact that the order was 
pas.sed in a Small Cause suit makes any 
difference; while admitting the petition, the 
Hon'able Mr. Justice Miller made a note 
to the effect that he would be prepared to 
treat this petition as an appeal against the 
order. Having regard to the fact that there 
has been a bona fide error, I treat this peti* 
tion as an appeal. 

It is argued by the appellant that the 
District Munsif had no power to entertain 
the application for compensation, as there 
was only an viterim order directing attach 
ment pending notice and section 7, clause (5), 
of the Civil Procedure Code provides that 
sections 94 and 95 are not applicable to 
Small Cause Courts in so far as they relate 
to injunctions and intetdocutory orders. The 
contention is that where interim attachment 
is ordered pending the return of notice, it 
is an interlocutory order within the meaning 
of section 7, clause (/>). 

I am unable to accede to the contention 
that though a Small Cause Court is em¬ 
powered to award compensation if it ordered 
an attachment before judgment after hearing 
both parties, it cannot do so when it issues 
an interim attachment and dismisses it after 
the other side is heard. The words injunc¬ 
tions and interlocutory orders” in section 7, 
clause (6), can only refer to the orders con¬ 
templated in Order XXXIX. 

Rules 1 to 5 relate to “injunction” and 
rules 6 to 10 are under the heading “inter-, 
locutory orders.” The words “injunctions and 
interlocutary orders” in section 7 should bg 
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read together and can only mean applications 
for an injunction and interlocutory orders 
on such applications. 

There is nothing in the merits that calls 
for interference. 

The petition fails and is dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2021 of 1913. 

November 11, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

DUPAGUNTLA SUBBA RAO and others 
—Plaintiffs—Appellants 

versus 

GOLLAPUDIETHIRAJULU— Defendants 

—Respondents. 

Reghtration Act (XVI of 1908), s. l7 (c )—Receipt 
extiriguiehing mortgage, ivkefher requires registratioji — 
Evidence, admissibility in. 

A receipt which evidences not merely a payment 
of money but also extinguishes the mortgage in 
virtue of a fresh agreement entered into on the date 
of its execution, requires registration under section 17 
of the Registration Act and is inadmissible in e\n- 
dcncc without it. 

Venkayya v. Venkatasuhhayar, 3 M. 53 at p. 56, dis¬ 
tinguished from. 

Mahomed Kasam v. Ranu Yesji Xaik, 9 Bom. L. R. 
254, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patam, in Appeal Suit No. 10 of 1911, 
preferred against tliat of the District Munsif 
of Bezwada, in Original Suit No. 574 of 
1911. 

Mr. V. Bamadoss, for the Appellants. 

Mr. N. Govindarajuln Naidu, for the 
Respondents. 

JUDGMENT.—While a receipt which 
barely acknowledges payment and refers 
to the payment as a naked fact, does not 
fall under clause (c), section 17, of tlie 
Registration Act,” [see Venkayya v. Venkata- 
suhbayar (1)] a receipt, which indicates not 
merely the payment of the m jrtgage-monoy 
according to the tenor of the mortgage- 
deed but mentions tlic fact of a now 
agreement, the result of a fresh act of tlie 

(1) 3 U. 63 at p 66. 


ABDUL KARIM V. ADDUS SOBHAN. 

parties, (wholly different from the tenor 
of the provisions of the mortgage document 
as to the mode of the fulfilling of the 
obligations under it) as the consideration 
or part of the consideration for the mort¬ 
gagee’s consenting to treat the obligation 
under the mortgage-deed as satisfied, does 
require registration. See Mahamed Kasem 
V. Banu Yesji Naik (2). 

In this view. Exhibit II does require re¬ 
gistration and is inadmissible in evidence. 

The lower Appellate Court’s decree is 
reversed and the District Munsif’s decision 
is restored, but there will be no order as 
to costs in this and in the lower Appellate 
Court. Time for redemption is extended to 
three months from this day. 

Appeal allowed : Suit decreed, 

(2) 9 Bom. L. R. 254. 


CALCUTTA HIGH COURT. 

First Civil Appeal prom Order No. 202 

OF 1913. 

July 22, 1913. 

Present: —Mr. Justice Coxe and 
Mr. Justice Ray. 

ABDUL KARIM ABU AHMED KHAN 

AND ANOTHER—DEFENDANTS—APPELLANTS 

verms 

Nawah Syed ABDUS SOBHAN 

CHOUDHURY and others—Plaintiffs— 

Respondents. 

Civil Procedure Code (Act V of 1908J, s. 92, suit 
under, n'hcthcr can be compromised —Ctmipromisc 
before deciding whether endoumteni is public or twf, 
if lanfut. 

A suit umlor section 92 of tho Civil Procodore 
Code, 1908, ennnot bo compromised if it is proved 
that the endowment is a public ono. The question 
whether an agreement entered into between tho 
parties in such a suit is or is not a lawful agree¬ 
ment, depends on the question whether tho endow¬ 
ment is or is not a public one and so long as it 
remains subject to controversy whether it is a 
public endowment or not, it ennnot be said to be 
proved to tho satisfaction of tho Oonrt that the suit 
has boon adjusted by n lawful agreomont, 

Gyananda Asram v. Kristo Chandra^ B C. W. N. 
‘104, referred to. 

Appeal against the order of the District 
Judge of Dacca, dated the 15th February 
1913. 

Dr. Bush Behary OhosCf with Babus Jogesh 
Chandra Boy and AkliU Bandhn Quha^ for 
the Appellants. 


V’ol. ixvt] 
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Mr. B. K. Chakravarti, Counsel, fwith Babus 
Jnanendra Nath Sarkar s,nd Naresh Chandra 
Sen Gupta), for the Respondents. 

JUDGMENT. 

CoxE, J.—This appeal arises out of a 
suit brought under section 92, Civil Pro¬ 
cedure Code. The plaintiffs alleged 
that the defendant had misappropriated 
certain property dedicated for the up¬ 
keep of two mosques, and made several 
allegations of misconduct against him. They 
prayed that the defendant might be removed 
from the 'mutioalUship and a new mutivalli 
might be appointed, that a scheme might be 
framed for the proper discharge of the trust 
and for various other reliefs. The suit has 
been pending for a considerable time and 
several different proceedings have been pro.se- 
cuted in it. 

The present appeal is against the decision of 
the District Judge refusing to order a certain 
agreement to be recorded under Order XXIII, 
rule 3, and to pass a decree in accordance 
therewith. The ground on which the learned 
District Judge has refused to record this 
compromise is that this suit under section 92 
cannot be lawfully compromised in this way, 
and the compromise arrived at is not a lawful 
agreement within the terms of Order XXIII, 
rule 3. 

The defendant appeals, and it is argued on 
his behalf that it is not shown that this is a 
public endowment at all, and that if it is not a 
public endowment, the suit can certainly be 
compromised. Secondly, it is argued that even 
if it is a public endowment, the plaintiffs can 
withdraw from the prosecution of the suit and 
the compromise does not amount to more than 
such a withdrawal. 

It appears to me quite clear that if this be a 
public endowment, the suit cannot be com¬ 
promised by this petition. The case of 
Qyananda Asram v. Kristo Chandra (1) is, in 
my opinion, an authority for this view and it 
appears to me to be in accordance with common- 
sense. There is no reason whatever why the 
worshippers at this mosque, if it be a public 
mosque, and those who are interested in its 
management should be prejudiced, as un¬ 
doubtedly they would be prejudiced, by the 
stifling of this .suit. And it is not, in my 
opinion, correct to say that the compromise 

(1) 8 C. W. N. 404. 


Uself IS merely the withdrawal of the suit. 
The first plaintiff agreed, aecording to the 
memorandum of agreement that has been 

• I « ~ US, that the suit should be 

witlidrawn for ample consideration. Paragraph 

5 of the memorandum relates to the with¬ 
drawal of the suit and the first two 
paragraphs show that the first plaint¬ 
iff was to receive a considerable advantage 
tor this wnthdrawal. It was not, therefore 
a mere withdravval from the prosecution of 
the suit, with which the Court, of course could 
not interfere. It was an application form¬ 
ally to record a bargain under Order XXIIT 
rule d, the terms of which bargain could 
subsequently ^ be used in evidence by the 
parties. I think, therefore, that if this be 

a public endowment, the order of the Judge 
below is perfectly right. 

.u J*’® argued 

that this question, whether or not this is a 

public endowment, was finally decided be¬ 
tween the parties by a decision of the District 
Judge so long ago as April 1910. That 
decision was passed in dealing with an 
application for the appointment of a 
Eeceiver and the Judge held that the deed 
operated to create a public endowment and 
^at the suit was prima facie maintainable 
He, however, rejected the application to 
appoint the Receiver, so that it would 
hardly seem that this decision was necessary 
for the disposal of that application. It 
has, however, been argued that ever since 
then the parties have acted on the view 
that this matter has been settled. I think 
for the purpose of the pending proceedings 
that this view is correct. The parties have 
ever since that decision apparently gone 
on the assumption that for the purpose of 
proceeding with this suit, the endowment 
must be regarded as a public endowment 
until the ultimate decision, when the issue 
on this question will be finally determined 

This is strongly indicated by the fact that 
in the judgment under appeal, there is no refer- 
ence at all to any controversy on this 
point, and this Court on the 8th February 
1912 in dealing with another interlocutory 
proceeding also seemed to have proceeded 
on the assumption that while this suit is 
pending, it must be regarded as one deal- 
ing with a public endowment. The de- 
fendant cannot be prejudiced by this view 



3G2 


INDIAN CASES. 


[1915 
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being t.Akeii, foi’ if hei’eatter it shmilil be 
found, "dien the suit is formally tried, that 
this is not a public endowment, tbe_ suit 
will necessarily fail and be will in no 
way be injured but rather benelite'l by 
the fact that tliis compromi.se has not been 
allowed. On the other hind if this com¬ 
promise i.s allowed, the persons interested 
i,i the mosriue will be very considerably 
prejudiced, if the suit is disposed of on this 
compromise and the nuestion whether or 
not it is a public mosque is not finally 
dptermined. The terms of Order XXfll, 
rule 3 are that where it is proved to the 
satisfaction of the Court that a suit has 
been adjusted wholly or in part by any 
lawful agreement, the Co'urt shall order the 
agreement to be recorded and pass a decree. 
The question whether this is or is not a 
lawful agreement depends on the further 
question whether this is or is not a public 
endowment, and so long as it remains 
subject to controversy whether thi.s is a 
public endowment or not, it cannot, in my 
opinion, be said to be proved to the satisfac¬ 
tion of the Court that the suit has been 

adjusted by a lawful agreement. 

I think, therefore, that in the circum¬ 
stances the decision of the Judge below is 
right and the appeal must be dismi.ssed 
avlth costs. The hearing foe is asso.s.sod 

at five gold 

The record will bo sent down at once. 

Ray, J.— 1 agree. , ,. - , 

Appeal dtsiiH'fSCd. 


til- debt i>r(»i)orti»nuitc to Ids sbixre in the joint family 
proin-rty. In such a suit a decree should be for the 
wlioie ujuount ji.iyable out of tlie joint family pro- 
])''rtv or the asset.s of the father in the hands of the 


son. 


MADRAS IHGIt COUIVl'. 

Civib Revision Ri’.tu'ion No. 487 oi-' li>OS. 

July :^d, 

Vbrsei//:—Mr. Justice .Miller. 

Tin: SAIjKM TOWN JIANIC Jjri)., uv 8KC- 
RDTARY, T. V. ADPANNA AlYANGAR— 

Plaintut— PbriTioNt:!: 

K. R.A^^AS^VAMY AIYAR and utuku.s— 

J)i;Fi:XI)ANrS—RKShiXliKNTS. 

[yiir -.luiid fitiilibj -Luiliildij tpf timisjor (Irhl.i 
of drx''ii.-^' d of ci-cditor to sue any or <dl 

< _ j)rn > Oj. 

\ creditor i-S not reslrioted to a suit again.st all the 
suns for till* Nvhole of the debt due l>y their deceased 
father or if he sues one only, t© a suit for a part of 


Civil revi.sion petition against the revised 
decree tlie Court of the Principal District 
:\[unsif of Salem, in Small Gan.se Suit No. 948 
of 1907, dated the 14th November 1907. 

^[r. T. M, Krishnasami Aiyar^ for the 

Petitioner. 

^le.ssr.s. L. A. G-niwhiraghavd Aiynr and 
K. Jaf/aiiadha Aiijar, for the Respondents. 

JUDGMENT.—In my opinion the decree 
should have been against the second defendant 

for the whole amount of the debt to the 
extent of his .share of the joint family p*'o- 
pertj’’ and any other assets, being separate 
property of Ids father, which may be in his 
ban:!';, but not against the shares of tlie 3rd, 
4th and 5tli defendants against whom the 
suit is barred. 1 have not been shown that 
these shares are lield by the -nd defendant 
on their behalf in any capacity which would 
warrant a decree against him and, in the 
absence of the owners, for the seizure of their 

sliares by the creditor. 

' Oil the other hand 1 am unable to accept 
the argument that each one is liable only for 
a portion of the debt proportioned to hi-s 
share in the joint family property. I have 
not been referred to any authority restricting 
the creditor to a suit against all the sons for 
the whole, or if he sues one only, to a suit 
for a portion of his debt. The authority 
.seems to be the other way. 

1 modify tlie decree by directing the ’ind 
defendant to pay the plaintiirs claim so far 
as his share of the joint family property will 
go to satisfy it. It is not alleged that Ins 

father left any separate property. 

The appellant succeeds in part, and is in 
part successfully resisted. No costs will be 
awardeil in this Court, except that the 
plaintill must pay the 3rd and 4th defendants 


Decree vioilified. 


o 
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MADRAS HIGH COURT. 

Skcoxd Civil Appeals Nos. 2320 axd 2428 

OF 1913. 

November 3, 1914. 

Present: — Mr. Ju.stice Oldfield and 
Mr. Justice Tyabji. 
lx Secoxd Appeal No. 2320 of 1913. 

SOxMANCHI VENKATASUBBARAYUDU 
AXD axotiier—Plaintiffs—Appellaxts 


versns 

SOMANCHI PULLAMMA. axd axothei; 
Defendants—Respondents. 

In Second Appeal No. 2428 of 1913. 
DISIKA NARASAMMA— Defendant 

No. 2—Appellant 


i'ers}(s 

SOMANCHI VENKATASUBBARAYUDU 

AND others —Plaintiffs and Deffendant 

No. 1—Respondent. 

117 //—Hindu Lair—Portion o/ letter di.<p)!<{ii(/ of pro- 
pertij after writer'}! death, v hefher 1177 /. 

A portion ofa letter rclatinii: to disposition.s of pro¬ 
perty after the ■\vritcr's dcatli opcmtcs as a Will, not- 
■Nvithstandin*'the fact that the remainder of the letter 
effects an immediate settlement and contemjjlates 
the execution of a more formal document. 

Second appeal.s against tlie decree of tlie 
District Court of Godavery at Rajahmundiy, 
in Appeal Suit No, lt57 of 1911, preferred 
against that of the Temporari’- Subor¬ 
dinate Judge of RajahmundiT, in Original 
Suit No. 3 of 1911. 

PACTS.—Plaintiffs are the reversioners 
to the estate of one Yenkatasubbayudu. De¬ 
fendant No. 1 is his mother and No. 2 is liis 
sister. The said Yenkatasubbayudu ^vrote 
a letter to bis brother-in-law in which he 
recited that his sister should enjo}'- his 
pitriam after his death and liis brother-in- 
law, the 2nd defendant’s husband, should 
manage his estate on his behalf; and the 
letter ran as follows: 

“To 

“ Brahma Sri Darigi Sitayya Bhavagaru, 
who is the incarnation of Yedas, Somandi 
Yenkatarayudu makes many salutations. 

“As I have been ill till now I have neither 
leased my lands on coide nor recovered 
hists (rents) properly. I have settled that 
my entire ancestral property should after my 
death be enjoyed by ray younger sister and 
your wife, Darigi Narasamma. I shall execute 
and get registered a necessary deed in writing. 
You should take possession of my ancestral 
lands 5-10 cents of inani land in Vemavarara 


Village, wiucn IS my maternal grandfather’.s 

131-operty and ivhich de\-oh'ed on me, and 
also the cocoanut garden standing thereon, 
he j,ra,jatc land m Madekarru and the 
house situate in Bhimavaram, and lease the 
•said lands to neiv njuts and remit the hU, 
realized m Vemavaram to my mother for 
charity expenses. .She can spend tliat sum 
a.s she pleases. You should recover the 
rents due from tl.e ancestral land.s and pay 
thesaine to my younger sister. That sum 
■should be spent towards family expenses 
and an account should be maintained for the 
sum thus spent. You .should pay to me for 
my private expenses the hist realized from 
the jirayati land in Madekurru purchased 
from Chan Shaib and also the rent realized 
rom the house in Bhimavaram. You should 
reside along with your cliildren in the house 
■situate in iNarasapurani. The njots who have 
been cultivating the lands till now, liave not 
pi jperly paid k,st even for one year. You 

should remove the.se rpot. and lea.se the 

lands to new ryots alone. If you should 
lease the lands for a lower hist tlian before, 
you should have to inform me of that matter 
and proceed according to my orders. I liave 
given you tlii.s authority as I am not able to 
ook after tins work and so I request that you 
n 11 manage the same for Hve years from this 
date 1 he hadapas executed by Mudekurru 
and \ emayaram ryots are delivered to you 

lettpr‘'^'’Tr”-'\!'® according to this 

lettei. This IS the deed of authority execut¬ 
ed with my full will. I shall execute a 
pioper deed in wrtiiig i,i respect of this. 
Iheie isiio kind of objection whatever to 
your doing work from this date forward.” 

After the .said VenkatasubbayudiTs death, 
he reversioners to his estate brought a suit 
to declare that after 1st defendant’s death 

property and that 
the letter ,s not a Will and contains no 

dispositip in favour of 2nd defendant. 

The District Munsif lield that the letter is 

a Will and dismissed the suit entirely On 

appeal the District Judge held tLof fl 

UU... I. . WilJ, t., i. aS, 

that decrpp p*'® appeal is against 

ecree. Both parties appealed, the 
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plaintiff in regard to the paternal property 
and the defendants so f-u- as .t related to 

■JawAiraminh, 

for the Appellants in Second Appeal No^ 23-2() 
of 1913 and for Respondents in Second Appeal 

No, 2428 of 1913. ^ 

Mr P iYamy«»amoor//tf/andMr.P. homasnn- 

daramAov the Respondents in Second Appeal 

No. 2320 of 1913 and for Appellant in Second 
Appeal No. 242b of 1913. 

JUDGMENT.— In Second Appeal IS o. 24.Jb, 
the 2nd defendant contends, first, that the 
lower Appellate Court should have decided 
in favour of the oral Will set up. The tpies- 
tion is purely one of fact, and we cannot 
disturb the learned District Judge s decision 

on I * L *^ 

The other contention as to the merits is 

that put forward in Second Appeal No. 2320 

that no portion of Exhibit I is a Will. Even 

tried by the principles laid down in hajammal 

V Authiammal (1), the portion of Exhibit 

I which relates to disposition.s after the 

writer’s death is, we think, a Will; and the 

facts that the remainder effects an immediate 

settlement and that the execution of a more 

formal document was contemplated, do not 

alter this. We agree with tlie learned 

District Judge on this ciuestion. 

Tlie remaining argument in Second Appeal 
No. 2428 relates to tlie form of the lower 
Appellate Court’s decree. By consent plaint¬ 
iffs will he given a declaration tliat items 
1 4 to 8, 10 to 14 of tlie plaint schedule are 

tlie absolute property of 2nd defendant and 

that as to items 2, 3, 9, lo to l.» t'le -''tl 

defendant will have no right again.st the 
reversioners after the death of 1st defendant. 
Plaintiffs will pay costs of ‘lofondants in 
this Court in Second Appea No. L.llO o 
1913, and ill Second Appeal No. 24l-b ot 
1913'each party will Ixsir his own costs in 
this Court. The lower Appellate CouH s 
decree as to costs in the Courts helow is 

confirmed. . 

Appfdl (u-'<itnssc(l. 

(1) 7 Ind. Cas. 357; 33 M. 304; S M. L. T. 13i); 20 

M, L* J- 


MADRAS HIGH COURT. 

SiicoxD Api'kals Nos. 1876 and 1989 op 1911. 

August 27, 1914. 

Present: —Mr. Justice vSankaran Nair and 

Mr. Justice Tyabji. 

K. RAGHAVA NAIDU— Dependant- 
Appellant IN S. A. No. 1876 OF 1911 and 
Respondent in S. A. No. 1989 of 1911 

versus 

P. MUTHYABU NAIDU— Plaintiff- 
Respondent IN S. A. No. 1876 OF 1911 and 
Appellant in S. A. No. 1989 of 1911. 

MdiJraa Lind Act {I of 1908j, 13, cl. (3) 

PV/Zs Slink hij tenants at their ou’ii expense—Landlord, 
n hether entiPed to charge higher rates of rent. 

Under the Kstates Land Act a landlord is not en¬ 
titled to cliarge higher rates of rent for the more 
valuable crops grown by the aid of the wells sunk by 

his tenant. 

Second appeals against tlie decree of the 
Di.strict Court of North Arcot, in Appeal 
Suit No. 234 of 1910, preferred against 
that of the Revenue Divisional Officer, 
Ranipet, in Summary Suit No. 3609 of 1909. 

Ill S. A. No. 1876 of 1911. 

Mr. C. V. Anauthah-iihna Iyer, for the Ap- 
pellant. 

Mr. Y. Chandrasekhara Aiyer, for the Re¬ 
spondent 

Ill S. A. No. 19S9 of 1911. 

Mr. M. ChnmlraseHara Aiyer,ior theAppel- 
hint. 

Mr A. riamachandra A tyer, for the Respondent. 
Those second appeals coming on for 
hearing on the 26th September 1913, the 

Court delivered the following 

JUDGMENT.— The lower Courts have 

decided that there is no evidence to show that 
the teiiaiit.s have eonstriicted the wells. On 
behalf of the appellant it is pointed out 
that the only witiie.ss examined on behalf 
of the plaintiff stated :—“All the 
ants own wolhs on their dry lands. « 
costs 200 or 300 to sink a well,” and R is 
said that after this statement they consider¬ 
ed it unnecessary to examine their oivn 
witnesses in attendniico to prove the fact. 
This evidence is not disbelieved by the 
lower Courts, and there is no explanation 
of it. IVo think it desirable in the circum¬ 
stances that the question whether the weUa 
wore sunk by tlie landlord or tenants shouia 

bo further investigated. , 

Wo direct the Judge to return a find¬ 
ing on the second issue after deciding tue 
question aforesaid on further evidence. 
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The finding should be submitted within 
six weeks, and seven days will be allowed 
for filing objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
of North Arcot submitted the following 

FINDING.—I have been directed to 
return a finding on the 2nd issue in the suit, 

e., whether the patta was a proper one 
and such as the defendants were bound to 
accept? 

The issue as framed by the lower Court 
was :— 

Whether the terms of the pafta were 
proper and whether lands on which wells have 
been constructed should be charged tianja 
rates [issue 2 (g)]? 

Issue 2 (a) is not, I think, happily worded. 
The question is, not whether lands on which 
wells have been constructed should be 
charged nanja (wet) rates, but what are 
the proper rates of rent for crops grown 
on dry lands with the aid of the tenants’ 
wells. 

I am of opinion that the landholder is 
not entitled to levy a higher rate than that 
charged for cumbu, vagi, -which may be 
regarded as staple crops, viz ,— 

Rs. a. p. 

... 21 14 0 

... 18 6 0 
... 14 14 0 


Class I 
Class II 
Class III 

I would accordingly return a finding 
on the issue sent down, that the patta 
tendered was not a proper one and that the 
maximum rate which the landholder is 
entitled to levy for crops raised on dry lands 
by the aid of the tenants’ wells is the 
cunibu-ragi rate. 

These second appeals coming on for final 
hearing, after the return of the above finding, 
the Court delivered the following 

JUDGMENT.—The finding is that the 
wells were sunk by the tenant at his own 
expense. The landlord is, therefore, not 
entitled to charge higher rates of rent for 
the more valuable crops grown by the aid 
of the wells sunk by his tenant. See section 
13, clause (3), of Act I of 1908. The patta 
must, therefore, be modified by the insertion 
of the rates found by the District Judge 
for the crops which alone could be raised 
on the land without the aid of such water 
and which: he calls staple crops. The class or 


tlio of the land referred to has reference 

to tlie condition of tl.e land or crop without the 

\ 1 XT improvement. Second 

X ppeal Iso. 1876 of 1911 is allowed. Each 

partj will bear hi.s own co.sts throughout. 

.Second Appeal No. 1989 of 1911 is dismissed 

With costs. 

Appeid No. 1876 allowed- 
Apjieal No, 1989 dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 998 of 1912 

October 27, 1914. 

Pre^nt: Mr. Ju.stice Kumaraswamv Sastri 

EDAYAGIRI GOPALARATNAM lit 

ANOTHER Plaintiffs—Petitioners 

versus 

A. L. A. R. CHOKALINGAM SETTI and 

others-Defendants—Respondents 

Principal and agenf-Goods purchase,^ ctedif^ 

Contmct by agent to pay reasonable rate of interest 
— Principal, ivhefher hound. inxeiest 

An agreement by an agent to pay a reasonable 
rate of mtorest for goods purchaLd on credit s 
binding on bis principal. ' 

^lontaignac y. Sliifta, (1890) 15 A H ^=^*7 u- 

1 section 25 of Act IX of 

1887 praying the High Court to revise 
^e decree of the Court of the Principal 
District Munsif of Masulipatam, in Small 
Cause Suit No. 740 of 1910. 

Mr. A. N. Sitarama Sastn, for the Peti* 
tioners. 

Mr. K. N. Aiya, for the Respondents. 

District Munsif finds 
that the 3rd defendant was the agent of 

defendants Nos. 1 and 2 and that the foLth 

defendant is the person who actuallv 

with lb. paati*. a 

With the transaction. It was not disputed 
that goods were purchased on credif t 
lb. 1.11.., Exhibit C, lb. ibM 
requests the plaintiff to charge moderS 
interest thus showing that interest was 
chargeable by plaintiffs. The fourth T 
fendant, who actually dealt with plaintffls 
^reed to pay interest at 9 p® r cent 
Where goods are purchased on credit a.ri 

P*™* i..**™* wa. .o„i.4Lad a 

IS difficult to see why an agreement to 

pay reasonable interest (in this c^se S., a 
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SCBBIER V. CHINXAPPA liOWTHEN. 

per cent.) should not be binding on tlie 
principals. Un<ler the circumstance.s the 
Court must presume authority to ap’ce 
to pay interest so as to bind the princi¬ 
pals: Monhiio»rir v. Slufta (1); Jfcmmhn 
Chandra Pal Chafcdhnrif v. Kasi Nafh 

Stiknl (2). 

I modify the decree of the lower 
C\)urt and pass a decree against defend¬ 
ants Nos, 1 and 2 foi‘ tlie amount 
claimed with costs in this and the lower 
Court. Tlie suit against the third defend¬ 
ant will be dismissed. 

Pf^ifdai afharrd: Decree madified, 

(1) (IMIO- 1.") App. Cas. itoT. 

(2) 1 C. L. .1. JUl). 


:\[ADRAS HIGH COURT. 

Civil Kkvision Pkhtion' Nu. 054 ok 1013. 

October 27, 1014. 

Present: —^fr. Justice Kumaraswamy Sastri. 
SUHBIER—Plaintikk—Phtitionku 

rersHs 

CHINXAPPA ROWTHKX nlinx ISMAIL 

ROWTHKN—Ui;ki;n HAN'T—Rksi'ondknt. 
Cu'iV Vi'iK't'durr Ctulr (.U*/ 1 ‘>i I0()S), (i. Xf^i lit >>. 

5 H —of Siit'f'f'.^or of Jidl'jr irho 
(iecidc.t (v/.-r, I’hrlhr,- romi>rfnit to iirftnt rrrif'iv 
peci!<ioii |‘,■rol,rnH.^<~i'oll,■t, lUsrrrtion of. 

Onlci* .XliVIl, nil'' 'S, (ifth''Civil I’mctMlerc'Cutle, 
empowers a C-airl to LO-.uif a review au'l to 
the cast'. 

WIiCM-e a Jihlir*' 'vlio IhmV'I a casi* issues notiee 
on an Jippliearion I'or review, Iiis siieei-ssnr is nor 
prohiljiti-il from fli>p'»ing of it. Onler Xl.VlI. niler>, 
applies to CiRirts eomposeil of more (liini one 

Judge. 

Wliere a ileeision is on its face erroneous owing 
to the' attention of the Court not having heeii 
called to a ileeision (pf the 11 igh Court which it was 
iHUind to follow, tin' ('ourt has a tliscn-tion in such 
cases logrunl a iR'vi* u and if tlu' Ceunt cxe-rci.scs 
its discretion, it would retpiirc n very stnmg case' 
for inn rfermicc hy a lligli Ceptiri ninlcr .-ection llo 
(;f the ('i\ il rroc 'lure Cotie. 


Petition, uiiih'i* seclion ll-> of Vet \ (.f 

190^, praying tlie High ('luirt to ie\iso 
the decrct' in Heview Pi'tilietn No. 
41 of 1913, in Appeal Suit No. 2S7 of 
liJll on the lile of tin' District Court t-f 
Triehitiopi ly (In Original Suit No. »'-^9 of 
1912 on the lile of the District .Mini.sif's 
Court of Kariir). 

Mr. I\. lunitjanadha for tlu* 

Appellant. 

Mr. 7'. II. Wnkiilarauut S<is/ri<n\ for tin* 


Beapuiideiit. 


JUDGMENT.—A decree was passed by 
the District IMunsif of Karur in Original 
Suit No. 89 of 1912 dismissing the plaint¬ 
iff’s suit. An appeal was filed and the 
District Judge of Trichinopoly reversed the 
decree and passed a decree in favour of 
the plaintiff for Rs. 275 with costs and 
further interest. The defendant applied to 
the District Court for review of judgment 
and the District Judge, who heard the 
appeal, passed the ftdlowing order: Admit 

and post for liearing after notice ^to the 
other side to 13th February 1913.” The 
Judge went on leave and his successor 
heard the matter and restored the original 

decree dismissing the suit. 

The Vakil for tlie plaintiff (who is the 
appellant) urges the following grounds : (1) 
that the whole procedure in respect of the 
petition for review was irregular as it was 
admitted without notice to the petitioner. 
(2) Tliat no ground existed for granting the 

review. 

There is nothing to show that the appli¬ 
cation for review was admitted without 
notice to the plaintiff. On the contrary the 
judgment of the District Judge shows that 
the (picstion as to the admissibility of the 
review was argued. The Judge heard the 
objections to the granting of the review and 
at once proceetled to dispo.se of the appeal. 
There is nothing irregular in this procedure, 
as rule 8 of Order XDVII empowers the Court 
to grant the review and at once proceed to 
re-hear the case. Tlicre is nothing to show 
that the plaintiff wanted to argue the appeal 
or that he was prejudiced by the procedui'e 
of ibe Judge. It is argued that as the 
Judge who heard the review was only an 
acting incumbent and was not the Judge 
Avlio decided the case, he ought to have 
left it to he dispo.sed of by the permanent 

Judge. 

Ueferenoe has been made to rule 5 of Ordei 

XfAMI, bat this rule only applies to Courts 
composed of more than one Judge. AMieie 
the fludge who lioard the case issues notice 
on an application for review, I see nothing 
in rule 2 or any other provision of the 
Code prohibiting liis successor from disposing 
of it. 

Tlio v.c'Nt objection is tlint no grounds 
sneli as are contemplated in rule 1 o 

Order XLYII exist and that the Judge bM 
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no jurisdiction to entertain the review. I am 
not prepared to hold that, where a decision 
is on its face erroneous owing to tlie atten¬ 
tion of tlie Court not liaving been called 
to a decision of the High Court Avhich it was 
bound to follow, the Court has no power 
to grant a review even in cases where there 
is no appeal. In my opinion the Judge 

has a discretion in such eases and if lie 

has exercised a discretion, it would require 
a very strong case for interference under 
section 115 of the Civil Procedure Code. 

So far^ as I can see, justice lias not 

miscarried in the present case. The con¬ 
sidered jiulgmeint of the District l^funsif 
which was reversed on insufficient grounds 
has been restored. 

The petition fails and is dismissed witli 
costs. 

Petition dismissed. 


no right to the trusteeship. The temple had 

properties both in Prenehpet and in the 

Briti.sh portion of Masulipatam. Tlie parties 
were Irencli subjects, but tlie rent-deed was 
executed in British territory and in respeVt 
of praperties of tlie temple situated in British 
erritory Defendant.s No.s. 6 and 7 resisted 
the suit on tlie ground that they were 
joint trinstees of the temple with 
p aintiff, that tlip- were willing to join a,s 
plaintiffs and that the suit was fraiidu 

The n- making them defendants 

he District Judge, Kistna, dismissed the suit 
on the .sole ground that the question having 
been raised whether the plaintiff was the sole 
rustee or was only a joint trustee with defend 

?enc?T' f ^ 1 i" situated ; 

I l end territory and the parties being French 
subjects, he had no jurisdiction to entertain the 


MADRAS HIGH COURT. 

Civil Appeal No. 285 of 1911. 

August 3, 1914. 

Fresent :—Sir John Edward Power Wallis 
Oifg. Chief Justice, and ]Mr. Justice 

Hannay. 

AGNIHOTRAM VENKATA APPALA 
CHARLTJ— Plaintiff—Appellant 

versus 

KUMBUM PAKIRU and others— 
Defendants—Respondents. 

Civil Pyoceduve Code (Act I' of 1908^, ss. 9, 20 — 
Jurisdiction of British Indian Courts - Bight to trustee¬ 
ship Temple in French territory—Parties French 
subjects. 

The nationality of the parties has nothing to do 
with the jurisdiction of Civil Courts. 

British Indian Courts have jiwisdiction to deter¬ 
mine the question whether a plaintiff is the sole 
trustee of a temple situate in French territory, even 
though the parties to tlie suit may happen to be 
French subjects, when tlie land in respect of which 
the suit is brought is within British India. 

Appeal against the decree of the District 
Court of Kistna, in Original Suit No. 31 of 

1910. 

FACTS.—Suit for recovery of rent due by 
the defendants No.s. 1 to 5 under a rent-deed 
executed by them in favour of the plaintiff 
and his brothers, defendants Nos. 6 and 7. 
Plaintiff claimed to be the sole trustee of a 
t6mple situated in Frenchpet, Masulipatam, 
^nd alleged that defendants Nos, 6 and 7 had 


^ , . J.i.uniuiwss ana JS'. S Knm 

snnhachan, for the Appella.uti-Xatimmlity 
ha.s nothing to do with the jurisdiction of C vU 

pap 210 1 be suit is upon a renr-deed exeeut^ 
ted in British India in respect o? pro. 
perties .^tuated in British India. British 
Indian Courts have jurisdiction to enter¬ 
tain the suit, notwithstaridiug that the 
parties are French subjects and that the 
temple to which the property belonged Is 
Situated in French territory. 

entv'’' Respond, 

r. * , , , ^ parties are French subjects the 

Court below had no jurisdiction. The jurisdic- 

tion of British Indian Courts depended on the 
nationality of the parties 

JUDGMENT.-This ■ is a .suit by the 

plaintiff, claiming to be trustee of a temple 
•situated in French territory, to recover rent 
due by tenants under the temple of lands 
Situated in British India. Tim n.‘o+ • 1 

Judge has dismissed the suit on the groS 

that he had no jurisdiction to try the S 

issue, whether the plaintiff is the sL t^stee 
of the temple arid so solely entitled to sue 
because the parties are French subjects a^d 

£.‘r.£; ,.rr„ 

of jurrsdiction to try the is,sue. 

1 here appears to be no • 

^°d*T^ 8-PPea^ set 

aside the decree and remand thf suit S 
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disposal according to law. Cost.s of tl.i.s 
appeal will abide. 

MADRAS HIGH COURT. 

Appeal against Appellate Oiihei! No. .19 

OF 1913. 

August 14, 1914. 

Present :—Justice Sadasiva Aiyar and 

Mr. Justice Napier. 
AKKAMMA— 1) UPENDA.NT No. 2— 

Appellant 

vcrsns 

KOPPARAM RANGAPPA and oriiEii.s— 
Plaintiffs and Defendant No. 1 

Respondents. 

Limifation (XVof 1877), lO-MnonMgment 

oj ^lerrre-debt, cjfrvt of-Nr,rArf,^rhether van rnnc 

^'^Underltction U) of tlui Limitation Act of 1877 ac- 

knowledgmonts of dccvvc-dvhta liud not tlio effect o 
initiating a new penod of limitation. 

Riima. Ran v. Vvnkatesa Bhandan, o M. U I (t. n. , 

a'Ti-u" barrcMl an.ler an nl.l Act ca.n,..t bo i'ovive.1 
l,y a now Act witlxmt express words. 

Appeal agai.Lst the appellate order of the 
Court of the District Judge of Bellary, in 
Appeal Suit No. 127 of 1911, preferred against 
that of tlie Court of the M.y.sH 

of Penukonda, in Execution 1 etition Nn. -1 — 

of 1910, in Original Suit No. 45 d of 1J03. 

Mr. A. Krishnaswami -Wyur, for tlie 
Appellants. r , /i ■ j 

Mr. T . Pniiiesam, for i\[r. L. -1. Gorimhua- 
(jham Aiyar, and Mr. L S.Vcrraraijhava Aiyar, 
for the Respondents. 

JUDGJIENT.—The decision in hnma 
Ban V. Venkairsa Bkandnri (1) lays down 
tlie law binding on this Court .so far 
as interpretation of section 19 of the 
old Limitation Act is concerned. That deci¬ 
sion treated acknowloagments of decree 
debts as not having the etl'eet of initiating 
a new period for limitation. Notwithstand¬ 
ing, therefore, tlie ackimwledgmont relied 
on by the deerce-holder in this case, Ins 
application for execution hocamc barred 
in 1908 before the new Limitation Act came 
into force (on 1st Jannary 1909), andtlic said 
Aft cannot revive a barred right without 
express words. The appeal is allowed, the 
orders of the lower Courts are set aside 
and the execution petition will stand 
dismisscil. The parties will hear their res¬ 
pective costs thronglioiit. 

ApRcat allowed. 

(1)5 M. m (F- ll-)- 
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AHIAT-ULLAH r. SADAT-ULLAH 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1862 of 1911. 

May 26, 1914. 

Present: —Mr. Justice Mallick. 
ASIAT-ULLAH— Defendant No. 1— 

Appellant 

versns 

SADAT-ULLAH and another—Plaintiffs 

—Respondents. 

Specific MiefAcI (/o/1877), s. 31-Allegation o}^ 

fraud or iniifaal inistalie wanting^Suify whetho foi 
rectification of contract—Disposscfision, what aiwmU 

io-Limitation Act {IX of 1908), 8ch I, Art 120. 

Whci-e there is no allegation of fraud or mutual 

mistake of the parties nor any finding to that effect, the 
suit is not one for rectification of contract and 
cannot come under .section 31 of the Specific Relief 

Act 1 of 1877. L e 

If a proprietor who has been collecting rent from 
his tenants, is prevented from doing so because a 
rival proprietor has successfully invoked the assist- 
ance of a Court of Justice, the injured proprietor 
is dispossessed from his property just ns effectually 
as if lie l.ad been driven out by physical force. 

Article 120, Selieditlc I, of the Limitation Act 
lias no nppliention in such a case, which is governed 
by the 12 years’ rule of limitation. 

Appeal against the decree of the Sub-Judge, 
Sylhet, dated ISth April 1911, affirming that 
of the Munsif, fourth Court, Habiganj, dated 

22nd June 1910. 

Bahu Birendra DaSy for Babu 

Amhica Charan DaSy for the Appellant. 

Babu Jleniendra Kumar D(w, for the Re¬ 
spondents. 

JUDGMENT.—The ca.se of the plaintiff 
No. 1 is that he and defendants Nos. 1 and » 
jointly purchased some land, the conveyance 
in respect of which was executed by Q 

proprietors on the 19th Cliaitra 1303 B. •» 

that on that day and the date of registration 
the plaintiff paid his share of the purchase- 
money, that plaintiff^ share in the land was 
partitioned subsequently by private arriuige- 
mont, that he collected rent from some of tlw 
tenants, but in 1306 the tenants reused to- 
pny him rent as defendant No. 1 ha ^ 
decrees against them for rent. ^ 
cause of action, firstly, from 
when ho first discovered that throug 
fraud of defendant No. 1 his name had 

been omitted as one of the 
the conveyance of the 19th 
and, serondhj, from the beginning o 
when the refusal of the tenants to J 

rent constituted a dispossession | 

the huid. Plaintiff No. 2 is the 
of plaintiff Np. 1. The suit Avas instituted. 
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on the 1st Chaitra 1315 B. S. and the plaint¬ 
iffs ask for a declaration of title and posses¬ 
sion. 

The Munsif finds that although there is 
not sufficient evidence of fraud on the part 
of defendants, the plaintiffs did in fact pur¬ 
chase the land in suit for consideration. 
He has accordingly decreed tlie suit. T)ie 
Subordinate Judge agreeing with this view 
has dismissed the appeal. The present 
second appeal is preferred by defendant 
No. 1. 


The first ground urged is that the only 
relief, which the plaintiff could have 

sought, was a rectification of the Icahala 
of tlie 19th Chaitra 1303 B. S. under 
section 31 of the Specific Relief Act, 
a relief which is now barred by limitation. 
Now upon the findings this is not a case 
either of fraud or mutual mistake and, 
therefore, section 31 does not seem to me 
to apply. Next, it is urged that the facts 
disclosed do not establish that the plaintiffs 
have been dispossessed, and that a decree 
for rent obtained against a tenant is not 
an act dispossessing a nval proprietor. In 
my opiTiion both Courts have decided 
rightly in favour of the plaintiffs with 
regard to this part of the case. If a pro¬ 
prietor has been collecting rent from his 
tenants and is prevented from doing so 
because a rival proprietor has successfully 
invoked the assistance of a Court of justice, 
the injured proprietor is dispossessed from his 
property just as effectively as if he had 
been driven out by physical force. The 
case might be otherwise if the tenants 
inspite of the decrees obtained by a rival 
proprietor continue to pay to the original 
claimant, but that question does not arise 
here. The case is clearly one of disposses¬ 
sion and the suit is saved by the twelve 
years’ rule of limitation. Article 120 of 
the Schedule to the Limitation Act, therefore, 
has no application. No other point has been 
argued before me and the appeal is dismissed 

with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 335 of 1911. 

October 28, 1914. 

Present: —Mr, Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

GRACE ROSAMUND RHODES^ 
Defendant No. 2 —Appellant 

VBVSH8 

PADjMAN ABHA CHRTTIAR— Dependant 

No. 10 —Respondent. 

Civil Procedure Code {Act To/1908), 0. XX/ r 90— 
Limitation Act{IX of 1908),18, Sch. /, Arts. 12 («), 166 
— Auction-sale—Fraud—AppIication to set aside sale^ 

Plea of limitation, uhether can he raised in.second appeal 
—One administrator representing others—Decree passed 
against such administrator, validiy of—Auction>sale in 
such decree—Sale not .^et aside ^within SO dags—Suit 
to declaie auction-sale not binding, whether maintain* 
able—Succession Act (X of 1865), sii. 268 to 273. 

Where one administrator acts on behalf of the 
other administrators and fully represents the estate, 
a decree passed against him and against the estate 
represented by him is perfectly valid, though the 
administratordn-charge might be liable to the 
legatees for the breaches of duty and for gross 
negligence resulting in loss to tlie estate. An 
auction-sale held in execution of such a decree is 
perfectly valid and binding on the estate until set 
aside. 

Order XXI, rule 90, of the Code of Civil Pro¬ 
cedure, unlike the old section 311 of the Code of 
Civil Procedure, 1882, includes applications to set aside 
sales on the ground of fraud. 


A suit to declare an auction-purchase as not binding 
upon the estate fully represented by one of such ad¬ 
ministrators will not lie, but the sale might be set 
aside within 30 days from its date under Article 
166 of Schedule I of the.^.imitation Act, IX of 1908. 

Shivlal Bhagvan v. Shambu Prasad, 29 B. 435 at p, 
448; 7 Bom. L. R. 585; Bennett v. Hamill, (1806) 2 
Sch. & Lef. 566 at p. 577; Bowen v. Evans, (1844) 

) Jo. & Lat. 178 at p. 259; 6 Ir. Eq. R. 569; 68 R. R. 
242; Tomniey v. White, (1850) 3 H. L. C. 49 at p. 63- 
10 E. R. 19; 88 R. R. 26; Sheil: Ismail Rowther v. 
Rajah Rowther, 30 M. 295; 17 M. L. J. 165; 2 M. L 
T. 186; Zain-ul-Abdin Khan v. Muhammad .isghar All 
Khan, 10 A. 166; 15 1. A. 12; 5 Sar. P. C. J. 129; 
Faiyaz Husain Khan v. \Prag Narain, 29 A 339« 
10 0. C. 314; 11 C. W. N. 561; 2 M. L. T. 191; 4 A. L.' 
J. 344; 5 C. li. J, 563; 17 M. L. J. 263; 9 Bom. L. R, 
656 (P. C.); 34 I. A. 102; Malkarjun v. Narahari 
25 B. 337; 5 C. W. N. 10; 10 M. L. J. 368; 2 Bom. l! 
R. 927; 27 I. A. 216 (P. C.); Tookoomoni Dasi v, 
Dwarka Nath, 17 Ind. Cas. 972; 17 C. W. N. 478- 16 
C. L. J. 581, refen*ed to. ’ 

A plea of limitation can be raised even in second 
appeal if it is patent on the face of the pleadings 
and requires no additional facts to decide the same 

Balaram v. Manyta Das, 34 C. 941* 6C L * T 
237; 11 C. W. N. 959; Raghu Nath Singh Manku v* 
Pareshram Mahata, 9 C. 635; 13 C. L. R. 89; Venhita 
Narasimha Naidu v. Bashakarlu Naidu, 25 M ^67 
at pp. 370, 373; 6 C. W. N. 641; 29 I. A. 76 (P C )• 
Raja Sar Narain Sinyhv. Ckaudrain BhagivantKaur 
13 A. 300 at p. 304; 18 I. A. 55; 6 Sar. P. C. J. 14- 1-5 
Ind, Jut. 283, followed. 
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Spcdiirl r.ppc.il against the decree of the 
Disti’ict Cnin’t of Trichinopiily, in Appeal 
Suit No. 'JtlT of 11)01, preferred against 
that (d the Siilxirdinate .Tudgc of Trichino- 
poly, in ()i*igiiial Suit No. 31 of 1901. 


.Mr. ! . S".<hnrhnrii(r, for the Appellant. 
Messrs, 7'. JiiDiijfirluir/tir and K. JtifftiiDinila 
Anjar, fo?* the Itespondent. 

Tliis se<‘ond appeal corning on for 
hearing on the 29th August 1912, tlie 
Coui't fSmulara Aiyar and Sadasiva Aiyai’, 
JJ.) deliv(*rcd the following 


JUDGMENT.—We are iinahle to agree 
with the leai-ncd District Judge tliat 
under’ hlxhihit A no valid trust was 
created with respect to the three suit 
liouses or* that the trust has been 
extinguistied or has lapsed. J he \akil 
for tin* respondiMit a<lnuts tliat the estate 
given to th(‘ .sons and daughters of the 
testator in the suit liouses is an absolute 
estate. Tliat lieing so, it is impossible to 
see bow tin; trust was void. Such an 
estate would, of course, not infringe tbo 
I’ule against perpetuities. Tlie administrators 
were liound to give the annual in?ome of 
the liouses to the sons and daugliters of 
tlie tcstat(U’ until they put them in 
possession; and till they did so, the trust 
couhl not come to an end and the legatees 
would lie entitled to institute a suit fiir 
adminislration with a view to get possession 
of their shares in the hou.ses. Tlie 
trust, therefore, neither failed nor was 
e.xtinguished. 


The 7th issue in the case is, “whether 
lie sale and compromise in Original Suit 
No. 21 of IS^-b was for the l)onelit of 
he administration and binding against 
ilaiiititl and otluu’s intiu’estcd in tlie 
III ministration." That suit was instituted 
ly the 1st defendant for setting aside the 
<ale, which liml taken place in exeeution 
tf lh(! decree in Original Suit No. 20-i? 
)f ISSO which was passed against one of 
die daughters nl IIk; testator, namely, 
Mrs. (iraei* Kleich's. The suit was 
•omprniiM>i‘(l. |»y I In- eniiipromise the 1st 
Irfeielanl agreed t-i pay Ks. (iDl), the 
imniiiil "f the <leerei' in Oj-iginal Suit 
Nn. 2<)1 of Is'il, by a eci-lain dale and 
if hi* failed III do .so, the properties were 


to be brought lo sah-. lie did not pay 
tlie money and a]iparenlly the properties 
were sold and juirchased by the lOtb 


defendant, Padmanabba Cbetti. Now, under 
the compromise the 1st defendant agreed 
to make the estate wliicli belonged to all 
the sons and daughters of the testator 
liable for the debt of Mrs. Grace Rhodes. 

It does not appear that there was any 
contention in Original Suit No. 21 of 1889 
tliat the debt contracted by Mrs. Rhodes 
should be enforced against the other legatees 
under tlie Will. The learned Judge does 
not find that there was any such question 
raised and that the 1st defendant acted 
prudently in settling a res dnhia by agree- 
ingto the compromise. He observes: Then 
the proposed compromise may have appeared 
advantageous at the time, if be (1st defend¬ 
ant) was of an optimistic tendency, but 
the members of tiic family do not seem 
to have possessed much unanimity and 
thus be did not receive tlie support on 
wiiicli be probably reckoned. He failed to 
fulfil bis contract under the compromise. 
Can be be blamed for having no funds to 
pay Rs. GOO on the due date or to bring 
a fresh suit when be was referred to one 
on bis petition for adjournment being refus¬ 
ed? 1 think not.” This statement is full 
of conjectures as to what might have in¬ 
fluenced the 1st defendant to enter into the 
compromise. It does not refer to any 
circ umstances wliicb would justify the 1st 
defendant in agreeing to it and in mak¬ 
ing the property of all the legatees liable. 
The learned District Judge says that the 
legatees took the estate absolutely but the 
shares were not defined. According to the 
AVill which gave the liouses to all the 
legatees, they obviously were all entitled to 
equal shares in them and ive see no reason 
jnsh'ftfing the \sf defendant in making (he 
shares of all liable for the debt of one. Ap¬ 
parently the learned District Judge pro¬ 
ceeds on the view that the 1st defendant 
might have intended after paying the 
amount of Rs. 600 to Narayana Pillai to 
saddle I^Irs. Rhodes’ share with the whole 
of Rs. GOO; but that was not the effect of the 
compromise and if that was what he Mended 

(o do, he acted quite wrought i*^ (^9*'eenig to a 

compromise which made the shares of all liable 
for the debt of one. The District Judge did 
not direct his attention to the question 
whether there wore any doubtful mutters 

at the time of tbo settlement, which would 

make the compromise binding on the sons 
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and daug-hters of the testator. We must, 

therefore, ask for a revised finding on tlio 
7th issue. 

Tlie plaintiff alleged in the plaint tliat the 
sale in "which Padmanabha Clietti purcliased, 
was a fraudulent one and tliat he was the 
agent of the 1st defendant, the administrator. 
Apparently the suggestion was that the 
administrator by a fraud intended to benefit 
himself by tlie sale. It is not stated 
distinctly that Padmanabha Chetti was only 
a ^ henamidar for the administrator. The 
District Judge observes that Padmanabha 
Chetti was a purchaser at an open sale 
by order of Court, that he was not a party to 
the previous litigation which Narayana Pillai 
started and that there was no reason to 
impute to him a knowledge that the Court sale 
was illegal, as disposing of property of per¬ 
sons not made liable under the decree. 
But the decree obviously was only against 
Mrs. Rhodes. The real question to be 
decided was Avhether Padmanabha Chetti 
made the purchase for the benefit of the 
1st defendant, the administrator. Although 
the plaint is somewhat vague and the 5th 
issue is also vague, we consider it desirable 
that tliere should be a distinct finding on 
this question. The respondent complains 
that there is no finding on the 4th and 
8th issues. We think that findings should 
have been recorded on them also. 

We shall, therefore, ask the District Judge 
to record a fresh finding on the 7th issue 
and also to record findings on the 4th, 5th 
and 8th issues with reference to the obser- 
. vations we have made in connection with 
the 5th issue. The findings will be submit¬ 
ted within one month from the date of 
the receipt of this order, and seven days 
will be allowed for filing objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
of Trichinopoly submitted the following 

FINDING-.—The suit house formed part 
of the property of a. certain Thomas Edmunds, 
who died in 1866 leaving seven sons and 
four daughters. 

Two years before his death he executed 
a Will, which contained a clause directing 
that the suit house together with two other 
houses situated in the Trichinopoly Can¬ 
tonment, two houses at Woriyur and one 
house at Pudnur be kept in trust and that 
the rents realised therefrom be divided 


eaually among the whole of his cliildi-en and 
then- lieirs respectively for tlieir support and 
maintenance. trustees were appointed 

and the testators sons-in-Iaw. wlio were 
appointed executors, appear to' Iiave taken 
no steps to carry out the terms of tlie Will. 
In 1877, the plaintiff in the present suit* 
who Ks the 7th son of tlie testator, tJie 1st 
defendant, the testators 6th son, and a 
married daughter of tlie testator applied for 
and obtained Letters of Administration witli 
the Will annexed. One Narayana Pillai 
brought a suit, Original Suit No 204 of 1880 
against another of the testator’s married 
daughters, a certain Mrs. Grace Rhodes 
who IS 2nd defendant in this suit, to recover 
asum of money she had borrowed from 
him and obtained a decree. Tiie suit house 
together with the two other houses in the 
Cantonment were attached and sold in 
execution of this decree. The 1st defendant 
then lodged Original Suit No. 21 of 1889, 
before the sale was confirmed, to set it 
aside, and the suit was compromised, it 
being agreed that the sale should be set 
aside and that 1st defendant sliould pay 
a sum of Rs. 600 by a certain date, 
failing which the houses sliould again be 
sold. The money was not paid and the 
houses were sold, the suit house being 
purchased at Court auction by the 10th 
defendant in the present suit. This suit 
IS brought for removing the 1st defendant 
from the. trusteeship, for a declaration 
that the sale in Original Suit No. 21 of 
1889 is not binding on the estate, and 
for possession of the plaint house and 
rent. The Subordinate Judge decreed the 
suit, hut my predecessor, liolding that no 
valid trust was created under the Will 
Exhibit A, with respect to the suit house 
and the other houses bequeathed therein, 
found that the compromise entered into by 
the 1st defendant in Original Suit No 
21 of 1889 did not violate the terms of 
any trust and reversed the lower Court’s 
decision and dismissed the suit. In second 
appeal their Lordships held that a valid 
trust was created under Exhibit A and 
that the trust neither failed nor was extin¬ 
guished, and called for a fresh-finding on 
the 7th issue and findings on issues 4 5 
and 8 _ with reference to the observations 

made in their order in connection with 
the Dth issue. 
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2, The 7tli issue is wlietlier tlie sale 
and compromise in Original Suit No. 21 
of 1S80 "was for the benefit of tlie 
administration and binding against plaintiff 
and others interested in the administration. 
The Vakil for the lOtli defendant asks 
for a finding in his favour on three 
grounds:—(1) that tlie debt contracted by- 
Mrs. Grace Rhodes, to which Original 
Suit No. 204 of 1880 relates, was 
contracted for the benefit of the estate, 
(2) that the 1st defendant\s action in 
compromising Original Suit No. 21 of 
1889 was beneficial to tlie estate, wlietlier 
or no the decree in Original Suit No. 
204 of 1880 was binding on the estate, 
and (3) that if the Lst defendant acted 
hona fide the compromise and the suhsequent 
sale to the 10th defendant, when it proved 
infructuous, arc binding on the other 
beneficiaries under Exhibit A, whether or 
no the 1st defendant's action was beneficial 
to the estate. In view of their Lordsliips’ 
observations in their judgment in second 
appeal I do not think it is open to me 
to consider the second ground, for their 
Lordships have laid down in unequivocal 
terms that unless there were any doubtful 
matters at the time of the settlement, 
which would make the comi)romise binding 
on the sons and tlaughters of tlie testatoi*, 
the 1st defendant acted quite wrongly in 
agreeing to a compromise which made 
the shares of all liable for the debt of 
one. And unless the lOtli ilefendant can 
show that the compiMinise was entered 
into by the 1st defendant owing to a 
reasonable doubt whethei* he eould succeed 
in proving in Original Suit No. 21 of 
1889 that !A[rs. Grace Jtliodes' debt was 
not contracted bu’ tlie henelit of the 

estate, I cannot sec how his nefion, even 
if it were proved to In? hona jidr^ eould 
bind tlie otber beneficiaries. Tlu‘ real 
question on wliii-h as [ understand tludr 
Lordships desire me to refnrn a finding 
is wlietlier the (‘vidiuire esfablishes that 
there wm’e any doubtfiil niat(('rs at flie 
time of the setllenimd, whicli wnuld make 
the compromise binding on the sons mid 
daughters of tIi(Oestator. 'hhe only (lersons 
examined iPii Giis point :ir(‘ fh(‘ 1st 

defendant Idniself (Ib \\b No. 1) mid I). AV, 
No. 3, the individual who ohtaiiieil tlu^ decree 
in Original -Suit *No. 201- of 1880. The 


latter, no doubt, says he lent the money? 
in respect of which he obtained his decree, 
to ^Irs. Rhodes to execute repairs on one 
of tlie estate houses and to pay the 
!^[unicipal tax due thereon, but I concur 
with the view of the Subordinate Judge 
for the reasons set out in paragraph 39 of 
his judgment that the evidence of this 
witness cannot be believed. The 1st 
defendant himself does not suggest that 
he entered into tlie compromise because 
he entertained any doubt as to succeeding 
in the plea contained in his plaint, that 
the debt to which Original Suit No. 204 
of 1880 relates was !Mrs. Rhodes’ private 
debt. On the other hand, ho explicitly 
states tliat lie put in the compromise 
petition after getting permission from the 
Gourt to sell the property, intending to 
])tiy the amount fixed in the compromise 
from !^[rs. Rhodes’ share, and adds that, 
as permission to sell was cancelled on the 
following day, he took no further steps in 
tlic matter. ^ly finding on the 7th issue 
on the evidence on record is that the 
sale and compromise in Original Suit No. 
21 of 1889 was not for the benefit of 
the administration and is not binding against 
plaintilf and otliers interested in the 
administration. 

3. Issues 4 and 8 deal with the 
{[uestion as to wlietlier the jdaintiff is 
estopped from making the present claim 
by I'oason of liis previous conduct and of 
certain admissions made by him in previous 
.suits. Til the High Court the 10th 
defendant appears to have complained that 
my predecessor recorded no finding on 
these issues. Rut I may point out that 
so far ns 1 can see, no objection was 
taken to tlie findings of the Subordinate 
Judge in tlie appeal memorandum presented 
to this Court against his decision. I 
concur in the finding of the Suboi'dinate 
Judge on both these issues. So far 
from aequioseing in the sale the plaintiff 
has persistently contested it, and as the 
Siihoi’dinute Judge points out in paragraph 31 
of his judgment, the plaintiff never admitted 
the validity of the sale or the propriety 
of the 1st defendant’s administration in any 
of the suits mentioned in the 4th issue. 

k I’liore appears to be a slight misconcep¬ 
tion in tin? penultimate paragraph of theip 
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Lordslups’ jutlgment. The 5th issue relates, 
not to the sale in execution of the decree in 
Original Suit No. 21 of 1880 to the 10th 
defendant, but to the sale in execution of tlie 
decree in Original Suit No. 204 of 1880 to 1). 

. No. S, ^yhk■h was set aside as a result of tlie 
compromise petition (Exliibit E ). It is not 
apparent, therefore, why the 5th issue was 
framed, but so far as appears from the 
evidence on record, the decree in Original Suit 
No. 204 of 1880 is clearly not binding on the 
plaintiff. Their Lordships ask for a distinct 
finding on the question whether the purchase 
by tlie lOtli defendant of the suit 

house in execution of the decree in Original 
Suit No. 21 of 1889 was made for 

the beneht of tlie 1st defendant. There seems 
no reason to think that it was. No doubt the 
1st defendant had usufructuarily mortgaged 
the suit house and the two other houses in the 
cantonment to the lOfch defendant under 
Exhibit C a few months before the sale, and it 
may be perhaps conceded that on this docu¬ 
ment the 10th defendant occupied a position 
as agent in respect of the three houses under 
the 1st defendant. But there is nothing to 
show that the 10th defendant did not purchase 
at the Court auction like any other bidder or 
that lie gained any advantage at the auction 
by his position as a usufructuary mortgagee. 
It cannot, therefore, I think, be held 
in virtue of section 90 of Act II of 1882 
that when the 10th defendant purchased the 
suit house he purchased for the benefit 
of the 1st defendant, and apart from the legal 
position which, it is urged for the plaintiff, 
the purchase by a mortgagee of mortgaged 
propertycreates, there is no evidence in sup¬ 
port of the plaintiff’s suggestion that the 10th 
defendant made the purchase for the benefit 
of the 1st defendant. My finding on this 
point is, therefore, against the plaintiff. 

This second appeal coming on for final 
hearing on the 20th and 21st October 1914, 
after the return of the findings of the lower 
Appellate Court upon the issues referred by this 
Court for trial, and the case having stood over 
for consideration till this day, the Court 
delivered the following 

JUDOAfENT. 

Sadasiva Aiyar, J. — The plaint in the suit 
out of which this second appeal has arisen 
was filed so long ago as the ISth July 1900 and 
hence it is now over 14 years since this suit 
was instituted. The suit was brought by one 


of tlie admuustrators of tlie estate of Thomas 
Edmonds for a declaration that the sale of the 
plaint house at the Court auction held in 
execution of tlie compromise decree in Original 
.Suit Ao. 21 of 1889 passed against another 
administrator, was not valid and binding on the 
above estate. The plaint also prayed for the 
pos.session of the liouse (and for other subsidi¬ 
ary and alternative reliefs wliich need not be 
set out). 

The lOth defendant is tliecontestingdefend- 
antand he was thepurchaseratthe Court auc- 

tohavebeen about the end 
of lb91 and one of tlie many surprises in this 
case IS tliat even tlie sale certificate is not filed 
as evidence. The plaintiff attacks tJie validity 

ol the Court auction-sale to the 10th defendant 
on the following grounds-—- 

1 fompi'omi.se in the .Suit No. 21 of 

18^9 brought by the 1st defendant, the other 
administrator, was not for the benefit of the 
trust nor was it within the 1st defendant’s 
powers to enter into such a compromise. (See 
paragrapli 17 of the plaint). 

(h) The lOtli defendant -was the 1st 
defendant’s agent. The 10th defendant has 
fraudulently purchased the property in Court 
auction and is in enjoyment of the same. (See 
paragraph 26 of the plaint). 

This vague allegation in paragraph 26 of the 

plaint was afterwards expanded into the 
contentions: 


(61) that the 10th defendant was the 
henamidar oi the Isfc defendant, the adminis¬ 
trator who actedfraudulentlyagainst the other 

administrator, the plaintiff, and against the 
other legatees under the Will; 

(62) that the lOfch defendant took advantage 
of his position as the agent of the 1st defendant 

to bring the property to Court auction-sale and 

purchased the house for a low price. 

I do not think it necessary to set out all the 
stages through which this complicated litiga¬ 
tion has passed during the last 14 years and 4 
months. The 2nd defendant who now holds 

the position of the plaintiff’s legal representative 

IS the appellant before us, while the 10th 

defendant is the only respondent before im 

The final findings of the District Court 
are:— 


(1) That the 1st defendant in consenting to 
a decree being passed charging the plaint 
house in favour of Narayana Pillaiin Original 
Suit -No. 21 of 1889 acted foolishly and against 
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tlio 11 itorosts of the estute, hut tliut ho (the 1st 
(lofetHlaiit ) <li<l not act fraudulently nr collu- 
sively. 

{•J .) d'iiat the I'lf h defendant wlin was a usu- 
fiaietuary inorto'a'ree of the Imusi* under the 
1st defentlant aiul who was also tlio a.gent of 
the l.st defe?idant foi- certain purposes, did not 
purchaser the hruise in tlie Court auction-sale 
as the 1st defendant s that there 

Avas no fraud or collusion in the matter of the 
said purchase and that the lOth defendant 
must he deemed to he a liotia Jhlc purchaser 
in the Court auction-sale for valuahlc considera 
tion, as he is not proved to have taken any 
advantage f)f liis position as usufructuary 
mortgagee. 

Sections 2G7, 2(!S and 2f)9 of the Indian 
Succession Act, X of ISGo, enact that the 
administrator has. generally speaking, got all 
the powers to sue wln’cli the deceased had when 
living ami that he can dispose c)f the deceas¬ 
ed’s property at his al)solute discretion. 


Section 271 says that wliere then? are several 
administrators, the powers of all may, in the 
absence of any direction to tlie contrary, he 
exerciscMl 1 ) 3 'any one of them who has taken 
out adTiiinistration. As said in Ilalshnry's 
haws of J'higlan l, ^^d. XIV, page dOO: '*The 
jiersonal re[)i’(‘seniati\e lias very large powers 
to compromise clai?jis. llis powers extend as 
Well to (daims h^ legatees as to elaiins against 
the »-stah-: the oid.v quoslion to i)e eoiisideixal 
in the eas(‘(if a eoiiipromi.se is whether Ik* has 
acted in .gond failli (»r not.' It seems to me 
that when the iHlministrafor repr(*sen(s the 
estate full^', a decree passed against liim and 
against (he estate I’epi’esented h^' him is per¬ 
fectly \a!id (until it. is set aside), tliougli the 
adjiiinisti’alor iiiighl la* liable to the U*gatees 
for breaches of did,\ and for gross negli.gence 
re.sultiii.g inh-sstti llit*estate. (See AVilliam’s 
Mxecutors and Aiiiniiiistators, I’art I \’, Hook 11, 
Chapt(*r 2, si-cf ion 2 ). 'riieestate itself is hound 
1)3'’ the <lecree. 'I'ho Court aueti(tn-sale in 
pursuance* of that decn*(* vests in the 
purehasei* tlie tith* to tin* [)ro|ier( 3 ’ sold. A 
n.'presentat ive, no doiilit.. commits a fli-raslurif 
if he ai)])lies the (*state in payment of a. 
claim which he has no right (o saiisly or 
if he a)lniits claims a,gainst tin* estate which 
Ik* 1 )nght nr)t tr» admit. 


'I'ho 1 * M h delohda id Ml t his ease in his writ ten 
statement <loes not <dearl 3 ' i-aise the I'ontent ions 

that as a ,/oA pinxliuser at the Court 


auction-.sale in execution of a decree passed 
again.st him, he got an unimpeachable title 
and that as that Court auction-sale Avas 
not .set aside Avithin one year from the date 
of the sale (1891) or even from the beginning 
of 1898 wlien, according to the plaint 
paragraph 39, the plaintiff came to knoAV 
of the alleged fraudulent acts of the 
defendants Nos. 1 and 10, the suit is barred 
1)3' limitation under Article 12(a) of the 
Limitation Act. (As I said before, the 
present suit Avas broiight only in July 

1900. Order XXI, rule 90, of the Code 
of Civil Procedure, unlike the old section 
311, includes applications to set aside 
execution sales on the ground of fraud and 
thus the limitation period is now only 
30 dixys under Article 1G6). 

The first contention, however, may be 
spelt out 1 ) 3 ' picking out and sorting of 
certain Avords found in paragraphs 8, 10 and 
IG of the written statement. In Shivlal Bhag- 
van V. SJianihhn Prasad folloAvingpas¬ 
sages occur : A purchaser has a right to pre¬ 
sume that the Court has taken the steps 
necessaiy to investigate the rights of the 
parties and that it has on that investigation 
properl 3 ' decreed a sale. He has no right 
to call upon the Coui't to protect him 
from a title not in issue in the cause 
and no Avay alYected by the decree, but 
if lie gets a proper convejmtice of the 
estate, so tliat no person Avhom the decree 
allects can invalidate the title, although 
the decrc'c may bo erroneous and, therefore, 
to be reversed, I think the title of the 
pnreliaser ought not to be invalidated. If Ave 
go beyond this, avo shall introduce doubt 
on sales under the authority' of the Court 
Avhicli Avould be higlil)’ mischievous. This 
is how tlie laAv Avas expounded by Lord 
lledesdalo in Benneif v. Hamill (2), In 
Bnircn V. Keans (3) Lord St. Leonards 
I'emarks that it is of tl)o greatest importance 
lliat sales made under the authority of 
tl»o Court should not bo lightly set aside, 
and he accordingly refused to disturb the 
purchaser. His decree was confirmed 
l>v the House of Lords Bowen v. 
Evans (4).” 

( n 20 M. -W') nt p. -PkS; 7 Bom. L. K. 685. 

(2) (1S0(>) 2 Sch. it Lof. 600 at p. 577. 

(:i) (lS-1-0 1 Jo. it hat. nsafcp. 259; OIr.Bq.R. 

61 ;0; (>S H. R. 242. 

(4) (1848) 2 II.L.O. 257; 9 E. R, 1090; 81 R.B. 180. 
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“The effect of the reversal of a decree 
on a sale held under it was considered by 
the House of Lords in Tommeij v. White 

(5). Lord Brougham in delivering his 
o inion said ;— We cannot set aside the 
sale, for the sale was under tlie decree 
of the Court, to a bona fide purchaser, 
there being no fraud, and consequently 
the setting aside that sale is utterly and 
absolutely out of the question; the sale must 
stand.’ ” In Sheik Ismail Roicther v. Rajab 
Rowther (6) it was held that even where 
the decree-holder himself purchases the 
property in Court auction and had been guilty 
of fraudulent proceedings in obtaining the 
sale, the title of a third party who had no 
notice of any defect in the decree and who 
purchased it botia fide from the decree-holder 
purchaser, cannot be impeached. In Zain- 
ul-Ahdin Khan v. Muhammad Asghar Ali 
Khan O) their Lordships of the Privy Council 
said that bona fide purchaser, who were 
no parties to the decree which was then 
valid and in force, had nothing to do 
further than to look to the decree and to 
the order for sale. Of course, if in this 
case the contention of the plaintiff that 
the 10th defendant was only the agent of 
the 1st defendant in making the Court 
auction-purchaseandthat he,the Istdefendant, 
and Narayana Pillai colluded in bringing 
aboutthe decreeand sale, had been established, 
the 10th defendant could not claim to be 
a bona fide third party purchaser. But on 
the finding of the District Court as it 
stands, I am of opinion that the 10th 
defendant’s purchase cannot be set aside 
and his title is complete as against all 
persons who claim to be interested in the 
estate which was fully represented by 
the 1st defendant in the suit of 1889. 

Mr. Seshachariar contended that as 
the 10th defendant was the mortgagee of 
the house from the 1st defendant under 
Exhibit C, dated the 6th Jane 1891 (i. e., 
subsequent to the compromise decree, 
Exhibit E, dated the 8th December 1890), 
he was a sort of trustee for the 1st 
defendant and his purchase in the Court 
auction in execution A the decree, Exhibit E, 
made him a trustee of the equity of redemption 

(5) (1850) 3 H. L. C. 49 at p. 63 j 10 E. R. 19; 88 
R R 26 

(6) 30 M. 295, 17 M. L. J. 165; 2M. L. T. 186. 

(7) 10 A. 166; 15 I. A. 12; 5 Sar. P. C. J. 129. 


of the house for the beneHt of the 1st 
defendant. As I understood him, lie 
seemed to contend that a mortgagee is 
trustee for the mortgagor and by 
his purchase at a Court auction-sale lie 
could not divest himself of his position as 
such trustee. Their Lordships of the Privy 
Council, jiowever, in Faiyaz Husain Khan 

Prag Karani (b) lield that a mortgagee 
decree-holder who purchases in a Court 
auction-sale is in as good a position as 
any outside purchaser unconnected with the 
property would have been.” 

The other contention also on the side of 
the respondent, namely, that the plaintiff’s 
suit is barred under Article 12 (a) of the 
Limitation Act has to be upheld. The 
estate in whose interests the plaintiff brouglit 
this suit was fully represented by the 1st 
defendant (the other administrator), and 
the Privy Council case in Malkarjun v. 
Narha-i (9) is clear authority for the 
proposition that a sale held in execution 
of a decree, even in a suit where the 
proper representative was not impleaded 
in the record, ought to be set aside 
within one j^ear of the sale. If the 
plaintiff was by fraud kept out of knowledge 
of the circum.stances entitling him to have 
the sale set aside, he ought to come in 
within one year of the knowledge of the 
fraud, reading Article 12 (a) and section 
18 of the Limitation Act together. [See 
Tookoo Moni J)asi v. Btvarka Nath (10)]. In 
this case, there was no fraud proved and 
assuming that there was fraud, the plaintiff 
admits that he knew of the fraud more 
than years before the suit. 

But it is argued that as limitation under 
Article 12 (u) was not set up till the 
arguments in this Court, we ought not 
to allow the plea to be argued before us 
and we ought not to consider it. In 
Balaram v. Mangta Das (11) a Full Bench 
of seven Judges by a majority of six held that 
the Court was bound even in second appeal 

(8) 29 A. 339; 10 0. C. 3U; U C. W. N. .561; 2 
M. L. T. 191; 4 A. L. J. 341; 5 G. L. J. 563; 17 M L 
J. 263; 9 B. L. R. 656 (l\ C.); 34 T. A 102. 

(9) 25 B. 337; 5 C. W. X. 10; 10 M. L. J. 368; 

2 Bom L R.927; 27 I. A. 216 (P. C.‘. 

(10) 17 Ind. Gas. 972; 17 C. W. N. 478; 16 C. 1. J. 
581. 

(11) 34 C. 9U; 6 C. L. J. 237; 11 C. W. X. 959 . 
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o take note of the plea of limitation, if it 
appeared in the face of the plaint and on the 
facts found. Mookerjee, J., says at page 948:—• 
**The provision.s of section 542 of the Civil 
Procedure Code do not control and are not 
controlled by the provisions of section 4 
of the Limitation Act. Tlie two sets of 
provisions are independent of each other, 
though in the exercise of its judicial dis¬ 
cretion under section 542 of the Civil 
Procedure Code, a Court may well have 
regard to the mandatory character of 
section 4 of the Limitation Act" (section 5 
of the new Limitation Act of 1908). * 

* # # determination of the 

question of limitation turns upon facts 
which were not investigated by reason of 
the omission of the defendant to take the 
plea of limitation in the Court of first 
instance, the Court of Appeal cannot be 
invited to entertain the point and remand 
the case for fresh investigation; if, liowever, 
tlie point arises on the face of the pleadings 
or on the facts found., the ([uestioninusttie consider¬ 
ed.'' * * * # * Tliisviewis 

identical with that taken by ^Ir. Justice 
Wilson in the case of Raghn Nath Singh 
Manhi v. Pareshrani Mahafa (12) whore that 
learned Judge observed as follows:—* The 
effect of section 4 of the Limitation Act, 
as I understand it, is simply tliis : wlionever 
a case is properly before a Court, whetlier 
it is a Court of Appeal or a Court of 
first instance, it is bound to take 
notice of the question of limitation; 
but in order to enable the Appellate Court 
to do that, the case must be before it.” 
This is also borne out by the observations 
of the Judicial Committee in Venkata 
Narasiinhn X(tidK v. Ba.diaharln Xaidu (1.‘0 
where tlieir lioi’dships indicate the 
test to be, does the question of limitation 
arise upon the pleadings or upon the 
evidence? In Jiuja Jfar Xarain Singh 
V. (diaudhraiu Rhagirant Knar (14) the 
Judicial Committee said, “The Statute 
is there and the Judges are bound to lake 
judicial notice of it.” 

In this case, I think that on the plaint 
itself and on the facts found, nanudy, tliat 
the 10th defmidant i.s not the hvnaniidar 


(12) 0 r. (\:irK i:i C. f.. it. 80 

(l.'i) 2.) M. at pp 370,870; 0 0. W N 

20 I. A. 70 {V V.) 



1 14) 13 A 300 at imge 301; 18 I. A. 53; G Sar. P. C. 
J, 14; lo lud. Jur 283, 


of the 1st defendant in respect of the 
execution purchase, the question of limitation 
is patently raised and we are bound to 
take notice of it. 

In the result, the second appeal fails 
and is dismissed. But seeing that the 
10th defendant succeeds on a point which 
he ought to have raised and did not raise 
till the very last stage of this protracted 
litigation, I direct the parties to bear their 
respective cost.s throughout. 

Napieh, J. — I concur. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1718 of 1912. 

September 25, 1914. 
rresent: —!Mr. Justice Ayliiig and 
!Mr. Justice Sadasiva Aiyar. 

P. KANTHU (died) and others—Defendant 
AND HER Legal Representatives—Appell.\nts 


versus 

DASA UPADHYA— Legal Representative 
OF the Plaintiff—Respondent. 

Jlintlu Ldtr—Atienafi ai hij aiiithy rcicrsioncr 

to .'tct aside — Leiiat neccssitif — liurdcu of proof—Old 
iilicnafiou — Court, duty o/, to regard alienees cn- 
deuee iuduJgcntly—diecitui in deed, whether su^^cient 
prnof of legal uece.<sity — Sale^deed by \ridow incorporate 
intf conditional sale-deed by husband, invalid—AUcncCt 
right of, to fall back upon original deed —Mulgoni lessee 
— Diirklmst grant land, whether appurtenance of leased 
2 >roperlg. 

In !i suit hy n rovorsioiun* to set aside an old alien¬ 
ation made by a widow on the ground that there was 
ut) legal neeessitv for the alienation, though the 
burden of ]woof as to nc'cessity is not shifted on to 
tlie reveivioner, yet the Court should appixmch tho 
evidence as to the necessity adduced in I'ospoct of 
sucli an alienation by the alienee with a much more 
indulgent mind tlmn where the alienation attacked 
took ]»lace only a few years before suit. 

Chwodhry llerasutoollah v. Brojo Soondur Roy, 18 W». 
11. 77; llunoiananpersaud Panday v Babooc 

Munraj Kunu'cree, (> M. 1. .\. 393; 18 W. H. 81 
Stn’ostri' 253 n.; 2 Suth. 1*. C. J. 29; 1 Sar. P. C. J» 
552; 19 K. lb 147; Sarat Chandra Banerjee v. 
Jihu/wndra Nath Basil, 25 C 103 ^ ^faha)vJa of Bobbilli 
V Raja Kaminoifoni Bangaru, 8 Ind. Cas. 8G0; 35 M. 
lOS at p. 112; 0 M. L. T. 155; 21 M. L. J. 593; (1911) 
2M.W.N. 101; Gangisetti R^nnaya v. Kallika PerayOt 
1(1 lud. Cas. 411; (1912) M W. N. 559, followed 

Ueeitals in documents do not of tliomselvos afford 
Butlicient pixiof of legal necessity. 

Brij Lai V. ludfl Ki/Htrur, 23 Ind Cas. 715; 36 A. 
187; 20 M. L. J. 4-W; 18C. W. N. G49; 12 A.b.J,4Ws 
19 C. L. J. 409; (1914) M. W. N. 405; 15 M. h T. 3Wj 
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10 Bom. L. R. 3o2; 1 L. IV. 794 (B. C.), followed. 

If it is found that a widow was not justitied in exe¬ 
cuting a sale-deed which purported to supersede and 
incorporate a previous conditional sale-deed executed 
bv her husband, the alienee under the sale-deed and 
those who claim under him are entitled to fall back 
upon the rights created under theconditional sale-deed. 

Eichrird Skinner v. Xantiihal Sintjlr, 10 Ind. 

Cas. 267; 35 A. 211; 25 M. L. J. Ill; (1913) 'M. IV. 
N. 500; 13 id. L. T. 488; 11 A. L. J. 494; 17 C. L. J. 
555: 15 Bom. L. R. 502; 17 C. \V. N. 853; 40 I. A. 
105(P.C.); Thn)nhii;<wa)nij Moodelhj v. Hoosniu Ro}rfheii, 
1 M. 1; 2 1. A. 241 (P. c.); 3 Siitli. P. C. J. 198; 3 Sar. 
P. G. J. 531, followed. 

Land acquired on Darkharf grant from Government 
by a Mitlgeui lessee is not an appurtenance of the 
properties held by him under the Mulgeni lease, as 
he is neitlier a trustee nor a mortgagee of the owner 
of the lands and his acquisition under Government 
grant is not an unfair gain or profit obtained by him 
in detriment to his lessor’s interest or in a fiduciary 
capacity. 


Second appeal against tlie decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit 'No. *237 of 1910, 
preferred against that of the District Munsif 
of Mangalore, in Original Suit No. 483 of 
1908. 

Messr.s. B. Sitarama Itao and K. P. Laksh- 
viana Ptao, for the Appellants. 

]\Ir. K. Y. Adign, for the Respondents. 

This second appeal and tlie memorandum 
of objections put in by the respondent com¬ 
ing on for hearing on the 29th Augu.st 
1918, and also on the 9th September 1913, 

and liaving stood over for consideration till 
15th September 1913, the Court delivered 

the following 

JUDGMENT.—The defendant is the ap¬ 
pellant before this Court. She purchased 
the plaint properties in 1901 from Ganapathi 
Eao, Avho had purchased them in 1899 from 
two persons, who in their turn claimed 
title under a sale-deed of 1869 executed 
by one Subbaraya Bhatta, who again had 
purchased the lands in 1857 from a Hindu 
widow, Subbsmmal. Exhibit VIIJ, dated the 
8rd March 1857, is the registered sale-deed 
executed by the widow, Subbammal, to 
Subbaraya Bhatta. Under Exhibit VIII Sub¬ 
baraya Bhatta purchased the plaint lands ex¬ 
cept land Survey No. 31/14 from Subbammal 
for Rs. 500. Subbammal’s husband, who died 
in 1856, had shortly before his death t. c., on 
9th April 1856, executed the registered deed, 
Exhibit XXII, to the same Subbaraya Bhatta 
for Rs. 150. Exhibit XXII, however, does not 
relate to the entire lands conveyed by the later 
sale-deed, Exhibit VIII, but only to Jrd share 


of the said land. This Exhibit XXII calls 
itself a sale-deed, but contains a condition 
that if the purchase-monej’, Rs. 150, is paid 
back in three years, Subbaraya Bhatta should 
allow the vendor to redeem tlie properties. 
If, however, the money ( Rs. 150 ) is not 
paid within three years, the .sale was to become 
absolute. Of the Rs. 500 purcliase-money 
mentioned in Exhibit VIII, Rs. 150 is the 
purchase-monej" mentioned in the prior condi¬ 
tional sale-deed, Exhibit XXII, Rs. 100 is 
recited as required to pay two creditors who 
had lent the .said money to Subbammars 
husband and to Subbammal’s husband’s 
brother for a pilgrimage to Tirupati, 

Rs. 75 is recited as due to anotlier creditor 
of Subbammal's husband's brother, Rs. 60 
is recited as required to discharge the 
debt bori’owed for Subbammal’s husband’s 
funeral expenses and Rs. 115 is recited as 
paid in casli to Subbammal. The plaintiff is 
the reversionary heir on the death of 
Subbammal (whicli took place in 1907 more 
than 50 years after the date of Exhibits XXTI 
and VIII) and lie brought this suit on the 
allegation that the.sale under Exhibit VIII was 
not made by Subbammal for proper necessity 
and lienee it was nol binding on him 
(plaintiff), the reversioner. Tlie learned 
District Munsif dismi.ssed the suit, holding 
that the recitals in the deed are sufficient 
evidence of necessity and that the Rs. 115 
paid in cash might have been required 
by Subbammal for her maintenance, that, 
though the price mentioned in Exhibit 
VIII, viz., Rs. 500, might not have been an 
adequate price for the full ownership right in 
the lands, the circumstances showed tliat Sub¬ 
bammal intended to sell tlie lands subject to 
Subbaraya Bhatta satisfying the claims of a 
person who had satisfied the maintenance 
rights of two widows of Subbammal’a 
husband’s family and that the alienation 
under Exhibit VIII was, therefore, valid 
against the reversioner (plaintiff). The 
learned Suboi’dinate Judge in appeal held 
that necessity for the alienation was not 
proved and he decreed the plaintiff’s suit 
subject to the payment of compensation 
money for improvements effected by the 
defendant and by her predece.ssors-in-title 
from Subbamya Bhatta downwards. Two 
material contentions in the second appeal 

before us might be formulated thus :__ 

(1) There having been no payment of 
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the purc*]iasc-m(uiey wifliin iliree years of 

] 856, as stipulated in Kxliil)ifc XXII, tlie 
title of tlie vendee under Kxliihit XXIl 
beeame absolute aeeordin^,^ to the tenor of 
that document in 1859 and tlie plaintiff’s 
C'laini foi' th(‘ recovery of the i)laint lands 
is, therefore, inadmissible in law, the defend¬ 
ant as the assignee of the rights of the 
vendee under Exhibit XXIl being entitled 
to fall back on Exliibit XXII and to plead 
the rights secured under that deed in bar 
of the plaintiff's suit, if tlte title of the 
defendant based on Exhi])it Ylll is found 
invalid for any reason. 

(2) The lower Appellate Court in coming to 
a conclusion on the fiuestion of the necessity 
for the sale by Subbaminal undei* Exliibit 
Till has fallen into errors of law as r(‘gard.s 
the onus of proof, as regartls the sufliciency 
of the proof of necessity in respect of such an 
old transaction as Exhibit V'lJl and as regards 
the admissibility of the recitals in Exhibit 
VIII as to necessity, and has fallen into other 
errors in reciting in its judgment some por¬ 
tions of the evidence in the case. 


Taking the second contention first, we 
think it must l)e admitted that the learned 
Subordinate Judge was under the wrong 
impression that the Court should lUMpiii'e as 
strict a pi*oof in respect of an old transaction 
like Exhiliit \M11 as it was entitled to reiiuire 
in respect of an alienation wliicli took placid 
only a few yc.'ui's before suit. Jn one place, 
the learned Suboi-dinate Judge says tliat‘*there 
must be positive and reliable proof tliat (lie 
alienation was foi* valid and binding juu'jitises." 
in Choirdltrif .1 Irr-rasK/nnUah \ . Jintjo Si)nn,/nr 
Jioy (1) Ivem[> and (i lover, JJ., liave 
considered this ((uestiim at h.•^g^ll. That 
was also a cas.; l)rought by the i evei-sionary 
lieii’ to i'eeo\ci' [)!-t>perfy sold by tin* 
widow of the last male lidder 5t) years 
befoi-e the suit was bi-ouglit. They allude 
to the uiireasoiialil«'iie''s nj (‘Xpeefni*’* 
direct evidence" of h'gal ni('e>.siiy for an 
old alienation after the Ja])se of 50 years 
and hold that the iveital of l,.gal necessity 
in tiie ducumont is evidence of siieli 
necessity and that due weiglil should bo 
given to it. 'I’be oliservations of (be 
Jh'ivy Couneil in tlie wcdl-knowii case of 

rsat'il I'fimlmj \ , Mhso in,ua/ 
Bdhntii'r M/'nrin Ktnoiin-rrr (j) also 

(1) Js W. P. 77. 


[m5 


relied upon. Their Lordships of the 
Privy Council say; “it is obvious, however, 
that it might be unreasonable to require 
such proof from one not an original party, 
after a lapse of time, and enjoyment and 
apparent acquiescence.” Their Lordships 
also say that the representations of the 
alienor as part of the res gesfre and as 
contemporaneous declarations may be held 
to be evidence against the subsequent heir 
to the property. Jn Snrat Chandra Banerjee 
V. Bhiipfdtdra 2\'afh Basn (3) representations 
by an executor as found in the recitals 
in the deed executed by liim were held to 
bo evidonee. In Maharaja of BohhilU v. Raja 
KamiitawDii Bungarn (4)and in the case of 
Oangisetli Uamaifa \, KaJIika Feraya (5) 
there are similar observations. We 
think that in this case the Subordinate 
Judge has, in considering the evidence, not 
taken suflieient accoutit of the recitals in 
tlio deed and the length of time which 
has elapsed after Exhibit VIII was executed 
and has (so to say) misdirected liim.self 
to some extent as regards legaJ presumptions 
and the quantum of proof required in such 
cases. We do not go so far as to say 
that the burden of proof is shifted in 
the ease of oUl alienations on to the 
reversioner, but we think that the Courts 
should approach tlie evidence as to necessity 
adduced in respect of such alienations by 
the alienee with ii much more indulgent 
mind tlinn wlien the alienations attacked 
look pliiee a few years before suit. Coming 
to the lirst eontention based on Exliibit 
XXIl, this relat es (as said before) to the 
titl(‘ to only onc-tbird of the plaint 
property. ^Ve think that the appellant 
slionld succeed on this second contention 
so far as the said ono-tliird share is 
concerned if the sale under Exhibit VIII 
is found invalid as regards the whole of 
it or any fi-action of it which includes 
that one-third, share. It seems to us 
clear that if the limited owner (the 
widow, Snhhammal) was not justified in 
executing the sale-deed, Exhibit VIII, 
which purpoi'totl to supersede and 

(2) () M. T. .\. nt p. 420; 18 W. R 81 notei 
Sevestiv 252 2 Suth. P. C. J. 20j 1 Sar, P. C. J. 
552; 10 K H. i.t7. 

(2) 25 C. KKJ. 

(n S Imb Cas. S(i0; 25 M. las nt p. 112; 9 M. L, 
T. 15.a 'Jl M. 1,. J, :,o;^. (ipn) 2 M. W. N. 101. 

10 Iml. Cas. Ill; (1912) M. W. Sf. 559. 
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incorporate the previous conditional sale- 
deed, Exhibit XXII, executed by her 
husband, the alienee under Exhibit VllI 
and those who claim under him are 
entitled to fall back upon tlio rights 
created under the conditional sale-deed, 
Exhibit XXIL It is unnecessary to 
dilate upon this clear principle of equity, 
as this principle has been in a very 
striking manner acted upon by their 
Lordships of the Privy Council in the 
very recent case of liichanl lloss Sliinner v. 
NaunUial Singh (6). The defendant being 
thus entitled to fall back upon the rights 
created by Exhibit XXII in favour of 
her predecessor-in-title (Subbaraya Bhatta) 
and that conditional sale-deed having 
become an absolute sale-deed by reason of 
the lapse of the period fixed in it viz., 
three years, for the redemption of the property 
by payment of the purchase money, the 
title possessed by SubbammaTs husband 
to a one-third share in plaint property 
and which was inherited by Subbainmal, 
became irredeemably extinguished in 1859, 
If the sale-deed, Exhibit XXII, had been 
executed after 1858, it might be argued 
that it was executed with reference to 
the erroneous course of decisions alluded to by 
the Privy Council in Thumbuswamy Moodelly 
v. Hossain Bowthen (7), but as this document, 
Exhibit XXII, was executed before 1858, 
the Privy Council decision in Pattabliiramiiir 
V. Venkataroiv Naickeu (8) clearly applied and 
the provisions of the document ought to be 
given effect to, especially as the document is 
not merely a mortgage which was to effectuate 
as a sale but is itself a sale-deed which 
might be treated as a redeemable mortgage, 
if certain conditions were strictl}'" fulfilled 
by the vendor. The respondent’s learned 
Vakil, Mr. Yegnanarayaiia Adiga, tried to 
take away the transaction under Exhibit 
XXII out of the class of transactions to 
which the ruling in Pattabhiramier^s 
case (8) applied, by an ingenious comment on 
two sentences which occur in the later case in 
Thnmbu^amy Moodelly v. Hossain l{owfhen{7). 


19Iiid. Cas 267; 35 A. 211 (P- C-); 25 M. L. J. 
11 mi3) M W.N.500; 13M.L.T.4fi8; 11 A. L. 
J igi; naL is Bom. L. R. 502; 17 C. W, 

^ 1 L'a. 241 (P. C.); 3 Suth, P. C. J. 

B. L. E. 136; 15 W. R. (P.C ) 
85; 2 Suth. P.C.J. 410; 2 Sar. P. C.J. 623; 20 E. R. 660. 


Those tw'o sentences in the judgment 
are:—■ On a stale claim to redeem a 
mortgage and dispossess a mortgagee 
who liad, before 1858, acquired an absolute 
title, there would be strong reasons for 
adopting the former course.” (That is 
tlie course of treating the sale as having 
been absolute.) “in the case of a security, 
executed since Ibob, there would be strong 
reasons for recognizing and giving effect 
to the ]\Iadras authorities, with reference 
to which the parties might be supposed 
to have contracted.” It was argued that 
the first sentence favours only those deeds 
under which the alienees liad acquired 
absolute titles before 1858 and not a 
deed like the present, under wdiich the 
absolute title was acquired only in 1859, 
though the deed itself was executed 
before 1858. Having regard to the 
oUservations in PattabhiramieSs case (8) 
and the whole tenor of the observations in 
Thumbuswamy Moodelly v. Hossain JRowthen(7) 
(including the second sentence quoted above), 
we have no doubt that their Lordships of 
the Privy Council favoured the natural 
construction of all documents executed 
before 1858, whether the title had become 
absolute before 1858 or became absolute 
only after 1858, provided the suit to 
redeem was brought after the title had 
become absolute. In the result, the suit 
would have to be dismissed anyhow as 
regards one-third share in the plaint 
property. As regards the other questions 
raised in the appeal, one of them relates 
to the amount of compensation payable to 
the defendant in case the plaintiff is 
entitled to succeed. The amount of 

compensation is a question of fact and we 
see no sufficient reason to differ from the 
concurrent findings of the lower ‘Courts 
on this question. The rate of interest 
allowed on mesne profits to the plaintiff 
by the lower Appellate Court is the same 
rate as is allowed by it on the 

compensation money due to the defendant 
and hence is not at all inequitable 
The memorandum of objections (relating to 
the land No. 31/14) put in by the plaintiff 
must be dismissed with co.sts, as that 
land was acquired on Darkhast grant from 
Governme^'t and cannot, in law, be 
deemed to be an appurtenance of the 
properties alienated under Exhibit VIII, 
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tlie defeiHlant, who represents tlie original 
muhjeui lessee of tlie said properties, not 
being a trustee or mortgagee of the 
owner of the lands and his acquisition of 
No. 31 1-1 under Ciovei’iinient grant not being 
an unfair gain or profit obtained by 
Iiim in detriment to liis lessor's interest 
or in a fiduciary capacity. 

Before finally disposing of this second 
appeal, we have to obtain a finding on 
the following issue from the lower Court 
which should, in arriving at this fresh 
finding, have regard to the observations 
jnade in the fii’st part of this judgment 
on the subject of the quantum of proof 
tf) be reasonabli’’ required, in cases like 
the present, of the value of recitals in 
old deeds, etc. 

The issue remitted is;— 

1. Was the sale l>y Sul)])anmial of the 
plaint lands for Ks. oOO, of whicii 
Rs. 115 was pfiid in cash, made foj* proper 
necessity binding on the plaintiff- 
reversioneri^ If the sale-deed is not 
valid as an outi-ight conveyance. is it valid 
as a charge binding on the estate or any 
share in the estate in the hands of the 
reversioner to any extejit and if so, to 
what extent!^ (See ground No. 26 of the 
second appeal memorandum). The time 
allowed is six weeks, from tlie receipt of 
this order. Ten daj's will be allowed for 
objections. No fresh evidence is to he 
adduced. 

In compliance with the order contained 
in the above judgment, the Subordinate 

Judge of South Canara submitted tlie 
following 

ITNDINt; — * * ■* 


laking all the eireuinstances into 
account and paying due le.gard to tlie long 
lapse of time and the fact that f lie property Jiad 
changed luinds several tinu.'S till if, eaine into 
the possession of tile defendant 1 held tlmt 
the sale was for a purpose iundmg upon tlie 
plaintill'-reversioiier. 1, iheiefere, liiid that 
the sale under Kxhihit V't!! was made for 
proper necessity binding upon the plaintilf- 
reversioner. 


This second appeal coming on for final 
hearing after the return of the findingnf the 
lower A[)pella(e Court iipf)ii the issue refer- 
reil by tiiis Court for trial, tlie Court de¬ 
livered tlio /"ilowing 



JLDCMKNT.—Having regard to the de¬ 
cision of the Privy Council in Brij Lai v. 
Imla Knnicar (9) and the statement in para¬ 
graph 8 of^ the lower Appellate Court’s 
finding that the defendant has no evidence 
beyond the recitals in Kxliibit VIII,” we are 
unable to accept its conclusion that the sale 
under Exhibit Vlll is binding upon the 
p la i n t i ff - r e \- e r s i o n e r. 

For the reasons given in the judgment 
pronounced by us on the 15th September 
1913, wc modify tlie lower Appellate Court’s 
decree by awarding to plaintiff possession of 
only those portions of the plaint property 
whicli are not covered by Exliibit XXII and 
also excluding No. 31 1-1. Plaintiff will get 
proportionate mesne profits on the portion 
decreed to him and will pay proportionate 
compensation for improvements on that 
portion. The parties will bear tlieir respec¬ 
tive costs in all Courts. 


Appeal alltm'nl tn par/; Decree modified. 

(W) 23 liul. Cas. 71’>; 30 .\. 1S7 (P C.); 20 M. L. J. 
•113; 18 C. \y. N. OM); 12 A. L. J. H) C. L. J.-lOf); 
(1014) U. W. N. 405; 15 M, L. T. 305; 10 Horn. L. H. 
352; 1 L. W. 704. 


CALCUTTA HIGH COURT. 

Civil RkFKKicNci.: No. 9 of 1913. 

j\ray 29, 191-1. 

Pre.'ie)if :—Justice Sir Asutosh ^lookerjee, Kt., 

and ^{v. Justice Beachcroft. 

BANDl ALI FAKIR. AND otiikrs—Plaintiffs 




AHUD SARKAR and othkkks— 

Dffkndants. 

Jlntiad Tenancy Act (17// of 1885), l-W (1), 
103 ^[(^ncy payahtc in rci^pcct of forest rigtitSy suit 

for recorcry of—Jurlsiticflon of Cicii Court — Provincial 
Sniall Van.<r (yn,ts Act UXof 1887), Sch. 11, Art. 8. 

1 f»c‘ provisiuns of ilip llongnl Toimney Act tippli- 
cuhk* to suits for tin* recovery of nrivnrs of rent 
apjilv, us far as iiiay ho, fo a suit for the I'ccovery 
of money payable in res]icet of forest rights. 

bat is jiayable in res])eet of foi-ost right is in 
the nature of rent for tlio ))nrposes of determining 
tlie jurisdiction of the Conrt, and, therefore, n suit 
lor roeovery tiu'ieof is entertainablo by an ordinary 
C ivil Conrt aiul not bv a Small Cause Court. 


Civil reference by tlio District Judge 
of Dacca, dated the 29tli Julj'' 1913. 

JUDGAIENT.—This is a reference by 
the District Judge of Dacca under rule 
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7 of Ol'der XLVI of the Civil Procedui’e 
Code, 1908. The petitioners instituted a 
suit in the Court of tlie !Munsif at 
Dacca for recovery of a sura of 
Rs. 326-4-10 from the defendants on the basis 
of what is called a sadar patta, that is, 
a lease under a sub-lease. The !Munsif 
held that tlie suit was cognizable by a 
Court of Small Causes, and on the 1st 
July 1913 returned the plaint for 
presentation in the proper Court. The 
plaint was then presented in the Small 
Cause Court at Dacca; but the Judge 
there returned the plaint on the 8th July 
1913, because the suit, in his opinion, 
was not maintainable in the Small Cause 
Court. The District Judge has accordingly, 
upon the application of the plaintiffs, 
referred the question to tliis Court, whether 
the suit is maintainable in the ordinary 
Civil Court or in the Small Cause Court; 
he has expressed the opinion that the 
view of the Small Cause Court Judge as 
to the nature of the suit is erroneous. 

On the 23rd JkLarch 1911, the defendants 

executed a kahidiat in favour of the 
plaintiffs in respect of forest rights in a 
tract of land described by boundaries at 
the foot of the document. The kahidiat 
states that for a period of one year, 
four months and twenty-one days, from 
the 23rd March 1911 to the 15th August 

1912, tlie executants would have the 
right to cut and take out of the forest 
all the gajari trees and all wild trees 
(with the exception of mango, jack fruit, 
tal, hel, tamarind and simid trees) in 
close proximity thereto, of a circumference 
of more than 18 inches and one cubit 
above the ground, on the tract with the 
boundaries mentioned. The consideration 
for this sub-lease was specihed to be 
Rs. 450, out of which Rs. 150 was paid in 
cash, and the balance was made payable 
in two equal instalments on the 17th 
September and 16th November 1911. 
The plaintiffs allege that the defendants have 
exercised acts of possession under the 
sub-lease and have felled and sold the 
forest-trees, but have withheld payment 
of the rent, except a sum of Rs, 97 
paid in two instalments. The plaintiffs 
seek to recover the balance with interest 
and costs. The question arises, whether 
the suit is in essence one for damages 


for breach of contract maintainable in a 
Court of Small Causes, or whether it is 
a suit for rent entertainable only by the 
ordinary Civil Court. 

Section 193 of the Bengal Tenancy Act 
provides that the provisions of the Act 
applicable to suits for the recovery of 
arrears of rent shall, as far as may be, 
apply to suits for the recovery of anything 
payable or deliverable in respect of any 
rights of pasturage, forest riglits, rights 
over fisheries and the like. It is plain that 
the view most favourable to the defendants 
is that the document executed by tliem 
and called a kahuUat does not create in 
their favour any interest in the land on wlu'ch 
tlie forest stands. But it cannot be disput¬ 
ed that it creates in their favour forest rights 
within the meaning of section 193. The 
transaction cannot rightly be regarded as a 
sale of timber; the trees were not and could 
not be specified, as the grantees were clearly 
entitled to fell timber which might attain the 
prescribed size at any time within the period 
during which the rights conferred on them 
were to be in force. It is furtlier clear tliat 
what the plaintiffs now seek to recover was 
payable in respect of the forest rights conferred 
by them on the defendants. This view is sup¬ 
ported by the decision of this Court in Ahdid^ 
lah V. Ashraf Ali (1). It follows consequently 
that the provisions of the Bengal Tenancy Act 
applicable to suits for the recovery of arrears 
of rent apply, as far as may be, to the present 
suit for the recovery of money payable in respect 
of forest rights. Consequently under section 
144, sub-section 1, the cause of action must be 
deemed to have arisen within the local limits 
of the jurisdiction of the Civil Couit which 
would have jurisdiction to entertain a suit for 
the possession of the trees. This view, it may 
be conceded, is open to the criticism that the 
language of section 144 is possibly unduly strain¬ 
ed to enable us to reach the conclusion. But it is 
supported by the judgment of Banerjee, J., in 
Shibic Haidar v. Gtipi Sundari Basya (2) 
where section 144 was held to apply to a 
case of fishery right, and this was followed, 
though not without some hesitation, in 

Ahdidlahv. Ashraf Ali{l) [see also Shih Prasad 
V. Vakai Pali (3)]. 

finally arises whether the suit 

(1} 7 C. L. J. 152. 

(2) 24 C. 449; 2 C. W. N. 169. 

(3) 33 C. 601, 
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is one for tlie recovery of rent otlier than Iionse- 
rent within the meaning' of clause (??) of tlie 
second Schedule to the Provincial Small (^luse 
Coiii’ts Act: because, unless excepted from the 
cognizance of a Court of Small Causes, the suit 
must be tri(Hl by such Coui’t undei* sub-section 
2 of section lo. Now, the term ‘ rent’ is not 
detined in the Small Cause Courts .Vet, nor is 
any definition given in the (Jeneral Clauses Act. 
The definition given in section lOo of the 
Transfer of Property Act orin section .S, clause 
.5, of the Bengal TenancyAftis of no assistance, 
because each of such definitions was framed 
for the purposes of a special Statute. AVhen 
we turn to law lexicons, we find a variety of 
definitions given. Sweet refers to Co. Lift. 
(142//) and defines rent as a periodical payment 
due 1 ) 3 ''a tenant of land or other corporeal 
hereditament, which is usually payable in 
m/iney but ma,y also lie resumed in fowls, 
wheat, spurs or the like. Wdiarton defines it 
as a certain profit issuing .yearly out of lands 
and tenements corporeal, and adds that it must 
issue out of the thing granted and not he iiart 
of the land or the tiling itself. Bouvier 
defines rent as a certain profit in monei', 
provisions, chattels oi* lalionr issuing out of 
lands and tenements in retrilmtion for the 
use, and is thus distinguishable from piircbase- 
monej': littrrs fjcti ( 4 ). Ander.son defines 
rent as a compensation or return in tbo 
nature of an acknowledgment giv(*n for tbo 
possession of some corpoi'ral inheritance. In 
Bacon's Aliridgmenf, Tit. Jtent, reference is 
made to Co. Litt. ( l-T//, 142//) and it is laid 
down as a general rule that no rent can 
issue out of an.v incorporeal inherilanee 
wliich lies in grant, lu'caiise thej'’ are 
siicli things in their nature as a man can 
never rccui- to for a distress. To this is added 
the illustration that a lease of the vesture or 
licrliago of land j-cser\'ing rent is good, 
because the lessor 111 : 13 ' '‘oim* uimn the land to 
distrain the lessees li(*:i.sfs feeding fhereon. 
It is not neees.-xfiiw, liowevci-, to treat disfre.ss 
as an inseparahlo cnneomitant of rent, and in 
Ih ' ou'H V. (.j) it was poiidtal out that in 

the Conveyancing Act, ISbl, the term Vent' 

is used to include recurring p:iym(Mifs not 
issuing out/)f fhe thing d(-mist*(l and lor which 
ace irdingly tliere can he iiodisfi-ess. U is fur 


(I-' fisc!) 1:.* w. 1:. 1,. ch. .|:{7; m \, r. 

r, 07 : .N'. II. li'i-') 

h {0} - ■ ■■ i;. 'i-VI: ll!» I.. J. q. It. N(i‘l; ,s:{ L. 

:m; 4{) \Y. j{. ij-ji; i(j r. p. jt. r.iti. 


ther pointed out in the Laws of England edited 
by Halsbury, Volume 24, paragraph 1032, that 
the term rent’ is sometimes used in a very com* 
prehensive sense and iuehKles periodical sums 
of money charged upon or paid out of land and 
all corp/ireal liereditaments: Skene v. Cook (6). 
It has also sometimes been observed that rent 
may issue, not only fi-oni lands and tenements 
corporeal, but also from tlie personal property 
neee.ssary foi’ their proper enjoyment; for 
instance, wlierea furnished house or a stocked 
farm is leased, in such cases the personal pro¬ 
perty is really a part of the consideration of 
the rent, so that wlien the view is sought 
to be maintained that the rent issues out of 
the land alone, Selbr/ v. Oreaves {7) and 
Farewell v Btekensnn (S), there is an attempt 

ata Hctitiousaeeommodation of the case to the 
defective definition. To return to the Pro¬ 
vincial Small Cause Courts Act, it is plain 
that the term rent’ in clause (S) of the second 
Schedule is used in a wide sense, otlierwise the 
Legislature would not have found it necessaiy to 
exclude explicitly house-rent from its scope. We 
are coiiseciuentl 3 'of opinion that Avhat ispayable 
1 ) 3 ' the defendants to the plaintiffs in respect 
of fore.st rights granted to them, is in the 
nature of rent for the purposes of determining 
tlie jurisdiction of tlie Court, as it has been 
already held to be for the purposes of determin¬ 
ing the (luostion of limitation applicable to a 
suit for its recovery, AhduUah v. Ashraf Ali 
(1). In this view, the plaint must be returned 
to the Aluiisif, .so that ho ma 3 ' entertain the 
suit and tiy it on the jnerits. The suit will be 
deemed for purposes of limitation to have 
been instilufed in In's Court on the date on, 
which tlie plaint was originally presented. 

FI a ini ref n rued, 

(0) (1!)02) 1 K. 11. 0S2; 71 L. J, K. B. -416; 86 L. 
T. ;110; “lO W. H.i-iOO: ’8 T. L. H. Kll. 

(7) (18(58) ;i C. P. 594; 37 L. J. C. P. 251; 19 L. T. 
18(5: 1(5 \V. 11. 1127. 

(8) (1827) (5 11. A- C. 251; 9 D. & K. 345; 5 L. J. 
(o. .s.) K. 11. 154; 108 K. B. 446. 
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MADRAS HIGH COURT. 

Civil Appeal 109 of 1912, 
November 2, 1914. 

Present: —Sir John Edward Power Wallis, 
Offg. Chief Justice, and ^[r. Justice 

Seshagiri Aiyar. 

NACHIYAPPA CHETTY axd axothkr— 

D E F E X D AX T S- A P P E L U A X T S 

versus 

M. R. M. K. R. RAMASAMl CHETTY— 

P L AIX TIF F—R E S ['0 X D E N T. 

Uindu Lull' —Sale by maunying member—Deed un¬ 
registered—Adverse possession against members of 
joint family, commencement of. 

Where there is no registered sale-deed to evidence 
a sale by the managing member of a joint Hindu 
family, limitation as against the members of tlie 
family commences from the date on wliich the pur¬ 
chaser takes possession of the property sold to him. 

Doraisami Sirumadan v yondisami t>tderan, 21 Ind. 
Cas. 410; 25 M L. J 495; 14 I\[. L. T. 401; Harihnr 
Per'shftd V. Bholi PerAnd, (> C. L J. 585, followed. 

Appeal against the decree of the Court 
of the Subordinate Judge of Ramnad at 
Madura, in Original Suit No. 156 of 1910. 

Messrs. K. Srmteasa Aiyangnr and C. A. 
Seshagiri Sastri, for the Appellants. 

Mr. A, Krishnasami Aiyar, for the Respond¬ 
ent. 

JUDGMENT. —We agree with the deci¬ 
sion of the Subordinate Judge. It is 
first objected that the first defendanPs 
vendor, Sellappa Chetty, got no registered 
transfer in his favour in 1395 from his 
vendor, Kannappa Chetty, and that at the 
date of suit, two of Kannappa Chetty’s 
sons were still minors and so entitled to 
question Cliallappa Chetty’s title. We 
think that the objection is not sustain¬ 
able. In these circumstances, time began 
to run against the joint family of ^vhich 
Kannappa Chetty was the managing 
member from the date of Chellappa 
Chetty’s taking possession in IbJo. Ibee 
Doraisami Sirumadan v. Nondisamv Snlevan 
(1) and Harihar Pershad v. BholiPershad{2).] 
As regards the alleged mortgage on the pro¬ 
perty by Chellappa Chetty’s widow, we 
agree with the Subordinate Judge that it 
was a mere nominal transaction and that 
the defendant was informed of it before 
entering into the agreement to purchase, 
and that the indemnity clause m the 
agreement w^as intended to refer to this 

(1) 21 Ind. Cas. 410; 25 N. L. J. 405; 14 M. L. T. 
401. 

(2) C C. L. J. 383. 


VISWAXATIIICR C . .HVAVIER. 

mortgage. M e also agree with the Sul:)or- 
dinate Judge that when the plaintiff by 
Exhibit R undertook to sell to the 
defendant the Jiouse in Kanarai street, 
Devakotta, wliicli lie liad purcliased in 
Coni’t sale, lie ditl not iinpliedlj'^ oov'enant 
t!iat he had acquired the nicicaram as well 
as tlie kudirarain riglits in tiie bouse site. 
AVe also agree with the Subordinate Judge 
that tliere was no oral covenant as to this. 
The appeal fails and is dismissed with 
costs. The memorandum of objections is 
also dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Arreal No. 189 o/ 1913. 

October 6, 1914. 

Present: —Air. Justice Oldfield and 
Air. Justice Tyabji. 

VIS WANATHIER— Plaintiff—Aprellaxt 

versus 

AIYAVIE R— Defendant—Respondent. 

Cin7 Procedure Code (Act T of 1908), .s-. 151_ 

Amendment of plaint—Plaint framed on wrong view 
of law—onbsciiueta alteration of law—Adjournment 
of case, application for, grant of» 

All application to amend a plaint on the ground 
that the plaint was based on tlie wrong view of 
the law and that the correct view has subsequently 
been laid down by the High Court, should be 
allowed inspite of the fact that the suit is barred 
by limitation on the date of the application. 

2[ulla Veefil v. Atrliuthan Nair, 9 Iiid. Cas. 513; 21 
M. L. J. 213; 9 iM. L. T. 431; (1911) 2 M. w! N. 
165, followed 

Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 460 of 1911, preferred against 
that of the Di.strict Alunsif of Kulitalai 
in Original Suit No. 515 of 1910. 

Air. G. S. Ramacliandra Aiyar, for the 
Appellant. 

Air. T. V. Muthukrishna Aiyar, for the 
Respondent. 

JUDGMENT.—The only question argued 
is whether the District Alunsif should have 
adjourned the case, as he was asked to do, 
in order that a formal application for leave 
to amend the plaint might be made. 

It was clear with reference to Mulla Veetil 
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V. A/c/inf/^a)/ yru'j- (1) that pkintlif’s snit as 
filed was not sustainable; and that decision 
had not been reported till after the suit was 
filed. In the circumstances we think it 
possilde to take the course taken by the 
learned Judges who eventually disposed of 
that case in accordance with the opinion 
of the Full Bench, and enable the present 
plaintiff to amend his plaint by adding a 
prayer for the recovery of tlie amount of 
his mortgage by sale. That course was 
taken by the learned Judges, as it will liavc 
to be here, inspite of the fact that plaintiff's 
suit would have been baiTed by limitation on^ 
the date of his application for an adjournment 
in order that he might amend. It is no doubt 
defendant is interested only in part of the 
property and will be liable at most for the 
portion of the moi-tgagc amount wliich may 
be imposed on it. But that will not nece.ssarily 
entail the impleading of the other person 
intercstc<l in the property, since the amount 
due for defendant'sportion can l)e ascertained 
as between him and plaintiff alone. 

In the circumstances we set aside the 
lower Courts’ decisions and remand tlio 
suit to the District ^Munsif’s Court for 
re-admission. The District idunsif must give 
plaintiff a reasonal)le opportunity of amending 
Ids plaint by the insertion r)f a prayer bn* 
recovery of tin* amount of his mortgage by 
sale of the property in defendant’s hands. 
If no amendment is ma<le within the time 
granted, the suit can again be dismissed. 
If an ainendment is made, tin* suit must be 
disposed of on the amemh'd plaiiit according 
to law. Plaintiff will bear his own costs in 
the lower Apptdlate Court and here. His 
other costs and defendant's costs will be costs 
in tlie cause. 


illInn'CiK 


(1) P [,,.1. oi:{: -M M. Iv. .1. lM;1: p M. b T. i:U; 

(1911) 2 A. U'. X. Hm. 



MADRAS HIGH COURT. 

Letters Patent Arpeae No. 72 of 1913. 

October 15, 1914. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

S. KRISHNA REDDI— Defendant No. 7 

—Appellant 
versus 

SUNDARA REDDI and others—Plaintiffs 
AND Supplemental Respondent- 

Respondents. 

Eri<Jence Art (/ of 1H72), s. 33—Evidence given in 
one !<nit, ivhen treated as evidence in another suit — 
practice. 

Kvi(l(‘nco given in one suit can, by consent of the 
jmrties toanotlior suit, be treated as evidence in that 
suit altliougli the former suit was not between the 
same parties. 

^ri Raja Inn'jnnti Prakasa R'lganingarn v. Venhata 

Ra'>,'2\ Ind. ('as. 319; 2.") M. L. J. 300; (1913) M. W. 
X. SOO, followed. 

-1. li. Miller V. liahu Madho Das, 19 A. 76 at p. 92; 
23 r. A. 106; 7 Sar. V. C. J. 73 and E.v }>arte Boitomley, 
(1909) 2 K. H. M: 7S L. J. K. Ik 5-17; 100 L. T. 782; 
73 .1. P. 216:25 ’W L. R. 371, referred to. 

Appeal iinder section 15 of the Letters 
J’atent against the judgment of the Hon’ble 
^Ir. Justice Miller, in Second Appeal No. 1568 
of 1912, preferred against that of the 
District Court of Cliingleput, in Appeal 
Suit No. 284 of 1910, presented against that 
of the District Munsif of Cliingleput, in 
Original Suit No. 75 of 1909. 

^Messrs. *S. Srniivasa Aiyiiugar and N, 
Uuj(i{fopiiJtfrhari(ir, for the Appellant. 

}i\v. L. A. (ron'uihiraghava Aiyoi'y for the 

Kespondenls. 

JUDGEMENT. 

Oldfield, J.—The appeal is argued,first,on 
the ground that the plaintiffs, who proved 
only that the two tenants for life either 
were or should bo presumed dead, were 
Itonnd also to prove which died last and 
under which tlio reversioners claim immedi- 
iitlely. The latter point is, in my opinion, 
immaterial since there is no question of 
limitatiim. It is only important that the 
succession has opened and that the plaintiffs 
(‘stnl»lished their clmracter as reversioners. 

Next, tlie evidence relied on as to the 
ilcath of Ammoyee Animal, one tenant for 
life, was that recorded in another case. It 
was regarded as evidence in this by agree¬ 
ment under a memorandum dated 4th 
December 1909. It is argued that, us such 
depositions could not be admitted ^ in 
deuce under section 33 of the Indian Evi* 
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dance Act or any other provision of law, 
they could not be rendered admissible by 
consent of parties, inasmuch as the consent 
o parties cannot authorize the Court to 
treat as evidence what could not in anv 
circumstances be legally admitted as such 
Sri Ra,a InngunU PraJcasa Itaganingaru v. 
FenWa Bao (ly m my opinion, negatives 

this objection 1 he attempt to distinguish 

that decision from the present case, on the 
ground that here the parties to the two 
trials are different, must fail, because that 
fact had no influence on the reasoning by 
Which the conclusion was reached. I there¬ 
fore, hold that the lower Courts were right 
in acting on this evidence. 

The Letters Patent Appeal, therefore, 
tails and is dismissed with costs. 

Tyabjj, J. This appeal depends upon the 
decision of two questions. 

The first question may be shortly dealt 
with. It is, whether it is necessary that a 
reversioner, in a suit to recover the estate 
should prove, not only, that those who had 
prior interests^ in the estate have died, but 
also when or in what succession they died. 
The latter fact seems to me to be entirely 
immaterial to the reversioner’s title. Tliis 

question must, therefore, be answered against 
the appellant. 


OOt) 


The second question seems to me to involve 
far-reaching principles. It is this. The 
death of a certain person was a fact in 
issue. It is alleged that the lower^ Courts’ 
decisions on this issue are based on matters 
which were irrelevant, under the Indian 
Evidence A,ct, to the fact in issue, matters 
irrelevant to a fact in issue, by finding their 
way on the record or by otherwise coming 
to the cognizance of the Court either by the 
consent of the parties or through failure on 
their part to take objection, do not acquire 
thereby any probative force. If, therefore, 
the facts are as alleged, I have no doubt 
that the argument must prevail. I need 
only refer to A. B. Miller v. Bahu Madho 
Bos (2). 

As I understand the law contained in the 
Indian Evidence Act, especially in the 
light of the decision cited, the Act lays 

(1) 21 Ind. Cas. 319; 25 M. L. J. 360; (1913) M W 

N. 800. J 

(2) 23 I.A. 106; 19 A, 76 at p. 92; 7 Sar. P. C. J. 73. 


down in sections 6 to 55 certain rules of 
logic. 1 he,se .section.s (and I believe .some 
other .sect.on.s, c. g., 60, 61 and 158, come 
very near them in effect) are directions 
o the Court as to the cases in which the 
Court is to consider as a matter of logic 
at one fact has any relevance (or logical 
bearing) on another. In other words, 
w lere the Court has to consider the question 
vvhether or not a fact exists, certain sections 

directions to the 
effect that facts A, B and 0 are facts from 

winch the existence or non-existence of the 

fact X may be deduced. And by reason of 

section 5, unless the Court has the warrant 

of the Act for inferring as a matter of logic 

the existence or non-existence of fact X 

from the existence of facts A, B and C, the 

infer^cT’" make any such 

Section 5, no doubt, refers primarily to the 
giving m evidence of facts. But the greater 
includes the less. Not only is the Court 
not to infer the exnstence of the fact X from 
-A, B and C unless the facts A, B and C 
are declared by the Act to have a logical 
bearmg on the fact X, but the facts A, B 

of'+h to the cognizance 

^ the Court unless their logical bearing to 
A IS SO declared. ® 

These rules of logic are to be distinguished 
from the rules laying down how the materi- 

empowered to 

ba.se Its conclusions (the legal media oon- 
clmmlt as the Privy Council have called 
them in one case), are to be brought to the 
cognizance of the Court, i. e., the method 
of proving relevant facts. This latter class 
of rules have reference to the mode in which 
the Court has to collect the materials for the 
hypothesis The former class of rules refers 
to the use to be made of the materials—the 
inference to be drawn from the hypothesis 

{acts^th^ proving relevant 

facts, the parties have unrestricted power 

to make admissions: (section 58) Butin 
regard to the logical conclusions to be 
deduced from the existence of the facts 
proved or admitted, the parties have no 
power to alter the directions given to thp 
Courts to act in a manner declared by the 
Legislature to be illogical. ^ 

, , auu exist, in which case the 
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Court will be able to dedueo tlie existence 
of tbe fact X only if the Indian Evidence 
Act lays down that A, B and C are relevant 
to X, but not otherwise. The parties are 
equally at liberty to' admit the existence of 
X itself. In tliat case it would no more be 
a fact in issue. But by the parties admit¬ 
ting the existence of A, B and C, the rules 
of logic are not abrogated, and if the Indian 
Evidence Act lays down that A, B and C 
are not relevajit to X, then no deduction can 
be drawn relating to X from A, B and C. 

I have tliouglit it necessary to set out these 
somewhat elementary considerations in order 
to test the question whicli has been strenu¬ 
ously argued before us, that in the present 
case the parties purported to waive a rule of 
logic, a rule about tlie relevancy of facts, 
and that, tlierefore, the Court could not act 
in accordance with tlie course to which the 
parties consented. 

"What the parties did in the present case 
is stated in writing signed by the Vakils of 
both sides to the following etfect:— 

The parties agree that the evidence let 
in in Original Suit Xo. 577 of 19()S on tlie 
Issue as to whether Ammoyee Amrnal is alive 
or dead, may bo regarded as the evidence on 
that issue in the above case, /‘/r., in Original 
Suit No. 75 of 191)9.” 

It seems clear to mo timt tbe pnrties 
did not purpru't to abrogate any rule of 
logic contaiiKMl in the Indian Evidence 
Act; but agreed that certain oral testimony 
which was given in another suit should 
be regarded as having bemi given in (his 
suit, riiis docs not allect any question 
as to rcle^■ancy. All fliat was waived was 
the metliod of pi’oof. What was done did 
not conti'avcne .section IV.I. The defendant 
did not con.sent to give to evidence in 
another judicial itrocecding probaUv<‘ force 
not given to it liy .sort h.ii :VA. The 
parties nicn-ly consented to lot tlie (’mirt 
take cognizanfc of the rvidenee in the 
prior suit in tin* same way as if it had 
been tlio te'^timony ni witnesses (‘xamined 
before the Jtvlgr in the eoiirs,' (.f ilio 
trial of the la(t(M‘ suit. 

The qne.<tion, 1 lieref ire, is wln-lher a 
party i.s bound by lifs eonsrnt that the 
examinat 1'*11 of ilir witnesses Itefoia' Iho 
Judge should hr dfspmisrd wit Ii, and 

anotiiei fiioBiofl vuli.sfifnfed for the Judge's 


taking cognizance of oral te.stimony. The 
law relating to this matter is partly- 
referred to in the Indian Evidence Act 
and partly regulated by tbe law and 
practice relating to Civil and Criminal 
Procedure and, in tbe absence of any such 
law, by tbe discretion of the Court: o/. 

sections 135, 118, 119, 137 and 138 of 
tbe Indian Evidence Act. Order XVIII, 
rule 4, Code of Civil Procedure, contains 
tbe mode in which tbe evidence of the 
witnesses in attendance .shall be taken. 
It seems to me clear that what was 
disregarded by the consent of the parties 
was no law relating to the relevancy 
of evidence but Order XVIIl, rule 4. 

Can tbe parties by consent empower the 
Court to act in contravention of Order 
XVIIT, rule 4? It is beyond dispute that 
the parties may waive such rules of 
procedure as are intended to protect their 
personal interests and are not based on 
public polic 3 ^ Tlie rule that evidence 
sliall be given in open Court, is no 

doubt a rule of public policy, Scott v. Scott 
(3). What lias been Avaived, however, 
in tlie present case is not the giving 
of tlie evidence in open Court but its 
being given once again in the Court 
in specific reference to the trial of 
this suit. The .Fudge in Original Suit 

No. 75 of 1909 was tbe same as the 
one wlio liad recently heard the evi¬ 
dence in tbe prior case, Original Suit 

No. 577 of 1908. What the parties 

did by consent was to bring about a 
variation of Order XVIII, rule 15,' so 
tliat tlio same Judge could deal with 
the evidence recorded by him in another 
suit as if lie bad recorded it in the 
one lie was liearing. 


% • 

It seems to me tliat this was ft 
cour.se of proceeding which, though not 
.specifically provided for in any enactment, 
was one nearly resembling recognised 
modes of procedure and varying from them 
in matiers which do not affect any rule 
of public policy. The considerations referred 
to in Sri Rdio hnigtDiti Pral'osa Jlajatun- 

i/orn v. Vnilcata Rao (1) seem to me to 
be ap|ilicable. There oral testimony given 
before one Court Avas lield to have been 

(;n App. Cas. 417: S2 L. J. P. 74; 109 L. T, 

1:57 S. J. 498; 20 T. b. R. 520. 
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rightly taken cognisance of by another 
Court without a fresh examination of the 
witnesses on the latter occasion, the parties 
having consented to this course The 
decision is sought to be distinguished on 
the ground that there the parties to the 
prior and later proceedings were the same, 
so that section 33 would not have been 
violated by the depositions in the earlier 
proceedings being given in evidence in 
the latter; whereas in the case which is 
now under decision the parties to the 
two suits, Original Suit No 577 of 1908 
and Original Suit No. 75 of 1909, were 
not the same: so that under section 33 
the evidence given by Avitnesses in Original 
Suit No. 577 of 1908 was not relevant 
to any issue in Original Suit No. 75 of 
1909. But tlie fact that tlie provisions 
of section 33 were satisfied in Sri Baja 
Inugentiscsise (l) does not affect the question, 
if my opinion is correct that section 33 
has no application either to the present 
case or to the grounds on Avhich the 
decision cited proceeded. To the considera¬ 
tions referred to in Sri Baja Invgenti 
Prakasa Bajaningara's (j) case, I may add 
(1) that evidence may, by consent of 
parties, be taken on commission and Order 
XXVI, rule 8, of the Code of Civil 
Procedure implies that by consent of 
parties evidence of persons not coming 
Avithin clause (a) thereto may be taken 
on commission and used at the trial; (2) 
that if a party refers for information 
to another, that person’s statement, though 
not given under Order XVIII, rule (4), 
becomes evidence under the Indian Evi¬ 
dence Act, section 20. 

Before concluding my judgment, hoAA’’- 
ever, I must add that I should not be 
satisfied Avith the correctness of my 
reasoning if its effect would be to nullify 
section 33. But I do not think any 
such result folloAvs, 

Section 33 in principle is an enabling 
section. In the circumstances mentioned 
in the section, matters other than the best 
evidence are permitted to be brought before 
the Court. The person relying upon 
section 33 says: I am not able to adduce 
the best evidece—which Avould be the 
oral testimony of the Avitness under 
section 60 of the Indian Evidence Act (be¬ 


cause the Avitness is dead or for some similar 
reason); but in its place I tender a state¬ 
ment of the witness on a previous occasion.” 
Jr the occasion and circumstances of the 
statement tendered satisfy the provisions of 
section 33, then the substitution of the 
previous statement for oral testimony is 

permissible, because the Indian Evidence 

Act has laid down, as rules of logic, that 

inferences may be drawn not only from oral 

testimony but from such substitution for 
oral testimony. 

Section .33 would, therefore, be violated if 
the party said, I am not able to bring the 

witness in . Court, take this document in 

substitution —and it Avas found that the 
docuinent offered and accepted in substitu¬ 
tion did not satisfy the requirements of 
section 33. 

But I have been at pains to justify my 
opinion that this was not what the parties 
intended to do. They said in effect: “We 
are .satisfied that these witnesse.s, if they 
were called (as can be done), will depose to 
the .same effect as they have recently deposed. 
We want the Court to consider that they 
have so depo.sed before it, without our being 
put to the trouble and e.vpense of calling 
them. 1 lie fact that one of the parties 
agreeing to this course was not a party to 
the previous suit does not affect the pro- 
cedure, inasmuch as it merely meant that 
thougli he had no opportunity for cross 
examining in the previous suit he was 
content to waive that right. Had that 

to this course, it would 
still have been possible for the Court to 

avail itself of the procedure laid down in 
Ex parte Bottomley (4), viz., to re-call the wit- 
nesses, to have them re-sworn, and to put 
to them their previous depositions in the 
form of leading questions and ask tlie party 
objecting to cross-examine them further- 
and in a case such as the present, where’ 
the same Judge had very recently heard 
the witnesses give evidence I am not prepared 
to say that (if any objection had been 
raised to the course actually proposed and 
followed) the best way of exercising the 
discretum vested i„ the Court under sections 
142 and 154 of the Indian Evidence Act 

(4) (1909) 2 K. B. 14: 78 L. J. K. B 547. 100 I T 
782; 73 J. P, 246; 25 T, L. H. 371. ’ ■ 
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would not Imve been to follow tlie procedure 
in E.C inuh' Jin'fnitth'H (4). 

I am, therefore, of opinion tliat the Court 
was competent to act in the manner suggest¬ 
ed; that it exercised its discretion rightly 
in acceding to the suggestion, and that the 
result was that tJie witnesses were by the 
consent of parties taken to have given oral 
testimony in tlie suit under appeal to the 
same effect as in the other suit, though the 
testimony was not given in the exact mode 
provided for hy tlie Civil Procedure Code. 

The appeal sliould, in my opinion, he 
dismissed witli costs. 


I ppcn I (/ is in isst‘( 1 . 


PUNJAH CHIEF COURT. 
Fikst Civil Aim'kal No. 914 of 1911. 

October 29, 1914. 

Prospiif :—Sir Alfred Kensington, Kt., 
Chief Judge and Mr. Justice Rattigan. 
MUHAjMMAI) and oTiiFJis—D kfkxdants 

AiM'KLI.ANTS 


n^rsHs 

MUZAKFAR ano oi'iiKiis—Pl,AI^■rIFF^ 

Ri:si*oniu;nts, 


Civil Prorf‘,hi,r C»<lr (Art I' o/ .<,\\,K.vyL 
r/—Res jiulieata. 

S sikmI Ill's l>n>tli(>rs, /•’ and ./, in 1850, for hi.s 
’,r(l share in flie ancestral (‘state. Tlie suit was 
rofern'd te arbitration, and 6’ accepted a certain 
area of the shnmilat in full satisfaction of his 
claim. After Ids (h*ath, his .son again sued /-’and 
J for the allcg(‘d sliare of S, but tlie suit was 
dismissed in January 1H(K) on the ground that in tlie 
previous procei’dings 8 had given up nil right to his 
sliare. Owing to some mistak(‘ whicli was repeated 
from tiiiK* to tine' till 11)08,S' and his d(‘sc(*iKlants W(*r(' 
entered in rlu* l{('venue Itecords as fid! jiroprietor.s 
of the laud in their posse.s.sion and as having a 
right to claim a .sliari', according to their liohling, 
in the village ulidinihif. On a suit liy t he descend¬ 
ants of /’to have the (‘idrv rectirn'd: 

]{(’hl, tliat the dc'cisioii of ISOO oponitc'd as res 
judieahi and that coiiMMpu-nlly i he plaint iffs' suit 
oiigld to be (h'creed. 

First appeal from t he decree of tlio Di.s- 
trict Jie.lge, Sliaiipiir, dated (he li9tli June 
1911, passing a declaratory decree in respect 
of |th sliari* in the s]i(nnihil. 


I.ala iiirngit /I’on/, for the Appellants. 
j\Ir. Jidfh'-nil-Ji/i I\nrrs/n\ for ilio Respond¬ 
ents 


JUDGMENT.—The family tree given in* 
the judgment of the District Judge i.s admit¬ 
tedly correct and set.s forth the relationship 
of the parties. 

Aulia, the common ancestor, xvas one of 
four persons who owned the village Dehr 
in the Khushab Tahsil of the Shahpur Dis¬ 
trict, all four proprietors being owners of an 
equal one-fourth share therein. It would 
appear tliat Aulia died about 1815, leaving 
his property to three sons, Fatta, Jahana 
and Sultan, and that at that time the land was 
more or le.ss waste (^uftada). Fatta and 
Jahana alone seem to have taken an interest 
in the property, and Sultan made no attempt 
to claim his ^rd share until 1856, when he 
brought a suit in the Court of Pandit Aloti 

1 ml for recovery of that share. By agree¬ 
ment of parties, this dispute was referred 
for determination to the two Idinhavdars of 

the village who, on the 16th July 1856, gave 
an award which is printed in twiensoai page.s 
J and 4 of the paper-book. The arbitrators 
were satisfied that Fatta and Jahana had ex¬ 
pended Rs. 780 upon the land and that 
Sultan was bound to recoup them to the 
extent of rii’d of that amount before be 
could claim bi.s share in the property. 
Sultan appears to have admitted this liability, 
but he pleaded poverty and inability to pay 
anything to bis brotber.s and prayed the 
arbitrator.s to award him some land for bis 
maintenance. The arbitrators accordingly 
put it to Fatta and Jahana that Sultan was 
their own brother and that they should give 
him some land, whereupon the two former 
replied that they would abide by any award 
tlie arbitrators thought proper to make. As 
a result, the arbitmtors decided that Fatta 
a.ul Jaliana should, out of their ith 
share in the .s'/mmf/nf, give Sultan a plot of 

118 katials 19 marlas (=29 highas 2 kanals) 
of land, and they added that this portion of 
land would have to be taken into account 
in the defendants’ shai'e Avhen partition of 
tlie shamilat was effected. Fatta, Jahana and 
Sultan accepted the aw'ard and the Court 
granted a decree in accordance with its 
terms. Before proceeding, we may hero 
observe that the present defendants Nos. 1, 

2 and 8 (tlie son and grandsons of Sultan) 
in ground No. 1 of their memorandum of 
appeal to this Court have attempted to 
place a false construction upon the 'words^ 
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of the award to the elfect that at the time 

of partition the area allotted to Sultan was 

to be taken into account in defendants’ 
share.” According to them, the area allotted 
to Sultan was, by the terms of the award, 
to be deducted from the share in the 
lat to 'Which otherwise Sultan would have 
been entitled w'hen that sliamilat was 
partitioned. Such was obviously not the 
meaning of the arbitrators. The area given 

to Sultan was given in charity and it was 
taken from the shamilat land, and what the 
arbitrators meant, and what the parties 
knew to be their meaning, was that wdien 
the shamilat land was eventually partitioned, 
Fatta and Jahana would, as against the 
other three proprietors of the village, have 
to be debited with the 29 highas 2 kanals of 
shamilat land which they had given to their 
brother for his maintenance. That such was 
clearly the intention of the arbitrators and 
of the parties is apparent, not only from 
the terms of the award itself, but also from 
the statement made by Fatta and Jahana 
when asked by the Court whether they 
accepted the award. They replied that they 
did and added, “at the time of partition, 
we shall credit to the village proprietors 
the portion of shamilat now allowed to the 
plaintiff” {i.e., to Sultan). There is thus 
absolutely no force in grounds J^os. 1 and 2 
of the grounds of appeal filed in this Court, 
and the District Judge Avas right in con¬ 
struing the proceedings of 1856 as amounting 
to a dismissal of Sultan’s claim for his share 
in the ancestral estate. Of that estate, 
so far as the proprietary holding was 
concerned, he received nothing, but his 
brothers as an act of charity gave him of 
their own free will a plot of land in the 
shamilat and accepted the position that they 
would, at partition of the shamilat, have to 
credit the other three proprietors in the 
village Avith the amount of land thus received 
by them in anticipation. 

Sultan died shortly after the above pro¬ 
ceedings had concluded and in 1860 his son, 
Muhammad, again sued Fatta and Jahana 
for his alleged one-third share in the 
ancestral estate Avhich had devolved from 
his grandfather, Aulia. This suit also came 
before Pandit Moti Lai Avho, on the 13th 
January 1860, dismissed it on the ground 
that Sultan, Muhammad’s father, had in the 


previous proceedings given up all right to 
his share and had finally accepted the 
area allotted to him {viz., 29 highas 2 kanals) 
in full satisfaction of all his claims. By 
some curious mistake, however, Sultan and 
his descendants AA'ere entered in the Revenue 
Records as full proprietors of the land in their 
possession and as having a right to claim 
a share, according to their holding, in the 
village shamilat, and this entry appears 
to have been repeated from time to time 
Until 1908, Avhen the pat war i reported to 
the Talnsildar that Sultan and his heirs 
Avere mere malikan qahza and as such not 
entitled to claim any part of the shamilat. 
He accordingly proposed that the entry 
should be altered so as to bring it into 
accord with the real facts, but defendants ob¬ 
jected and as a result, the Revenue Authorities 
declined to alter the entry and referred the 
descendants of Fatta (Jahana having died 
sonless some time ago) to the Civil Courts 
to establish their right to have the entry 
rectified. Hence the presejit suit, Avhich has 
been decreed by the District Judge on the 
ground that the Avhole question AA^as finally 
concluded by the decree based on the aAvard 
in 1856. Defendants Nos. 1 to 3 have appeal¬ 
ed to this Court and we have heard all 
that Mr. Ganga Ram had to urge on their 
behalf. In our opinion there can be no 
possible doubt of the correctness of the 
District Court’s decision. Sultan in 1856 
practically threw himself upon the mercy 
of his brothers and gladly accepted from 
them, in lieu of the third share in the 
ancestral holding Avhich he claimed, a 
specified plot of land carved out of the 
village shamilat and agreed, according to 
the judgment of Pandit Moti Lai in 
Muhammad’s suit of 1860, to accept that 
plot in full satisfaction of any rights he 
might possess as a shareholder in the 
village. The plot which was given to him' 
Avas, as Ave have said, taken out of the 
shamilat and could not, therefore, in any 
event carry as appurtenant to it a pro¬ 
portionate right in the rest oi the shamilat. 
But this objection apart, the decision given 
in 1860 clearly operates as res judicata so 
far as the present plea urged by defendants 
Nos. 1 to 3 is concerned (see section 11, 
Explanation XI, of the Civil Procedure Code) 
Mr. Ganga Ram laid stress before us upon 
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a statement in a certified copy of a so-called 
ihraniama^ which we were informed was 
attaclied to the Settlement Record of 1866. 
Probably this ikraniaina is part of tlie 
11 ajih-ul-orz of tliat Settlement, but it is 
not necessary for us to deal with it at 
length. Defendants in the Court below did not 
so mucli as even refer to it, and the certified 
copy before us was actually filed in that 
Court not by them but by plaintiffs. As 
a matter of fact it does not in any wise 
strengthen defendants’ case, as it is ad¬ 
mitted that the entries in the Revenue 
Records have all along been in their favour, 
and tlie very object of the present suit is 
to show tliat tliese entries are erroneous. 
The ikvarnnma^ moreover, purports to have 
been executed in 1860 and that it errone¬ 
ously represents tlie true facts is obvious 
when we remember that it was in tliat 
same year that Patta and Jahana had suc¬ 
ceeded in getting ^Muhammad’s claim dis¬ 
missed. It is impossible to believe that after 
their success they agreed to accept a con¬ 
tention which they had strenuously opposed 
in Court. 

We have no hesitation in holding that 
plaintiffs have succeeded in establishing 
their case and we accordingly dismis.s 
this appeal witli costs. We have only to 
add in conclusion that there is no force 
in the contention that the omission of 
defendants Nos. 4, 5 and 6 to join the 
suit is a strong piece of evidence in favour 
of the justice of the contesting defendants’ 
claims. Defendants Nos. 4, 5 and (> are, 
no doubt, equally interested with plaintiffs, 
but while they have not actively assisted 
plaintiff.s, they have in no way admitted 
the riglits of defendants Nos. 1 to 3 and we 
see no rea.son to doubt tlie allegation that 
plaintiff's are suing as much on their behalf 
as on their own. Pleader’s fee in this Court 
to be Rs. 32. 

Appeal dismlascih 


PUNJAB CHIEF COURT. 

First Civil Arpeal No. 299 op 1911. 

April 1, 1914. 

Present: —'Mr. Ju.stice Johnstone and 
Mr. Justice Sbadi Lai. 

JiIUNSHI RAM —Plaintiff—Appellant 

rersas 

GAINDA MAL and others—Defendants— 

Respondents. 

Lair^Joint fain if fj'-Partition, ci’K^cticc o/- 
}li.<for]) of finnHy—Money transactions. 

Tlio lucre fact that no foriral partition ever took 
place between the members of a Hindu family is not in 
Itself conclusive against separation having occurred; 
the matter has to bo decided upon an examination 
of tlie history of the family, of its mutual dealings, 
of its doaliiigs with outsiders and upon admissions, if 
any, ma<le by tlie members. 

Apporirr v. Pama Snbha Aiynn, 11 M. I. A. 7«5» 8 W. 
li. (I*. C.) 1; 1 Sutli. r. C. J. r>57; 2 Sur. P.C. J. 218; 
20 K. 11. 30, followed. 

Honey transael ions between the members of a Hindu 
family, the one lending and the other borrowing and 
sh'iwingeorresiKmdiiig debts and credits in their books, 
go very far to prove disruption. 

First appeul from the decree of the 
Honorary Subordinate Judge, first Class 
Jullundur, dated the 28th November 1910, 
decreeing the claim in part. 

Hai Bahadur Pandit Sheo Narauiy for the 
Appellant. 

Air, C. II. Oertfl and Lala Pam PattaUf 
for the Respondents. 

JUDGMENT.—It is convenient to repro¬ 
duce here the pedigree-table with which the 
judgment of the learned Subordinate Judge 
opens:— 

Gang A Kam (dead) 


Munslii Uam, Gainda Mai, Tulsi Ram (died) 
plaintiff. defendant sonlcss leaving 

No. 1. widow Melo, defend- 
I ant No. 4. 


Charanji Lai, Amritsarin, 

defendant No. 2. defendant No. 3. 

Gainda Alai also bad a third son Dev Raj, 
wlio is alive but has not been impleaded and 
apparently is treated ns having no interest 
in this litigation. The lower Court has set 
out the pleadings and issues and it is un¬ 
necessary to repeat them. Plaintiff claims 
;^rd .share in the family property which he 
details under 11 heads, allowing a similar 
.share to Musammat Alelo and to Gainda (and 
liis .sons) respectively; but adds that, if the 
Court is of opinion that the widow is not. 


INDIAN CASES. 


Vol. XXYI] 


MrX.SHl 


lUM r. GAIXDA MAL. 


entitled to a share, than he (plaintiff) should 
h<ive Jialf and not only ^rd. 

The points for decision were whether the 
family was a joint Hindu family, as plaintiff 
contends, or whether it liad ceased to be so 
during Hanga Ram’s life-time-he died in 

, in what property 

plaintift IS by law entitled to a share The 

lower Court found that some 22 years before 

suit OangaRamhad separated off liis sons; 

that on ]us death, out of all the property in 
suit, plaintiff became entitled only to lus 
share in sucli property as Ganga Ram him¬ 
self left, having kept it for himself at the dis¬ 
ruption; that this share is one-half, Musam- 
mat Melo being entitled to no share, and that 
the property so left by Ganga Ram consisted 
of houses shown in list Dal attached to de¬ 
fendant's jawab-i-daica, bonds and decrees 
shown in list Jim similarly attached, and a 
parcel of salt, value Rs. 250. Decree was 
passed accordingly, but no costs were allowed 
against either side. 


Plaintiff appeals, and the sole ciuestion 
argued and requiring decision—there being 
apparently no dispute as to details of pro- 
perti^—is whetlier the family really remained 
joint or not. After giving our best attention 
to the somewhat voluminous evidence and to 
the able arguments of Messrs. Sheo Narain 
and Oertel, ne are unhesitatingly of opinion 
that disruption of the family is established 
and that the appeal must fail. 

The lower Court was of opinion that both 
the oral and tlie documentary evidence 
showed that disruption took place long be¬ 
fore the death of Ganga Ram, No formal 
partition ever took place, but according to 
the authorities, e. g., such rulings as 
Appovier v. Eama Subba Aiyan (l)j 
this in itself is not conclusive against 
separation having occurred, the matter has 
to be decided upon an examination of the 
history of the family, of its mutual dealings, 
of its dealings with outsiders; and upon 
admissions, if any, made by the members. 
The lower Court in its discussion of issue 1, 
page 194-, line 30, paper-book, perhaps makes 

too much of plaintiff’s admissions for_see 

page 100—plaintiff really only admitted 
separating in the matter of residence years 
befox’e his father’s death and stoutly denied 


■ (1) 11 M. T. A. 75; 8 W. R. (P.C.) 1; 1 Suth. P. C 
J. 657j 2 Sai*. P. C. J. 218; 20 E. R 30. 



ciuy otiier separation; but foz' the most part 
the rest of the lou'er Court's discussion of 
the record is correct enoiigli. Perusal of the 
oral evidence for the plaintiff produced be¬ 
fore the Court sliou-s that it is largely 
partisan in character; hut even as it stands 
It does not much lielp liini. A large pro¬ 
portion of the witnesses state no facts 
bearing upon tlie essential problem before 
us, and those wlio do state such facts by no 
means agree in their testimony. Some even 
make statements distinctly contrary to the 
theory of the jointness of the family; and 
some give tliem.selves away by wild asser¬ 
tions that the family is still in practice joint, 
e^en in residence, whicli is oppposed alike to 
the allegations of the defendants and to the 
admissions of the plaintiff liimself, and that 
tlie shop in wdiicli Ganga Ram used to work 
u ith Gainda Mai up to the former’s decease 
is still carried on jointly “hy the parties.” 
One very useful indication of the partisan 
character of this evidence may be given as a 
■sample. ^ Gliulam Mustafa, Octroi Muhan-ir, 
page 128, says; “Goods received in the name 
of Munslii Ram or any of liis co-partners 
were taken delivery of sometimes by Gainda 
Mai, sometimes by Munshi and sometimes 
by Amrit-saria.” This sounds decidedly in 
favour of plaintiff; but presently the witness 
IS conipsllecl to uclmit thut no goods W6r6 
received in the name of Munshi Ram;” and he 
does not show by any record that Munshi 
Ram ever took over goods consigned in the 
name of Gainda Mai. The lower Court was 

right in holding that such evidence as this 
is of little value. 


We need not examine minutely, or lay 
much stress upon defendants’ oral evidence, 
as documentary evidence in such cases as the 
present is usually the only reliable evidence. 
That oral evidence is partly in favour of 
plaintiff and partly of defendants, and the 
general impression one gets from the whole 
of the oral evidence is that the family long 
since ceased to be a joint Hindu family in 
the proper sense of the term, that the mem¬ 
bers of it remained on good terms until 
recently and that, therefore, now and again, 
though seldom, transactions occurred in 
which both plaintiff and Gainda Mai were 
mixed up. The oral evidence before the 
Local Commissioner is decidedly more favour¬ 
able ia defendants than that given in .Court, 
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c. ( 7 ., plaintiff’s witnesses Allah Dad Khan 
and Nabi Bakhsh, pages 168, 169; and it must 
not be Inst sight of that where we find 
plaintiff and Gainda i\lal, for instance, 
jointly selling grain after Ganga Hams 
death, this does not go to show jointness as of 
a family between tliem, the explanation being 
that both of them were interested in grain, 
etc., left by Ganga Rani and so would until 
they fell out, naturally co-operate in dealing 
with it. 

The Local Commi.ssioner who is a Munsif 
made a long and elaborate report, arriving at 
the conclusion that the family was still un¬ 
divided. The lower Court in coming to a 
contrary opinion does not specifically discuss 
that report, which is a pity; but it gives 
from the documents on the record sufficient 
ground for its findings, dividing the indica¬ 
tions into nine heads. Tlie first two heads are 
concerned with the income-tax objections of 

1905, 1906 and 1907. In the first, which 
was filed by Ganga Ram alone, it is plainly 
stated that .separation has taken place. 
Apparently it was rejected; and in the other 
two petitions stress is laid by the petitioners 
not so much on their separation but on the 
smallness of their total income, though the 
fact that plaintiff and Gainda Mai ran 
separate shops was urged. Most of the other 
heads amount to cumulative evidence 
of separation, that i.s to say, liardly 
any one head hy itself would lie anything 
like conclusive, No. 3, as to nature of 

entries in Octroi Register; No, 5, sliowing 
that plaintiff more than once sued in liis 
own name and got decrees and apparently 
never accounted to Gainda iMal or adjusted 
matters with him; No. 6, as to rent of .sliops 
taken by plaintiff btr Ins own business; 
No. 7, allowing that Arhfis kept up separate 
accounts in tlie names of plaintiff and Gainda 
Mai respectively; No. 8, us to separate bonds, 
mortgages and decrees in favour of plaintiff 
and Gainda Mai and Ganga Rani respec¬ 
tively. All of these individually no doubt 
are capable of tlie familiar explanation that 
adult members of joint bimilies dt> for con¬ 
venience’ sake frequently carry on, each in 
his own name, Imsiness and litigation in 
connection with affairs made over speeiall)" 
to their cliarge; hut the eonibiiK'd effect is 
hy no means nogligilihg wluni it is boiaie 
in mind that there is no indication in the 
last 20 yeai'.s or so of wlnit migid he called 


a general stock-taking in the family and 
when attention is drawn to the remarkable 
dearth of joint tmnsa<'tions in which both 
plaintiff and Gainda Mai, who were until 
lately quite good friends, took part. 

Lastly, heads Nos. 4 and 9 afford, in our 
opinion, very strong proof of separation 
though here too Mr. Sheo Naraiii has been 
able to suggest something in the nature of 
explanation. According to the authorities, 
money transactions between members of a 
Hindu family, the one lending and the 
other borrowing and showing corresponding 
debits and credits in their books, go very 
far to prove disruption. The entries 
referred to in head No. 4 are of this type, and 
we do not think the suggestion that the 
entries were merely made to keep accounts 
straight is sufficient to rob them of their 
significance. Then a.s to head No. 9, though 
Mr. Sheo Narain has been able to show 
that ultimately in 1899 plaintiff himself sued 
on the mortgage-deed which in 1892 he 
had sold to Gainda Mai, we hardly think 
this sufficiently explains the execution of 
such a .sale-deed containing a$ it does a 
covenant for title. The mortgage document, 
no doubt, must have been re-transferred to 

plaintiff before 1899; but we think this does 
not show that the sale of lb92 was merely 
a colourable transaction to enable Gainda 
Mai to sue on it. This idea seems to us to 
bo .sufficiently negatived by the fact that 
there was obviously no urgency about 

suing. 

A few lines may be devoted to the moro 
important special points taken by Mr. Sheo 
Narain in his addresses on behalf of the 
plaintiff-appellant and not already discussed. 
He relies to some extent on the evidence of 
the witness, Dasaundhi, brother of the late 
Ganga Ram; but like much of the oral evi¬ 
dence in the case it contradicts itself. Thus 
while saying that Ganga Ram effected no 
partition, he has to admit that plaintiff was 
separated from him, that a certain distribu¬ 
tion in the family of bonds, etc., was made 
by Ganga Ram and Unit tamboU etc., was 
taken and given by plaintiff separately from 

bis brothers. We do not think much of the 

next pi>int taken, namely, that there is ue 
partition-deed or farighkhaiti forthcom- 
ing; but it is certainly a point agains e- 
fondaiits-rospondents that so many o'® 
and other documents one would expeo o 
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be in plaintiff’s possession, were produced MADRAS HIGrH COURT. 


from defendants’ custody. This is noticed 
by the Local Commissioner, page 188, line 38; 
but it must not be supposed that all plaintiff’s 
papers were in defendants’ custody. Then, 
such documents as the mortgage on page 12 
do not help, being 23 years old and so 
probably earlier than the disruption, or 
at least before the disruption was com¬ 
plete. Further, the deed makes no mention 
of plaintiff at all. Similarly, the document 
on page 16 is easily explained as some petty 
adjustment between plaintiff and Gainda Mai. 
The receipt on page 18 proves absolutely 
nothing in connection with plaintiff, and 
a similar remark applies to all the documents 
up to page 22. It is useless to burden this 
judgment with any more examples of the 
way in which we look at the evi¬ 
dence on the record. Suffice it to say that 
we see no reason to differ from the lower 
Court in its opinion that the parties separated 
long before the death of Ganga Ram. 
Where money due to one member of the 
family is found paid or credited to another 
member, we see in the special circumstances 
of each and every such instance no reason 
to attribute the phenomenon to jointness of 
the family, thinking it more reasonable to 
explain it by genuine transfer or adjust¬ 
ments between separated persons. There is 
also important evidence of separation noticed by 
the Local Commissioner at page 188, paragraph 
marked 1, which is supported by the evidence 
of Parmeshria Mai and Mathra Munim —pages 
167 and 179—but not taken advantage of by 
the lower Court. In our opinion Mr. Sheo 
Narain is unsuccessful in his attempts to ex¬ 
plain away or minimise that evidence. 

The parties have quoted rulings in connec¬ 
tion with problems of jointness and separa¬ 
tion of Hindu families; but we need not 

discuss them, as the law is clear. 

We may note that the property mentioned 
in paragraph 3 of the plaint has been ex¬ 
cluded from the suit by order of the lower 
Court, dated 8th December 1909, page 119. 

The net result is that we agree with the 
lower Court in its conclusions and dismiss 

the appeal with costs. 

Appeal dismissed. 


Civil Soit No. 190 of 1912. 
September 29, 1914. 

Present: —Mr. Justice Kumaraswamy Sastri. 

V. VENKATARAMIAH PANTULU and 

OTHERS—Plaintiffs 

versus 

P. V. SUBRAMANIAM PILLAI and others 

—Defendants. 

Hindw Law-Joint family—Bequest of self-acquired 
property hy father to his sons-Fresumption — Pro¬ 
perty taken by f^ons, whether joint property—Bequest 
invalid—Intestacy—Management of property hy eldest 
member who was also executor in accordance with 
—Debts contracted for family purpose by eldest 
memherj how far binding on family—Reneival of 
(leht — Apportionment of security — Apportionment 
invalid—Security not extinguished—Power of Receiver 
in partition suit to acknowledge debt — Acknnwledy- 
ment, effect of—Joint family trade—Promissory note 
executed on behalf of firm by one member^ if other 
members can be sued. 

One P V died in J887 leaving a Will, in and by 
•which he directed that the residue of his property 
after payment of certain legacies should be divided 
at his death among his sons and grandsons, who 
were living with him as members of one family, 
into five equal shares as soon as his grandsons 
attained majority, that his eldest son shall be the 
executor to his Will and conduct the shop and 
business which he was carrying on in his name, 
and generally administer his estate. In pursuance 
of the directions of the Will the 1st defendant 
continued to manage the estate and incurred 
debts and executed mortgages for family and 
business purposes and no objection was taken as 
to his management by the other membene of the 
family. In 1905 a suit was filed for a 'partition 
of the estate of P V by some of the members 
of the family and for an account of the properties 
left by him, on the ground that the estate became 
divisible under his Will, and during the pendency 
of the suit Receivers were appointed to pay 
interest and arrears of interest accrued due and 
payable on mortgages executed by the 1st defend- 
ant of the immoveable properties belonging to 
the estate. In the said suit it was decided that 
on a proper construction of the Will the bequest 
of the Will was invalid and that there was an 
intestacy in regard thereto. The plaintiff in whose 
favour promissory notes were executed and title- 
deeds were deposited as collateral security there¬ 
for, sued to recover the moneys due to him 
from the 1st defendant and the other members 
of the family. The- defendants, among other 
pleas, pleaded that the equitable mortgage was 
not binding on them and that the 1st defendant 
as executor had no power to make any such 
alienation and that the payment made by the 
Receivers towards the said debt did not save 
limitation: 

Heldj that the residue of the properties must 
be deemed to have been taken by the members 
as joint family property and that tlie debts con- 
tracted and the mortgages made by the 1st defendant 
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■wore ill iln‘ oapnoit S’ of a in!ni*i;.’’ing moiiilioi’ and, there¬ 
fore, hiiidin”’ on rlio family. 

^VIl('r«• a family is joint and eontiiuies joint alter 
the dentil fif a te.stator. his properties, svhieli tliey 
<ret hy liis Will, svould lie joint properties, unless 
there is sonietlnnjr in the Will whieli raises a 
presumption to tlu' contrary. 

XfUjfilini(ruii PHhil v. li tiniirhtin'h'n Tcvnr, 2-f M. 
421>: il M.' L. J 210, referred to. 

Where a jiersou harrowed money and exi'cuted 
jiromissory note.s and deposited title-deeds ot 
immoveahle jiropm’ty creatiiiit a valid (Mpiitalde 
niortjrajre thereon and wa.s takintr subseipient ad¬ 
vances on the strenjrth of the same security, and 
some time after looked int») the accounts, executed 
two jiroinissorv notes for the total sum ilue ami 
also two documents ■ivith a vii'w tf) ap}>ortion the 
title-deeds of the immoveahle property, which 
were already deposited, to each of the said pro- 
missorv notes and it was fomul that the said 
documents were invalid: 

Hefd that the ecpiitable mortjj'njre orijrinally created 
was not extin^'uished and that the mort^m^'ee was 
entitled to loiforee it. 

The renewal of a d dd does not /p.'’o fiicto put an 
end to the seeuriry which a person lias, unle.><s 
such a renewal is aecomjianied liy a fresh eon- 
tract jrivinf^ fr<‘sh seeurity, and aii attempt made 
to allportion the security which was invalid would 
not dejirive the person of the security whieli lie 
already has. 

(i in pot P.iirl Ki'ii irj V. -Id f )•_;(' /Jo/ tbfi n, If II. 31 2, 
referred to. 


Where a joint family trades under a firm 
nunu*, tin' memhers thereof can he sued on a 
note iiroperlv exeeuteil hy one ineniher in the 
tiriu's naiiK*. 

A ]jaymeiit hy a Ki'ceiver, who is ap})ointed in 
a suit tor jiariiiion or adininistratioii and who is 
anthon.se<l by the order of apiiointnient to pay 
interest on tlebts, is snllicimit to keep the delits 
ali\'e u'^ainst all the imrlii'S ^\ ho are bound by llu' th'bts. 

V Kv.ins^ (IHbl) 11 11. L. C. Jlo; 

4 N. R.O20; 10 Jur. (n. s.) Hoo; ll L, T. 03; 13 W. R. 
20; 14.) R. R. 71»; U K. R. 127o: Annapnijmla v. 
Siiiifailiyijdjnf^ 20 U. 221 {K. IJ ); 3 Ltom. U R. 817; 
WiikinsDii V. (iiunjdilh'ir, 0 Jl. L. U. 4S0, In ro 
Hdlc-, Lilley v. h'od<l, 2 Cli. 107; 80 L. T. 827; 

47 W. R. 57‘Ji 08 1). J. Cli. 517; 15 T. L. R. 380, 
referreil to. 


Ml*. T. Ethiraja MudaUar, for the Plaint 

Me.ssrs. K. Jhiuiavliundruu, Short Jirn'cs 
and Cj.j S. Dnrniian'ini ffjcr, I'. \'i.<icinia(ha 
(J. KrUhnn'iwn,at lifor, Jinoison 
Branson and l\ Stihrainauima, for the De¬ 
fendants. 

JUDGMKN^T.—The plaiidilRs sue to 
recover lis. 78,G!)G-P10 alleged to bo duo 
on an equitable inortj^M<,^o croatod by tlic 
1st defendant Iiy tlio o.'ceciition of two 
promissory notes dated tlic 1st October 
for Rs. 15,000 and lls. Ilv500 res¬ 
pectively, carrying? interest at IS per 
cent, per annum, and by the deposit of 


title-deeds of the propertie.s specified ia 
the plaint. 

Tlie case c)f the pi lintiffs is that one 
P. Venkatachelam wh i was carrying on 
business in Madras, died leaving five sons 
of whom 1st and 9th defendants are now 
living, tliat the 1st defendant, his brothers 
and their children were members of an 
undivided family of whieli the 1st defend¬ 
ant was the manager, that for the purpose 
of joint family trade he- (1st defendant) 
borrowed sums of money from the plaint- 
ift’s from time to time and deposited title- 
deeds, that the 1st defendant and the 
Receivers appointed in Original Suit No. 
2-lS of 1905 paid the plaintiffs several 
sums of money amounting to Rs. 20,307 
towards the said promissory notes and tliat 
the .suit is not barred by limitation owing to 
.such payments. 

The 2nd, 3rd and 4th defendants are 

the .sons of the l.st defendant. The 5th 
* » 

and Gth defendants are tlie sons or one 
Singaravclu Pillai, the deceased brother of 
the 1st defendant. The 7th defendant is 
the son of Kadirivedu Pillai, another 
deceased brother. The 8tli defendant is the 
son of Subbaraya Pillai wlio was also a 
brothe r of tlie 1st defendant. The 9th 
defendant is the brother of the 1st defend¬ 
ant. Defendants Nos. 10 and 11 are made 
parties as the 7th defendant is alleged to 
have executed a deed of trust in their favour 
transferring his interest in the properties. 

The 12th. 13th and 14th defendants are 
made parties as being puisne mortgagees 
of the 7til dtdendant. 

The 1st defendant did not file any written 
statement. Defendants Nos. 2, 3 and 4 
filed a written statement pleading that the 
Ist defendant carried on business as exe¬ 
cutor under the Will of his father 
W'nkatucliclam and not ns manager of an 
undivided joint family, that the plaintiffs 
witli knowledge of this fact dealt with the 
ist defendant as executor and not as 
manager, that under the Will the 1st 
defendant had no power to borrow and 
any alienations or mortgages made by him 
would not bind them, that they m'e no 
pcr.soiially liable in respect of the deb 
borrowed by the 1st defendant on 
missory notes, tliat tho Ist defendan 
agreed to pay exorbitant rates of inteiiS | 
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'wliicli are not binding, that the suit is 
barred by limitation and the plaintilfs are 
entitled to no relief against them. The 
5th defendant filed a Avritten statement 
putting the plaintifFs to proof of the 1st 
defendant having borrowed moneys as 
manager of an undivided family or that 
the moneys Avere borrowed either for family 
purposes or for the purpose of trade, and 
pleading that there Avas no necessity for 
the same. He denies the equitable mort¬ 
gage and states that, even if true, the 
mortgage is inoperative as against him. 
The 8th defendant filed a Avritten state¬ 
ment pleading that the 1st defendant as 
executor had no pOAver to mortgage the 
properties or contract loans, that the acts 
of the 1st defendant, as set out in the 
plaint, do not Innd him or the other 
defendants, that no payments Avere made 
by the 1st defendant, and that the state¬ 
ment of accounts annexed to tlie plaint 
contain.s several items Avhich are not charge¬ 
able against the other defendants. Tlie 
9fch defendant filed a Avritten statement 
admitting the allegations in the plaint, as 
to defendants Nos. 1 to 9 being members 
of a joint family and the 1st defendant 
being the manager of the familj'' Avho has 
been carrying on a family busine.ss, but 
stating that the business aa’Us carried on 
by him not as manager but as executor 
Avith Probate of the AVill of Venkataclielam, 
that there Avas no necessity for any loans 
to be contracted and that the plaintiffs, 
having dealt Avith the 1st defendant as 
executor, have no right to proceed against 
the other defendants. He puts the plaint¬ 
iffs to proof of the deposit of title-deeds 
and states that the equitable mortgage is 
not valid and binding on him and that as 
the payments made by the Receivers Avere 
only made on behalf of the 1st defendant, 
they would not save the suit being barred 
as against the others. He pleads ^ in the 
alternative that, if the mortgage is bind¬ 
ing, the same should be set aside as an un¬ 
conscionable transaction under sections 16 and 
16A of the IndianContract Act, as the contract 
sued on Avas obtained by undue influence 
under circumstances set out in the w^ritten 
statement. The 12th defendant filed a Avritten 
statement denying that the 1st defendant Avas 
the manager of the family and stating that he 
Avas only an executor Avith Probate, that he 


had no poAA'er to mortgage, tliat the mortgage 
Avas for his own private purposes and tliat 
icdoes not bind the other defendants. The 
I'Sth defendant tiled a Avritten .statement 
putting the plaintiffs to proof of the allega¬ 
tions and denying that the amounts Avere 
borroAved for family purposes or were applied 
for the purpose of tlie business. Tlie 14th 
defendant tiled a Avritten statement pleading 
in addition tliat he obtained a niortgage 
decree in Civil Suit No. 70 of 1910 for 
Rs. 9,952-15-0 for priiTcipal and interest and 
that he is entitled to priority over all the 
other mortgagees in so far as the 7th defend¬ 
ant’s interest is concerned. 

The following issues Avere settled:— 

1. Was the money borroAved by tlie 1st 
defendant for joint family purposes^ 

2. Did the 1st defendant deposit the title- 
deeds as alleged:" 

8. And, if so, is the mortgage binding on 
the joint family? 

4. Is the suit barred against any of the 
defendants? 

5. Did the Ist defendant enter into the 
agreement pleaded in paragraph 6 of the 
plaint? If so, Avas such agreement obtained 
by undue influence and are the defendants 
entitled to be relieved therefrom? 

6. Were defendants Nos. 1 to 9 members 
of a joint family, Avas 1st defendant managei* 
thereof and did he borrow as such? 

/. To AA'hat relief are the parties entitled? 

Before dealing Avith the issues it is neces¬ 
sary to refer to the Will of P. Venkataclielam, 
AA-ho Avas admittedly the common ancestor of 
defendants Nos. 1 to 9, and to certain pro¬ 
ceedings in the High Court in relation to his 
estate. 

P. Venkataclielam, the father of defend¬ 
ants Nos. 1 to 9 and the grandfather of 
defendants Nos. 2 to 8, died on the 9th 
May 1887 leaving four sons, namely, 
Subramania Pillai (1st defendant), Sin- 
garavelu Pillai, Kadirivelu Pillai and Muru- 
gesa Pillai, and Sundaramurthi Pillai (8th 
defendant), the son of Subbaraya Pillai, his 
predeceased .son. He left a AVill dated 30th 
January 1887, Probate of Avhich was granted 
to the 1st defendant on the 30th August 
1889. The AVill provides “that Subramania 
Pillai (the 1st defendant) shall conduct the 
shop, etc., business and other matters in the 

name of Pa. Venkataclielam and take the 

t 
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necessary steps as regards the shop . It 
also provides that he shall company 
with his brothers conduct the business and 
shall maintain and support his mother and 
other female members of the family. After 
giving certain legacies to certain persons it 
provides that Subramania Pillai shall as 
the chief person to the Will and testament 
preserve and admini.ster the landed properties 
and all other properties mentioned in the 
Will.” Though in the body of the Will 
Subramania Pillai is not given any powers 
of alienation, the Will^^ winds up with the 
following directions:—“Though it is men¬ 
tioned that my eldest son Subramania Pillai 
should not sell and that no person should buy 
my aforesaid landed properties, still sliould 
the expenses increase by any act of King 
or God or by Government or by the people 
residing adjacent to my landed properties or 
by rain or by wind, or should the income 
of rents decrease owing to any other cause 
and should the expenses increase, the afore¬ 
said Subramania may after consideration 
sell the landed properties, convert them into 
money and add the same to the ready 
money already in the Bank and make it 
yield income. He shall purchase such build¬ 
ings, lands and gardens, if any, as may in 
his opinion yield income, and add the same 
to the above properties.” The power to pur- 
chase properties out of tlie savings was 
already given by paragraph 9 of the Will, 
which empowers tlie 1st defendant to pur¬ 
chase liouses and grounds from the halance 
remaining in the Bank. k !)0 that the 
power given again is, in iiiy opinion, a 
general power lo make purchases of such 
properties which, in his opinion, may form 
profitable investments, in atldition to the 
powers given to purchase properties out of 
the income. Mr. Subramania Pillai admit¬ 
tedly went on looking tifier the slioi) alTairs, 
and, so far as the evidence goes, no notice 
was given to linn by any of the tlelendants 
claiming partition nor ^vas iiny objection 
taken to Ids administration of tlie lu’operties 

until 1905 wlien 9tli defendant and some 
other members of the family tiled Original 
Suit No. 2 : 1 s of 1I)U5, praying that an 
account l>e taken of the properties, as.sets 
and etTeets of Vmikataclielam in tlie hands 
of the 1st defendant :is executor, for a 
partition and for each parly iieing put in 
■possession of Ins sliai'e. i he case ol the 


plaintiffs was that under the Will of Yen- 
katachelam the estate became divisible into 
five sliares as soon as the eldest grandson 
living at the death of the testator attained 
majority. They also alleged that the 1st 
defendant borrowed moneys without any 
justification wdiatever. On the 20th Decem¬ 
ber 1905 Messrs. Parry & Co. were appoint¬ 
ed Receivers and power was given to them 
“to pay interest and arrears of interest 
accrued due and payable on the mortgages 
executed by the 1st defendant of the im¬ 
moveable properties belonging to the estate.” 
The suit was dismissed by Mr. Justice 
Boddam, on the ground that all the grand¬ 
sons were not of age and that the 1st defend¬ 
ant had the option to divide the properties 
when they became of age and that the Will 
did not vest the property in any one until 
the option was exercised. He also held that 
the parties were members of an undivided 
family and that there was no right to sue 
for administration. The matter went up in 
appeal and in Original Side Appeal No. 79 
of 1906 this judgment was reversed and 
the case was sent hack to the original side, 
“to he dealt with in accordance with law on 
the footing of an intestacy as regards the 
estate referred to in paragraph ^11 of the 
Will.” Their Lordships held “that the 
disposition referred to in paragraph 11 of 
the Will cannot in law be given effect to and 
that witli regard to the residuary estate there 
is an intestacy. The property, therefore, 
devolves upon hislieirs-at-law.” TMiis decision 
was confirmed by the Privy Council. The 
case was eventually disposed of and a 
nt.iiiiitina decree was passed on the 9th 
October I9i;l All the parties to the present 
.suit and th<t.se who claim under them were 
represented in that .suit and as regards the 
debts of tlie 1st defendant the decree pro- 
viiles !is follows:— ‘That the debts of the 
1st (lofendant binding on him incurred 
prior to the institution of this suit and dis¬ 
closed to the Receivers, are binding on^ the 
parties and shall be paid by the Receivers 
from and out of the income accruing to the 
estates in their hands.” It is proved by 
Exhibit (,)-! and it 1ms not been disputed 
by any of the defendants that a list of debts 
was given to the Ret'eivers and that the pre- 
si'iit debt is one of them. It is also not 
disputed that the Receivers did pay interest 
to the Lst plaintilT from time to time after 
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they were appointed Receivers. These pay¬ 
ments are endorsed upon the promissory 
notes (Exhibits A and B) and there can be 
little doubt that when the parties con¬ 
sented to the rajinama decree in Civil Suit 
No. 238 of 1905, they all agreed that the 
mortgage now sued on was to be paid by 
the Receivers out of the income, tlius show¬ 
ing that they all treated the mortgage as 
binding on them. The decree expressly 
states that such debts are binding. No at¬ 
tempt was made to explain why the parties 
did not exclude the present debt from the 
scope of the decree, even though this suit 
was pending when the decree was passed 
and all parties knew of the plaintiffs’ claim. 
It is argued that the plaintiffs cannot take 
advantage of any agreement between the 
parties themselves as they were not parties 
to the rajinama decree; but there can be 
little doubt the plaintiffs can use the decree 
as an admission by all the parties of the 
validity of their debt. Whether Civil Suit 
No. 238 of 1905 is treated as a suit filed for 
the administration of the estate or as 
one for partition, it is pretty clear tlmt 
an inquiry as to the debts and their binding 
nature was essential to the passing of a final 
decree and it cannot be said that the clause 
about the payment of debts referred to above 
was immaterial or was beyond the scope of 
the proceedings. Whether we treat the 1st 
defendant as the managing member of the 
undivided family or as executor whose powers 
are limited by the Will, it seems to me that 
the compromise decree would be cojent evidence 
as to the validity of the plaintiff’s claim. The 
parties to the partition decree have agreed to 
divide the properties purchased by the first 
defendant subsequent to his father’s death. 
They have also got a share in the busine.ss 
conducted by him subsequently. Their case 
now is that he had no right to purchase pro¬ 
perties but they having agreed to divide the 
properties which he purchased, this argument 
comes with very bad grace from them. The 
proper and honest course would have been for 
them to have repudiated all the purchases 
made subsequent to his father’s death, if they 
wanted to contend that the mortgages created 
for the purpose of purchasing properties were 
not binding on them. That would have left the 
mortgagees to proceed against the properties 
on the footing that they belonged to the 
mortgagor. ■ Having dividedallthe properties 


in Civil Suit No. 238 of 190.5 and having agreed 
that all the debts of the 1st defendant which 
were in the list given to the Receivers were 
binding on them, they now want to get an 
advantage to tliemselves at the expense of the 
1st defendant and the plaintiffs by contending 
that the mortgage is invalid and ?dtra vires. 
A great deal of ingenuity has bet^.n spent 
b 3 ^ .some of the defendants in the pursuit 
of this object, but it appears to me from the 
evidence and the documents filed that the 
plaintiffs’ moi’tgage cannot be said to be 
invalid, or created for purposes not binding 
on them. There is certainly nothing in th 
evidence to show that the mortgage was for 
1st defendant’s own private purposes or that 
the 1st defendant did not contract the debts 
Z/oaa yi'/c and for the purpose of the business 
which he conducted and to the purchase of 
immoveable properties, which have been con¬ 
siderable. 

Issues 1 and 6 .—It is not disputed before me 
that during the life-time of VAnikatfichelam he, 
his sons and their children lived together as 
members of one family. There is no allega¬ 
tion that any partition was effected except by 
the decree in Origiiial Suit No. 238 of 1905. 
The 9th defendant who is the brother of the 
1st defendant, although he raises every other 
possible defence to the suit, admits the allega¬ 
tions in paragraph 3 of the plaint to the effect 
that defendants Nos. 1 to 9 are members of a 
joint Hindu family and that the 1st defendant 
has been the manager of the joint family. 
The evidence of the 1st defendant is to the 
effect that after his father’s death he, his bro¬ 
thers and nephews continued to be members 
of an undivided family and that the moneys 
borrowed from the plaintiffs were moneys 
borrowed for purposes of the business of 

Venkatachelam and forpurchasingimmoveable 

properties. He also states that his brothers 
and nephews were living together till 1905 
and that he was the managing member. The 
9th defendant states that he did not attend to 
the business subsequent to a year after his 
father’s death; but this would not affect the 
rights of the 1st defendant as managing 
member of the family and as the person who 
was admittedly carrying on the family 
business. As regards the Will of Venkata¬ 
chelam, it is clear from the decree of the AppeD 
late Court which was confirmed by the Privy 
Council that there was an intestacy; so that 
with the exception of the small legacies and 
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maintenance payable as directed by the Will, 
the wliole property devolved on liis heirs not 
under the Will but by reason of an intostac^^. 
It, tlierefore, appears to me to be clear that the 
fact, the Will was executed appointing the 
1st defendant as executor, would not take the 
properties out of the ordinaiy rules of Hindu 
Law relating to succession to the properties of 
an intestate. The position would be just the 
same as if Venkataclielarn died leaving no Will. 
Even assuming that there was no intestacy 
the mere fact that a Will was left woukl not 
make the properties bcfiueathed by a father, 
who was living jointly with his sons, the self- 
acquired properties of his sons. The general 
rule is tliat where a family is joint and con¬ 
tinues joint after the death of a testator, the 
properties which lliey get by a AVill would be 
joint properties unless there is something in the 
Will which raises a presumption to the contrary, 
[see "Mayne's Hindu Law, paragraph .Sod ami 
NngaJnujmn v. Jiamarliaiulra Twar (1).] 

The terms of tliis Will do not uidicate tliat the 
sons should treat tlio property as their separate 
property. On the contrary it indicates that 
the sons had very little power over the pi-o- 
perties and that if the terms of the Will were 
strictly enfor'^'ed, their rights would be much 
less than tlujse of the memher’s of rin undivided 
family inheriting pr-operty by sui-vivorship. 
There is absolutely no evidence that the 
moneys borrowed Iry the 1st defendant fi’om the 
plaintitls were boi*i'owe<l for- his own purposes 
or* for’ pui'poses unconnected witli the business 
carried on hy ]iim as the manager. As [ iiavo 
already pointeil tuit, all the par-ties interested 
agreed to treat tlu; lehts of flu* Lst defendant, 
wliich were contained in the list given to the 
Keceiver-s, (tl wliieh tiu' pivsent debt is one as 
binding <ui all (if tliem and this, in my opinion, 
is the strongest possiljh? evidence of the fact that 
these d(.*hts cmild not have been debts incurred 
by tlic 1st dcleiidaiit for* his own pr*ivut(‘ 
purposes. It is not disput(‘d lliat the 1st 
defendant purchasdl a lai-gc numher' of pia)- 
perties nor is it (lis|iutcd tha( tlu* properties 
purcliased hy Hu; 1st dcrciidant have been 
agr-ced to lie divided h(qwccn Hu' member's of 
tlie family. L ndci'these cii'ciiiiisbini't's and in 
the alisenee of anyevideiiee to the conti-ai'y let 
ill liy the defendants, I liud that tlu* moneys 
borrowed ly the 1st defendant from the ]>laiiit- 
ilVs were for Joint family pui'poses. 


Hecnnd Issue.— The title-deeds of the 
properties mentioned in the plaint are 
produced by the plaintiff.s, and the lst 
defendant in his evidence did not dispute 
the deposit of title-deed.s. It is clear 
from the evidence of the Lst plaintiff 
and the 1st defendant that there were 
dealing.^ between tliem from the year 1899 
and that moneys were lent to the 1st 
defendant fi’om time to time on promissory 
notes and the deposit of title-deeds. The 
1st plaintiff states that all the moneys he 
advanced wei’e on the security of title-deeds 
and that 1st defendant represented to him 
that he wanted tlie loans in order to dis¬ 
charge a pi’ior debt due to the ^Madras 
Bank and for the purpose of the shop. It 
is clear from the evidence that prior to 
the execution of the two promissory notes 
sued on (.Exhibits A and 13), there was a 
sum of Rs. 29,500 due for principal and 
inter'est in respect of the sums advanced 
to the 1st defendant and that the whole 
of this amount was secured by the deposit 
of title-deeds. Fii’st defendant began by 
depositing title-deeds and borrowing moneys, 
and the subseriuent loans up to 1904«were 
on the security of the deeds w'ith the 
plaintiffs. It i.s difficult to accept the 
contention c)f the defendants that the 
plaintiffs who Imd title-deeds in their pos¬ 
session, would have made subsequent advances 
without any security whatever. I see no 
r'(*ason to disbelieve the evidence of the 
1st plaintiff and the 1st defendant. On 
the 1st October 1901- accounts were looked 
into and Rs. 29,500 was foxind to be duo 
and in resp(*ct of tliis sum, the 1st defend¬ 
ant executed two promissory notes one 

for Rs. lOjOOO and the other for Rs. 14,500 
(Exhibits A and R). At that time an attempt 
was made to apportion the title-deeds to 
each of these two promissory notes, and 
the 1st defendant executed two letters 
(Exhibits Hand J) bearing the same date 1st 
October'1904, In one of the letters (Exhi¬ 
bit J) bo states tlmt the title-deeds of four 
houses should be security for the promissory 
note for Rs. 14,500, and in the other letter 
(I'ixhibit H) be states that the title-deeds 
of three properties (ernuprised in one title- 
deed) should bo security bu' tire loan of 
\U. 15,000. 


(i; 21- M. 42!); II M. I>. .1. 210. 


(Objection 


was taken that these letters 
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are inadmissible for want of registration. 
I am of opinion that tliese letters do 
require registration, because not only do 
they recite tliat certain properties should 
be security for the debts but they go on 
to state that compound interest will be 
paid at IS per cent, per annum (compound¬ 
ing every month). They, therefore, create 
an additional burden to secure which tlie 
title-deeds would be security. As the 
title-deeds were already in the possession 
of the plaintiffs and as no money was 
advanced on the date of the promissory 
notes (Exhibits A and B) but the whole 
amount was secured before an attempt to 
apportion the security, I am of opinion 
that the mere fact that there was an in- 
fructuous attempt to apportion the securities 
between the two promissory notes, Exhibits 
AandB, would not deprive the plaintiffs of 
the security they already had or deprive 
them of the right to fall back upon the 
deeds as security for both Exliibits A and 
B in case the apportionment was inoperative 
in law. There can be little doubt that 
the apportionment was for the benefit of 
the mortgagor and if the mortgagor chose 
to plead that the apportionment was in¬ 
valid for want of registration, it would be 
perfectly open to the mortgagee upon 
the security which he never relinquished 
to insist upon his original title. It is 
always presumed that the mortgagee 
intends to take tlie mortgage alive when 
it is for his benefit to do so. It has been 
held in Ganpat Pandtirang v. Adarji Dadhabliai 
(2) that a mere endorsement is sufficient 
to pass the securities created by the 
execution of a promissory note and the 
deposit of title-deeds, and that no deed 
of transfer is required. If endorsement of 
the promissory-notes executed prior to the 
notes Exhibits A and B would have passed 
the security to the endorsee, it is difficult 
to see how a renewal of the prior notes 
would extinguish the security unless thex'e 
was a fresh deposit. I am unable, therefore, 
to find either any authority for holding 
that the renewal extinguished the secu¬ 
rity simply because Exhibits H and J require 
registration. It is argued that the mere 
execution of a promissory note in renewal 
of obligations already incurred amounts to 

(2) 3 B, 312, 


a discharge cf the previous obligations 
and that the previous obligations having 
been discharged, the security went with 
it, unless there was a fresh contract to 
give security. I am unable to find any 
authority for the proposition that the 
renewal of a debt ipso facto puts an end to 
the security which a person has unless 
such renewal is accompanied by a fresh 
contract giving fresh security, or that an 
attempt made to apportion tlie security 
which is invalid would deprive the person 
of the security which he already has. I 

am of opinion that the only effect of 

Exhibits H and J not being registered will 
be to put the plaintiffs in the same posi¬ 
tion as they were before the letters were 
executed, and it would only deprive the 
1st defendant of his riglit to insist on 

an apportionment. I find tliis issue in 

favour of the plaintiffs. 

Third Issue .—I have already in dealing 
with the 1st issue found that the 1st 
defendant was the managing member of 
the family and tliat the moneys were bor¬ 
rowed for purposes of the business carried 
on by the family and for the purpose of 
purchasing properties. There can be little 
doubt tliat the 1st defendant was carrying 
on the business of the family ever since his 
father's death. He would have been entitled 
to do so, even if there was no AYilh but 
in the present case tl^e Will e.vpressly 
authorised him to carry on the business. 
No objection was taken to the 1st defend¬ 
ant’s carrying on the business and to his 
purchasing the properties and, so far as 
I can see, all parties to the suit of 1905 
allowed him to be in management of the 
family concerns. In 1899 the 1st defend¬ 
ant borrowed moneys for the purpose of 
discharging the equitable mortgage with 
the Madras Bank, for Rs. 12,500, of certain 
properties. The 1st defendant states that 
the Madras Bank pressed him for pay¬ 
ment, that he had to borrow moneys for 
that purpose and that the plaintiffs lent moneys 
and got the title-deeds which were with 
the Madras Bank. There is nothing to 
show that the plaintiffs had any notice 
that the 1st defendant was either mis¬ 
managing the properties or was bor- 
rowing money for his private purposes 
?rom the evidence for the 1st plaintiff 
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and the Isfc defendant and from the 
fact tliat the debt due to tlie plaintiffs 
uas agreed to be treated as family debt in 
the decree in Original Suit No. 238 of 1905,1 
am of opinion that the mortgage is binding 
on the joint family as tlie debts Avere 
incurred for purposes necessary and 
beneficial to the family. It is argued 
that as the loans were evidenced by the 
promissory notes, Plxhibits A and B, a 
suit against persons not the makers 
would not lie. The present suit is not 
a suit on promissory note but on a 
mortgage. There is no difference in the 
remedies between regular and equitable 
mortgages and there is no authority for 
holding that Order XXXIV, rule 1, of the 
General Rules of Hindu Law as to suits 
on mortgages created by a manager does 
not apply when the mortgage is created 
by execution of a promissory note and the 
deposit of title-deeds. There is no authority 
for holding that where a joint family trades 
under a firm name, the members cannot be 
sued on a note properly executed by one 
member in the firm name. 

Fourth 7.S6'uc.-— The promissory notes were 
executed on the 1st October 1904 and 
payments on account of interest have been 
endorsed on the promissory notes and 
signed by the Receivers, and tliese payments 
are dated 27th Heptember 1907, 22nd 
September 1909, 5th November 1909, 1st 
March 1910, 4th April 1910 and 2nd 
May 1910. These endorsements are not 
disputed, but it is contended tliat the 
payments by tlie Receivers would not save 
limitation. The order appointing tlie 
Receivers dated the 20th December 1905 
expressly autliorised tliem to pay interest 
and arrears of interest accrued due and 
payable on the mortgage created by the 
1st defendant on the immoveable properties 
belonging to flie estate. Althougli the suit 
was dismissed on tlie (»riginal side, tlie 
order appointing the I^(?ceivers was continued 
by the order of the Appellate Court (Exhibit 
G) dated 23rd January 1907. Messrs. Parry 
A Co. were continued as Receivers on 
the same terms and under tlie .same powers 
as were contained in tlie order of ^Ir. 
Justice Iloddam dated 20th December 1905. 

I am of opinion that a payment by a 
Receiver who is appointed in a suit for 


partition or administration and who is 
authorised by the order of appointment 
to pay interest on debts is sufficient to 
keep the debts, alive against all the parties 
wlio are bound by the debts. Chinnery v. 
Evans (3); Anvapagauda v. Sangadigyapa 

(4); Wilkinson v. Gangadhar (5); In re Hale, 
Lilley v. Foad (6). I find that this suit is not 
barred by limitation. 

Fifth Issue. —The promissory notes, Exhibits 
A and B, carry interest at 18 per cent, 
per annum, but by the letters Exhibits 
H and J the first defendant agreed to pay 
the interest monthly and in default to 
pay compound interest at the same rate 
with monthly rests. It is clear that this 
clause will not affect the immoveable 
property, as Exhibits H and J are not 
registered. The 1st defendant would, however, 
be personally liable on the covenant unless 
it can be shown that the transaction was 
one wliich is voidable, I am clearly of 
opinion that tlie agreement to pay compound 
interest at Rs. 18 per cent, with monthly 
rests ought not to be enforced. The amount 
due to the plaintiffs on the 1st October 
1904 was Rs. 29,500, this sum itself being 
the principal and interest due on the loans 
of 1899 and subsequently. Although the 
amount paid, as admitted by the plaintiffs 
in paragraph 8 of the plaint, is Rs. 20,307, 
the amount still due is Rs. 78,696-4-10. The 

transaction, in my opinion, is prima facie 
exorbitant and unconscionable and the 
evidence of the 1st defendant shows that 
undue advantage was taken of his posi¬ 
tion in 1904. It is not disputed that at 
the time of Exhibits H and J the plaintiffs 
had obtained a decree in the High Court in 
Original Suit No. 152 of 1903. The 1st 
defendant states that the 1st plaintiff was 
threatening to arrest him under a warrant 
and that he actually took out a warrant 
of arrest. I have little doubt that the 1st 
plaintiff, whether he actually took out a 
warrant of arrest or not, was in a position 
to do so at any moment and that he 
threatened the 1st defendant with arrest 

unless he complied with the 1st plaintiff s 

(:0 (1864) n H. L. C. 115; 4 N. R. 520; 10 JW* 
(n. s.) 855; 11 L. T. 08; 13 W. R. 20; 145 R. R. 79; 11 
K. K. 1275. 

(4) 26 H. 221 (F. B,); 3 Bom. L. R. 817. 

(5) 6 B. b- «. -186. ^ 

(6) (1899) 2 Gh. 107; 80 L. T. 827; 47 W. R. 579; 

68 L. J. Ch. 517; 15 T. L. R. 389. 
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demand. Under these circumstances I do 
not think that the 1st defendant can be 
said to have freely entered into the mani¬ 
festly onerous condition of paying compound 
interest at 18 per cent. per annum 
with monthly rests. The 1st plaintiff admits 
that the security was ample and, therefore, 
this is not a case where the plaintiffs had 
taken any risk. It is argued by the 
plaintiffs’ Vakil that there were similar 
agreements as regards prior transactions, 
but those agreements were not carried into 
effect when the total of the Rs. 29,500 
was ascertained. It also appears to me from 
the evidence that this agreement to pay 
compound interest was never seriously 
intended to be enforced by the plaintiffs. 
Plaintiff Xo. I’s letters to the Receivers 
show that he was prepared to accept 12 
or 15 per cent, per annum if he was paid 
and it also appears from the endorsement on 
Exhibit Ur?, the promissory note dated 

29th July 1902 for Rs. 13,000, that though 

the promissory note carries interest at 
24 per cent. per annum, the 1st 
plaintiff agreed to receive interest at 
12 per cent, if the money was paid in 
three months. I am of opinion that the 
plaintiffs are only entitled to simple interest 
at 18 per cent, per annum and not to com¬ 
pound interest. It is argued that the 1st 
plaintiff agreed to receive 15 per cent, 
from the Receivers, but the letters put in 
show that it was only conditional on prompt 
payments being made and that it does 
not amount to a binding contract between 
the parties irrespective of the payments 
being made within the period stipulated. 

Seventh Issue .—^Though not covered by 
any issue, it was argued by Mr. Doraisamy 
Iyer that inasmuch as the amounts due 
on the promissory notes of 1st October 
1904 included the sum of Rs. 4,000 due 
under the decree of the High Court in 
Original Suit No. 152 of 1903 and the promis¬ 
sory notes bore higher rates of interest, the 
whole transaction was void under section 

258 of the old Civil Procedure Code. 
There is no issue on this point and I do 
not think it is open to the parties to 
raise this contention, as the determination 
of this question involves numerous questions 
of law and fact and the plaintiffs have 
no opportunity to meet them. It is also 
argued that the 1st defendant being the 


executor under the Will had no power to 
borrow because the Will cut down his 
powers. As I have already said, the High 
Court has held that there has been a 
complete intestacy as regards the residue 
of the property of the testator and I do 
not see how, if there was intestacy, the 
1st defendant, who apart from the Will, 
was tlie eldest and the (le facto managing 
member of the family, would still be subject 
to tlie limitations as to conducting the 
business and dividing the property between 
the grandsons of the testator. The rights 
of the 1st defendant should, in my opinion, 
be governed by Hindu Law because of the 
intestacy. However this may be, even as¬ 
suming that the 1st defendant has exceed¬ 
ed his powers and committed a breach of 
trust in borrowing moneys for carrying on 
the business and for purchasing the properties 
and adding the same to the estate, it is 
clear that all the persons who were entitled 
to the residue by reason of the intestacy 
and who Avere majors and competent to 
contract, agreed by the rajtnamah decree 
Avith the executor, Avho is alleged to have 
committed the breach of trust, to treat the 
transaction binding on all the parties. 

There will be a decree for the plaintiffs 
for Rs. 29,500 Avith proportionate costs and 
interest at 18 per cent, per annum from 
1st October 1904, giving credit for 
Rs. 20,307 paid on account of interest. The 
decree Avill be the usual mortgage decree 
against the properties. The mortgage decree 
of the 14th defendant Avill be subject to 
plaintiff’s rights. Except the 1st defendant 
the other defendants Avill not be personally 
liable for any deficiency that may arise. 

As regards the costs of the suit, I direct 
that the plaintiffs do get proportionate 
costs from the 1st defendant and that the 
taxed costs of defendants Xos. 2, 3 and 4 
who are minors be paid by the Receivers 
out of the estate. The other defendants 
will bear their own costs as they have 
failed in their attempt to repudiate the 
mortgage. They agreed to treat the mortgage 
as binding by the j’ajtnaviah decree in 
Original Suit Xo. 238 of 1905 and after 
getting the benefit of the purchases made 
by the 1st defendant, they attempt in 
this suit to get rid of the liability incur¬ 
red for purchasing the properties and for 
carrying on the business, the profits of 
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which they have got in the partition suit. 
Under these circumstances I do not think 
they are entitled to costs. 

Suit decreed. 


PUNJAB CHIEF COURT. 
Civil Miscellaneocs Petition No. 20G 

OF 1914*. 

November 23, 1914. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Rossignol. 
BHAGAT SINGH— Defeni.ant— 

Petition'E ll 


versfift 

JAI RAM AND ANOTHEIi-PLAINTIFFS- 

ReSI'ON DENTS. 

Civil Proceihirc Code (Arf I' of lOOS), ft. 110, 
0. XLV, /•. 2— Leave io appeal to K/ntj in Citunril — 
Decree of affinnnnce.—Sahslanfial (pic.<lion of hnr. 

Where the Chief Court iiffinns in part the decree 
of a District Jiidg(*, a ])etition for leave to ai)peal to 
the King in Council cannot be granted, as in snli.stance 
the decree of the Chief Court is a decree of 
affinnanco ivithin the meaning and for the purposes 
of section 110, Civil IVocedure Cod<‘. 

A Court has a discretionary jiowau* under section 
34 of the Civil I’rncedure Cf)d'‘ f(j allow inti'rest 
poxtlifem )nnta)n at such rale a.s it deems reasouahle 
and if it allows 0 per cent. ))cr annum it is not 
such an arhitrai'V and unwarranlnhle ('xercise <)f 
discretion as to involve such a substantial (pu'stion of 
law as is contemplated by section 110 of the Code. 

Petition, under Order XFjV, rule 2, Civil 
Procedure Code, for permission to appeal to 
His ^Majesty in Council against tlio judgment 
and decree of tlie Chief Court, dated tlio 9ll» 
May 1914, passed in Civil Appeal No. S3 
of 1913. 


Mr. ^lunolinr Lal^U)Y the Petitioner. 

Mr. ('lfir<‘n<'a Kirkpafrirk^ for the Respond¬ 
ents. 

ORDER.—-Plaintilf, mortgagee, sued to 
recover Rs. 81,200, principal and interest, 
from defendant No. 1, Bliagat Singh. The 
District Judge granted 1dm a decree for (1) 
Rs. 44,552-10-tI, together witii interest as 
in the mortgage-deed from date of institu¬ 
tion of suit until ivali/.ation, as a first 
charge upon tlie mortgaged property; (2) 
Rs. 37,945-3-3 with interest as in llie mort¬ 
gage-deed from date of institution of suit 
until realization, as si'eoiid eliarge upon flio 
said property, to rank pfin piissn witli tlio 
charge (if any) which defimdant No. 2 miglit 
still have o\cr the mortgaged propi'rty; 
anil (3) Rs. 2,MM) as costs of suit. The 
District Judge further hold that defendant 
1 was liable personally and as regards 


his other property for the discharge of the 
amount decreed. Defendant No. 1 appealed 
to this Court, and a Division Bench by its 
judgment, dated 9th May 1914, agreed 
with the District Judge as regards all find¬ 
ings of facts, but held, in favour of appel¬ 
lant, that he was not liable to pay com¬ 
pound interest after the date on Avhich the 
last instalment wa.s, according to the mort¬ 
gage-deed, to be paid—in other words, that 
after the 19th October 1901 (the date when 
the first three years had elapsed Avithout 
payment or Avitliout full payment) the mort¬ 
gagor was liable to pay simple interest only 
on the accumulated debt until realization. 
This Court, thei’cfore, while agreeing Avith 
the findings of the District Judge upon the 
merits, so far accepted the appeal as to 
reduce the amount of Rs, 44,552-10-6 to 
Rs, 40,5(>7-S and the amount of Rs. 37,945-3-3 
to Rs. 34,557-S. In all other respects the 
appeal Avas rejected and defendant No. 1 
(appellant) was ordered to pay Jths of 
respondents' costs. It is clear, therefore, 
that tlie alteration made in the decree Avas 
made entirely in appellant's faA'Our. He has 
now, through liis Counsel, applied under 
Order XliV, rule 2, of the Civil Procedure 
Code for a certilicate that as regards amount 
or value and nature the case fulfils the 
reriuirements of section 110 of the Code and 
is a fit and proper one for appeal to His 
^lajesty in Council. 

Notice was directed to issue to respond¬ 
ents to sliow cause Avhy the certificate 
should not be granted, and avo have beard 

arguments on both sides. 

Appellant's Counsel in support of the pre¬ 
sent application contends— 

((-i) that the amount decreed against the 
petitioner and in dispute on appeal to His 
^lajesty in Council is over Rs. 10,000; 

{!>) that the decree of this Court did not 
allirm the decision of the District Judge and 
that consefiuently an appeal to His Majesty 
in Council lies as of right; and in any event, 

(c) tliat there arc substantial questions of 

law involved. 

Poiiif (it) is obviously correct and is not 

disputed by respondents. 

(/,).—On belmlf of petitioner (appei- 

liUit in ( 1.0 case before this case) it is 
conteiKlod that the (lecreo of this Court 

oaimot he said to have affirmed the decision 

of the District Judge, inasmuoh as it rednoeci 
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the amount payable by petitioner to the 
respondents, and it is argued that the mere 
fact that this alteration in the decree of the 
District Judge -vvas made in petitioner’s 
favour cannot alfect the question. We are 
unable to accept this contention. As observed 
by the High Court of Calcutta (Maclean, 
C. J., Hill and Stevens, JJ.) in the case of 
Ea,jii Sree Nath Eoy v. Secretary of State for 
Lidia in Council (1), “We must look to 
the substance of the case. What is the 
decree from which the present applicant now 
desires to appeal to the Privy Council ? He 
desires to appeal only against the decision 
of this Court so far as it affirmed the decision 
of the Court below: nothing else. This seems 
to be, in substance, as far as the subject- 
matter of appeal goes, a decree of affirm¬ 
ance. If the decree of this Court had been 
properly drawn, it would have dismissed 
the appeal, except to the extent that 
the additional sum was given” to the appli¬ 
cant. 

In the present case also the petitioner 
clearly does not desire to appeal from that 
part of the decision of this Court which 
reduced the amount payable by him, and 
the object of his appeal is to attack such part 
of the decree of this Court Avhich affirmed 
the decision of the Court below. We cannot 
believe that it was the intention of the 
Legislature that in cases such as this a 
petitioner (who would have had no right 
of appeal had the decree of the Appellate 
Court been wholly against him) should 
nevertheless have such right because in one 
particular the Appellate Court decided in his 
favour. 

We hold, therefore, that the present 
petition does not fall within the purview 
of the last paragragh of section 110 of the 
Code. 

There remains the question whether the 
appeal involves some substantial question 
of law.” 

According to the petition before us, the 
sub.stantial questions of law involved in the 
appeal are as follows :— 

(1) that the rate of interest post litem 
motam should not be allowed at more than 
6 per cent, per annum ; 

(2) that ■wrong presumptions have been 
made in regard to the question of profits 


made by plaintiffs by their enjoyment of 
the possession and working of the defend¬ 
ant’s factories, etc., between 1903 and 1907 ; 

(3) that the burden lay strictly on the 
plaintiffs to prove accounts of their working 
the factories, etc, item by item ; 

‘ (4) that the nine per cent, rate of interest 
allowed is excessive.” 

In our opinion there are no substantial 
que.stions of law involved in the appeal. As 
regards No, 1 of the grounds above set 
forth, we need say no more than that 
section 34 of the Code of Civil Procedure 
gives the Court a di.scretionary power to 
allow interest post litem motam at such 
rate as it deems reasonable, and we cannot 
agree that the fixing of such rate at 
Rs. 9 per cent, per annum is such an 
arbitrary and unwarrantable exercise of 
this discretion as to involve a substantial 
question of law. 

Ground No. 4 is equally untenable. The 
mortgagor in his deed had agreed to pay 
interest at the rate of Rs. 9 per cent, per 
annum and because the District Judge and 
this Court held that he must abide by his 
contract and that the rate was not excessive, 
it cannot be said that the appeal involves 
such a substantial question of law as is con¬ 
templated by section 110 of the Code. 

As regards grounds Nos. 2 and 3 it is obvious 
that neither the District Judge nor this 
Court decided the question of profits upon 
mere presumptions. The whole of the 
evidence and all the facts on the record 
were discussed and considered, and it was 
held by both Courts that the plaintiffs’ 
accounts and the statements of Jamna Das, 
plaintiff, and his manager (Mnnim), Sant 
Singh, were true and credible, while 
defendant and his witnesses had failed 
to show that the factories, etc., must have 
been worked at a handsome profit. 

For the reasons given we hold (1) that the 

decree of this Court affirmed the decision 

of the District Judge within the meaning 

and for the purposes of section 110 of the 

Code and (2) that there are no substantial 

questions of law involved in the appeal, 

and we accordingly reject this petition with 
costs. 

Petition rejected. 


(1) 8 a W. N. 294. 
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PUN.TAl^ CHIEF COURT. 

SKcoNn Civir, Ai’I’Eai. No. 1-H of 1911. 

November 11, 1914-. 

Frestntf: —Mr. Justice Cbevis anti 
^Ir. Justice Sliatli Lai. 

IIJRA AND OTiii;i;s—P i.aintiffs—Afffi.i.ants 

MUHAMADE tW/a.s- WALAITI and oriri- us 

—Dkff.ndants—KfsI’ONDFNTS. 

PiDijfib Tf'iidiirij A^'f (.VI/"./ ISS”), I, Ml, 112 

— Siifrr.-^sinn /<» ncrif/xi iicij l iijfits — fj r<tlhttcmL< 

- C!(,;},i i,ns<'i} i>n (UjiTCuirni—F.tiinjin Af’fllrtiirnt ]U’- 
COiAy r(frrf o/- Ai/ri'oncnt, hoir ffrorriK 

In rlu* 5 ir».s(‘nc-i> of an I'xpross intention to tlio con- 
trarv, njfr('<‘ni(*iifs recorded in a S(‘ttleni(*Tit Itetoid 
arc iiot intended to take elTeet after tlii' expiry of tlie 

ptM’iod of t)ie Settlement. 

AVhore an ocen])ancv tcmanf died u'itliout leavitjj; 
anv itinie lineal de.'ieendants or a \vidow, and Ids 
c/)llaterals siu'd t(» sneeeed to the occupancy rij;lits as 
aj^ainst flu* landlords: 

Ue!(l, (\) that tIn-n* In-in^^ no eviilence to iirove 
that the conunon ancestor of tlie last occnpanc.\ 
tenant and his collaterals ever occupied the land, 
the plaintitTs liad no ri^dit of inlieritance nmh'r sec¬ 
tion 59 of the rmijab Tenancy .\cl; 

(2) that the plaintiffs’ claim could not he allowed 
as they failetl to establish an a<<reement nTerred 

to in section 111 of th(‘ -Act. 

A collateral of Ji dei'eased occupancy tenant who 
bases his claim to succeed to his tenancy upon an 
a'rreenient, must jn’ove it in om^ of the three itillow- 

in*; wavs: 

(1) il(' mav prodma* a dfu-nnietit wldch contains 
the terms ae’ri’<‘d upon iKd^vemi tin* paiaics; 

Ci) lie may put f')rward an entry made b(*fore 
tlie IKth November 1S7I and attested by the ])roper 
officerin the recortl of a Re^idarSettlement sanctioned 
bv the Local (Jovernment; or 
* (3) he may rely on an entry in a Record of Rights 
niadi' after the above-meiitiomMl dati' or on an 
entry in an annual record pn'iKinMl under tlie jn-o- 
visions of the Rmijab Land Rovimiie Act, 18S7. 

An (Mitrv ^\hicll (a)mes under (2) is by law 
do/uned to be an a^n'eement ami nothin'^ beyond its 
7 n(*re ])roilnction is r(Mpdred, whih* tin' (uilry cominji 
iindi'i’ (3' does not r/j/eiv amoiint- to an 

nfTreeiMcnt and flu* party rclyin"’ upon it has to 
j.rovc that it embodies tlie teiiiis (d‘ an a.Lrreeinent. 
urri\'ed at befwi’cii tin* parties 


Sueojul atipctil from tin* deereu of the Divi¬ 
sional JiuIko, Ilosliiarpur, dnlud tlie loth 
November IbUb i’e\ersing limt of the Munsif, 
first Cln.ss, I losliiiirimr, (biteil fbo lOfh De¬ 
cember 19l dl, (lismissin.g (be suit. 

Rai JJalimliir I'amlil Sliro A’on/L/, Lain 
Mdihni (infnt} anil Lala lUilirnnf luii (for Rai 
lialiadui- Ijala S»f:L fh'dl), for tlie Ai^pellanfs, 

'I'lie III ii'ble .Mr. M nhn m itniil K. li., 

for tin* Respninleiits. 

JUDL-Ml'iNT. —Narain, (lie last o(*eu|)ancy 
temuit of tlie liiinl in miif, died in April iJHlih 
Avithout leuvittg any mule lineal descondaiil.s 


or a widow, and the point for decision in this 
appeal is whether the plaintiffs, who are 
admittedly his collaterals, are entitled to 
succeed to the occupancy rights as against 
the landlords. We may clear the ground by 
stating at the outset that there is absolutely 
no evidence on tlie record to prove the alle^- 
tion that the common ancestor of the plaintiffs 
and Narain ever occupied the land, and that 
the plaintiffs have, therefore, no right of 
inheritance under section <>9 of the Punjab 
Tenancy Act. The statutory rules of succes¬ 
sion which are enumerated in that section 
do not, tliprefore, help the plaintiffs. But 
the law allows landlords and tenants to 
contract themselves out of the statute by an 
agreement, and if a valid agreement con¬ 
taining rules with respect to succession is 
pstabli.shed, the Court is bound to give effect 

to it. 

Tlie question then arises whether the plaint¬ 
iffs have succeeded in proving an agreement 
by which collaterals of an occupancy tenant 
are entitled to succeed to his tenancy, even 
though the common ancester did not occupy 
the land. In this connection, we have con¬ 
sidered the provisions of sections 111 and 112 
of the Tenancy Act, and are of opinion that 
a person basing bis claim upon an agreement 
must prove it in (uie of the following three 
ways :— 

(1) He may produce a document (other 
tlian an entry in a Record of Rights or in an 
annual record) which contains the terms 
agreed upon between the parties. It is clear 
that there is no such document in the present 
case; 

('J^ he may put forward in support of 
his contention an entry made before the 18th 
November 1871 and attested by the proper 
oilicer in tlio record of a Regular Settlement 
sanctioned by the Ijocal Government; or 

(8) he may rely on an entry in a Record 

of Rights made after the above-mentioned 
date or on an entry in an annual record pre¬ 
pared under the provisions of the Punjab 
Land Revenue Act, 1887. 

^riiere is, however, this difference between 
(*J) and (.‘1), that an entry which comes under 
(2) is, by law, deemed to be an agreement, 
and iiotliing beyond its mere production is 
required. On the otlier hand, the entry 
coming under (Jl) docs not pi*oprjo vigore 
amount to an agreement, but-the party 


V"oL XXVI] 


iXDJAN CASES. 


405 


HltlA t\ JIUHAMADf. 

i:'.3r upon it has to prove that it eaibodies 
the terms of an agreement arrived at between 
the parties. In one case the consent of the 
parties is presumed; in the other it is to be 
proved by the party relying on the entry. 

With these propositions of law before us, 
Ave now proceed to consider whether the 
plaintiffs have complied with the requirements 
of (2) or (3). As regards (2), reliance has 
has been placed upon an entry in the Wajlb- 
tiUarz of the Settlement of 1852. Bat the 
obvious answer to it is that the agreement 
contained therein aa’US clearly intended to 
remain in force during the term of that 
Settlement and that it e.^hausted itself upon 
the expiration of that terra. The internal 
evidence afforded by the document itself 
conclusively proves this point. The learned 
Divisional Judge has quoted extracts from 
the statements of the landlords and tenants 
recorded in the Wajih-td-a-Zy and a perusal 
thereof leaves not the slightest doubt in our 
minds that the agreement was expressly 
restricted to the term of tlie Settlement and 
ceased to be operative when the Settlement 
of 1884 came into force, and that it cannot 
noAV be invoked by the plaintiffs in the 
present case. Moreover, it appear.s that in 
the absence of an express intention to the 
contrary, agreements recorded in a Settle¬ 
ment record are not intended to take effect 
after the expiry of the period of the Settle¬ 
ment, vide Fateh Bakh-di v. Lehua (1) and 
Masammat Narain Devi v. Hira (2). The 
plaintiffs' contention must, therefore, fail so 
far as the entry of 1852 is concerned. 

Coming noAV to the proof required by rule 
(3) stated above, Ave find that there is an 
entry in the Wajib-td~arz of 1884 relating to 
succession to occupancy rights, and the first 
question for determination in this connection 
is, Avhether the plaintiffs have proved that the 
entry gives expression to an agreement 
actually entered into by the landlords and 
the tenants. If the entry AA'ere a mere 
repetition of the previous entry and the 
persons concerned Avere not questioned as to 
whether they consented to accept it as a 
binding agreement, it could not obviously 
satisfy the requirements of section 111 of the 
Tenancy Act. Now, there is no evidence on 

the record that the landlords ever agreed 

(1) 4 Ind. Cas. 851; 97 P. E. 1909; 166 P.W.R 1909; 
10 P. L. R. 910. 

(2) 21 Ind. Cas. 843; 22 P. R. 1914; 212 P. W. R. 
1913; 339 P. L. R. 1913; 12 P. L. R. 1914. 


to it beyond the more fact that the ^ajib-nU 
arz is signed at tlie end by both the landlords 
and the tenants. But the mere signature 

at the end of a document containing many 

clauses with respect to various matters re¬ 
lating to rural economy cannot per se b6 
regarded as sufHcient evidence to prove the 
fact that the attention of the parties Avas 
directed to the rules of succession, at variance 
with the statutory rules, contained Avith 
other matters in one of its clauses, and that 
those rules were tlie result of their mutual 
consent. This observation applies Avith 
greater force Avhen we find that tlie document 
itself states that, at the time of the Settle¬ 
ment, koi tankih huqnq muzariau nniun kiya 
gaya. It is important to remember in this 
connection the procedure Avhich Avas folloAved 
in the preparation of the Wa.]ib~id~arzoi 1884. 
That procedure Avas prescribed in the old 
revenue rule 35 {vide pages 208 and 209, 
Spitta's Manual of Luav, third Edition), and 
the Superintendent of Settlement has certi¬ 
fied at the end of the Wajih-id-arz under 
consideration that he acted in conformity 
Avith that rule. The judgment of the Finan¬ 
cial Commissioner in Mainraj v. Rampat 

(3) throAA's a flood of liglit on the manner 
in Avhich the rule Avas AA'orked in a Settle¬ 
ment Avhich is roughly contemporaneous Avith 
that of Hoshiarpur, ai^l he held therein 
that a neAV entry Avhich aa'us merely a repeti¬ 
tion of the entry in the old Settlement 
Record did not constitute an agreement 
under section 111 of the Act. We also 
observe that in Lahhn Ganda Singh (4) 
an entry in the H ajih-id-arz of 1884 
relating to another village in this very 
District, Avhich Avas in totidem verbis as the 
entry in question, came for consideration 
before a Division Bench of this Court and 
it Avas decided that the entry did not consti¬ 
tute an agreement Avithin the purvieAV of 
section 111. The vieAv taken in that case 
coincides Avith the result at Avhich Ave have 
arrived after an independent examination of 
the entire material before us and Ave entertain 
no doubt as to the correctness of the laAv laid 
doAAm therein. 

In the view of the case Avhich Ave take, Ave 
consider it unnecessary to determine the 

further question as to AA'^ether, even under 

(3) 3 P. R. 1889 Rf v. 

(4) 20 Ind. Cas. 528; 185 P. W. R. 1913; 2 P. L. R, 
1914. 
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tlie terms of the ]ra;V6-?f/-ar.r, tlie agnates 
can succeed without proving that the common 
ancestor occupied the land. 

For the reasons stated above, we are of 
opinion that the plaintiffs have failed to 
establish a rule of succession at variance with 
the provisions of section 59 and that the 
judgment and decree appealed against are 
correct. AVe, therefore, maintain the decree 
of the lower Appellate Court and dismiss 
the appeal with costs. 


Appeal (Jismissod, 


CALCUTTA HIGH COURT. 

Skcoxd Civil. Api'eal No. 124 ok 1912. 

May 28, 1914. 

Fresenf: —^Ir. Justice Holmwood and 
Mr. Justice Cliapman. 

KA^ilJAN ALI AND OTHERS—Ukkkndants— 

ApPEM.ANI'S 

vcvsna 

MAHARAM ALI KHONDKAR and others 

—Plaintiff and remaining Dfeendants— 

Resi-ondknts. 

XI of 182o, s -t, rh. ], Small and 
ahalhar rivcr-hcds^ ritjht in—Acrrcfed hind, lease (f, 
v.Uothev reviKjiiizcd - Lrnsr, n Uether in ijood Jftith 

lJnd<*r .si‘cti(>M 4, claiiso (T), of Uogiilutiun XI of 
382.'5, tlie beds of snuill and jsliallow rivers are 
recognised as the i)rivatc property of zemindars 
witliin wliosu estate tliey lie, subject wbeii dried 
up, to tin; ])roviso stated in the tir.st clause of the 
section as regards the asscssinent of revenue. 

When, therefore, such a river dries up 
or recedes leaving behind dried up land, the 
neighbouring subordinate Tainkdar cannot claim it 
eitiier as appertJiining to his taink or as an accre¬ 
tion to it witldn tl'o first clause of the .section, but 
it remains the kh/is pnflf {)f the zemindar to whoso 
estate tlie river belongf-d. 

^V'lierc a lease of such river-bed is granted by 
a Rubonlinat(' TaUikdar when it is still under 
water, tlie lessee eannot claim to hold it as a raiijaf 
113 against the iiroprietor when the bed dries up. 

The land which is tUo khas pafif lA the zemindar 
cannot bo raiijnii land, and the lessee cannot acquire 
any raiyafi right in it by demise from a Subordinate 
Talukdar and he cannot bo said to be a lessee in 

good faith of the laud so demised to him. 


Appeal against the decree of Sub-Judge, 
SecondCourt,Tipperab,dated 16th September 
1911, affirming that of the Munsif, Third 
Court, at Comilla, dated 16lh July 1910. 

Babu Upendra Kumar Boy, for the Appel¬ 
lants. 

Babus Dwarknnath Chakravartl and Gopal 
Chandra Chakravarfi\ for the Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit for recovery of khas posses¬ 
sion of 5 kanis and i gandas of land on proof 
of the plaintiff’s title thereto and for 
wasiluf. Tlie plaintiff bad taken a settle¬ 
ment from the Maharaja of Tipperah and 
got bis lease in October 1907. The lands 
are found to be the khas patit of the 
Alaharaja. The defendant No. 1 is the 
person who took a lease from defendants 
Nos. 9 and 10, dar-faJukdars^ in the year 
1885 wliDU the land in question was under 
water. The water that covered it was a 
small and shallow river known as Gomti, 
which does not fall within the Regulation 
relating to alluvion and diluvion but was 
the private property of the Malmraja. AVIien 
this little river receded or dried up, the 
dar-talukdar appears to liave regarded the 
land so left exposed as an accretion to the 
taink; and the defendant No. I's case is that 
he also so regarded it. 

Four points were taken in appeal in the 
Court below, Jirslly^ whether the suit was 
barred by limitation; secondlyy whether the 
lands in suit were comprised in the taluk 
and dar-faluk; thirdly whether the disputed 
land is an accretion to tixe taluk and 
dar-laink. And the fourth point was that 
tlie defendant No. 1 liad acquired the 
status of a raiyttf in respect of the 
disputed land by having in good faith 
obtaincil a lease of it for the purpose of 
cultivation from the dar-taJukdar of the 
adjoining land. 

The learned Judge in the Court below has 
in a very long, careful and w'ell-reasoned 
judgment found that there is no limitation, 
and in doing so ho has practically decided 
that the land is the khas pafit of the 
zemindar and that the Maharaja was in 
possession all along and that defendant 
No. 1 could have no adverse possession 
against liim. This is not impugned in this 
appeal. The second point that tlie disputed 
land is not comprised in the taluk of 
Karimunessa and dnr-*talnk of 



which also is not and cannot be disputed in 
second appeal, seems also to conclude the 
appellant; for if the land is not and could not 
be in the dar-falnk his lease could not be 
operative. 

As regards the two points Avhich are 
argued here, the point that the land is an 
accretion obviously is concluded by the 
finding that we have referred to above,firstly, 
that there can be no accretion of the 
private land of the zemindar which forms 
the bed of a small and shallow river ; and 
secondly, it is sought to be argued that 
clause (4), section 4, of Regulation XI of 
1825 is governed by clause (1) in all 
respects, which would mean that the law 
of accretion in small and shallow rivers 
is exactly tlie same as it is in great and 
navigable rivers. But it is perfectly clear 
what clause 4 saj'^s is that the provision or 
provisos of clause (1) also apply to clause 
(4), and those provisions are merely with 
regard to the payment of revenue. AVe, 
therefore, think there is nothing in the 
first contention raised by the appellant. 

As to the second, the point of good 
faith, it is found that the defendant could 
not have had that good faith which would 
entitle him to hold possession from a 
trespasser in land in which he could 
acquire a non-occupancy right. The learned 
Judge found, not that he had bad faith, 
but that he could easily have known 
if he made the slightest inquiry that 
his lessor was neither the de facto nor the 
de jure landlord at the time the lease 
was granted, and he certainly did know 
that the land being under water the lessor 
had not inducted him into possession. 
But there is a much stronger ground why 
the defendant cannot succeed in his claim 
as raiyat, and that is that the land being 
the hhas patit of the zemindar is not raiyati 
land and the defendant Ko. 1 can never 
have acquired a non-occupancy right in it 
by demise from the dar-talukdar holding 
land under the zemindar, even if the 
dar-talukdar had possession. 

The grounds given by the learned Sub¬ 
ordinate Judge for his decision appear to 
us to be correct. His findings of fact 
conclude the matter and with his view of 


MADRAS HIGH COURT. 
Second Civil Appeal No. 1631 of 1913. 

October 12, 1914. 
]?resent:~Mv. Justice Oldfield and 
Mr, Justice Tyabji. 

JODI BIBI alias MYTHEN BIBI and 

ANOTHER—Defendants Nos. 1 and 2__ 

Appellants 


V V « WV V 


VAJIAR KHAN SAHEB and another— 

Plaintiff and Defendant No. 3_ 

Respondents. 

Evidence Act {l of 1812), ss. 79,106, lli^Minor 

—Plea of minority—Burden of proof. 

lu the case of a contract if a plea of infancy is set 
up, it is for tlie party -wlio sets it up to prove it. 

Krishnama Chariar y. Vceravelli Krishnama 
Chanar, 19 Ind. Cas. 452; 24 M. h. J. 517 at p. 521- 

(1913) AI. W. X. 355; Virupahshappa 
V. Siddappa Basappa, 26 B. 109 at p. 113; 3 Bom. L. 
R. 5Go;jyilmonee Chowdhry v.Mui^ammatZuheeninmssa 
Khanum, 8 W. 11. 371, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Coim¬ 
batore, in Appeal Suit No. 43 of 1912, 
(transfered from the file of the District 
Court of Coimbatore), preferred against that 
of the District Munsif of Udamalpet, in 
Original Suit No. 589 of 1910. 

Mr. L. A. Govindaraghava Aiyer, for the 
Appellants. 

Mr. T, M, Krishnasivami Aiyer^ for the 
Respondents. 


JUDGMENT, 

Oldfield, J.—The only question argued 
is Avhether the burden of proof regarding the 
1st defendant’s minority was rightly imposed 
on the defendants by the lower Appellate 
Court. The answer may be given shortly 
in the words of theChief Justice in Krishnamti, 

Chariar y, Veeravelli Krishnama Chariar{X)i “in 

the case of contract if the plea of infancy is 
set up, it is for the party who sets up the plea 
to prove it,” that is, in this case, for the 
defendants. Virupakshappa y. Sidappa Basap^ 
pa (2) and Nilmonee Choudhry v. Musammat 
Zuheenmnissa Khanum (3) are also in point. 
The second appeal, therefore, fails and is 
dismissed with costs. 

Tyabji, J. In this case, in my opinion, 
no question arises which can be considered 
in second appeal. All we are really asked 


the law we entirely agree. The appeal is, 
therefore, dismissed with costs. 

Appeal dismissed. 


vi; ly xnu. v,as. H. D. J. 517 at p, 621- • 13 

M. L. T. 385; (1913) M. W. N. 355. ^ 

(2) 26 B. 109 at p. 113; 3 Bom. L. li. 565. 

(3) 8 AY. R. 371. - 
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JODI lUin r. VAJIAR KHAN SAHEB. 

to deckle is, whetlier the learned Subordinate 
Judge considered an issue of fact in the 
correct manner, lhat ((Uestion must, in my 
opinion, depend upon wliethcr the Subordi¬ 
nate Judge acted in accordance with the 
Indian Evidence Act or in contravention 
of it. The argument before us is that the 
present appeal is dependent on the fiuestion 
whether the burden of proof as to the first 
issue lay upon the defendants wliich, in my 
opinion, witliout any warrant is assumed to 
be always a question of law. The first issue 
is, *Svas Ist defendant a major at the time of 
the sale relied on by tlie plaintiff 1^” 

Unless this issue is answered in the 
affirmative, the plaintiff must fail, because it 
was the plaintiff wlio was relying on tlie sale 
executed by tlie first defendant and it was 
necessary for him to prove tlie validity of 
the sale in order to prove his title. The Sub¬ 
ordinate Judge did answer it in the affirmative. 
For doing so, he presumed that the first 
defendant was of age at tlie date of Exhibit 
A and threw the burden of proof on tbe 
defendants as regards the issue. It may be 
that this course was necessitated by section 
106 of the Indian Evidence Act; it was, in 
my opinion, certainly within his powers under 
section 114, especially in consideration of the 
fact that he held Exhibit B (to which 1 shall 
refer later) to be genuine. But the learned 
Subordinate Judge did not refer to eitlier 
section. Nor was his decision expressed 
to be based on tbe grounds 1 have men¬ 
tioned. 

If the lower Courts wei’C to refer to 
the sections of the Indian Evidence Act 
or at least to follow the terminology of that 
Act (which ouglit to be taken as tbe first 
guide in the decision of facts), a great number 
of second appeals would not be died at all 
and a great number of others -would not 
withstand fruitless elTorts on tho part of tlie 
appellant to formulate grounds of appeal. On 
the other hand a discussion of facts in language 
not corresponding to that whicli is adopted 
in the Indian Evidence Act, and without 
anything to indicate that the attention of 
the Court has been directed to its powers 
and duties as laid down in tlie Indian 
Evidence Act make the task of Courts sitting 
in second appeal uimoccssarily laborious. 
In this particular case, 1 may point out that 
the .Subordinate Judge lias considered 
the wdiole evidence carefully tiud has 


come to the conclusion that the oral 
evidence is quite unreliable, and that only 
one document. Exhibit B, is proved to have 
any bearing on the age of the 1st defendant— 
that document is evidence as an admission 
that tlie lirst defendant was of age. If on 
these materials the learned Subordinate 
Judge had given a decision with reference 
to the Indian Evidence Act, sections 106 and 
114, it would have been wholly satisfactory. 
It would then have been quite [appropriate 
to cite as be did Vinipaks/iappa v. Stdoppa 
Basappa (2) for the purpose of showing 
that a Court of superior jurisdiction adjudi¬ 
cating upon similar facts bad based itc 
decision by presuming in favour of majority. 
It would have then also been proper to refer 
to the obiter (hctH))i of tlie Chief Justice in 
Krishnama CVnnv’ar v. YeeraveJh Krishnavia 
Chariar (1) and to the case in Nihiwnee 
CJiowdhry v. Musammat ZnheemnnissaKhanum 
(3), which was decided five years and twelve 
days prior to the date when the Indian Evi¬ 
dence Act came into operation. 

When presumptions and the incidence of 
the burden of proof are the subject of dis¬ 
cussion it seems to me to be unsafe and 
unsatisfactory to ignore the appropriate 
sections, of the Indian Evidence Act and 
in particular sections 4, 79, 90 and 101—114. 
Their effect is summarized in the following 
terms by Messrs. Ameer Ali and Woodroffe 
in their commentary just preceding sec¬ 
tion 101 :— 

“ In conclusion, the general principle with 
regard to burden of proof may be stated tD 
be that a party, who desires to move the 
Court, must prove all facts necessary for that 
purpose (sections 101—105). This general 
rule is, however, subject to two exception.s: (a) 
be will not be required to prove such facts 
as are especially within tho knowledge of the 
other party (section 106), nor (5) so much of 
his allegations in respect of which there is 
any presumption of law (sections 107 113/i 

or, ill some cases, of fact (section 114) in his 
avour. 

' To tho sections mentioned by the learned 
authors in paranthesis, might be added 
sections 79—90 of the Indian Evidence Act 
and the other provisions of the law such as 
sections 118, 122 or 137 of the Negotiable 
Instruments Act, 1881. i he expression pre¬ 
sumption of law” ia taken from the system 
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prevailing in England and as I understand the 
matter, it refers to those presumptions wlu'ch 
the Judge is required to point out to the ju^ 3 ^ 
The Indian Evidence Act does not follow that 
phraseology, but lays down that certain 
matters be pi'esumed and others viaij he 
presumed (Indian Evidence Act, section 4, 
Taylor on Evidence, paragraphs 25, 70, 72 
et seq and 111. The introduction of the 
Indian Evidence Act by its draftsman, Sir 
James Stephen, re-printed in Ameer Ali and 
WoodrofFe’s Edition of the Act at page 79 
shows the relation between the English Law 
and the Indian Evidence Act on this subject). 
I desire also to refer in this connection to mv 
remarks in Fingale Vlswanatha Botv v. 
Chinndkolandai Nainar (4) which were 
explicitly concurred in by my learned col¬ 
league. 

When decisions referring to presumptions 
are relied upon, it is necessary to bear in 
mind whether the presumption raised (or 
rejected) in the decisions is one of fact or of 
law,—something which the Court may pre¬ 
sume or shall presume (See Indian Evidence 
Act, section 4). For this purpose it is advisable 
to see whether the decision cited is or is not 
of a Court adjudicating upon facts. 

In my opinion, the learned Subordinate 
Judge was, for the reasons I have stated, 
entitled (especially in view of section 106 of 
the Indian Evidence Act and of his decision 
that the only piece of reliable evidence in the 
case was in favour of the plaintiff) to draw 
the presumption that the 1st defendant Avas 
of age and to throw the burden of proving 
his minority on the defendants, and his 
decision on that issue cannot be questioned 
in second appeal. 

I would, therefore, dismiss the second 
appeal with costs. 


Appeal dismissed, 
(4) 22 Ind. Cas. 369; 1 L. W. 197. 


MADRAS HIGH COURT. 
Skcoxd Civil Appeal No. 542 op 1913. 
September 23, 1914. 

Ficsent: Mr. Justice Sadasiva Aiyar and 

^Ir. Justice Napier. 

•^Y^A-SAMI IliENGAR— Defendant_ 

Appellant 


versus 


KYLASAM PILLAI— Plaintiff 


Re.spondent. 

Trouper of Pwperfy Act (/r 0 /1882), .s-. 58—IfnVer 
of document signing below attestor, whether aitcsfinq 

The writer of a document, who si^ns after an 
admitted attestor, signs as an attestor, tlioiigli he 
merely describes himself as tlie writer. 

Veerappiiddayan x. Uuthii Koruppa Thevan 19 Ind 
Cas. 589; 24 M. L. J. 534; (1913) M. W. N. 400; 13 m' 
L. T. 463, Shanui Pattar v. Abdul Kadir Boivthen 
It Ind. Cas. 250; 35 M. 607; 16 C. W. N. 1009; 23 W ’ 
L. J. 321; 12 il. L. T. 338; (1912) M. W. N. 935* 10 
A. L. J. 259; 14 Bom. L. R. 1034; 16 C. L. J. 594 39 
I. A. 220 (P. C.), followed. 


Second appeal against the decree of the 
District Court of South Arcot, in Appeal 
Suit No. 188 of 1912, preferred against that 
of the Court of the District Munsif of 
Chidambaram, in Original Suit No. 779 of 
1911. 

Messrs, U. S, Govmdachariar and V, S. 
Kallahiram Aiyangar, for the Appellant. 

Mr. M. Fatanjali Sasiri, for the Respond¬ 
ent. 


JUDGMENT.—Following Veerappuddayan 

v. Muthu Karuppa Thevan (1) Avhich Avas de¬ 
cided after the Privy Council decision in 
Shamu Fattar v. Abdul Kadir Rowthen (2), 
AA e hold that the Avriter of the document in 
question in this case, who signed after an 
admitted attestor, did sign as attestor, though 
he merely describes himself as the Avriter of 
the document, and hence there is nothing in 
the contention of the appellant that the 

document is not attested by tAvo Avitnesses 
as required by law. 

The second appeal is dismissed Avith costs 


(2) 16 Ind. Cas. 250; 35 M. 607; 16 C W N inr o. 

m A ■ ^ I! I'- M. 

I ^'220 (p c.)! “■ 
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KAE CUAKAX manual V. BISWANATU MAXDAL, 

CALCUTTA mCxR COURT. 

Si:cosD Civin Ai’bkai, No. Aoll ok 1911. 

i\[:iy 13, 1914. 

Pres-u^:S\\>^tice Siv Asutosli Mookerjee Ki’., 
and Mr, Justice Reaclicroft. 

UAI CHAR AN MANUAL and AXoniKK— 

D K F E N D A X1' s — AI ’ 1M-; 1 . L A X T S 

ver!iK.'< 

RISWANATH manual and oteieiis— 

PbAIXTIKFS—RksI'oXDEXTS. 

civil Procedifi'C C'h/c {Arl V of IDOS), (). A’\7/, »•. 
10 prorixhirv. iiwler, not vr.<ortr,l fo-Sifif to hr fnal on 
orhinol rnn<c of arfhn in oil it.^ ,tmjr.<-D‘volutoni 
of '})loinf{(f.< intert'.<f irnDl«>ntD lite, i.E f' rh in<jn in 

of nrfion^Coinii''tonrii of iilnintiiJ to rontinuc suit. 

a" suit inu^t be triiMl in all its st:i}?c.s on the 
cau.su of actimi as it cxistu.l at th- date of its com- 

mencemont. „ t t .li-> c i 

R'nlh'itj Kocr V. Ajo'lh IJI D i-<, i C. L. J. -0— fol- 

bi'vcd. , ^ -kf T t oc- *. 

Annirl'oiioirn v,S!r‘'l> ('/inn'l»v, 9 Al. I. A. 2Sr at 

p *301- 2 W il (l‘. L.) 10; Marsh too; 1 Suth. 1*. C. J. 

4S.V 1 Sar. \\ C. 10 K. R. 7o0, refon-ed to. 

'rhoii<di there ar.‘ \vcll.r<*coj?nis(Ml exceptions 

to the iTbovc rule, ulii.di slmw that a Court may take 

notice of events ^vllich have liapiiened since the 

institution of tlic suit and alTord relief to the parties 

on the basis thereof, yet a devolution of the 

l.laiiititrs interest in tlm subject-matter ol the suit p •//- 

Ih^ntn litr isnotsuchan exceptional event and does not 

make th-- idaintitT incompetent to maintain the suit, 

there bein^^ no chan^v in tlie c.iuso of action on 

xvhich the suit was orUdnally brou<,dit. 

In the event of .such devolution of interest, tlio 
Miccossor-in-interest of the plaintiff may, it‘ Iio 
chooses come on the record with leave ol the Court 
under Ord.-r KNIl. ndc 10, but if he does not tho 
plaintiff is (mtitled to continue Ihe suit and his 
successor will be bound by the result of the liti-a- 

tinn 

Appeal against the decree of the Additional 
Sub-Judge, Khulna, dated 2nd September 
1911, reversing that of the Munsif, 3rd 
Court, at Bagerhat, dated 2yth July 1910, 
i)r. Haraf ('hnitdra Busah and Baba 
Blpin (Bianilra Bnsr, for the Appellants. 
Babus NiJoinilkdli Jio.xc and Jadtuiath 

KanjlLal, for the Respondents. 

JUDaMUNT,—This is an appeal by the 
defendants in a suit for recovery of pos.ses- 
sion of land with mesne protits, on declara¬ 
tion of title thereto. The Court of lirst 
instance found against the plaintitT.s and 
dismissed tho suit. Upon appeal the Subor¬ 
dinate Judge has reversed that decision 
and decreed tiic suit. Ln the present appeal, 
the only .suh.stantial (Luestion of law which 
iuis been argued on behalf of tho dofeiulants 
is that as tlie interest of tho plaintilTs in 
the property claimed was sold pendento 
Lite ill oxecutiou of a decree for arrears 


of rent and xvas purchased by the land¬ 
lords, decree-liolders, on the 19th November 
1909, tlie suit should have been dismissed. 
The contention in substance is that a decree 
for recovery of possession cannot properly 
be made in favour of persons who, at the 
time the decree is made, are found to have 
lost all interest in the property claimed by 
them. In our opinion there is no founda¬ 
tion for this position. 

The rule was recognized in Rudhay Koer 
V. Ajodhya Va.'i (l) that a suit must be 
tried in all its stages on the cause of action 
as it existed at tlie date of its commence¬ 
ment. Tlii.s is in accord with the observa¬ 
tion of Lord Kingsdown in Auumlomoyee 
V. Sheri; Chunder (2) that in appeal the ques¬ 
tion is, wlietber the decision of the primary 
Court is coi'i'cct on the facts as they 
stood when the judgment was rendered 
and that no .subse{iueiit event or devolution 
of interest can atfect that question, because 
to give effect to them, should justice re¬ 
quire it, would bo the olHce, not of an 
appeal, but of some supplementary proceed¬ 
ing. As illustrations of tho general rule, 
reference may be made to the cases of 
(iofinda V. Per>nndci'l (3); Riimanadan 
Chvtti V. rnUkHiii Servai (l); lUaHmurao 
V. Rusiomji (5); Rnjtt of 1 eukatagiid v. 
Mokku Namsaya (ti). But to this ordinary 
rule, exceptions have been recognized on 
grounds fully explained in the case of 
Rain Rufdti Solid V. Mohodt Sohn (V). The 
decisions in SokhuraDi v. ilotd Krishna (8); 
San(/iU\, Mookan (9);M/uan(/;Vc v. Mahammljee 

{lOj; Rust urn j I v. ritrnshotn}ndas{ll)\Balkishan 

V. Kishan Bid (12); Hazari Midi y. JanaU 
Rrosod (13); Ramyad Sahn v. Bindeswan 
Kitniar irpadhya (14); Udi'f Chohey v. Rashika 
rrosod Upodhya (15); llcdlot IChasia v. KaEan 

(1) 7 C. L. J. 202. • 

(2) 1) M. 1. A. 2H7 at p. 301; 2 W. R. (P- 
Marsh. 455; 1 Suth. V. C. J. -kSo; 1 Sav. T. C. J. 8o*Jj 
11) K. 11.750. 

(3) 12 M. 130. 

(4) 21 M. 2SS; S M. L. J. 121. 

(5) 21 R. 701. 

(0) 7 Iml. Cas. 202; 37 M. 1; (1010) M. W. N. 369) 
8 M. b. T. 25S. 

(7) 0 C. L. J. 74; 11 C. \y. N. 732. 

(8) 0 lb 113. 

(0) 10 M. 350; 3 M. b, J. 137. 

(10) 1 Horn. L. U. 218. 

(11) 25 lb 000; 3 Rom. L. R, 227. 

(12) 11 A. 14S; A.W.N. (1889)42; 13 Ind. Jiu:. 3Uy 

(,13) OC. L. ,1.02. 

(14) 0 C. L. .T. 102. 

(15) GO. L. J. 002) 3 M. b. T. 41, 


Vol. XXV^I] 


IXDIAX CASES 


RAl CHAKAN MANUAL lUSWANATH MANUAL. 

Khasiani (16) and Banwari Lai v. Sheo 
Sankar Misser (17) show that a Court may 
take notice of events which have happened 
since the institution of the suit and afford 
relief to the parties on the basis of the altered 
conditions. This doctrine is of an excep¬ 
tional character and is applied in cases where 
it is shown that the original relief claimed 
has, by reason of subseciuent change of 
circumstances, become inappropriate, or 
that it is necessary to base the decision of 
the Court on the altered circumstances in 
Older to shorten litigation or to do complete 
j astice between the parties. A similar 
view has been taken in England in Quiltei' 
V. Mapleson (18) and Attorney-General v. 
BLiniinyham^ la)ne and Ttea District 
Drainage Board (19), where the prin¬ 
ciple was recognized that on appeal 
such a judgment may be given as ought 
to be given if the case came at that time 
before the Court of first instance (C/. Order 
XLI, rule 33, of the Code of Civil Procedure, 
190S.) The case before us obviously does 
not fall within the exception. The plaintiffs 
claim to be owners of the disputed pro¬ 
perty and the allegation is that the defend¬ 
ants have dispossessed them wrongfully. 
This has been investigated and found to be 
substantially true by the Subordinate Judge. 
But the defendants contend that as during 
the pendency of the litigation in the 
Court of first instance, there has been a 
devolution of interest, the plaintiffs are 
no longer competent to maintain the suit. 

It cannot be disputed that in respect of 
mesne profits from the date of dispossession, 
the claim of the plaintiffs has not been 
affected by^thesaleof their interest in theland. 
That portion of the claim, at any rate, must 
be investigated, and before a decree for 
mesne profits can be made in favour of the 
plaintiffs, the question of their title to the 
land also must be determined. The 
defendants are consequently restricted to the 
contention that although the title of the 
plaintiffs to the land at the date of the suit 
mayibe established, relief should not be granted 
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(16) 13 Ind. Cas. 377; 15 C. L. J. 241. 

(17) 1 Ind. Cas. 670; 13 C. W. N. 815. 

(18) 9 Q. B, D. 672; 52 L. J. Q.B. 41; 47 L. T. 562; 

81 W. R. 75. 

• 19) (1912) A. C. 788; 82 L. J. Gh. 45; 107 L. T. 
353; 76 J. F. 481. 


to them by way of recovery of possession, 
and that such relief can legitimately be 
awarded only to persons who have succeeded 
to the_ interest of the plaintiffs. For tin's 
proposition no authority has been cited. On 
the other hand the argument, tested from 
the point of view of principle as well as 
convenience, seems obviously unreasonable 
Lnder rule 10 of Order XXII of the Code of 
Civil Procedure, 1908, wlien tliere has been a 
aevolution of interest during the pendency 
of a suit, the suit may, by leave of the Court, 
be continued by or against persons to or 
upon whom such interest has come or de¬ 
volved. Tliis entitles the person who lias 

Pi| 1*4* J* 1 • e subject-matter 

ot the litigation by an assignment or creation 

or devolution of interest penihnite life, to 

apply to the Court for leave to continue the 

suit. But it doe.s not follow that it is 

obligatory upon him to do .so. If lie does 

not ask for leave, he takes the obvious risk 

that tlio suit may not bo properly conducted 

by tlie plaintiff on record, and yet, as 

pointed out by their Lordships of tlie Jud'icial 

Committee in Mofi Lai v. ILarah-id-Bin (20) 

he will he bound by tlie result of the 

litigation even though he is not represented 

at the hearing. But the Legislature has not 

further provided that in the event of devolu- 

tion of interest during tlie pendency of suit 

if the pensoii who has acquired title does 

not obtain leave of the Court to carry on the 

suit, the suit would stand dismissed. Jt is 

also plain that if the person who has 

acquired an interest by devolution, obtains 

leave to carry on the suit, the suit in his hands 

IS not a new suit, for a.s Lord Kingsdown said 

in Prannath v. Eookea Pegtim (21) a 

cause of action is not prolonged by mere 

transfer of the title. It is the old suit 

carried on at his instance and he is bound 

by all proceedings up to the stage when 

he obtains leave to carry on the proceedings- 

Bajaram Bhagwat v. Jibai (22); 7a the matter 

of the petition of Sarat Chandra Singh (23) If 

this view were not maintained, what would 

be the result ? The suit commenced, by the 

plaintiff stands dismissed. The person who 

has acquired the right, title and interest 

(20) 2.5 C. 179; 24 I. A. 170; 1 C. W. N. 639 

(21) 7 M, 1. A. 323 at p. 353; 4 W. R (P C ) 37* t 
Suth. P. C. J. 367; 1 Sar. P. C, J. 692; 19 E R L/' ^ 

(22) 9 B. 151. ' • 

(23) 18 A. 285; A. Vi. N. (1896) 45, 
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of the plaintiff commences a fresh salt. His 
cause of action is the original cause of action 
upon which the Hrst plaintiff coniineiice.. 
his suit. It may conso(iuently liappcn tliat 
while the plea of limitation would have been 
of no avail in answer to the claim of the 
original plaintiff, it may be very eftective as 
an answer to the subsequent suit, it may 
also be asked, if the contention of the appel¬ 
lants were to prevail, what would happen 
in the event of a devolution of the interest of 
the defendants. Would the suit be heard 
ex parte, because the interest of the defend- 
tants had passed to a stranger to the litiga- 
tion or would the suit stand dismissed 
because it was at that stage a suit against 
a person who had no interest m the litiga¬ 
tion Y If the contention of the appellant 
were upheld, there would obviously be cndles.s 
litigation and the substantial riglits of 
litigants might be completely defeated. It 
is also worthy of note that at the stage when 
the objection is taken, neither tlie Court 
nor the parties may be in a position to 
decide that there has been a final and opera¬ 
tive devolution of interest. For instance_ if 
the devolution of interest is due to an execution 
sale of the right, title and interest of tlie 
plaintiff, the validity of that sale may bo 
challenged and the proceedings conseciuent 
thereon may be pr<>tracted. Would the 
original suit be dismissed on the assump¬ 
tion that the sale was valid and operative r" 
If this course were pursued, what would 
happen if it ultimately transpired tliat the 
sale was inoperative and that there had been 
no effective devolution of interest?* No 
doubt cases are conceivable, where tlie Court 
may have to stay the trial of the suit by 
reason of a devolution of the interest of ono 
of the parties in favour of his opponent. 
For instance, if the interest claimed by the 
plaintitfs have been pinrhaseil by tlie defend¬ 
ants, the latter may fairly ask, tliat tlie suit 
be stayed till tlie (piestion oi the \alidity 
of the sale in their favour has been linally 
determined. But except in cases of tins 
peculiar character, it is plain that the trial 
of the suit should not be arrested merely by 
reason of the devolution of the interest 
of the plaintiifs. The succe.ssor-in-interest 
may, if he chooses, obtain leave of tlu; Ctuiit 
under Order XXIL, rule lU, but if he does not 
do so, the original plaintiifs are entitled to 

continue the suit and their .successor will 


be bound by the result of the litigation. 
The consequence will be that the plaintiffs, 

Will obtain a deci'ee which 
will enure to the benefit of their successor. 

The result is that the decree of the Sub¬ 
ordinate Judge is confirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 

CALCUTTA HIGH COURT. 

Civil Rclk No. 1119 of 1913. 
December 16, 1913. 

Presod: —Justice Sir Asutosli Mookerjee, Kr., 

and :\lr. Justice Beachcroft. 

Srimati SHAJAN BIBl an'd others— 
Defenuants —Petitioneks 

versus 

Mould SAFFIRUDDIN—Plainfifp— 

Ori’OsiTE Party. 

('Ivil Pritccfliirc (Act T oj 11)08), 0. /X, r. 13 
Kx ])arto J'v/vv, apiilinitioii to set (isidc - Appeal suh^ 
sc (nentlij piTjerretl—Jiirisdtctton to dcitl with (ippU- 
cat inn. 

A Court, whicli imssinl an r.r decree, is not 

deprived of its jurisdiction to deal with an applica¬ 
tion to set aside the e.v- p irte decree on the merits, 
iiu*r.*Iv l)ecaiis(' an appeal against the tw p-nte decree 
Inis beiMi siibseipiently preferred. 

Sinh’di'ii v. Snltnnjar, 'M) M 535; 17 M. L. J. 436, 
Snraf Chandra V. Dnnodiir, 12 C. NV. N. 885, Damodar 
V. S'lrat Chandra, 3 Ind. Cas. 468; 13 C. W. N. 846, 
and Kinnnd AVit/i v. Jaiindra Nath, 0 Ind. Cas. 189; 
38 0. 31)1; 13 C. L. .1. 221; 15 C. \V. N. 399, followed. 

Application in the matter of Miscellaneous 

Application No. 264 of 1912 of the District 

Judge's Court of Tipperah, in Miscellaneous 

Case No. 140 of 1912 of the Court of the 
^[uusif bth Court, Comilla. 

Balm (ipeudra Kumar Koif, for the Peti¬ 
tioners. 

Balm Jntindra Molian Ghosh, for the 
Opposite Party. 

JUDGMFNT.—We are invited in this 
Rule to discliargo an order by which the 
Court of tirst instance refused an application 
to set aside an ex parte decree. The e.t* patio 
decree was made on the 29th June 1912. On 
the 30th July 1912, the petitioners 
under rule 13 of OrdorlX of the Code of 190y 
to set aside the c.r parte decree. On the next 
day they preferred an appeal to the Distric 
Judge against tlio c.r pur/c decree, as they 
were entitled to do under sub-section 2 o 

section 96 of the Code. On the IftU 

December 1912 the application to set aside 
tlio cr p-irfe decree was taken up for disposal. 

Tlu C.mrt dismissed the application on the 
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ground that as an appeal had been preferred 
against the e.v parte decree, the power of the 
Court, wliich had made tlie e.c parte decree, 
to set it aside liad terminated. The peti¬ 
tioner appealed to the District Judge against 
this order under clause (d), rule 1, of Order 

XL III. The District Judge dismissed the appeal 

on the ground that if the petitioner liad any 
grievance, he would have his remedy in tlie 
appeal against the e.v parte decree and it was 
consequently supei-Huous to take evidence to 
determine whether there were good grounds 
to set aside the e.v parte decree. We are now 
invited to liold that the primary Court 
refused to exercise a jurisdiction vested in 
it by law when it refused to entertain the 
application to set aside the e.v parte decree. 
We are of opinion that this contention is well- 
founded. 

It cannot be disputed tliat the Court had 
jurisdiction to entertain the application when 
it was made on the JOtli July 1912. On 
what principle can it be held that such 
jurisdiction was destroyed as soon as an 
appeal was preferred to the District Judge 
against the e.v parte decree? The proceeding 
to set aside the e.v parte decree and the 
appeal to the superior tribunal are entirely 
distinct in their scope and purpose. If the 
application to set aside the c.r parte decree is 
successful, the suit will stand revived and the 
defendant will have an opportunity to estab¬ 
lish his defence on the merits. In the 
appeal, lie is restricted to the materials 
already on the record brought in by the 
plaintiff behind his back and without his 
knowledge. He can at least show that the 
materials on the record do not justify the 
decree made in favour of the plaintiff. There 
is thus no reason apparent why the defendant 
should not have a two-fold remedy. We 
are not prepared to adopt the view taken 
in Sanhava v. Suhrayar (1) that as soon as 
an appeal has been preferred, the Appellate 
Court has seizin of the suit and the jurisdic¬ 
tion of the primary Court is destroyed, with 
the result that the Appellate Court there¬ 
after becomes competent to deal with an 
application to set aside the ex parte decree 
under section 107 read with Order IX, 
rule 13. The argument is obviously falla¬ 
cious, because although the Appellate Court 
acquires jurisdiction to confirm, reverse 

t 

(1) 30 M. 535; 17 M. h. J. 4.3G. 


or modify the decree, still the decree con^ 
tinues to be the decree of the primary Court 
till it has been confirmed, reversed or 
modified by the decree of the Appellate 
Court. Order IX, rule 13, authorises the 
Court to set aside an e.v parte decree made 
by itself. Section 107, sub-section 2, read 
with Order IX, rule 13, may be taken to 
authorise an Appellate Court to set aside 
an e.v parte decree made in the exercise of 
its appellate jurisdiction (as expressly laid 
down in Order XLI, rule 21), but it does 
not authorise an Appellate Court to entertain 
an application to set aside an ex parte decree 
made by a Subordinate Court. We are 
of opinion tliat the original Court was not 
deprived of its jurisdiction to deal with 
the application to set aside the ex parte 
decree on the merits, merely because an 
appeal against the e.v parte decree was 
subsequently preferred to the District 
Julge. The view we tnke is supported by 
the cases of Nuru/' Chamha v. Tht.iv.xlar {2), 
Dainoilar v. Sarat Chandra (3) and Knmud 
Nath v. Jatlndra Nath (4). 

The result is that tliis Rule is made 
ab.snlute and the orders of the Courts below 
are discharged. The application under 
Order IX, rule 13, presented on the 30th 
July 1912 will be restored and heard 
on the merits in the presence of both 
parties. The petitioner is entitled to his 
costs throughout these proceedings. We 
assess the liearing fee in this Court at two 
gold moliurs. 


UUoVlULa 


(2) 12 C. W. N. 885. 

(3) 3 Ind. Cas. 468; 13 C. W. N. 846. 

(4) 9 Ind. Cas. 189; 38 C. 394; 13 C. L. J. 221* 
C. W. N. 399. 
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MADRAS HIGH COURT. 

Appeal against Order No. 322 op 191.3. 

September 23, 1914. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

^^HIVELII PILLAI and others_ 

Respondents Nos. 2 to 5—Appellants 

rersas 

MARUDA PILLAI ah'as SOMASUNDA- 

RAM PILLAI— Petition'er—Respoxdent. 

Ctvil Procedttre Code (Act To/1908), s. 4S-Court 
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p^g$iy}g (Irrrrr, wUrfhor hag jnrisdiclinn fo r.vt’cnfe if 
oftvr trniisfrr of jn r^.■«lirf}on - Sfai)-i>i.ai(t of e.vccufiou — 
Appllrafion for rf>rrpction not 

Corr(^rfion nof rggrtiflaJ fo rali'fifijo} nppUnition. 

A Court, which passes a decree for the sale of 
certain properties, cannot, after transfer of juris¬ 
diction, entertain an application for sale of those 

])r(4portios. ^ 

Pandnrniiua Miohtliarx. Vuthilinga Roddi, 30 Al. o3/; 
2M. L. T. 4(iG; 17 i\I- I'- J- 417 and doinafltaw Alainchi 
V, Komandiir Krishuainnrltarhi, 27 M. dis- 

tinpfuished. 

AUagnniyi MndnJiyar v. Thiyagaraja MndaJiyar, 7 
Ind. Cas. 804; (1‘UO) U- W. X. 477; 8 L. T. 299 
and S’lhhiah Xaickar v. Rauianafhan Chattiar, 22 Ind. 
Cas. 899; 2G M. L. J. 189; (1914) M.W.X. 203; I L W. 
251; 37 M. 462, folh)wed. 

The validity <*f the original jiresentation of an 
application foV execution of a decree is not affected 
l>v a suliseipicnt order of return for correcli*)n of 
irefocts unless the defects to he corrected are sucli a.s 
to prejudice the jnd''!nent-d(d)tor sul).«tantially. 

Therefon', an application ff)r execution n*turned for 
Correction of defects, not es.-icntial tt) the validity 
of the applicatifon. altlioui^li not re-presented after 
corrcction, is a step-in-aid of execution and is valid 
for the purpose of section -IS, Civil Procedure Code. 


Rayliiiitaflia Thafha Chariar v. Veiikafcsn Taudeer, 20 
101; 12 iM. \j. J. 435; (lopaf Sah v. Jaiihi KoCi\ 23 C. 
217; RnmaiKidnii (.'lirtfl V. Pmafamfini, G M 250 and 
Rainainian v. Kadir Raihn Saltihf 31 M. GS; 3 M. L. T. 


iin iriayya 

251; 17 M. L. 4. 59G, followed. 


Appeal a,gainst the order of the Court of 
the Subordinate Jud.tre of Kumhakonam, in 
Execution Petition No. dO of 19ld, in Original 

Suit No. 15 of ISO!). 

^^Ir. B. Som-tiiiin, for Mr. N. Dnrasairmy 

Aiyar, for the Appellant.s. 

^[r. K. Btnnurhffii'li'd for the Ke- 


fipondents. 


JPDG.MKNT.—The first quo.stion argued 
is whether tlic application of ‘27tli June 1910 
was a .step-in-aid of execution. Appellant 
(2nd defendant) contends that it was not, 
because it was presented to the ^Mayava- 
ram Court to wliicli jurisdiction over the 
suit property bad lately been transferred, not 
to the Kumhakonam Oourt which passed the 
decree. Appellant relies on BduthirdUffa 
MndaUd)' w. Vnfliifin(/a /ihvA//(l)and f tnnidfJidni 
Alameltc v. KnuuDithtr Krisli/iantdclidrht (2). 
The latter ease turned on acfiuieseenee in the 
Court's juri.sdiction and is not in point. 
The correctness of the foiuner has been 
doubted in Alldfiappa }[}i(ldli{/dr v. Thii/doardjd 
Muddlfyar (J) and it was not followed in 


(1) 80 M. 537; 2 M. L. 41)0; 17 M. L. J. 417. 

(2) 27 M. 118. 

(3) 7 Ind. Cas. SOI; (1910) M. W. X. 477; 8 M. L. 
T. 299. 


Sahhiah Naicker v. BamanatJian Cliettiar (4), 
In tlie last-mentioned ca.se the whole ques- 
tion w'as considered fully, though the Court 
was not obliged to act on its conclusion, since 
it could deal with the matter by means of 
ii transfer. That conclusion which we adopt 
is tliat the Court which passed a decree for 
.sale cannot, after a transfer of jurisdiction, 
even entertain an application for the sale of 
the suit properties. We have not been shown 
that for the present purpose any distinction 
ran be drawn between execution of a decree 
of that nature and the decree before us, one 
for possession. We, therefore, hold that the 
application of 27th June 1910 was not made 
to tlie wrong Court. 

It is next urged that the applications of 
27th April 1907 and 27th June 1910 were 
not steps-in-aid of execution, because they 
were not properly presented. They were in 
fact filed in Court, hut were returned for 
correction of defects and eventually were not 
re-presented cor)'cctod. No doubt in 
TJtdthd Chdt'idr v. lV»A*«/cxrt 'Tairker (5) and 
(Jopal Bdh v. Jdnkl Koer (6) it was held that an 
application returned for correction must bo 
treated as having been presented, when the 
Court lias accepted it corrected. But in the 
former case tlie defect was fundamental 
and the application should have been re¬ 
jected in the lirst instance: and tlie latter 
decision expressly dissented from a series 
of .Madras cases beginning with Bama* 
vdihni (*hefti\. Beridfdmhdi{l)^ in which it was 
held that tlie validity of the original presenta¬ 
tion was not nlfcctcd by a subsequent order 
of return, unless the defects to be corrected 
were sucli as to prejudice the judgment- 
debtor substantially. See also Bamayyayi v, 
Kddir Bdchd Sdhib {S). The defects in the 
applications now in quo.stion were not of 
that character. Only one of them calks for 
notice, the fact that the application of 1910 
was not accompanied by a petition under 
Order XXXI1, rule 12, Civil Procedure Code. 
J’lio explanation that that rule applies only to 
pending proceedings i.s, however, sufficient. 
In these circumstances the fact that these 
applications wore returned does not deprive 


(4) 22 Tiul. Cas. 899; 26 M. L. J. 189; (1914) M. W. 
205: I L. \V. 251; 37 M. 402. 

(.5) 20 M. 101; 12 M. h, J. -135. 

(0) 23 C. 217. 

(7) 0 M. 250. 

(8) 31 Al. 08; 3 'SI. L. T. 264; 17 M. L, J. 69Q 
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them of their character as steps-in-aid of 
execution. 

Appellant, however, contends that this 
conclusion is a:Sected by the decree-holder’s 
failure ever to re-present these applications 
properly corrected to the satisfaction of the 
Court. This IS material also to his argument 
regarding the application of 6th December 
1912. It was returned, as they were, for 
similar defects and had not been corrected 
and accepted by 31st December 1912. It is 
true that in the present Code, which was in 
force at the date of the two last applications 
in question, there is a special provision for 
the calculation of limitation from the date of 
first presentation, where an application has 
been amended,” Order XXI, rule 17. But 
that we think assumes, what is not here 
the case, that the amendment required was 
essential to the validity of the application. 
If the application was valid without amend¬ 
ment with reference to the authorities al¬ 
ready cited, it must be held to be a step-in- 
aid and to be valid for the purpose of sec¬ 
tion 48, Civil Procedure Code. 

Appellant’s remaining argument based on 
that section must, therefore, fail, because 
there had been a valid presentation of the 
application now before us within twelve 
years from the date of the decree, that is 
before 6th December 1912. It is urged that 
that application is not the one before us, 
because after it had been returned by the 
Mayavaram Court for amendment in non- 
essential respects, it was re-presented on 
15th January 1913, after jurisdiction had 
been transferred to the Kumbakonam Court 
by notification with effect from 1st January 
1913, with a prayer for its return for pre¬ 
sentation to the latter Court as the proper 
one. It Avas returned and presented accord¬ 
ingly, and we are asked to consider this 
prayer as a Avithdrawal of the application by 
respondent, to which the Court gave effect by 
its order. 'We cannot do so, since the 
Mayavaram Court, on losing its jurisdiction, 
lost also its power to deal Avith the applica¬ 
tion in any Avay, and respondent’s prayer and 
the Court’s order on it could have no legal 
effect. In these circumstances it is not 
necessary for us to consider whether re¬ 
spondent’s delay in applying to the Kumbako¬ 
nam Court can be excused under section 14 of 
the Limitation Act. The application must 
b? treated as having Ibeen on the file of th^ 


Mayavaram Court, until it was transferred 
with the other business of that Court to the 
Kumbakonam Court; and it is immaterial 
whether it was taken to the latter by 

respondent or sent there with the Mayavaram 
Court s other records. 

The appeal must, therefore, bo dismissed 
AVlth costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Second Civil Appeal No. 1109 op 1912. 

December 2, 1914. 
PresenU—^lr. Justice Rattigan and 
Mr. Justice Rossignol. 
MANGHI RAM and others—Defendants 

Appellants 


Fimi OF RAM SARAN DAS-MAMAN 
CHAND, THROUGH KUNDAN LAL 
■—Plaintiffs—Respondents. 

Principal and agent—Money cpent by agent for 

principal—Right of agent to compensation—Limiiation 
Act DXo/1908), Sch. I, Art. 83. 

The right of an agent to be recouped by his 
principal m respect of losses sustained by tlie a^^ent 
in Ins agency is a direct consequence of the a<yencv 
contract, and a suit to enforce the rigJit is governed 
by Article 83 of the Limitation Act. 

Second appeal from the decree of the Divi¬ 
sional Judge, Hissar, dated the 11th May 

1912, reversing that of the District Judge 
Rohtak, dated the 30th November 1911^ 

dismissing the claim. ’ 


The Hon’ble Mr. Muhammad ShaA K B 
for the Appellants. * ’’ 

Rai Bahadur Pandit Sheo Narain. for thf> 
Respondents. 


JUDGMENT.—The plaintiffs’-suit is one 

for recouper on the allegation that they 
acted as the defendants’ agents in entering 
upon certain hadni transactions, that tho.se 
transactions resulted in a loss to the defend¬ 
ants and that plaintiffs as agents of the 
defendants, paid those losses to the Avinnino- 
third parties Avho are outside this suit. 

Plaintiffs sued to recover these losses from 
defendants and the first Court dismissed the 
claim on the preliminary point that it Avas 
time-barred, inasmuch as it Avas brought 
just under six years from the date of the 
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accrual of cause of action, whereas the limi¬ 
tation for the suit was limitetl to tliree years 
by Article ti-J of the Limitation Act of 190b. 

Erora this decree of dismissal an appea 
was had to the Divisional Court, which held 
that the suit fell under Article G1 of the 
Act and remanded the ca.se for a decision on 

the merits. , . , 

In the result the first Court again dismissed 

the suit on the ground that the defendants 

had not authorized the plaintiffs to enter 

into these transactions, but the Divisional 

Court on appeal reversed this finding and 

decreed for the plaintiffs. 

Against this decree tlie defendants liave 

preferred a second appeal and we have lieard 
arguments on the point of limitation only. 

The appellants’ contention, briefly put, 
is that the plaintiff’s claim is based on an 
implied contract to indemnify bim for his 
disbursements on the defendants’ behalf, that 
when two Articles of the Limitation Act 
are prtma farie applicable to the facts of a 
case, the preference must be given to the 
particular over the general, conseriuently 
Article 83 and, if not that Article, tlien Arti¬ 
cles 65 or 115 provide the proper limitation, 
whilst Article 61 applies to contingencies 
such as are contemplated by sections 69 and 

70 of the Contract Act. 

Article 115 is a residuary Article, and 

comes into operation only in cases to which 
no other Article applies. If Article 83 be 
lield not to apply by reason of the fact that 
plaintiff sues, not on a contract, but on an 
obligation imposed upon defendant independ¬ 
ently of bis contract, then Article 115 must 
be rejected on the same grounds. Article 65 
must be ruled out for the same reason. 3’ho 
contest tlien lies between Articles 61 and 83 

and the plaintiffs-respondents quote Kamla- 
sivami ViUai Araymnhal (l) as authority 

for the view that Article 61, and not Article 
83, governs this case. 

Though in tlio General Act the period (if 
limitation under each of these Articles is 
three years, under the ibinjab Loans Limita¬ 
tion Act the period under Article 61 lias 
been extended to six years. 

The plaintiffs-respondents maintain that the 
obligation to indemnify does not flow from the 
nexus of principal and agent, is not part of tlio 


contract, but is an obligation imposed upon 
defendants by Statute independently of the 
contract. 

With all respect, we find it difficult to 
follow the reasoning of the Madras Court 
and are unable to reach its conclusion. 

Its ratio (hculcndi appears to be that the 
agent's right to indemnification is no part of 
the agency contract, but is conferred upon 
him by Statute Law. 

But section 222 of the Contract Act pur¬ 
ports to be and is an integral part of the law 
of contract and it merely affirms and expressly 
lays down one of the principles of the law 
of contract. In effect it says that, unleps 
there be some agreement to the contrary, the 
establishment of the relation of principal and 
agent shall inevitably bring in its train the 
liability of the principal to indemnify the 
agent. The right, instead of being merely 
implied in accordance with general principles, 
is expressed clearly by the Statute. To take 
the case of a mortgage, could not the mortga¬ 
gor redeem, if there were no special provision 
for redemption in the mortgage contract and 
no Statute Law on the point ? Or in this very 
case, are we to hold that if section 222 of the 
Contract Act did not exist, no action by the 
damnified agent would lie ? 

We have no difticulty in holding that the 
right of the agent to be recouped by his 
principal in respect of losses sustained by the 
agent in his agency is a direct consequence 
of the agency contract. 

Consequently, we hold that Article 33 of 
the Limitation Act fits the facts of this case 
exactly. The suit was brought more than 
three years after the plaintiffs were damnified 
and is, therefore, barred by time. 

The result, therefore, is that the appeal is 

accepted, the Divisional Court’s decree is 
reversed and the suit dismissed with costs 
throughout. 

Appeal accepted. 




(1) 7 [nfi. f’lis. M- 167; (lOlO) M. W. N. 

31(i; liO b. -b 6K11; 8 M. h. '1'. lOt. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1241 of 1913. 

November 25, 1914. 

Present :—Sir Henr 3 ^ Richards, Kt., Chief 

Justice, and Justice Sir P. 0. Banerji, Kt. 

KASHI RAM AND OTHERS—Plaintiffs_ 

Appellants 

versus 

HET SINGH AND OTHERS—Defendants_ 

Respondents. 

Mortgage - Discharge of previous mortgages—Churae 
— Priority. 

A co-mortpragor wlio discharges a prior morto-ao-e 
lias a prior cliarge over the propertj' as against those 
wlio discharge a subsequent mortgage. 

Har Prasad v. Raghunandan Prasad, 1 Ind. Cas. 
82o; 31 A. 166 at p. 16S; 6 A. L. J. 67, referred to. 

Second appeal from the decision of the 
District Judge of Agra, dated the 14th 
August 1913. 

Mr, S. K. Dar, for the Appellants. 

Mr. Durga Charan Banerji, for the Re¬ 
spondents. 

JUDGMENT.—The facts connected with 
the suit out of which this appeal arises are 
a little complicated, but they nevertheless 
may very shortly be stated. Tikam Singh 
made a mortgage in the year 1880 of a 
village called Kokna. A second mortgage 
was made in the year 1889 by the same 
Tikam Singh and five of his sons. A third 
mortgage was made in the year 1891 by the 
same Tikam Singh and two sons. The 
village was at that time joint family pro¬ 
perty. Subsequently the sons of Tikam 
Singh divided the village into a number of 
viahals. The mortgagee under the moi'tgage 
of 1880 brought a suit against Het Singh, 
one of the sons, with the result that liis 
onahal was sold and the mortgage discharged. 
Het Singh brought a suit against his 
brothers and their children claiming contri¬ 
bution under section '2 of the Transfer of 
Property Act and obtained a decree. In the 
meantime, however, the plaintiffs had dis¬ 
charged the two later mortgages and they 
brought the present .suit claiming that they 
also had a charge under section 82. It was 
useless to them to claim any charge against 
the mahal which had belonged to Het Singh, 
because that mahal had been sold in discharge 
of first mortgage. A number of questions 
■were gone into in the Court below which, it 


appears to us, were ?iot very relevant. The 
Court of first instance granted the plaintiffs a 
decree. The lower Appellate Court modified 
the decree of the Court of first instance bv 
dismissing the suit of .some of tlie plaintiffs 
on the ground that they pleaded their claim 
as a set-off to the suit brought by Het Singh, 
that such plea was decided against them and 
that accordingly on the principle of re*' 
OUihcata tliey could not now set up a claim 
which was disposed of in the previous litiga¬ 
tion. Had it been necessary to decide the 
point, we doubt very much that we would 
have agreed with the lower Appellate Court on 
this question of set-off. It seems to us very 
doubtful whether under tlie circumstances of 
the present case ^the claim of the plaintiffs 
couldjiave been “setoff” against the claim of 
Het Singh in the previous litigation. In the 
view we take of the case, however, it is 
unnecessary to decide this point. It seems to 
us that the only question Avliich it is necessary 
to decide is the question of the priority of the 
charge of Het Singli. The mortgage of 1880 
was not discharged until the 20th of April 
1907. If Het Singli’s charge is to take priority 
as of this date, then it would appear to us tliat 
the plaintiffs would be entitled to make the 
interest” of the defendants, i.e., their charge 
contribute rateably to the discliarge of the two 
•mortgagesof 1889 and ls91. On the other 
hand if Het Singh’s cJiarge takes priority from 
the date of the mortgage of 1880, then the 
plaintiffs are not entitled to any charge under 
section82 of the Transfer of Property Act. The 
very question seems to Jiave arisen in the ca.se 
of Har Prasad v. llaghunandan Prasad (l). 

At page 168 of the judgment there is the 
following passage;—“The next question is 
whether this cliarge can take priority over 
the plaintiffs’ mortgage. No doubt the charge 
came into existence when the mortgage was 
paid oft', but as the person who acquired the 
charp had discharged a prior mortgage he 
acquired, we think, priority over an interme¬ 
diate puisne mortgagee. There can be no doubt 
that a subsequent mortgagee or the purchaser 
of the equity of redemption, who pays off a 
prior mortgage,acquires on equitable grounds 

priority over a puisne mortgagee. On the 
principle of subrogation he is substituted for 
the prior mortgagee an I ac iuire.s the rights 

(1) 1 Ind. Cas. 825 at p. 826; 31 A. 166 at p. lOS 6 
A. L. 67. ^ 
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of snch mortgagee and the benefit of the 
securities held l>y Idiii. We fail to see 
any difference in principle between the 
case of a subsequent mortgagee or pur- 
cliaser of the equity of redemption and 
that of a co-mortgagor who satisfies a prior 
mortgage. Jiotli classe.s of persons relieve 
another and his property of the liability which 
attaches t(» them and tiie same principles of 
justice and equity which apply to the one class 
equally apply to the otlier.’" 

Applying this principle to the present case, 
it would appear that the plaintiffs' position 
cannot be placed higher than that of standing 
in the shoes of the mortgagees under tlie mort¬ 
gages of 188band that is to say, thatthey 

are puisne to Het Singh and his successors- 
in-title, who for the purposes of tljc pi*esent 
claim stand in the shoes of the mortgagee 
under the mortgage of 1880, which was dis¬ 
charged by the sale of Het Singh's property. 

This being so, it is clear tliat none (jf the 
plaintiffs have ajiy rigplit against the person or 
property of the defendants. The result is 
that we must dismiss tliis appeal witli costs, 
including fees in tliis Court on the higher 
scale. 

A i pea I (/i '>ni /V.sw/. 


MADItAS HKIll COUHT. 

Si-X'ONO Civil. Ai’I-i:ai. Nu. <if 19l*J. 

(Ictoher Ibl-k 

—Mr. Justice Sadasiva Aiyar and 
Ml*. Justice Napier. 

KANNC ClIKTTY—Pi.Ai.NTiFF—AirKLi.ANi' 

frrsvs 

A^MIKTHAM.MAC am* m iii:i:s— l)i:ri;NiiAXTs 

—JC:s!'un;i|-ms. 

JlniiJil L'.ir—Ahi iiii/khi- - I! I'loir - Xrr,■Sf.il — I'ri/t'nf 

n J<ir Irssrr aiii"ii,il - Iiiilisni l,ij S‘ilc — 

)S«/c, ii.hfllirr nilitl. 

It ill the ca."!’of a j-alc liv a a b'luall |M>rii(>a 

of ilic |jnrclias(‘-iiM)in v was iml p.r iiigonl 

iK'crssitv, it (l<ics iu)t ff)ll<i\v that llir salr ilsi-lf was 
not <!iic to a(*c<‘ssity, unlc.'^s i( conld lie it asonahlv 
})rcsniiio(l oi- iinlrss it is provorl iliat llio sail- of 
loser jn-ojMTly for tlie e.vact amount najiiired for 
urgi'iit iiec'< s.'-if\’ was i'easihho 

Secnml aj>pcal against the detu-eo of tlie 

District Court of Coimbatore, in Ajipeal 

»Duit Nu. 172 uf 1911, preferred against 


that of the District Munsif of Erode, in 
Original Suit No. 1-19 of 1908. 

FACTS.— The plaintiff and the 1st 

defendiuit's husband were brothers. These 
and others originally formed members of an 
undivided Hindu family. They subsequently 
became divided, a deed of partition 
liaving been executed. After that partition, 
however, the two brothers lived together, 
tlie latter managing the properties. They 
also cari’ied on a joint trade and executed 
jointly bonds to third parties. One of the 
brothers died and after his death the 
plaintiff, the surviving brother, paid some 
of his debts. The widow of the deceased 
having come into possession of the suit 
property, alienated a portion tliereof, 
the plaintiff* sued for possession of the 
suit property which, he claimed, had fallen 
ti him by right of survivorship, as the 
brothers had become re-united after partition, 
and for setting aside the alienation by 
the widow. The widow was the 1st 
defendant and tlie other defendants were her 
alienees. The defendants contended that 
tliere had been no re-union and that the 
willow was entitled to the property as 
the same was the separate property of 
tlie deceased. The lowoi’ Courts found 
that the brothers lived together after 

partition, tliat they jointly traded and 
executed pro-ni)tes, tliat tlie plaintiff paid 
flu* debts of bis deceased brother and 
that the alienation made by the widow 
was not justilioil by legal necessity to 
the extent of Us. b.Mh They, however, held 
that there uas no re*union and dismissed 

the plaintiff's suit. Thereupon the plaintiff 
preferred this second appeal. 

l\v.K. h\ Siihrahwiniwf S(U<tna)', iov ihQ 
Appellant;—The lower Courts have found that 
fhoi e has been joint manrigemcnt and joint 
execution ;'f documents and payment of 
debt of one brother by ibo other. 1 ho 
legal inferei; *0 which these facts arc capable 
of is one of ro-union. The lower Courts 
having found these facts, they were bound to 
draw tlie necessary legal inference and they 
erred in not doing so. On the finding tia 
Die sum of J{s. 550 was not necessary, the 
sale ought to liave been set aside, the ven ee 
being given a ebarge for the amount oun 
to have been required for justitiable 
Further the widow has to account for Rs. /UU 
found to have been collected by her* 
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Mr. T M. ICnshnaswamy Iyer, for the Ist 
Respondent;—A sale ought not to be .set aside 
when the major portion of the consideration 
WI.S for necessity. Thahgam Eamanne v. 
KaJagare Gaugnyya (1); Felaram Boy v. 

uffaZawnmf (2) and Appeals No.s. 112 and 
iio or 1909. 

o for the Respond- 

euts Nos. 2 to 6, was not called. 

JUDGMENT.—We do not think that the 
lower Appellate Court was legally bound to 
infer re-un.on on the facts found by it and it 
i\a.s justihed, after considering all the facts 
including those facts relied on by the plaint¬ 
iff s learned Vakil, to arrive at the opposite 
conclusion. 


As regards the validity of the sale-deed, 
Exhibit y, dated 19th October 1904, for 
Rs. 2,700, there is clear evidence that 
Rs. 2,150 went to discharge debts binding 
on the reversioners. Assuming that the 
remaining Rs. 550 of the purchase-money 
■vvas not required for urgent necessity, it 
does not follow that the sale itself Avas 
not due to necessity, unless it could be 
reasonably presumed or unless it is proved 
that the sale of a lesser area for the exact 
amount of Rs. 2,150 Avas feasible. It is not 
shoAvn that any such reasonable presumption 
arises on the circumstances of the case (see 
also Appeal Suits Nos. 112 and 113 of 1909). 

The .second appeal is dismissed Avith costs 
of the 3rd respondent. 


, ^ Appeal dLsmissed, 

(1) 26 Inch Cas. 178; 27 U. L. J. 132. 

(2) 6 Ind. Cas. 207; U C. W. N. 895. 



foot of the mortgage forecloses it, flic rcwimfer can 
sue for ejectment in a Revenue Court umler sec 
tion 31 of the Agra Tenancy Act. Rut a suit for a 
dedaiation that siicli mortga-ro ami decree Avere 

null ami vou\ and not binding on the Ian llord, Avould 
lie m the Civil Court. 


Second appeal from 
Additional Subordinate 
dated 11th June 1913. 


the decision of the 
Judge of Mainpuri, 


Mr. A, P. Dnhc^ for tlie Appellants. 
^Ir. Gnizari Lai, for the Re.spondents, 


JUDGMENT.—This is a second appeal in 
a suit Avhich lias arisen out of the folloAAnng 
circum-stances. In the year IS97 an occu¬ 
pancy tenant gave a mortgage, Avith condi¬ 
tional sale to a mortgagee, of one plot of land 
forming part of his occupancy tenure. That 
tenant is now represented by defendants Nos. 
3 and 4 in the present suit. The mortgagee 
is represented by defendants Nos. 1 and 2, 
A foreclosure suit Avas brought against the 
tenant by the mortgagees, and it Avas decreed 
by the 13th April 1905. Final decree A\'as 
obtained, AA^as put into execution and the 

mortgagees-decree-holders obtained posses¬ 
sion through the Civil Court on tlie 14t]i 
January 1912. To none of these proceedings 
AA'as the plaintiff or his representative a 
party. The present suit Avas brought on 
November 15th, 1912, by the zemindar against 
the occupancy tenant and the mortgagees- 
decree-holders. The folloAving reliefs Avere 
asked for: that it may be declared that all pro¬ 
ceedings taken in regard to the mortgage, the 
decree and the obtaining of possession AA^ere 
null and void as against the plaintiffs and, 
secondly, that the occupancy tenants and their 
transferees be di.spossessed and the plaintiffs 
put into possession. The suit Avas instituted in 
the Court of the Munsif Avho decreed it. On 
appeal the only point argued before the 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1360 of 1913. 

November 23, 1914. 

Present: —Mr. Justice Tudball. 

LACHMIN NARAIN and others— 
Plaintiffs—Appellants 

versus 

KALKA PRASAD and another— 
Dependants—Respondents. 

Agra Tenancy Act {II of 1901», ss. 20, 31, 167— 
Illegal transfer of occupancy holding — Ejectment — 
Jurisdiction of Civil or Revenue Court-^Suit jor dr- 
claration that mortgage of occupancy is null and void, 
whether cognizable by Civil Court, 

Where an oocupancy tenant mortgagea his hold¬ 
ing and the mortgagee after obtaining a decree on 


Court beloAv Avas one of jurisdiction. The 
Court beloAv treated the case in a peculiar 
manner. The point before it Avas only one of 
jurisdiction. It actually held that the suit 
Avas one under sectioq 31, clause 2, AAdiich is 
mentioned in group (c) of Schedule IV of 
the Tenancy Act of 1901 and as in that 
Schedule the period of limitation for such a 
suit is one year calculated from the date 
on Avhioh the illegal transfer Avas made and 
as the suit has been brought more than twelve 
years from the date of the original mort. 
gage, it Avas barred by limitation. The argu¬ 
ment before me is that section 31 of the 
Tenancy Act does not govern the present 
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suit at all, tliat the Hevenne Court lias no 
power to declare a decree (»f the Civil Court 
to be null and void, that section ol does not 
cover or include those transfer.', whicli are 
declared to be illegal by section '20, clause 
or section 21 and that tlie case is one which 
is cognizable by a Civil Court aixl is well 
within the period of twelvt‘ years. In tlie 
alternative I am asked to grant to the 
plaintiffs a declaration that the Civil Court 
decree and all proceedings taken thereunder 
are null and void as against tlie plaintiffs and 
not binding upon them, this being a declara¬ 
tion which tlie llevenue Cuui't would have no 
authority to grant. 

This is asked with a view to enable the 
plaintiffs to take further proceedings in the 
lievenue Court for ejectment of the opposite 
party. It seems to me that the suit as 
brouglit, in so far as the relief in ejeetment 
is concerned, is clearly a suit contemplatedlby 
section 31 of tlie Tenancy Act. At the time 
when tlie mortgage was made, /.c., in the 
year 1897 the old Jieiit Act was in force, 
but even under that Act the traiisfei* was 
illegal and could have been set asitle. The 
present suit, if it bad been lirouglit before 
Act 11 of 1901 came into force, to obtain 
this relief, would have been brought in the 
Civil Court. But Act Jl of 19t)l Inis clearly 
in view of sections 20, 21, i>l and 1(>7 
i‘eniovcd a suit of this naliii'e from the 
jurisdiction of Ihi' C’i\il Courl and has placed 
it under (he jurisdiction of the Iteveiiue Chuirt. 
Tlie illegal transfers contemplated by .<cciion 
31 of the 'I'eiiaiicy Act clearly so include 
and cover Ihe illegal ti-ansfers mentioned 
in sections 20 ami 21. Some stre.ss is laid on 
the use of the word \«.idalile’ in section 
31. it (vntlicts, in one sens(>, with the 
meaning of sections 20 and 21. Jbit it seems 
to me that it is (juite eli'ar lliat Ihe word 
voidable’ is used in a wi'ong sense in section 
31. Ihe object (tl that section is simply 
to state tlie metliods in uliicli a Zt niiuihir 
may avoid the result of a void transb-r made 
by a tenant. It points out that llie zc„iiii,l,ir 
may sue for cancellation (4’ th(> same, tboiiLdi 
it seems dillicuU to understand uliy a void 
transfersboiihl reipiire caiM-cllation: it also 
enables him to eject l»oth tlu' tmiant and the 
transferee. Ters.mally I lia\e no diudh. 
whate\er that if an illegal transfer of any 
descj-i])ti(Ui w liatsou\i‘r is made by a tenant 
at the pre.seiil time, the landlord if lie wishes 


to interfere in the matter must do so by a 
suit brought in the Revenue Court in terms 
of .section 31 of the Tenancy Act. It is 
clear, therefore, that the present suit in so 
far as It seeks the ejectment of the trans¬ 
ferors and the transferees, is a suit which can 
only lie brought in the Revenue Court and the 
(hmrt of the Munsif had no jurisdiction what- 
.soever to deal with that portion of the case. 

In a suit of that description, moreover, an 
appeal does not lie to the Civil Court but to 
the Revenue Court {ride Schedule IV of the 
Act). Otherwise if the appeal had lain to the 
Civil Court, the (luestion of jurisdiction would 
have fallen to the ground in the Court of 
Appeal. 

There remains the question of the declara¬ 
tion tiiat tlie decree and possession there¬ 
under arc null and void and not binding on 
tbe plaintiffs. This, in iny opinion, is correct. 
Section 20, clause 2, of the Tenancy Act 
clearly states that the interest of an occu¬ 
pancy tenant is not transferable in execution 
of a decree of tbe Civil Court. Also where the 
interest of the tenant is not transferable, sec¬ 
tion 21 states tliat be shall not be competent 
to transfer bis bolding or any part thereof 
otlierwisi' than by sub-lease as hereinafter 
pi'o\ itled. till hehnlf t>f the respondents 
it is urged tliat to grant to the plaintiffs this 
declaration will be of no use because, if they 
go to the Revenue Court now to seek eject- 
mmit they will l)e met by tbe bar of limita¬ 
tion. 3’lie i»lainliff came into Court within 
twel\e iiionths ol'the delivery of possession 
by the Civil Court, it is quite possible 
that tbe Re\inue Court may treat that 
delivery of jiosse>sion as an illegal trans¬ 
fer ill execution of a decree of tbe 
Civil Court and may possibly grant to tbe 
jiresont appellants tbe whole of the period 
wliieli lias bemi occupied in tlie present 
litigation, on the ground that tlicy have 
jiilf brought llieir suit in ejectment in a 
wrong C«<urt. It is quite possible that the 
iu'venue Court may, therefore, bold that there 
is no l»ar i*f limitation. It is not for luo 
to lay di»wn for the Ixevonue Court what it 
ought, or ouglit iu>t to do. But in view of 
tliis i>ossiliiliiy and in view also of the fact 
tliat tlie inoiTgnge, the decree and delivery 
(»f possi‘ssion were ail contrary to law, I think 
J shall be justified in granting to the plaint¬ 
iffs at least the declaration Avhich they seek. 
It mn.v possibly be of copsiderablo use to 
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them in the Revenue Court. The grant of the 
declaration is a matter of discretion. It was 
' clearly asked for by the plaintifPs in their 
plaint. In the result tJie suit so far as it is 
a suit for ejectment, must fail on the ground 
that the Civil Court had no jurisdiction to 
entertain it. In so far as the suit is one for 
. declaration, that the decree and proceed¬ 
ings taken in execution thereof are- all con¬ 
trary to law, null and void and not binding 
on the plaintiff, I think tlie suit should 
be decreed. I, therefore, allow the appeal 
to this extent that I grant to the plaint¬ 
iffs the declaration that I have just set 
foith above. The rest of the claim stands 
dismissed. The parties will pay and receive 
costs in all Courts in proportion to failure 
and success. Costs in this Court will include 
fees on the higher scale. 

Appeal partly allowed. 


MADRAS HIG-H COURT. 

Appeal against Order No. 178 op 1912 

February 19, 1913. 

Present'. Justice Sir Ralph Benson, Kt., 

Justice Sundara Aiyar. 

The OFFICIAL ASSIGNEE op MADRAS 

Petitioner—Appellant 


o ivo 

N. PONNUSAWMY MUDALI and anothe 
—Plaintiff-Decree-holder and. 
P^kchaser—Respondents. 
Presidency Towns Insolvency Act {HI of 1909), & 

sale—tiuhsequent insolvency 

rlT'A pwixhaser's right—Official Assione 

light of to set aside sale and stop confirmation. 

According to the provisions of the Civil Procedui 
Lode, au^ auction-purchaser’s title dates from th 
n provided the sale is confirmed b 

confirmation, however, he has a 
inchoate right which he is entitled to have recognise 
and perfected. An order of adjudication passe 
a„amst the judgment-debtor does not affect sue 

Assignee only takes the estat 
subject to the rights of third persons affecting th 

same and cannot claim to have the sale cancelle 
on the pound of any equity possessed by th 
genei^l body of creditors at the time of the'^ orde 
of adjudication. 


Appeal against the order of the City Civil 
Judge, Madras, dated 6th Jlarch 1912, in 
Livu Miscellaneous Petition No. 270 of 


1912, in Execution Petition No. 309 of 1911, 
in Original Suit No. ISO of 1909. 

lACTS.—Certain pi’operties belonging to 
a judgment-debtor liad been sold in execu¬ 
tion of a decree obtained against liim and 
purchased by tlie 2nd respondent. Sub¬ 
sequently the judgment-debtor filed his 
petition and schedule in insolvency in the 
Higli Court, i hereupon he was adjudged 
an insolvent and an order was passed vesting 
his properties in the Official Assignee. The 
judgment-debtor tJien put in a petition under 
Order XXI, rule 90, Civil Procedure Code, 
for setting aside tlie sale, alleging grave 
irregularities in its conduct. Notice of this 
petition was also given to the Official 
Assignee. The latter continued the petition, 
but subsequentlj'- changing his mind pre¬ 
sented a petition under sections 18 and 53 of 
the Presidency Towns Insolvency Act, 1909, 
for setting aside the sale and withdrew the 
petition under Order XXI, rule 90, previ¬ 
ously filed by the judgment-debtor. The 
pound on which the Official Assignee put 
in the application was that the sale not 
having been confirmed, the property of the 
insolvent had vested in the Official Assignee 
and so the Court could not legally confirm 
the sale. The purchaser contended that 
title to the property vested in him on the 
date of the sale and was indefeasible, except 
by a petition under Order XXI, rules 89, 90 
or 91, and a proper order passed thereon. 
Mr. C. R. Tiruvenkatachariar, City Civil 
Judge, Madras, dismissed the petition. His 
reasons were as follows: 

In the present case an application to set 
a.side the sale was made by the defendant 
(insolvent) under rule 90, which was continu¬ 
ed by the Official Assignee and eventually 
withdrawn on the 21st of February. There 
can be no doubt that but for the vesting order 
on the 2nd of December 1911, the Court will 
be bound to confirm the sale and grant a 
certificate of sale to the purchaser vesting the 
property in him from the 6th of November 
J 911. If the vesting order had been made be¬ 
fore the date of sale, there can he no doubt 
that the purchaser would acquire no title to 
the property by reason that at the date of sale 
the property had ceased to belong to the 
judgment-debtor [See Sundaroppaiyar y 
Arunachalla Chettiar {1)1 No case has been 

(1) 31 M. 493; 4 M. L. T. 188; 18 M. L. J. 487. 
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cited to mo in -Nvliicli it has been held tliat 
the same result will follow where the vest¬ 
ing' order was made after the sale and 
not liefore it. Under section 31(1 of the old 
Code the title to property" sold in execution 
of a decree vested in the purchaser only from 
tlie date of conHrmation of the sale; and if 
during the interval between the sale and the 
confirmation, the defendant (insolvent) ceased 
to liave any title to the property by reason of 
tlie vesting order, it may be a (luestion whe¬ 
ther tlie purcliaser could acquire a valid title 
to the property. But section (55 of the present 
Code is (luite clear on the point, and title to 
tlie property vests in tlie purchaser from the 
date of sale. If on that date the property 
belonged to the judgment-debtor as whose 
property it was sold, his subsequent insolvency 
and the vesting order made in consequence 
tliereof cannot, in my opinion, affect the 
title of the purchaser provided there is no 
other impediment in the way of confirma¬ 
tion of the sale by the Court. In the 
present case the application inade under 
rule no to set aside the sale on the ground 
of material irregularity having been 
withdrawn, there is no such impediment 
and if the purcha.ser applies for confirma¬ 
tion, the C(»urt is bound to confirm the sale 
unless the position taken by the Otficial As¬ 
signee in the present petition is sound in 
law. The Ollieial Assignee's Attorney relied 
on .section 53 of (he Ih'i'sidency Towns In¬ 
solvency Act in siqqiort of liis contention. 

I am of opinion that seclinn does not lielp 
him in any way. 'I’lie lirst ehiuse of that 
section to wliiidi my altenlion was drawn 
eoncerns itself with a dilVerent ((uestioin 
namely, as to tlie resp('e(ive rights of the 
execution cnnlitm* and the (Itlicial Assignee 
as regards the pi'oceeds of the execution sale. 
It assuiiK’s (hat flu* sale has been complet¬ 
ed and (hat (he (luesiion foi' the Courtis 
whether the execuliun eredilor can claim 
the amount realis(Ml by (be sale as against 
tlio Cilicia I Assignee, or wludber they pas.s 
to the (fllleial AssigiK’e in jireferoneo to 
the ('xecutioii creditor. Clause o of sec¬ 
tion 51- runs as follow.s :— A person wlio 
in good faith pureha.ses tlie in-ojierty of a 
debtor under a sale in execution shall in 
all cases acqiiiie a good title to it against 
the Ofhcial A.ssigiu'(‘.' This piMvision sup¬ 
ports the respondent’s contention. It is not 
urged on lielialf of tlie Ollieial A.ssigneo that 


the purchase by tbe respondent was not made 
in good faitb. The circumstance that the 
Official Assignee xvithdrew the petition which 
was presented under rule 90 by the insolvent, 
may also be relied upon by tbe respondent 
as showing that the good faith of bis 
purchase has not been impeached. Section 
54 of the same Act tends, in my opinion, 
to support the view that a sale which 
1ms been made is not liable to be affect¬ 
ed so far as tbe purchaser is concerned by 
any vesting order subsequently made. After 
the sale tlie proceeds realised thereby 
represents property sold and, takes its place 
as appertaining to tbe estate of the in- 
.solvent and would vest in the Official As¬ 
signee, subject to such rights as tbe exe¬ 
cution creditor might have already acquir¬ 
ed by tbe steps taken by him in execu¬ 
tion proceedings. The analogy of a private 
sale made by tbe debtor before the vesting 
order against him has been made, also 
supports tbe conclusion that the title of the 
purchaser to the property is unaffected hy 
the subsequent insolvency of tbe judgment- 
debtor. In the case of a private sale hy 
the debtor himself the contract of sale 
could be specifically enforced against the 
Official Assignee and all that tbe latter 
could claim is the payment to him of the 
balance of purchase-money, if any, which 
was due at the date of the vesting order. 
As explained in Bahhiihje E.r parte; Pooleyy 
In rt\ (*2), the Official Assignee in such 
a case took the legal e.state in the property 
subject to the equity of the purchaser 
under the contract, which gave the pur¬ 
chaser a right to say, “convey me the 
estate on my paying the purchase-money.” 
In that case the balance of the purchase 
money was paid to tbe vendor (insolvent) 
after tbe vesting order was made, and it 
was held that tbe payment cannot bo I'elied 
on as a valid payment against tbe trustee 
in bankruptcy and that the purchaser could 
claim specific performance only on payment 
of tbe balance of the purchase-money to 
the said trustee. But if the purchase- 
money had been fully paid before the 
vesting order had been made, there is no 
doubt that tbe trustee in bankruptcy Avould 
bo bound to convey the property to the 
purchaser unconditionally. 

(2) (18TS) S Ch. B, 367; 38 h. T. 663; 26 W. R- 646* 
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I am of opinion that the present petition 
is unsustainable and I accordingly dismiss 
it with costs,” 

Against tliis order the Official Assignee 
appealed to the High Court 
Messrs. Hayiganadliam Nakhi and Tintmalai 
Fillai, for the AppellantThe title of the 
judgment-debtor is divested only on the 
confirmation of the sale and the issue 
of a sale certificate. If in the meanwhile the 
debtor becomes insolvent, his title vests in the 
Official Assignee and in such an event the 
Court cannot confirm the sale as if the pro¬ 
perty belonged to the judgment-debtor. 

Mr. T. Etldraja Mndalinr, for the Respond¬ 
ents;—The purcliaser in an execution sale 
acquires title to the property purchased, from 
the moment the sale is concluded. If he 
makes no default in payment of the purchase- 
money, according to law his title could be 
defeated only by means of an application 
under Order XXI, rules 89, 90 or 91. In the 
absence of such application or where such an 
application is made and dismi.ssed the Court 
is bound to confirm the sale and issue certifi¬ 
cate to the purchaser, 

.. • l^his case certain pro¬ 

perties were sold in execution of a decree 

• « 1 /> was adjudicated 

an insolvent before an order confirming the 

sale was passed. The Official A.ssignee then 
moved the Court not to confirm the .sale as 
the insolvent’s property liacl vested in him 
The learned Judge of the City Civil Court 
dismissed the petition. We are of opinion 
that Ins order is right. According to the pro¬ 
visions of the Civil Procedure Code an auction- 
purchaser’s title dates from the date of the 
sale, provided the sale is confirmed by the 
Court Before the order of confirmation, 
therefore, he has an inchoate right which he 
is entitled to have recognised and perfected 
There is no reason for holding that an order 
of adjudication against the judgment-debtor 
would affect such right. The Official Assignee 
takes the estate of the insolvent subject to 
the rights of third persons affecting it. Xor 
can the Official Assignee claim to have the 
sale cancelled on the ground of any equity 
possessed by the general body of creditors at 
the time of the order of adjudication. We 
dismiss the appeal with costs. 

Appeal disimssed. 


* ' 


I >. 


PUNJAB CHIEF COURT. 

Sbcond Civil Appeal No. 897 op 1912. 

June 29, 1914. 

Fresent- —Sir Alfred Kensington, Kt., 

Chief Judge, and Mr. Justice Rattigan. 

INDAR SINGH— Plaintiff—Appellant 

renv.s 

KARTAR SINGH and others—Defendants 

—Respondents. 

liegi.'^frnfion — Com 2 )romii<e ileed — ArratH/cnieTifsahoiit 
certain e>itate. 

A deed of compromise wliich gives effect to 
some .Trrangemciit arrived at between parties about 
a certain estate is compulsorily registrable. 

Malalichand v. Manila} Kanirlia, G Bom. L. H. 296; 
28 B. 3G4, referred to. 

Second appeal from the decree of the 
Divisional Judge of Hoshiarpur, dated the 
22nd of April 1912, affirming that of the 
Subordinate Judge, second Class, Hoshiarpur, 
dated the Blst of December 1911, dismissing 
plaintiff’s claim. 

Pandit Famhhaj Dafta^ for tlie Appellant. 

Rai Bahadur Pandit Shea Nomin, for the 
Respondents. 

JUDGEMENT.—:To make this case clear 
the material portion of the pedigree con¬ 
cerned is reproduced as follows: — 


Rattan Singh 


r 

By first wife 




By second wife 


r 

Dliaram Singh, 


Gurmukh Singh, 


Amar Singh, 
(died April 1906) 
widow 2Iusammaf 
Jaskaur 

(defendant No. 4) 
step-son 
Snndar Singh 
(defendant No. 5.) 


Jaswant Singh, 
'died 1907) 
widow Mu-canunat 
Nandan 

(defendant No. 2,) 

Daughter married to 
Arjan Singh 
(defendant No. 3,) 


Kartar Singh 
(defendant No. 1.) 

I 

--- — J 

Hira Singh. 

Indar Singh, plaintiff. 



Indar Singh, plaintiff, has sued as re¬ 
versioner of Jaswant Singh for a declaration 
covering a large area of land owned by 
Jaswant Singh and now said to be the pro¬ 
perty of the latter’s widow for her life. 

The defence is that by a registered deed, 
dated 6th July 190 Jaswant Singh being 

! 
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then a very i>l<l in in, a-lopted his daughter's 
son, IvJirhir iSitigii. 

'I’he suit is primarily one to set aside the 
adoption deeil and treating it as sueh, the 
lower Courts have eoncnrred in dismissing 
the suit. Tliey have lield that tlie adoption 
of Kartar Singli was genuine and valid by 
eustoni. There ran be no second appeal on 
this point without a certiticate and the 
appeal is, therefore, bound to fail on this 

main issue. 

This would have ended the matter if the 
lower Courts had propeidy scrutinised the 
plaint and declined, as they slumld have 
done, to go into certain further reliefs asked 
for by way of declaration. The correct 
answer to plaintiif in respect of these reliefs 
was that the suit is premature and cannot be 
gone into till the succession opens out on the 
death of Nandan. As, however, 

the Courts have discussed the question of 
further relief at great length, we think it 
better to decide tbo point so as to save 
further litigation if possible. 

This secondary i>art of the case turns on 
the compi’oiui^*-- proceedings of 2Sth No¬ 
vember IbOt) in respect of Amur Singh's land 
(on his death in April IbOfi) in a suit be¬ 
tween the present plaintilT, Indar Singh, and 
Amar Singh's step-son, Sumlar Singh. 
This explains bow Amar Singh's widow and 
step-son came to be nuule deiendants in tlie 
present suit with which they are not pri¬ 
marily concerned. 

The compromise in (question took aceoiuit 
of Jaswant Singh's estate, making certain 
provisions in respeet thereof, though his 
property was not immediately in dispute 
in 1906. Tor reasons of their own and umler 
pressure from a pioichutfdf .laswant Singh 
and his son-in-law, Arjan Singh, agieed (hat 
as part of the general settlement between 
Indar Singli and Sundar Singh eerlain 
arrangements sliould he made about a por¬ 
tion of Jaswant Singh’s land also. Agn-e- 
ments appear to have been drawn up aeeonl- 
ingly by Jaswant Singh and Arjan Singh, 
■whicli contemplated, and reepnred, registra¬ 
tion. Suhseiiuently Jaswant Singh and 
Arjan Singh changed their minds and de- 
clincfl to tegister, and registration was in 
fact refiiseil. 

The plaintilf now C(uitends that registra¬ 
tion was not required and asks that he may 


he given a declaration the effect of which 
would he to hold defendants Nos. 1 to S 
to the ari’aiigeinent contemplated in Novem¬ 
ber 1906. The lower Courts have declined 
to do this and plaintiff can only succeed on 
second appeal if his plea as stated in ground 
No. 1 of the appeal he allowed, namely, that 
registration of the 1906 agreement was 
unnecessary. 

The lower Courts have couMdered tlie 
point carefully and we agree with them that 
if the agreement was to take effect, registia- 
tion was compulsory. We see no force in 
the arguments of the plaintiff s Pleader 
which are mainly based on a complete mis¬ 
understanding of what he has called a com¬ 
position-deed, thereby misusing a technical 
term referring to settlements between debtors 
and creditors which is totally inapplicable 
to the present case, see v. MtJniJdl 

Nnusha (1). 

The short answer to plaintiff is thai he 
had the clearest notice in 190(> of refusal by 
Jaswant Singh and Arjan Singh to proceed 
with the complicated settlement then sug¬ 
gested and yet remained silent, taking no 
steps to enforce such remedy as he may liave 
had at the time. It is too late for him now 
to attempt to secure any advantage for him- 
.self from agreements which undoubtedly 
required registration and were not iu fact 
registered. 

The appeal then fails on the only points 
with which we are now' concerned. It is 
dismissed with costs to the defendants. 
Pleader's fee Rs. SO. 

Appeal (Ustnissed. 

O) 28 U. iltU; 0 Bom. L. K. 2%. 


SIND JUDICIAL GOMMISSIONEIVS 

COURT. 

Tiusr Civil. Avi'kal No. 23 of 1911. 

April 24, 1914. 

Jhc.N'ta/:—Hayward, J. C., and 
Air. lh>yd, A. J. C. 

UIJIIUAIAL SltlVANDAS—D kfknd.ots 

—AvrKl.l.ANTS 

rersas 

AllCHUMAL HOTCHAND ano anotukf— 

Plaintiffs—R i>i'oNnKXi>. 

Cvnfravt Act {IX of 1ST2), s. \0-i—StoppKig<i in 
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RIJHUMAL V. MlCnUMAt.. 
transit— Sufficient notice—Telegram to carrier not to 

^stiver* 

Wliere an unpaid vendor sent goods by rail to 
and at tlie request of the vendee and on becoming 
insolvent, while the goods were still in transit, tele¬ 
graphed to the Railway Company asking them not 
to deliver the goods: 

Heldy that the telegram was sufficient notice to the 
carriers, as no particular form of notice is requireil 
to effect A valid stoppage in transit under section lOd 
of the Contract Act. 

Appeal against the decree of tlie Ad¬ 
ditional Judicial Commissioner of Sind. 

Mr. Wadhnmal Oodharam. for the Appel¬ 
lants. 

Mr. Eupchand Bilamm, for the Respondents. 

JUDGMENT.—The plaintiifs sued defend- 
ants No. 1 for damages in respect of goods con¬ 
signed to defendants No. 1 on the order of 
defendantsNo. 2, alleging that wrongful posses¬ 
sion was taken of the goods by defendants No. 1 
after they had been stopped in transit on 
the insolvency of defendants No. 2. A decree 
was passed for the value of goods against the 
1st defendants. No decree was passed against 
the defendants No. 2. The defendants No. 1 
appeal against this decree. The defendants 
No. 2 have not appeared. 

It has been contended on behalf of theappel- 
lants, in the first place, that the plaintiffs were 
not principals and had no right to sue. But the 
plaintiffs stated they were principals in respect 
of the goods and thfey were supported by the 
defendants No. 2 and other witnesses. The 
only point made has been that their account 
books were not produced. We do not see 
any sufficient reason in these circumstances 
for disagreeing with the learned Judge. 

It has been contended on behalf of appel¬ 
lants, in the second place, that theplaintiffs had 
no right to stop the goods in transit because 
before consigningthemto the defendantsNo. 1 
they had already given delivery to the defend¬ 
ants No 2. Theplaintiffs, no doubt, weighed 
out the goods into bags supplied by the defend¬ 
ants No. 2 and arranged their carriage to the 
railway station in the presence of Rajumal, 
the agent of the defendants No. 2. But they 
paid the expenses themselves and loaded the 
bags into the railway wagons five or six days 
later and consigned them to the defendants 
No. 1 in their own name, and not in the name 
of defendants No. 2, and at that time neither 
Rajumal nor anybody else was present on 
behalf of the defendants No. 2. We agree in 


these circumstances with the finding of the 
learned Judge. 


It has been contended on behalf of the ap¬ 
pellants, in the third place, that the telegrams 
"do not deliver" and “deliver to a third man,” 


did not amount to stoppage in transit 
inasmuch as they were followed by a letter stat¬ 
ing that the consignment to defendants No. 1 
was a mistake and that the delivery ought 
to be made to the third person and inasmuch 
as no mention was made of unpaid vendors 
or the insolvency of the defendants No. 2. 
No case has been cited before ns in which 
any particular form of notice lias been 
required, and the intention of the telegrams 
is a question of fact which would appear 
from a subsequent letter of the defendants 
No. 1 to have been perfectly well-known to 
the defendants No. land the Railway Com¬ 
pany. Tliere was no occasion, however, for 
developing the evidence as to intention, 
as it was never disputed in the lower 
Court, n(‘r has it been disiinctly questioned 
in the memorandum of appeal. A\ e hold, 
therefore, that the intention of the telegrams 
was to stop delivery in transit on behalf 
of the unpaid vendors owing to the in¬ 
solvency of the purchasers, the defendants 
No. 2, and that the telegrams were sufficient 
notice under section 104 of the Contract 
Act as held by the learned Judge. 


It has finally been contended on behalf of 
the appellants that the plaintiffs would not 
be entitled to recover the full value of the 
goods but only the balaiice of the unpaid pur¬ 
chase-money. This suit, however, was based 
on tort. The defendants No. 1 were alleged 
to have taken possession of the goods wrong¬ 
fully and were bound to restore possession of 
the goods or to paythe full value of the goods. 
It was not based on contract and there was 
no question as regards the amount of the 
unpaid purchase-money. That could only be 
a proper question in the suit based on contract 
against the purchasers, defendants No. 2. It 
has also been contended that the freight 
amounting to some Rs. 300 should be deduct¬ 
ed from the value of goods, but uo satisfactory 
evidence has been pointed out as to the value 
of the goods at the time they were taken 
over by the defendants No. I and it appears to 
u.s that the damages recoverable would be the 
value of the goods in Karachi, because posses¬ 
sion was wrongfully taken of those goods in 
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Karachi and in default of any reliable evidence 
to the contrary, it must be presumed that the 
value was at least the amount paid up-country 
for those goods the freiglit to Karachi, 
No merchant could he presumed intentionally 
to buy goods up-country at such a rate tliat 
they would not realize that rate phfs railway 
freight to Karachi. Apart from this tlie claim 
to deduct the fi’eight is of the nature of a set¬ 
off and was, therefore, a claim whicli should 
have been particularly pleaded on payment of 
the appropriate Court-fee. 

We, tlierefore, dismiss this appeal witli 
costs and confirm tlie decision of the learned 
Judge, 

-1 I f/Zsm isiffN/] 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 71 of 1011. 

April 7, 1014. 

P/'c.vca/:—;Mr. Justice Seott-Sinith and 
Mr. Justice Shadi Cal. 

GHA^LAN AND OTIlKPS-^Pr.AINI'IFF.S_ 

Aim'fi.lants 

rers/fs 

KANHTYA MAE and otiieps—Dci'pxdani's 

-ReSPONOKNI'S. 

Eriilclirr Arf (/ o/ lS7i>). >■. U'J -/{ yr--frrr./ 

— (Jrnf (Kjrrriitf’nf of irhrihrr hr 

Fraud, if allcjrd, slumlil hr si'rrljirrll-i i,lr,i h-d. 

Oi-fil evidciicr cainint Lt- iriv.-ti to .'^huw rlml tin' 
jjartios to a dt-rd of salo inti-iidod iIh> (n 

1)0 one of morfgagi' iiiid not of salo. 

A party relying na fraud oiiglit to all.-go it vn,.,.,-. 
fically in tlio plaint. 

Second apitcal from the decree of the 
Divisional Judge, .Multan Division, dated 
the Lst Decemiter 1010, afllrming that 
the Mnnsif, first Class, Multan, dated th 
27th June lOlO, dismissing the claim. 

'Mr. Ji(i<h--i(i/-Ih'n I\t(rt'sh,\ f,,,. f],,. Annol- 

lants. 

^ Mr. and llai Bahadur Pandit 

Shro Xnnn'ii, for the Kespondinds. 

JUDGMENT.—Tlie land in suit was sold 
by plaintilTs' fatlior to defendants' father for 
Hs. l,‘10O on 21st Decionher IS.'sO. Plain- 
tiffs sued for re<lomption alleging that the 
contract was really one of Jiiortgage and not 
of sale. Tlie (irst Court found upon the 
evidence tliat there was no separate oral 
agreement such as is alleged, that the trail's- 




f 


i* 


action should be treated as a mortgage and 
dismissed the suit. Upon appeal the 
Divisional Judge held that plaintiffs were 
barred by section 92 of tlie Evidence Act 
from proving that the transaction was not 
what it purported to he according to the 
registered deed. He, tlierefore, dismissed 
tlie appeal. 

Plaintiffs have filed a further appeal to 
this Court. 

Mr. Badr-ud-Din, on helialf of appellants, 
was unable to cite a .single authority in 
support of the contention tliat evidence 
could he given to sliow that the parties to 
the deed of sale intended the ti-ansaction to 
he one of mortgage and not of .sale. There 
is ample authority to the contrary and v.e 
have no hesitation in agreeing with the 
lower Appellate Court's view of the law. 

With reference to the third ground of 
appeal, it is sufficient to say that no fraud 
was .specitically alleged in the plaint. 

Air. Badr-ud-Din urges that in any ease 
tliere was no intention to .sell a share of tlie 
shinnthif. The deed of sale shows that a 
share of the shamilaf was sold. Moreover, 
it was allotted to defoiulants-rcspondents 
during tlie partition proceeilings which 
began in 1891 and terminated on ^^rd June 
1^9(). During these proceedings Ghaman, 
present plaintiff, tihjected saying that the 
slitiiiiihff should go to hiin and his brother, 
hut the decision went against him. Since 
then defendants have been holding the 

as proprietors and plnintiff.s' claim 

1') it is hari\‘d liy time. 

M e note further tliat in the lower Appel- 
InfoC’ourt there was no contention that the 
.sliitm/lnf had been fraudulently entered in 
the deed of .sale, and in the grounds of 
appt'al to tliis (Anii’t there is no reference 
t'' it at all. We have no doubt that tlie 
shainilof was sold along with the proprietary 
land and we are supported in this view by 

the mutation, dated 9th June 1881. 

The appeal clearly fails on more than one 
grtuiml and is dismissed witli costs. 

Appeal ilisniis.<( il. 
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GANESH f. BABU BAM. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1205 op 1913. 

November 17, 1914. 

Present: —Mr. Justice Chamier and 
Mr. Justice Piggott, 

GrANESH —Defendant—Appellant 

versus 

BABU RAM— Plaintiff and another 

D 2 FE N DANT—-Re S PON D E NTS. 

Hindu Law—Moveable property—Flag of Pragwals, 
whether can he charged for payment of annuity— 
Mortgage—Auction purchaser—Notice—Estoppel. 

The flag used by the Prngwals at the confluence of 
the Ganges and Jumna at Allahabad is a valuable 
property and may be charged with the payment of 
an annuity and may be sold subject to that charge 
even in execution of a decree for arrears of the 
annuity. 

A person who brings property to sale in execution 
of a decree without disclosing the existence 
of a mortgage which he holds on the property, 
cannot afterwards set up the mortgage against 
the purchaser, at all events w’here the purchaser had 
no notice of the mortgage. 

Second appeal from the decision of the 
Judge of the Court of Small Causes exercising 
the powers of a Subordinate Judge of Allah¬ 
abad, dated the 31st July 1913. 

Mr. Lahshmi Narayan Tewari, for the 
Appellant:—The lower Court is wrong in the 
view it takes, that we could have got informa¬ 
tion about the charge if we had inquired 
in the Registration Office. Transfers of 
moveable property are not required to be 
registered and so registration cannot amount 
to notice in the case of transfers of moveable 
property. In the case of immoveable property 
alone all transactions are acquired to be 
effected by registered instruments and in 
those cases registration would be notice. 

In the case of auction sales all charges are 
proclaimed. In this case the charge was not 
entered in the sale notification. Moreover, 
the plaintiff who has the charge was himself 
bidding for the property in execution of his 
decree and his action would lead the appellant 
to believe that he had no charge. The plain¬ 
tiff not having given notice of his charge, is 
estopped and cannot enforce it against my 
clients who are purchasers for value and 

without notice. 

I rely on Tukaram v. Ramchandra (1); 
AgarcJiand v. Rakhma (2); Ramchandra v. 
Jairam (3); Jaganatlia v. Gangi Reddi (.4), 

(1) 1 B. 314. 

(2) 12 B. 678. 

(3) 22 B. 686. 

(4) 16 M. 303, 


Ramanath Bass v. Boloram (6); Muhammad 
Hamid-ud-din v. Shih Sahai (6); Kasturi v. 
Yenkatachalapathi (7). 

Once a charge has been enforced, it is 
exhausted and no longer exists. This view 
was held in Sheshgiri Shanhhog v. Salvador 
Vas (8). In this case it was held 
that not only the right, title and interest of 
the judgment-debtor was sold, but also rights 
w^hich the decree-holder and judgment- 
debtor were capable of passing. Moveable 
property cannot be sold subject to a charge, 
Nanhnji v. Chimna (9). 

Mr. Beni Madho Ghose, for the Respondent: — 
There is nothing in law to prevent a pro¬ 
perty being sold subject to a recurring 
charge. Moreover, in this case it was admitted 
by some of the defendants that they were in 
possession of the property sold and the auc¬ 
tion-purchaser did not get possession and the 
property remained with the judgment-debtor. 
I can enforce my security against the judg¬ 
ment-debtor. 

JUDGMENT.—A suit brought by the 
respondent, Babu Ram, for possession of 
moveable and immovable property was settled 
by an agreement, dated November 17th, 1906, 
and duly registered, whereby the property 
there in suit was charged xvith the payment 
of an annuity of Rs. 200 to Babu Ram. 
In 190S Babu Ram obtained a decree for 
arrears of the annuity against Brij Mohan, 
father of the respondent' Badri, and in exe¬ 
cution thereof part of the property, namely, 
a birt jijmaniy some old book containing the 
names and genealogies of the clients Qijmar^ 
and a flag were brought to sale. The hirt 
jijmani and the book were purchased by 
Babu Ram himself and the flag was pur¬ 
chased by the appellant Ganesh. 

The appeal now before us arises out of a 
second suit brought by Babu Ram for recovery 
of further arrears of the annuity by sale of 
the moveable and immoveable property 
charged by the agreement of 1906, Brij 
Mohan(since decea.sed) and his son, the re¬ 
spondent Badri, were impleaded as the persons 
in possession of the immoveable property and 
the appellant, Ganesh, was impleaded as the 

(5) 7 C. 677; 9 C. L. R. 233. 

(6) 21 A. 309; A. W. N. (1899) 87. 

l7) 15 M. 412. 

(8) 5 B. 5. 

(9) lOInd. Cas.86 7 N. L, R. 72, 
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purchaser in possession of tlie flag. The 
claim was decreed hy the Hi’st Court and 
its decision was confirnied hy tlie lower 
Appellate Court. This is a second appeal 
by the defendant, (lanesh, in wliich lie 
repeats all the pleas put forwarel bj^ him 
unsnccessfully in the Courts lielow. 

His lirst point is that the flag liaving 
been once brought to sale by the respondent, 
Babu Ram, cannot lie brought to sale by 
him again. It was indeed suggested that 
moveable property cannot be charged with 
the payment f)f an annuity, but such a con¬ 
tention cannot be accepted. In the case 
of Hnliib Mirzii J uida KlmniDH (10) botli 
moveable and immoveable property was 
charged with the payment of an annuity. 
The property was sold repeatedly subject 
to the annuity in execution of decrees passed 
for arrears of the same, and there wore 
many suits between the annuitants ' and 
the holders of the property and between 
the holders of the property intfr so. 

Sahib Mirzd v. Si/oil M/dianimad (11) is 
an example of them. It is clear that move¬ 
able as well as immoveable property—at all 
events moveable property which is not perish¬ 
able or necessarily eonsumed by use—may 
be effectively charged with the paymeid of 
an annuity and may be sold subject to the 
charge, even in execution of a decree bu- 
arrears of the annuity. The properly now 
in question is of a peculiar character. The 
flag is one of tliose used by PnKjnutfs at the 
confluence of the Ganges and the Jumna for 
the purpose of attracting pilgrims. Kudi 
flag bears a distinctive device which maybe 
recognized by an old client. His flag and 
his books are tlie ordinary paraphernalia or 
stock in trade of the owner of a hirt Ulmnni 
Together, the /vA/ .iij^mni, the hooks an<l 
the flag often form a valuable property, and 
we may a.ssume for the purposes of this case 
that sucli property may be charged with tin' 
payment of an annuity and may be sold 
subject to that cliarge, even in execution 
of a decree for arrears of the annuity. This 
brings us to the appellant’s second poin( 
namely, that the flag was not sold to i.i.u’ 
suliject to the annuity and that ihe jv- 
sponderit Jlabu Jtam, is by his co.Mlnct 
estopped from asserting that it was. Bahu 

(10) inc. A.s;t. 

(11) Select Case Xo. yUG. 


[1915 


Ram was, of course, not bound to have the flag 
sold subject to the annuity. 

It was open to Iiim to have it sold free of 
the cliarge, and such a course would often 
be advantageous to the owner of the annuity 
in the case of moveable property of a wasting 
cliaractcr—whetlier by accident or design, 
it appears that notliing was said about the 
property jemaining subject to the charge. 
The case appears to be analogous to those 
cases in whicii it lias been held that a person 
who brings property to sale in execution 
of a decree, without disclosing the existence 
of a mortgage wliicli he holds on the property, 
cannot afterwards set up the mortgage 
against the purchaser, at all events where 
the purchaser had no notice of the mortgage, 
see, for example; Hamid-nd-din v. Shib SaJun 
(6); Jaganath y. Oangi Reddi (4); Kasturi v 
Venkafa ChnJnpathi (7) and Ramchandra v 
Jairam (3). It is not suggested that the appel¬ 
lant Iiad any notice of the charge, or that 
there was anything to lead him to suspect 
that the flag was being sold subject to a 
Ciintinuing cliarge for an annuity. On the 
confrary Balm Rim’s own action in allowing 
the }>{ ti and the books to be sold separately 
from the flag suggested that he intended 
that the flag, the hirt and the books should 
all be sold free of the cliarge for the annuity, 
for the flag without the hirt and the 
b »oks will produce no income. For these 
reasons wo are of opinion that the flag 
held by fhe appedlant was sold to him free 
()1'(ho charge for the annuity and that the 
respiiideiit, Babu Ram, is estopped from 
contondiiig tlio contrary. 

\Ve decree the appeal and dismiss the 
suit as against the appellant with costs 
throughout. 

ApptHil docreed. 
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t'ATUTU PURNANANDAM V. LAKSHMINARASIMUA 

MADRAS HIGH COURT. 

Skcond Civir, Appeal No. 1704 of 1913. 

October 14, 1914. 

Present: —Mr. Justice Ayling and 
Mr. Justice Hannay. 

KAVUTU PURNANANDAM axd others— 

Defekdaxts—Appellants 

versus 

Vidwan MadahhnsJn LAKSHMI- 
NARASIMHA CHARYULU and another 
—Plaintiffs—Respondents. 

Interest—Damages for breach of ontraefy nhefher 
interest legal from date of breach. 

The award of interest on the amount of damages 
allowed for a broach of contract from the date of the 
breach is illegal. 

Suhramania Aiyar V. Snhramnnia Aiynr, SI M. 250; 
18 M. L. J. 245; 3 M. L. T. 278; Bodda Sanyasiraju v. 
Kotra Ramamurthiy 21 Ind. Cas. 543; (1913) M. W. N. 
874; Sheikh Mahamad Racuther v. The British India 
Steam Navigation Company, Ltd., 1 Ind. Cas. 977; 32 M. 
95; 18 M. L. J. 497; 4 Al. L. T. 110 (F. B.), followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Masuli- 
patam, in Appeal Suit No. 64 of 1912, pre¬ 
ferred against that of the Additional District 
Munsif of Bezwada, in Original Suit No. 
208 of 1909. 

FACTS.—Suit to recover damages for 
breach of contract. The plaintiffs alleged 
three different contracts under which defend¬ 
ants agreed to buy paddy from the plaint¬ 
iffs at certain rates. In respect of two of the 
contracts plaintiffs’ claim was disallowed by 
the Courts below, but damages were allowed 
in respect of the third contract. Interest 
was also allowed on the amount of damages 
from the date of breach up to the date of 
suit. The lower Appellate Court relied on 
Sheikh Mahamad Ravuther v. The British India 
Steam Navigation Ocy. Ltd, (l). No costs were 
allowed to defendants in respect of the 
portion disallowed. The amount of damages 
was assessed at 8 annas a bag, being the 
difference between Rs. 3-8-0 which was the 
contract price and Rs. 3, the price realised 
on re-sale. Defendants filed a second appeal. 

Mr. V. BamadosSj for the Appellants, con¬ 
tended:—(1) The proper measure of damages 
was not the difference between the contract 
price and that realised on re-aale but the 
difference between the contract price and 
the market price on the day of breach. 

(1) 1 Ind. C.3. 977; 32 M. 95; 18 U. h. J. 497; 4 M. 
li. T. 110 (F. B.). 
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(2) The interest ought not to be given on 
unliquidated damages. He relied on Sub- 
ramania Aiyar v. Snhramania Aiyir ('Z) 
and Boddu Sanyasiraju v. Kotra Eaniamurthi 

(3). No reasons were given in Sheikh 
Mahamad Ravuther v. The British India Steam 
Naviejation Coy. Ltd. (1). 

(3) . Defendants ought to get costs on the 

disallowed claim. 

[Aylino, j. —Why should recourse be 
had to the Interest Act when the interest to 
be awarded is upon an uncertain amount?] 

Mr. V. Rnmesom, for the Respondents, 
contended:—(1) The re-sale being on a date 
near enough to the date of breach the price 
realised on re-sale is evidence of the market 
price on the date of breach. The defendant 
has no better or rebutting evidence. 

(2) In Sheikh Mahamad Ravuther v. The 
British India Steam Navigation Coy. Ltd. Tl) 
intere.st was correctly awarded though no 
reasons were given. This judgment was one 
by three Judges. The other cases are not 
correctly decided, as the Bombay cases on 
which the case in Subramania Aiyar v. 
Snhramania Aiyar (2) was based did not 
really decide the point. He referred to 
Illustration to section 23 of the Contract 
Act. 

(3) Costs are in the discretion of the 
Court. 

JUDGMENT.—In our opinion the lower 
Appellate Court has rightly held that time 
was not of the essence of the second contract 
in respect of wdiich he has awarded damages 
to the plaintiffs: and the defendants (appel¬ 
lants) are liable for their breach of the same 
on refusal to take delivery. 

The amount of damages awarded is 
attacked on three grounds, with which we 
shall deal seriatim. 

It is pointed out that the number of 
bags refused is only 452 and not 540. The 
figure 540 is clearly due to an arithmetical 
error: but apart from this it is now admitted 
that the number of bags accepted on 18th 
December 1906 was 434, as stated by the 
lli.strict Munsif, and not 426 as stated by 
the Subordinate Judge. In any calculation 

of damages, 452 must be substituted for 

» * 

540 as the number of bags refused. 

»• 

(2) 31 ai. 250; 18 ai. L. J. 245; 3 M. L. T. 278. 

(3) 21 Inrl. Cas. 543; (1913; M. W. N, 874. 
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Ill the secolul place, it is pointed out that 
the basis of assessment of damages should 
be the difference between the contract price 
and tl>e price that the rejected goods would 
iiave fetched if sold at the time of refusal 
ISth December and it is argued 

tiwit this is not tlie l)asis on winch the 
lower Appellate Court has proceehecl. Ihe 
Subordinate Judge has calculated damages 
on the difference between the contract price 
and that actually fetched by the refused 
bags when sold at the place of delivery 
(Be/.wada). It does not appear on the 
record before us when this sale took place. 
But the appellants adduced no evidence of 
the market price on the date of breach (Ibth 
December 1906) and we are unable to say 
that the award of the Subordinate Judge is 

erroneous. i r ■ i. i 

It is next argued that tlie award of interest 

on the amount of damages so calculated from 
date of breach of contract is illegal. This, 
we think, must be conceded. Whatever 
view we might be inclined to take if the quos- 
tion were we feel bound to follow 

the ruling in Aif/nr v. Siihni- 

mania learned Judges in 

a recent case ofv, /vo/ni 

JlammndUi (:i). Tlie Subordinate Judge 1ms 
relied on Hhrikh Mnhauvtd Uurtffltfr v. The 
Bnfi^-h hidiii S7cf/»i Xaviaiffom Cmuptniy Ltd. 
(l)iu which interest on unliiuiidated damages 
was allowed. But in t!mt case no reasons 
are given for departing from the usual 
practice: and the point does not appear to 
have been raised or considered. 

The decree must be amended by omitting 

interest on the damages now found to be due 
to the plaintiffs. 

Lastly it is urged tliat each .side ought to 
pay and recover proportionate citsts. W'e 
think this must be conceded. The plainliilH 
sued on three contracts and succeeded 
only on one: damages in the case of ihe 
other two were refused by both the lower 
Courts and their decision in that respect was 
not appealed against. Plaintill's should pay 
the defendants' proportionate costs in (lie 
two lower Courts on the amount of their 
claim eventually disallowed. 

The decree of the lower Appellate Court 
will be modiliod as indicatial above. Dach 
side Avill bear its own costs In this Court. 

Ikrret' mudijituL 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 381 of 1910. 

November 3, 1914, 

Present :—Sir Alfred Kensington, Kt., 

Chief Judge, and Mr. Justice Rattigan. 

Pam BHAGWAN KAUR— Plaintiff- 

Appellant 

versus 

Paul HARNAi\[ KAUR— Defendant— 

Respondent. 

Uos judicata— Di’c/.'/o/j in previous execution pro^ 
crciiiiiij hctii'cen snine pnrfies, wlu'ther bars suit on same 
snl>iret‘)nafter—Civil Procedure Code (ilct XIV of 
1882), .v. 244 —ir/doir in possession of her husband's 
Ionise, ivhen trespasser — Maintenance, right to claim, 
irhen alloired. 

The executors (if a deceased proprietor sued his 
■widow and some otlior ])ersoiisfor reeoverv of various 
parts of his estate. The parties came to an ami* 
cable settlement and a decree was passed in terms 
of the written compromise. In execution proceed* 
ings, tlie widow objected to the attachment of the 
house s)ie was residing in, but the objeerion was 
overruled and tlie execution allowed to proceed, the 
Onef Court on ajipeal liolding that she had no right 
to live on in tlie house. Ou a suit bv tiie ^Yidow for 
d(*elaration that she was entitled to live during her 
life-time in tlie liouse in suit and for maintenance 
allowance: 

Held, (1) that the decision in the previous execu¬ 
tion proet'edings between the same jiarties mado 
this (|uestion res judicata; 

(2) tliat inasmuch as the widow must ho ix^garded 
as a tresjiasser in possession of pixiperty to which 
slu“ liild no right, she was not entitled to claim main¬ 
tenance unless and until she had given possession 
of tlie liouse and accounted for the profits up to the 
date of possession. 

First uppoal from the decree of the Dis¬ 
trict Judge, Amritsar, dated the 30th March 
1910, dismissing the claim. 

Tiio Hiin'blo Mr. Muhammad Shaft, K. B., 
and Messrs. Poshan Lai and Dioii Chand, for 
the Apiicllant. 

^lessrs. licrvhcif and Sautanam and Lala 
Phagaf Pam, for the Respondent. 

J U1)(1MENT.—Sardar Dayal Singh, 
^lajitliia, a wealtliy tiil Jaf, died on the Uth 
September 1898 leaving a very large estate, 
jvii’tly aneesiral and partly acquired. On the 
L'ltb June 1895 be bad executed a Mill 
witli regard to the administration of his 
('state and liad appointed certain Indian 
gentlemen, who were well-known to Inm, to 
be bis executors. After bis death, the execu¬ 
tors applied for Probate but were resisted 
by Die present appellants, Rani Bbagwan 
Kaur, the widow of the deceased, Sardar 
Gajindar Singh, bis neurcst agnatic heix*, 
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and others, but after protracted and expensive 
litigation, Probate was eventually granted 

on the 5th August 1903. In June 1904 the 

executors brought a suit for recovery of 
various parts of the deceased’s estate Avhich 
were in the possession of the said Rani, 
Sardar Gajindar Singh and other persons, 
the principal defendants being, of course, the 
Rani and the Sardar. In July 1907 the 

executors and the principal defendants 
arrived at an amicable settlement, and as a 
result the Additional District Judge passed 
a decree in terms of a written compromise 
which was filed in his Court and to which the 
Chief Court granted sanction upon the appli¬ 
cation of the parties. Before proceeding 
it is to be noted that the written agreement 
upon which the decree of the Additional 
District Judge was based, is in some respects 
different from an agreement which appears 
to have been arrived at subsequently and of 
which a copy has been filed in this case as 
the final agreement between ihe parties. A 
copy of the latter agreement was produced 
before the Additional District Judge, but he 
rightly proceeded to give his decree in accord¬ 
ance with tlie written agreement which had 
come up for sanction to this Court, and had, 
as the learned Judge expressed it, received 
the imprimatur of the Chief Court.” 

Under the terms of the agreement which 
was embodied in the decree, it was provided 
tliat tlie executors should make an allowance 
to the Rani, but that this should not in any 
way affect her right to maintenance from 
Sardar Gajindar Singh or any other rights 
which she might have under her late hus¬ 
band’s Will. It was, however, provided [.see 
paragraph 2, clause (0] that the executors 
were to obtain possession through the Court 
of all properties devised to Sardar Gajindar 
Singh by the testator and should there¬ 
after hand over the same to him, and 
further that the Sardar himself should be 
at liberty to recover possession (by execution 
of decree) of any part of the said properties 
which might happen to be put in the possession 
of any of the parties. 

The decree is dated the 4th July 1907, and 
shortly afterwards Sardar Gajindar Singh 
applied for execution of it by attachment of 
the premises at Amritsar which were used 
by the testator during his life-time as a 
residential house and which after his death 


had been taken possession of by lii» widow, 
Rani Bhagwan Kaur. The latter immediate¬ 
ly objected to the attachment on tlie ground 
tliat according to the conditions of the deed 
of compromise and the decree thereon, Sardar 
Gajindar Singh had no riglit to apply for 
execution or to take any property from the 
posse.ssion of the petitioner unless and until all 
the conditions of the deed of compromise had 
been complied with. The District Judge, by 
order, dated the Sth January 190S, overruled 
these objections and held that the applicant 
was entitled in virtue of the clause above 
referred to to take out execution on his own 
account. From this order, which was clearly 
one pa.ssed under the provisions of section 
244, Civil Procedure Code, 1&82, the Rani 
appealed to this Court and the first four 
grounds of her appeal run as follows :— 

Because the learned District Judge has 
misunderstood the terms of the decree. 
Paragraph («) clearly makes the decree 
subject to Rani Bhagwan Kaur’s rights 
secured by the AVill, and so the decree cannot 
be executed for the house she resides in, as 
the AA'ill clearly provides that she can choose 
.to reside in the family house at Amritsar or 

Majitha and she has chosen to reside in the 
familj'- house at Amritsar. 

“2, Because on the correct interpretation 
of the decree the objection of the Rani Sahib 
ought to have been allowed. 

3. Because the residential house against 
which the decree is sought to be executed is 
not included in the decree. Prays that 
pending the disposal of this application the 
further execution pi’oceedings be stayed. 

“4. Because the Court executing the 
decree was competent to decide all questions 
under section 244, Civil Procedure Code, and 
section 228, Civil Procedure Code.” 

It is clear from these grounds that the 
Rani, through her legal advisers, pressed 
this Court to decide as between her and 
Sardar Gajindar Singh the question as to 
her right to retain the house she was living 
in, and it was with reference to and in 
accordance with that prayer that the late 
Chief Judge (Clark, C. J.) by order, dated 
the 13th May 1908, held that “all that 
Rani Bhagwan Kaur is entitled to under 
the decree, compromise and clause 4 of the 
Will, is a suitable residence at Amritsar or 
Majitha as she may desire. She has ng 
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riglit in live in the li"Uso she is living in 

a.t present.She has im right to stay 

exeeatlon of decree as to the liouse in wlucli 
sh(* is now residing. 

Ontlie 12th May IDOS, one day before 
the date of the last-mentioned order, tlie 
Rani brought tlie pre.sent suit in wliich siic 
claims the following relii'f :— 

(a) that slie is entitled to live during her 
life-time in the /nor//situate in Amritsar, 
Katra Baggian, Kliomi Sh/nnor/ No. 21Mh); 

{b) future maintenance in accordance with 
the terms of clause I of the W ill at a rate to 
be fixed by tin- Court but provisionally fixed 
by plaintiff'at Rs. bUU per mensem; ami 


(c) arrears of maintenance fi*om the 1st 
September l!>0fi up to date of suit, amounting 

in all to Rs. f>,72U. 

The suit was contested and tlie relief 
claimed by the plaintiff was objeeted to 
by the defendant on various grounds. 
Pending tlie suit Sardar (iajindar Singh 
died and bis widow Sardarni JIarnam 
Kaur was brought on tlie record as bis ri*- 
prosentatiN'e. On tlie dOtli March IfflO the 
District Judge dismissed the suit on the 
ground tliat upon a jiroper eonsf met Ion of 
the terms of the Will, defendant was under 
no obligation to grant niaintmiance t»i the 
plaintiff oi* to carry Old such fmmis of the 

Will a.s wcr<* 111 lu’i' l:i\'»>iir until (lu* wliob' 
of the propei’ties devised aiM benneat lusl 
to liim bad actually come info bis pp.-^-se-ssitni, 
and as to the latter point, the Disfriel Jmlge 
lield upon thi‘ evidence given i»y Sardar Ti'U 
Singh, plaintiff’s agent and In-othm*, fhaf a 
very considerahle porlion of (hat pro[U'rty 
had not yet come into tin* hands of the Sardar 
or his widow. 


The pluintilf has appealed fo fhis Chnirt, 
and we liavi* lieard argunimifs :if eousuhn’aIde 
longtli on behalf of (he app •Ihiiif and of the 
respondent, ^^e do iml thiMb it, h‘'Wi‘\('r, 
necessary to discuss any lint the oiu' |)oint 
upon wliich Mr. ife<‘ch(‘y laid special .‘'tre.''S, 
namely, that the decision ol (‘lark, C. .1., in 
1008 makes the([ueslion of the Uani's 
I’ight to the /o//v7/yv.s- jmlii'nhi and that she 
can no hnigm* (daim to la* eiitithsl under the 
terms of the Will to rtdain possi'ssion of it 
during her life. It is friu' fhat fliis plea was 
not urged in the District Court, liut the 
(piestioii is one of law, is ohvious ujion tin* 

face if fhi' oNiM-ution lu'oceedings wln<;h 



preceded the present suit and goes to the 
root of the plaintiff’s claim, and we, therefore, 
are compelled to consider it in the first 
instance. In our opinion the plea must 
prevail, for it is quite clear that it was the 
Rani-herself who insi.sted upon a decision 
being given by tlie Cliief Judge with regard 
to her alleged right under the terms of the 
W'ill to keep the harcU in her possession and 
the (piestion was one directly connected with 
the execution of the decree and cognizable 
under section 244 of the Code of 1882 by the 
Court executing that decree. We must accord¬ 
ingly hold that it is not competent for the 
Ibini to raise the same question again by a 
separate suit. 

As it has been definitely decided that the 
Kani has no right to retain the haveU and 
as she has admittedly kept posse.ssion of it 
ever since the death of her late husband, 
she must be regarded ns a trespasser in 
possession of property to wliieb she has no 
right and as such, wo do not tliink that she 
is (Mititled to claim maintenance or arrears of 
maintenanee from Sardar Gajindar Singh’s 
widow unless and until she hands over the 
Imrrh' to the latter and accounts to her for 
the incdiuo and profits accruing therefrom 
during her oecupation of it. At the conclu- 
tioM of the arguments we suggested to Messrs. 
.Muhammad Shati and Reechey that a settle¬ 
ment of liiis tlispute between the two widows 
is eminently ilesirable and that it might be 
feasible for the parties to agree that R;ini 
Hliagwan Kaur should remain in possession 

of tlie during lier life, she on her part 

foregoing any right of further maintenance 
from Sardarni Harnam Kaur. We believe 
that both Counsel u.sed tlieir best endeavours 
to elfeet a settlement im tlie above linos, but 
unfortunately without success. We are thus 
cmnpeiled to decitle the case in tlie appeal 
upon the merits and in accordance with our 
conclusions as given above. AVo, therefore, 
di.smiss tliis appeal with costs. 

Appciil (h'smissfd. 
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PUNJAB CHIEF COURT. 

First Civil Appkal No. 1217 of 1910. 

November 3, 1914. 

Present :—Sir Alfred Kensington, Kt., 

Chief Judge, and Mr. Justice Rattigan. 

WARYAM SINGH— Plaintiff- 

Appellant 

versus 

MAHTAB SINGH andotheiis—Defendants 

—Respondents. 

Paujah Pre-emption Act {II o/1935), 12 (c) 

^^secondly" — Snh-division —Patti created for Ji.<cal pur¬ 
poses—Proprietor of patti, pre-emptiony right of — Pre- 
emptofy obligations of—Extension of time to pay pre¬ 
emption money, when allowedbyAppellate Court—Law 
of pre-emption, nature and basis of—Villages of recent 
growth, whether can be subject of pre-emption. 

A pre-eraptor is given a very special and peculiar 
right which overrides the ordinary rights of contract 
and if he asks the Court to give effect to that right, 
he must be careful to see that he complies, com¬ 
patibly with his honest pleas, ^nth the decree which 
the Court grants him. 

Therefore, an Appellate Court will not as of right 
grant to a pre-emptor an extension of time within 
which to pay any further sum which that Court finds 
to be justly payable by him, if in point of fact he has 
paid no money into Court or has made no tender of 
a sum to the Court or if the sum he has paid or 
tendered is unreasonably small. 

. A patii which is created merely for fiscal purposes 
and in no way represents homogeneity of area or descent 
of the proprietors, does not constitute a “sub-division” 
within the meaning and for the purposes of sec¬ 
tion 12 (c) “secondly” of the Punjab Pre-emption Act, 
1905, and, therefore, a proprietor in each patti has no 
right of pre-emption. 

The law of pre-emption as applicable to village 
Communities was intended, primarily at all events, 
to protect the village against the intrusion of 
strangers, who might otherwise obtain a footing in 
it contrary to the wishes of the community who were 
bound to each other by the ties of descent and would 
resent the advent of an intruder. 

Therefore, the principle can have no application 
when the village is of but recent foundation and is 
composed of individuals whose sole connection inter 
se is that each has been selected by Government as a 
person to whom a grant of land might fitly be made. 

First appeal from the decree of tlie Dis¬ 
trict Judge, Lyallpur, dated the 2nd Novem¬ 
ber 1910, decreeing the claim on payment of 

Rs. 53,000. 

Mr. RalU, and Sardar Parman Singh, for 
the Appellant. 

Mr. Beechey, for the Respondents. 

JUDGMENT.—Sardar Waryam Singh, Jat, 

is a lamhardar }n what is described as *‘Patti 
Waryam Singh” of Gkah No. 224, Rakh 
Branch, in the Lyallpur District, and he 

seeks to pre-empt five squares of land 

■ 


( = 1074 kanals, 15 ni-irlas) sold by 
defendant No. 1, on the 16th August 1907, 
to defendant No. 2 Fatfeh Din, an Arain and 
a resident of the said Chak, for an alleged 
consideration of Rs. 56,000. No sale-deed 
was executed, but the sale is admitted 
and a memorandum of it was duly made by 
the patwari in his diary (or roznamcha) and 
on the 4th September 1907 mutation was 
effected in the vendee’s favour. 

Plaintiff bases his claim on the ground 
that he is a proprietor in the patti in which 
the land sold is situate, whereas the vendee 
owns no land in that patti [section 12, clause 
(c), sub-clause “secondly”, of the Pre-emption 
Act, 1905]. He also alleges in his plaint 
that the real consideration for the sale was 
Rs. 11,000 only and that that sum fairly 
accurately represents the market-value of the 
land. 

Defendant-vendee pleaded that the plaintiff 
had no right of pre-emption, as the alleged 
patti was not a sub-division” of the estate, 
within the meaning of the sub-clause above 
referred to, and further that the full amount 
of Rs. 56,000 had been duly paid by him to 
the vendor. 

The District Judge disposed of the fir.st 
q.uestion, namely, plaintiff’s right to pre¬ 
empt, by a preliminary order, dated the 
14th March 1910, and held that the pattis 
oi Chak No. 224 constituted or sub¬ 

divisions” within the meaning of the Act, 
and that in consequence plaintiff was entitled 
to claim pre-emption. The learned Judge 
thereafter proceeded to take evidence as to 
the issues relating to the price to be paid by 
the pre-emptor. 

Finding that the direct evidence regarding 
payment of consideration was not altogether 
satisfactory, the District Judge had an 
inquiry made through a Revenue Assistant 
for the determination of the market-value 
of the land. The report of the Local Com¬ 
missioner was that the value was about 
Rs. 35,000. Thereafter evidence was taken • 
in Court upon this point, and in the result 
the Court found that the market-value was 
about Rs. 56,000 and that regard being 
had to this fact Avhich supported the direct 
evidence, there was sufficient justification 
for holding that the price had been fixed 
and paid in good faith. He accordingly 
granted plaintiff a decree for possession 
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by pre-emption of tlie bind in suit subject 
til tlie payment by him of iis. 5t>,000, and 
co.sts on or lieb're January .Srd, 15)11; in 

iLd'.ialb the suit to stand dismissed with costs. 

On the lotli November 1010 plaintiff, 
through his Counsel Mr. Sliadi IjuI, tiled an 
appeal in this Court taking ol^jectioii to 
the findings of the District Judge upon the 
luestion of price to be paid and also to the 
period fixed l)y the Court for such payment, 
plaintiff complaining that the period in 
question was very short and should be 
extended. 

On the ‘2’>th January 1911 tlie vendee, 
througli .Mr. Ik'ecliey, tiled a cross-appeal 
taking exception to tlie finding that 
plaintiff was entitled to claim pre-emption. 

Upon the appeals first coming before a 
Division Bench of this Court for (amsidera- 
tion, a (luestion aro.>e as to the coiaectness 
of the Court-fee stamp allixed liy the plaintiff 
to his memorandum of appeal, d'his (pies- 
tion was referred to a I'hdl ll.-ncli* and, as a 
result, it was held that the amount of Court- 
fee payable liy plaintiff was to he calculated 
(id ralffi’vin on tlie amount hy which lie wished 
the price fixed hy the Distiict Jiulire to h.* 
reduced. The late Mr. lT*stonji, on ladialf 
of (he plaintiff, informed the- Division Mench 
on the 22nd Deceniher I9ld that his 

client asked for a reduction of Us. 
only and was ready ami willing i t pay 
the sum of Ks. 2<I,00U, tor (lie land. TIu? 
Division Bench directed that (he delii'iency 
ill Court-fee should he made good and 

adjourned (ho hearing to a future date. 
Plaintiff has complied with that ordin* and 
we have now lieard hisapiieal on the princi¬ 
pal (luestioii involveil in the casi‘, namely, 
whether lie has a right to claim lu-i'-einpl imi. 
This was a point decided in his favour by 
the District Court, but wo were so doulitful 
as to the correctness of tliat decision tliat 
witlii'ul calling upon ilr. Beechey to sup- 
poit his appeal, we ilirected .Mr. Ualli to 
confine his arguments in the first instance 
to that ixiinf. Mk also pointed out to 
'Mv. Jtalli fliai in view )f Ids client’s 

Conduct both before and after decree, 
we would not be prepared to extend the 
period for payment li.xed by the District 
Judge, namely, the ord .fanuary 1911, and 


*Src ir.o-yam ^i-n ih v. }{.■},t.ih Siiijh, Iiul. ( 
001; 70 P. K. 1013; 2-10 J‘. L. U, >1)13; i-M ]\ \y p [ 


that as a result, even if we rejected Mr. 
Beechey’s appeal and granted plaintiff a 
decree for pre-emption, plaintilf’s suit mu.st 
necessarily fail as lie could not now comply 
witii tlie condition atlixed to bis decree by 
the District Judge. AVe might explain here 
that t!ie conduct of the plaintiff to which we 
make reference, consisted (1) in his originally 
iixing the small sum of Its. 11,000 as the 
true market-value of the land, though he 
has had to admit in this Court that such 
market-value is,.as a matter of fact, not less 
than Rs. 20,000 ; and (2) in his^ wilful 
and deliberate neglect to comply with the 
oivler of the Court that he should pay the 
money decreed into Court by a specitied 
date. It is admitted that plaintiff has not 
paid a single rupee into taiurt, but it is 
urged on liis bobalE that be did not do so 
because ho was taking exception on appeal 
to the am mnt fixed by the Court below. 
This, liowever, could n >t possibly justify 
ids refusal to piy even the sum of Rs. 11,000 
int) Court. It has been finally decided 
by a Full lleiicli of this Court 11 (isuu'ii 
Siiij'i v. Inl Slirjh (L)] tliat an Appellate 
Court is H it bmnd t ) gr.int to a pre¬ 
empt ir an extension of the period for 
piynii’iit lixe.l by the Court of first instance, 
though, no doubt, it has power to dj so and 
will probably exercise that power in favour 
of a pre-empt'or who.se conduct has been bona 
li !-' and does not exhibit a contemptuous 
di.Ni’.'gir l of tlu* order passed by the Court. 

11', for example, an Appellate Court 
finis that the pro-emptor has paid into 
Court a sum, which is less than that fixed 
hy the lirst Court, hut yet approximates 
rL'isaiiahly to the amount eventually fixed 
hy the Appellate Court, the latter would 
probably allow the pro-emptor a further 
licrlod within which ho could pay the 
dilferenco between the amount paid into 
thmrt by 1dm and the higher amount 
tixed hy the Court itself. In the case 
before ns, liowever, beyond giving sccnnfy 
nmlcr section 19 of the Act for Rs. 5,000, 
the pre-omptor admittedly made no attempt 
to pay any sum of money into Court, though 
he knew full well that in no event could 
he possibly get a decree even from the 
Appellate Court unless he paid at least 
Rs. 11,000 to the vonloo. It is passible 
tliat (he plaintiff's misguided action was due 
to advice which he received fwin his local 
(1) -13 l\ U 190G (F. D )i 101 P. L. lb 1900, 
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Pleaders, but it should have been obvious 
to him, if not to his advisers, that he could 
not possibly hope to obtain a decree for pre¬ 
emption except upon payment into Court of 
a stim which he bona fide believed to repre¬ 
sent the true value of the land, and that if 
he wished the Appellate Court to extend the 
period for payment fixed by the District 
Judge, it was incumbent upon him to show 
that he, on his part, had acted in good 
faith and had not defiantly ignoi’ed the 
order of that Court. A pre-emptor is given 
a very special and peculiar right which 
overrides the ordinary rights of contract, and 
if he asks the Court to give effect to that 
right, he must be careful to see that he 
complies, compatibly with his honest pleas, 
with tlie decree which the Court grants 
him. He may well believe that the Court, 
which passed the decree in his favour, 
has erred in estimating too highly the 
value of the property and he is, of course, 
at liberty to contest that estimate by appeal. 
But he must recognize that the Appellate 
Court will not as of right grant him an 
extension of time within which to pay any 
further sum which that Court finds to be 
justly payable by him, and if in point of 
fact he has paid no money into Court or 
has made no tender of a sum to the Court, 
or if the sum he has paid or tendered is 
unreasonably small, he cannot expect to be 
granted an extension of time. We make 
these remarks more for the guidance of 
litigants and their legal advisers in the 
future than for the purposes of the case 
now before us, as in this case we must dis¬ 
miss plaintiff’s suit upon the preliminary 
ground that he has not established his alleged 
right to claim pre-emption. We now proceed 
to discuss this latter point and to give the 
grounds upon which wa decide against 
plaintiff. 

Gliah No. 224 is a village which lies just 
outside the town of Lyallpur. It was 
founded in 1893 when Government made 
yeomen grants of five squares of land to each 
of fifteen sufedposhesy all of whom belonged 
to separate districts and were (with the 
exception of two grantees who were brothers) 
in no way related to each other. Each 
grantee was, as regards the squares allotted 
to him, entirely separate from his 
neighbour and with his a!)ai4 land no one 
^Ise in the Qfiah had any concern. There 


was no shamilat, or common land, nor was 
the re.sponsibility for the payment of 
land revenue joint as well as several. 
On the other hand, the Revenue Authorities, 
obviously for the easier collection of land 
revenue and for their own purposes, divided 
the Chalv into three pattls and appointed a 
lambardar for each pafti, each lambardar 
being responsible for the due payment of 
land revenue by the various grantees who 
were allotted to him. A jamabandt and 
Settlement Record were prepared and the 
tenure was declared to be bhayachara. But 
there was no territorial division of the 
village into ring-fences, and plots belonging 
to the various paftit> appear to be inter¬ 
mixed. In these circumstances we have no 
doubt that Government and its officers had 
no intention that tlie law of pre-emption 
should prevail in a Chak tlius constituted, 
and we find from Notification No. 771 of 
the Local Government, dated 6th December 
1910, that it has now been definitely declared 
that that law is not to obtain in any area 
to whicli (as here) the Government Tenants’ 
Act, 1893, has been made applicable. We 
refer to this fact not as having any direct 
bearing upon the question before us, as the 
present suit was instituted long before the 
publication of the Notification in question, 
but as showing that Government, which 
really created this and similar “estates”, 
does not regard them as villages of the 
ordinary kind in this Province. Mr. Ralli 
relies strongly upon the ruling of this Court 
reported as Bhagat Hira Nand v. Lai Khan 
(2), which is to the effect that if in point 
of fact there is a recognized sub-division 
of a village, such sub-division must be 
accepted as such for the purposes of the pre¬ 
emption law irrespective of any question of 
principle. It must be remembered, however, 
that that decision was given before the 
foundation of the numerous thriving colonies 
which have since sprung up and had refer¬ 
ence to the constitution of the old type of 
Punjab village. But even so, we may 
with all deference venture to doubt the 
correctness of the proposition laid down in 
such general and unqualified terms, and we 
do so with uhe greater confidence because 
we find that later authorities take a very 
different view and place a far more limited 


(2) 169 P. U. 18S9. 
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coii.sti’uctioii upon the words pafft or 
other sub-division" of the estate. Ihus in 
Shcr Singh v. Malnk^Singh (3) a Division 
Bench lield tliat “there must be some 
Olio or more well-defined attributes to 
justify treatment of a section of tlie village 
as a sub-division, sucli, for instance, as 
homogeneity of area or de.scent of tlie pro¬ 
prietors, and in determining the point, the 
tirst thing to be looked to is tlie history of 
the village so far as it can be ascertained 
from the Settlement Record." In the case 
before us, it is oljvious that there is no 
“homogeneity of area or descent of the 
proprietors," as the estate was founded so 
recently as 1893 by the grant from Govern¬ 
ment of distinct plots of five squares each to 
fifteen persons wlio, with the one e.vception 
above-mentioned, liad no connection with 
each other. 

Then again, in Bija v. Bishun Singh 
(4) another I^ivision Bench drew a 
marked distinction between a sub-division 
properly so called and a nominal distribu¬ 
tion of proprietors for convenience in collect¬ 
ing revenue or similar purposes, and held 
that a ''paftr created for the latter purpose 
could not be regarded as a sub-division for 
the purposes of tlie law of pre-emption. In 
the case liefore us, it was clearly for con¬ 
venience in collecting revenue" and f(»r no 
other purpose that tin? Itevenue Authorities 
nominally distrihutetl flu? pniperties id ('hnk 
No. 224 into llii’ce ' pnlti^'\ each under a 
hinifjiirditr who was to lie responsible for 
the payment of such reviuiue by the pro¬ 
prietors within his }}n/li." 

The law of pre-em[)lion as applicable to 
village communities was intended, primarily 
at all eveiiU, to protect tlu' village against 
the intrusion of strangers, wlio might other- 
wi.se obtain a fouling !n it eontrary to the 
wishes of the etmimunity who were bound 
to eacli other by ties of de.scent, and would 
resent the advent of an intrudei’. This 
pi’liiciple can obviously have no application 
wliOM the village is of but recent foumlation 
and is composed of individuals whose sole 
connect ion infer sr is that eacli lias been 
selected by (loveniinent as a per.son to whom 
a grant of land might litly lu‘ made. 

Both upon in'iiieijih* and aulhority, there¬ 
fore, we must ludd that idaintitT has no right 
to pre-empt the land in suit, as llu* so-called 


“sub-division" of the Chak into three pattis, 
which was made merely for fiscal purposes 
and in no way represents homogeneity of 
area or descent of tlie proprietors, does not 
constitute a true sub-division of the Uiak 
within the meaning and for the purposes of 
section 12 (c) “secondly" of the Punjab 
Pre-emption Act, 1905. ^ 

We accordingly accept defendant-vendee s 

appeal (No. 117 of 1911) and rejecting 
plaintiff’s appeal, we dismiss his suit with 
costs. Pleader’s fee in each appeal we fix at 
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(3) M2 P- L. 11.. lOor., 

(4) 45 ?. K. 1897. 


versus 

BIPRO DAS PAL CHOUDHURl 

AND OTHERS—PLAINTIFF—RESPONDENT. 
r„lni Reguiation (17// uf 1810), 

Taluk, pfu’c/ic.'rr oj\ right^^ of~-ltnntation df/ (AI f>; 
1S77), NV/». U, Art. Vn—Kncumhraucc, meaning of-- 

Suit to annul encnmhrance—Adverse pi>ssession, u* ich 

rneun.hranee—'Vourt mag presume imssession 

iiHr" opplienhilitg of—Bengal Tenancy Act yMll oJ 

lSN.5h...< 1.50. 1(U, 167, 105 (o)— 

auniil — i\>nditlons to he fnljillcd, , , ii i . 

A iiuivlinscr of n p^dni at a sale houl uiu cr 

Uo^ulation Vlll of 1S19 takes the Uihi); m the state 
ill wliich it was initially croatoil, that is 
pui’flmscr takes the iwoporty not five meivly of all 
incuiubnineos that may have accrued upon the tenuiv 
hy act uf the defaulting proprietor, his ivpivsentatives 
(.r assignees, hut also five of the interest aequnvd by 
an adverse jiossession which connnencod after the 
creation of the paOii. 

Tlicret’ore, if a )daintift’ivlies upon Article 121 of 
Schedule U of the limitation Act, 1877, he has to 
establish that tlio eneumVtranee which ho seeks to 
annul is due to adverse possession which eoinmonced 

after the creation of the putni. 

Kajfcr Chamha Pal Vhomlhurg v. Rajcndra lal 
OiiMrumi, 25 C. 167, followed. 

Pmesh Chumler Oupto v. Raj Kaiain Roy, 10 IN . 
H. 15; Khantomoni Dasi v. Jhjiu/ Cliand Mahatap, 10 
C. 787 and A'unai Khan v, Brojo Xatli, 22 C. 244, 

referred to. 

The doctrine “that the Court may pivsnmo posses¬ 
sion to follow title”, however valuable in deciding 
(piestionsof limitation in eases of eontUeting evidence 
as to possessitm on both sides, can have no applieatiou 
ill a ease whore the plaintiff has to establish posses¬ 
sion at a particular point of time. 
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RunjeetlUim Panday v. Goherdhun Ram Pandai/ 

20 W. R. 25 at p. 29; Mohima Chiinder Mozumdar v. 
Mohesli Chnnder Neoyi\ 16 I A. 23; 16 C. 1:73 (V. 0 ), 
followed^ 

Bihi Sahodra v, liai Jang Bohadni\ 8 I. A. 210; 8 
C. 224;4Sar. P. C. J. 294; 6 Ind. Jur. 108; Jafar 
Husain v. Mashuq All, 14 A. 193; A. W. N. (1892) 

55; Mohima Chunder Mozoomdar v. Mohesh Chundar 
Neogi, 16 L A. 23; 16 C. 473; Rani Hemanta Knman 
V. Jagadindra, 10 C. W. N. 630; 3 A. L. T. 363; 
8Bom.L. R. 400; 1 M. L. T. 135; 16 M. L. J. 272 
(P. C.), referred to. 

Where in an ejectment suit by the purchaser of a 
putni taluk t\io purchaser does not establish thatthe 
possession of the defendants coinmenced after the 
creation of the pufni or that the proprietor of the 
estate was in possession at the time when the putni 
was granted, the interest of the defendants cannot 
be said to be an incumbrance within the meaning of 
Article 121 of the Limitation Act, 1877, or within the 
meaning of section 11, clause (1), of Regulation VIII 
of 1819 and the piu-chaser is not entitled to a decree 
of ejectment. 

Attorney-Oeiieval v. Emerson, (1891) App. Cas. 649; 

61 L. J. Q. B. 79; 65 L.T. 564; 55 J. P. 709; Malcolwson 
V. O'Dea, (1862) 10 H. L. C 593; 9 Jur. (n- s.) 113o; 

9 L. T. 93; 12 W. R. 178; 11 E. R. 1155; 138 R. R. 
317; Bristow v. Cormican, (1878) 3 App. Cas. 641 at 
p. 668 and Blandy Jenkins v. Earl of Dunroven, (1899) 

2 Ch. 121; 68 L J. Ch. 589; 81 L. T. 209, referred to. 

Under the Bengal Tenancy Act, 1885, also the 
word incumhrance in sections 159, 161 (a) includes a 
statutory title acquired by a trespasser in adverse 
possession of the land of the defaulting tenure, 
provided such act of possession commenced after the 
tenure had been created. 

QokulBagdiv. Debendra Sen, 11 Ind. Cas. 435; 14 
C. L. J. 136 and Arsadullak v. Munseb Ali, 14 Ind. 
Cas. 349; 16C. L. J. 539; 16 C. W. N. 831, relied on. 

The restriction mentioned in section 195 (c) of 
the Bengal Tenancy Act does not touch the question 
of the applicability of section 167 to the lands 
in suit. 

.Appeal again.st the decree of the District 
Judge, Nadia, dated 2nd June I9II, reversing 
that of the Munsif, first Court, at Krishnagar, 
dated 28th August 1908. 

Mr. S. P. Sinha (with him Babus Jogendrc 
Nath MukherjeSj Harakumar Mitra and Sarat 
Chandra Khan, for the Appellants. 

Dr. Rash Behary Ghosh (with him Babu 
Amarchandra Nath Bose), for the Respondent. 

JUD(jMENT.—T hese eighty-eight appeals 
arise out of as many suits for declaration of 
title to immoveable property and for 
recovery of possession thereof. The case for 
the plaintiff-respondent may be briefly stated. 
He alleges that in 1799 an estate was created 
from which a putni tenure was carved out 
later on on some date not known, but the 
ptttni was sold in 1807, and the purchaser, 
Romesh Chandra Mukerjee, on the 26th June 
1807 gave a kahuUat to the zemindar, 
Moharaj Tej Chandra, In execution of a 


decree for arrears of rent obtained by the 
proprietor against the pnhiidars, the tenure 
was .sold under the provisions of the Bengal 
Tenancy Acton the28th November 1899, and 
passed into the hands of tlie plaintiff. The 
plaintiff asserts that the defendants in the 
various suits are in possession of different 
parcels of land within the ambit of 
the putni taluk purchased by him and 
that they have no right to continue 
in occupation. He accordingly prays 
that his title by his purchase may be declared 
and that the defendants may be ejected a.s 
trespassers. According to the plaintiff the 
cause of action in each of these suits arose on 
the 28th November 1899, the date of the 
auction purchase, and no question of limita¬ 
tion could arise as the suits have been in¬ 
stituted within twelve years from the date 
of such purchase. The defendants resist 
the claim on the ground, amongst others, 
that they hold under rent-free grants and 
that in any event the claim of the plaintiff 
barred by limitation. Their case in sub¬ 
stance is that they have been in possession of 
these lands from the time of their predeces¬ 
sors and that their possession can be traced 
back to at least 1790, long before the creation 
of the putni as also the formation of the 
permanently settled estate out of which 
the putni was carved. The District Judge 
has found in favour of the plaintiff, that the 
defendants have failed to establish their 
rent-free tenure and that the suits are not 
barred by limitation, inasmuch as they have 
been commenced within twelve years of the 
date when the sale became final and conclu¬ 
sive within the meaning of Article 121 ^ of 
the second Schedule to the Indian Limitation 
Act. On behalf of the defendants-appellants 
the decision of the District Judge has been 
assailed on the merits and the view taken 
by him upon the question of limitation has 
been attacked as obviously unsound. It is 
not necessary for our present purpose to 
examine the merits of the cases, because we 

9 

have arrived at the conclusion that the suits 
are barred by limitation. 

The District Judge has held that Article 
121 of the second Schedule of the Indian 
Limitation Act is applicable to the cases. 
That Article provides that suits to avoid in- 
crumbances in a putni taluk sold for arrears 
of rent must be commenced within 12 years 
from the date when the sale becomes final 
and conclusive. We shall for the purposes 
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of the present argument, and for that purpose 
alone, assume tliat Article 121 applies to a 
case in-which a suit has heen instituted by 
purchaser of a putniialnk at a sale held under 
the provisions of the Bengal Tenancy Act. 
The question on this assumption ai’ises, 
■whether the suits before us ai’e suits to 
avoid encumbrances in a piifni fah(l\ The 
District Judge has lield outlie authority of 
the decision in Xnffrr Cltowlni Pal Chawdhnj 
V. Jlajemlrn JjoI Onmcaun (1) tliat Article 121 
is applicable. That decision formulates the 
proposition that the interest acquired by an 
adverse possessor of land included in a pufai 
taluk is an incumbrance within tlie meaning 

of Article 121 of tlie second Schedule of the 

Indian Limitation Act. This view is in 
accord with the principle recognised in the 
cases of I mesh Clnatilrr (lupfn v. llai Xarain 
Boy (2); Khantomoni Ihsl v. Reimj Phaml 
Maliatap (:i) and Karmi Khan v. Brojo Xath 
Bass (4). It is very material to observe, 
liowever, that the adverse possession contem¬ 
plated in these cases is possession which 
commenced after the ci-eation of the pninl 
tenure. These cases are founded on the 
principle laid down in sectnin 11 of Kegula- 
tion VIII of 1810. The first clause of tliat 
section declares that any (alnk or saleable 
tenure that may lie disposed of at a public 
.sale under the rules of the Begulation for 
arrears of rent due on account of it, is sold 
free of all incumbrances that may have accrued 
upon it by act of tlio defaulting proprietnr, 
his rcpre.sentatives or assignees, unless ilij 
rigid of making such incumljrances shall 

have l)een expressly vested in the holder by 

stipulation to tliat effect in the written 
engagements under wliich tlie said tnlnk may 
have been bold. No transfer by sale, gift or 
otherwise, no Jiiortgage or oilier limited 
assigiiimuit is permitted to bar tlie indefeasi- 
lle right of tlie to hold the tenure 

{>f Jiis creation answerable in tlio .state in 
wbicli he created it for the rent, which is in 
fact his reserved pntperty in the tenure, 
except the transfer or assignment should 
liave bfcn made with a condition to that 
(dfect under expre.ssed authority obtained 
from such :.rnii)i(hii'. The principle eonse- 
quontly is (hat the luuchaser of a pninl taluk 


{') v:, ('. u;7. 
VJ) U) U'. 1 {. ir,. 
Cd I!' {' 7H7. 
(4) 22 c;.:214. 


at a sale held under Regulation VIII of 1819 
takes the faink in the state in which it was 
initially created, and the judicial decisions to 
which we have already referred lay down the 
doctrine that the purchaser takes the pro¬ 
perty not free merely of all incumbrances that 
may have accrued upon the tenure by act of 
the defaulting proprietor, his representatives 
or assignees but also free of the interest 
acquired by an adverse possessor who has 
been able to acquire such interest by the 
inaction of the defaulting proprietor. This 
doctrine is plainly limited in its application to 
cases where the adver.se possession commenced 
after the creation ofthep«/«/. In a case in 
which the proprietor of the estate is out of 
possession, he cannot merely by the device of 
the creation of a subordinate faink avert 
the effect of the adver.se possession wbicli 
has already commenced to run against him, 
and such possession would be effective not 
only as against the subordinate tenure-holder 
but also as against tlie superior proprietor. 
Consequently if a plaintiff relies upon 
Article 121 of the .second Schedule of the 
Indian Limitation Act, he has to establisli 
tliat the incumbrance which be seeks to 
annul is due to adverse possession which 
commenced after tlie creation of the pntuL 
The District Judge has not found that in 
the cases before ns tlie adverse possession 
of the defendants and their predecessors 
comnieiiced after the creation of the pnini* 
(In the other hand, there is ample evidence 
that (lie adverse possession of the defendants 
and their predecessors eonimencod before the 
creation nf the pnf)iL There are tmees on 
the record to show that there had been 
assertions of hostile title before the pntni 
itself was created. On behalf of the plaintiff- 
respomlent, however, it has been suggested 
that there i.s .some evidence of ancient posses¬ 
sion of the disputed land by tbe proprietor 
of the estate. But before we deal with the 
evidence to which allusion has been made in 
the course of argument, it may be pointed out 
that the plaintiff, before he can succeed, must 
prove Hint the proprietor was in possession 
when the )infni was created. In onler to 
establisli that tlie proprietor was in possession 
at that time, it has been argued that wo 
should presume that possession follows title. 
In our opinion, that doctrine has no applica¬ 
tion to a ease of this description. No doubt 
it was pointed out by their Loinlsbips of the 
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Judicial Committee "in the case of Bimjeet 
Bam Panday v. Goherdhun Pam Panday (5) 
that in the decision of the question of 
limitation, if there is conflicting evidence on 
both sides, the Court may presume that 
possession was with the party whose title has 
been established. But it does not follow 
that when the plaintiff has to establish 
possession at a particular point of time, he is 
entitled to call upon tlie Court to presume 
that because his title has been established, 
po.ssession must be presumed to have been 
with the holder of the title at that specific 
period of time. This contention, indeed, 
is clearly opposed to the decision of the 
Judicial Committee in the case of Mohima 
Chnnder Mozumdar V, Mohesh Chunder 
(6), where their Lordships pointed out that 

it is not enough for the plaintiff in an action 
in ejectment to establish his title or his 
possession at some remote time, but that it 

is essential for him to prove that he was in 
possession withintwelve years antecedent to the 
suit. To the same effect are the decisions in 
Musaniinat Bibi Sahodva v. Pal Jang 
Bahadur (7); Jafar R sain v. Mashuq AH (8); 
Mohima Chunder Mozoomdar v. Mohesh 
Chunder Neogi (9); Pani Hemanta Knmari 
V. Jagadindra (10). We have ne.xt been 
asked to hold that the grant of the 
putni tenure itself is evidence of possession 
and in support of this argument we have been 
asked to consider the terms of the putni 
habuliat. Our attention has also been invited to 
the cases of Attorney-General v. Emerson (11); 
Malcolmsony. O'Dea (12); Bristow v. Coiiniean 

Blandy Jenkins v. Earl of Dunroven 
(14') to show that ancient documents produced 
from proper custody and by which any right 
to property purports to have been exercised 
are admissible even in favour of the grantor 
or his successors in proof of possession. 
This doctrine is justified on the principle 
that documents of this character may rightly 


(5) 20 W. R. 25 at p. 29. 

(6) 16 I A. 23; 16 C. 473 (P. C.). 

. (7) 8 I. A. 210; 8 C. 224; 4 Sar. P. C. J. 294; 6 Ind. 

Jur 108. 

(8) 14 A. 193 jA. W. N. (1892) 55. 

(9) 161. A. 23; 16 C. 473. 

(10) 10 C. W N 630; 3 A L. J. 363; 8 Bom. L. R. 
400; 1 M. L. T. 135;-(6 M L J. 272 (P. C.) 

(11) (1891) App. Cas. 649; 61 h. J. Q. B. /9; 6o L. 

T. 564; 55 a. P.709. . . / mio^ o 

(12) (18621 lOH. C.593; 9 Jur. (n. s.) 113o; 9 

L. T. 93; 12 W. R. 178; HER 1155; 138 R. R. 3.7. 

(13) ^878) 3 App. Cas. 641 at p. 668. 

(14) (1899) 2 Ch, 121j68 b. J, Ch. 589; 81 b. T,209. 


be treated as presumptive evidence of posses¬ 
sion. because ancient possession is incapable of 
direct proof by witnesses and such documents 
ai’e themselves acts of ownership, real trans¬ 
actions between ^nian and man, intelligible 
upon the footing of title or at least of a 
bona fide belief in title, since in tlie ordinary 
course of things men do not execute such 
documen's without acting upon them. This 
principle plainly has no application to the 
circumstances of the present ca?es. An exa¬ 
mination of the putni kahnUat does not show 
that there is any assertion tliat tlie grantor 
of the putni at the time was in possession of 
every parcel of land comprised within the 
boundaries of the pntni^ nor is there any alle¬ 
gation in tlie document tliat the grantee of 
the tahik obtained actual possession of every 
piece of land within the tenure granted to 
him. Tt has finally been argued that the 
thik map of 1852. is evidence of posse.ssion, 
and that witnesses have been called to speak 
to posse.ssion of two villages by a lessee from 
the putnidar. The evidence, liowever, is of 
the vaguest description and does not show 
that the pntnida*' or tlie owner of the estate 
was in actual possession of any particular 
parcel of land now in dispute. In these 
circumstances we are of opinion that the 
plaintiff has not established that the posses¬ 
sion of the defendants commenced after the 
creation of the pritni or that the proprietor of 
the e.state was in possession at the time when 
the putni was granted. Consequently the 
interest acquired by the defendants cannot 
bo deemed to be an incumbrance within the 
meaning of Article 121; nor is it an incum¬ 
brance within the meaning of the first clause 
of section 11 of Regulation VIII of 1819. In 
this view, the decrees made by the District 
Judge cannot be supported. 

It is clear, liowever, that the case as made 
in the plaint is based on an entirely erro¬ 
neous assumption. The plaintiff has come 
into Court on the allegation that his cause of 
action arose on the 20th IS'ovemher 1899 
when he purchased the property at a sale 
held under the provisions of the Bengal 
Tenancy Act. This statement was material 
for the purposes of the case, because under 
section 50, clause (d), of the Civil Procedure 
Code of 1882, it was incumbent on the plaint¬ 
iff to embody in his plaint a plain and concise 
.statement of the circumstances constituting 
the cause of action and where and when it 
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arose. It was furtlier hi.s duty if the cause 
of action arose beyond the period ordinarily 
allowed by any law for instituting the suit, 
to show in his plaint the ground upon which 
exemption from such law was claimed. In 
the cases before us tlie defendants have been 
unquestionably in possession for more than 
12 years antecedent to the suit. The plaint¬ 
iff, therefore, had to make out an affirmative 
case to take his suit out of the Statute of 
Limitation, and lie based his case on the 
ground that tlie cause of action arose on the 
20th November 1S99, on tlie assumption that 
Article 121 of the second Schedule of the 
Indian Limitation Act was applicable. But 
it cannot be disputed that the cause of action 
did not arise on the 20th November 1899. 
The plaintiff made his purchase at a sale 
held in execution of a rent decree under the 
Bengal Tenancy Act. Under section 159 of 
the Bengal Tenancy ^ ct he made his purchase 
with power to annul the interests detined as 
incumbrances in section 101. Clause (a) of 
that section lays down tliat tlie term encum¬ 
brance, used with reference to a tenancy, 
means any lien, sub-tenancy, easement or 
other right or interest created by the tenant 
on his tenure or holding or in limitation of 
his own interest therein and not being a 
protectifd interest as defined in section 1()0. 
With reference to the use of tlie term incum¬ 
brance in this section, it was held in the cu.ses 
of nokul IhigiU v. Drhoidra Xnfh Sint (15) 
and Araadnllah v. Mta^eh All (lb) that in¬ 
cumbrance includes a statutory title ac(iuired 
by a trespasser by adverse possession of tlie 
land of the defaulting tenure, provided such 
act of possession commenced after the tenure 
had been created. It was further hold that 
such incumbrance cannot be annulled in 
any manner other than that provided in 
section lb7 of the Bengal Tenancy Act. 
Consequently upon the facts of tlicse cases, 
it is clear that before the plaintiff can succeed 
he must establisli tliat the interests aciiuii'ed 
by the defendants by adverse po.ssession 
constitute an incumbrance within the mean¬ 
ing of section 1<U of the Bengal Tenancy Act, 
and are capable of annulment in the manner 
provirlctl ill section lb7. The difficulty of 
the plaintiff, if tliis view of tlie matter be 
adoplefl, is that lie has not established that 

tin* adverse possession iif the defendants and 
lb")) II Iii'l. (’as. VAo; M (’. b. .1. KK). 

(10) 11 In.l, ('as. :iMI; Hi (.). b. J. .aliP; !G C. ^\^ X. 
831. 


tlieir predece.ssors commenced after the 
creation of the piitni taluk. But even if he had 
succeeded in establishing that such adverse, 
possession commenced after the creation of 
the puftii taluk, before be would succeed be 
would have to prove that under sub-section 
(1) of section 1(37 be had annulled the in¬ 
cumbrances by service of notice witbin one. 
year from the date of the sale or tlie date on. 
Avhich be first bad notice of the incumbrances. 
In tlie plaint it was stated that notices bad 
been .servetl as contemplated by siib-seotion 
(l) of section 167 on the 5lli Octobei* 1907, 
But the plaintiff asserted that such service 
of notice was unnecessary and the Courts 
below did not investigate wliether tlie notices 
were actually served, and, if served, wliether 
they were served within one year from the 
date on which tlie plaintiff first had notice 
of the incumbrances. It is not disputed that 
tlie notices, which are alleged to have been 
served on the 5th October 1907, were not 
served, if served at all, within one year from 
the date of the sale, which took place, as 
already stated, on the 20th November 1899. 
If, therefore, the interests of the defendants 
constituted an incumbrance, the plaintiff 
would have to establish that he had notice 
of the- incumbrance witliin one year prior 
to the 5th October 1907. The Courts behnv 
liave not found that the plaintiff had first 
notice of the interests of tlie defendants 
witliin one year prior to the 5th October 
1907. On the other hand, it is extremely 
improliable, to say the least, that when so 
many persons in so many suits were in open 
and peaceable occupation of so many parcels 
of land, that the plaintiff should not have dis¬ 
covered till after oth October ]90b, that is, 
nearly seven years after he has purchased 
tlie pufut at the execution sale, that the de- 
feiuliints claimed to hold under an adverse 
title, 'riie slightest inquiry such as a 
prudent owner would in ordinary course have 
made, would have disclosed that the occupants 
of the lands claimed to hold them without 
payment of rent to the proprietor or his 
representatives. Consequently if the provi¬ 
sions of the Bengal Tenancy Act are applied, 
as they must be applied, the position of the 
plaintiff becomes even more difficult than it 
is if reliance is placed only upon Article 121 
of the second Schedule of the Limitation 
Act, on the groundless assumption that the sale 
took place under the provisions of the putni 
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Regulation. ■ We may add that the restiiction 
mentioned in section 195, clause (c), of the 
Bengal Tenancy Act does not touch the 
question of the applicability of section 167 
to the lands in suit. 

The result is that these appeals must be 
allowed, the decrees of the District Judge 
set aside and the suits dismissed with costs 
in all the Courts. 


Appeals allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 89 op 1912. 

December 17, 1913. 

Present:-- Mr. Justice Shah Din and 
Mr. Justice Beadon. 

GOBINDA MAL and otheks—Plaintiffs_ 

Appellants 


versus 

SANTA— Defendant—Respondent. 

Civil Procedure Code (Act V of 1908), 0. 17/, r G 
—Suit instituted beyond period of limitation - Plaint 
silent on yround of exemption from law of limitation-^ 
Plaintiff, ifhether can rely on such ground—Lhnita. 
tion Act (/X of 1908), s. 14. 

Under Order YII, rule 6, Civil Procedure Code 
the plaintiffs are bound to show in the plaint the 
g^-ound on which e.vemption from the laiv of limita¬ 
tion IS claimed and they cannot be allowed to rely 

upon a ground upon which the- plaint is wholly 
silent. 


The proceedings in a Revenue Court do not fall 

within the purview of section 14 of the Limitation 

Act so as to extend the period of limitation for a 
suit. 


Second appeal from the decree of the 

Divisional Judge, Ferozepore Division, dated 

the lOth October 1911, reversing that of the 

Subordinate Judge, first Class, Ferozepore, 

dated the 22nd May 1911, decreeing the 
claim. 

Mr. Kariwar Narain, for the Appellants. 

Mr, Brij Lai, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-appellants 
for possession as mortgagees of 768 kanals 
II 4 marlas of land, situate in Mauza Ghulla, 
which was mortgaged to them by the defend¬ 
ant-respondent by a registered deed, dated 
the 23rd September 1898, for Rs. 1,200. 
According to the mortgage-deed, possession 
was given to the mortgagees who were to 
cultivate the land, or get it cultivated, and to 




pay the land revenue thereof. The suit 
Avas instituted on the lofii February 1911 
and the defendant pleaded, inter alia^ that it 
was barred by limitation. One of the issues 
framed by tlie fir.st Court was as to whetljer 
the suit was within time, and in connection 
with that Lssue tlie plaintiffs relied on section 
14 or the Limitation Act in support of their 

contention that they were entitled to deduct 

the time spent by them in prosecuting a suit 
in a Revenue Court for the ejectment of the 
defendant. In the plaint reference was made 
to the litigation in the Revenue Court prior 
to the institution of the present suit, though 
it was not alleged in so many words that the 
time covered by that litigation should be 

deducted m computing the period of limita 

tion applicable to this suit. 


T • -i .. 7. '' “‘^‘-I'lon 14 . ot the 

Limitation Act was applicable to the case and 

atterconsideringcertainothermatters relating 

to the merits of the claim, wifi, which we 
are not now concerned, it decreed the suit. 
On appeal the learned Divisional Judge held 

that section 14 aforesaid was wholly inappli- 

cab e, and further, with reference to the 
contention advanced before him for the first 
time by the plaintiffs’ Counsel that by reason 
of an acknowledgment of liability made by the 
defendant in SJarch 1899 limitation was 
saved under section 19 of the Limitation 
Act the learned Judge decided that the said 
•section had no application to the alleged 
acknowledgment. He, therefore, accepted the 
appeal and dismissed plaintiffs’ suit. 

In further appeal before us the appellants’ 
Counsel has frankly admitted that he cannot 
rely upon section 14 of the Limitation Act 
as the litigation in the Revenue Court Avhich 
is referred to in the plaint, does not fall 

Within the purview of that section. He has 
however, urged tliat the decision of the 
Divisional Judge that section 19 of the 
Limitation Act is not applicable to the' 
statement of the defendant, dated the 18+L 
Mjroh 169(., is J 

acknowledgment of liability by the defend¬ 
ant as contained in the .said statement .saves 
the suit from being barred by time. How 
He suit as laid m the plaint was priZ’a 

VII, rule 6 Civil Procedure Code, the plaint¬ 
iffs were hound to show in the plaint the 
ground upon which exemption from the law 
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of limitation -was claimed. In the plaint 
they simply referred to tlie previous litiga¬ 
tion between the parties in the Revenue 
Court with the object of showing^ that they 
relied upon section 14 of the Limitation Act 
(though they did not mention the section in 
the plaint) to claim exemption from the 
operation of Article 13.*3 of the Act. There 
is no reference in the plaint at all to tlie 
alleged acknowledgment of liability by the 
defendant so as to make section 19 of the 
Limitation Act applicable to the case; and, in 
our opinion, the plaintiffs cannot now be 
alleged to rely upon a ground of exemption 
from the law of limitathm upon wliich the 
plaint is wholly silent. We are fortified in 
our opinion by the decision in JngpshiKii 

Itoy V. /I'O/ Xdi'iiiii Miffoi’ (1). >>1 

case before us is stronger than the Calcutta 
case, for whereas in tiic Calcutta case there 
■was a reference in the plaint to a certain 
alleged acknowledgmentpf liability by defend 
ant wliich, however, was different from the 
acknowledgment which was subsefiuently 
relied upon under section 19 of tlie limita¬ 
tion Act, in tiie present case the plaint does 
not even remotely suggest tliat any acknow¬ 
ledgment of whatever description had been 
made by defendant so as to make section 
19 of the Act applicable. U e have no hesita¬ 
tion in following the princi[>le underlying 
the Calcutta case: and we hold that it was 
not open to the plaintiffs, in i he circa instances 
of the particular case, to rely upon (he alleged 
acknowledgment of liahillty Ity the dcfeiul- 
ant as a ground of exi'iiiptifui Iroiu tin* law 
of limitatiDii aiiplicable to their claim. 1 lie 

decision of the Bombay High Court in 
Ynkn'ij hJhmhiin v. li'H liitlumiilhiu 

( 2 ), on wliicii tlie lilainlilhd Counsel lias 
relied, is clearly distiiiguisliable from tiiis 
case and it, therefore, does not liel[)lhem. 


For tlie reasons givi'o, we bold that (lu‘ 
plaintiffs’ suit was barred by limilation, and 
accordingly we maintain tin* decree of I lie lower 
Appellate Court and dismiss Ibis appeal with 
costs. 


Appnil 

(1) ai c. s w. X. ins. 

( 2 ) H) lloin. b, U. aiG. 


MADRAS HIGH COURT. 

Second Civiii Appeal No. 527 of 1913 

September 9, 1914. 

Present'. —Air. Ju.stice Oldfield and 
Air. Justice Tyabji. 

KARAGA alals THIMNAPPA MELONTA 

Plaintiff—Appellant 

versus 


DPIVAPPA alias CHEAINATYA and 
OTHERS—Defendants—Responden is. 

ofice, Ovjus/rr of^Land 
(iffaclicd fo tiflin’ tnmsfpnrd, irhrthrr right to office 
nl.^n trnn^rrrcd —Injunction, irhrthi'r aUotrnhh'. 

A reliiri<»us office ciinnot l)e rninstVnvil by pnrebaso 
and, tlu'roforc, a purchaser (if tlie fuml attacliod to 
tlie’otlice as emoluments, aeijuires no riftlit to the 
r.ffiee ami is not entitled To an injunction to protect 


jis possession of it. , . 

Rijah Vnnniih I'a/m Rnri \ urni ih' Kunhi Kntti, 

IM 23.5: -H. A 76; 1 Ind. .lur. 13-b 3 Sar. ?. C. J. 
)H7; 3 Sutli. P. C. J. 382; iVaofsb»o/ci Thntha v. 
.[nnnthi Uhafin, 4 M. 301, Knyya v. Durnsami, G 
M. 76; 7 Ind. .Tur. 7-5; Lakshnuui'isivttmi Xitulu v. 

Jiroi 7 «no/i((, 2() M. 31, followed. 

Ritjarnm v. Ganesh, 23 B 131, referred to. 

Second appeal agaln.st tlie decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No, 20 of 1911, pre¬ 
ferred against that of the Court of the 
IAfimrfnlt^nn in Original 


Suit No. lir> of 1909. 

Air. B. N/ 7 un/mo 7»hiu, for the Appellants. 

Air. K. Snuthira Ban, for the Respond¬ 


ents. 

.irDGMKXT.—The plaintiff snedfor an 
ininnt'tinn in respect nf a religions office, 
alleging that ho held it in virtue of his 
ownership of certain land. Here it is 
admitted that he acquired the Ian 1 hy 
purelmse. 

The tirst ground of appeal argued, and 
the only one with which we need deal, 
is tliut a religious office cannot be ti*ansferred 
by purchase and that therefore plaintiff 
ciuild have aciiuired no right to this office 
by that means, and having no right to it he 
is not entitled to an injunction to pnffect 
his possession of it. This is supported 
reference to llajah 1 tirutah I aha halt 
Vur'ualt Kuuhi Kufh (1); Yarasitmua lhatha 
Arharya v. Auauflia Bhatta (2); Knppa v. 
Ih>ras,tniiV^)i\m\ I.akshmamtswami Saida v. 
liauyamma {A), (\uifra, tho plaintiff on the 

recognition, in the decision first mentioned at 
U) 1 M. -d.'); 4 1 A. 76; I Ind. Jiu\ 134; 3 Sar, W 
V. .1 6S7; 3 Suth. W r. ,1. 3S2. 
r2i I M. :uii. 

{> M. I liul, I o* 

VD -OM.ai. 
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MANI V, KOMALAN KANNAN, 

page 250, of the possibility of proof of the 
custom of the particular institution as 
authorising sales contends that the conclusion 
at page 252 is that a custom for sale, 
as distinguished from gratuitous transfer, 
would be bad and is consistent with the 
other decisions referred to. Reference has 
also been made by plaintiff to Eajaram v. 
Ganesh (5). But there the Court statedly 
refused to apply strictly the principle 
which it referred to as prevailing in this 
Presidency. In these circumstances we follow 
the current of Madras authority and dissent 
from the lower Appellate Court’s conclusion. 

Plaintiff then contends that his purchase 
was of the land, not of the office. As he 
claims the latter as inseparable from the 
former, we cannot follow this distinction. 

An attempt has been made to argue that 
plaintiff can succeed on his title by pres¬ 
criptive enjoyment. If such a case could 
be made out with reference to an 
office of this description, it is sufficient that 
it was not relied on in the lower Courts 
and cannot be put forward here for the first 
time. 

The second appeal is allowed, the 
lower Appellate Court’s decision being 
set aside and the suit dismissed with costs 
throughout. 

, , Appeal allowed, 

(5) 23 B. 131. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1990 op 1913. 

November 3, 1914. 

Present: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

MANI AND ANOTHER—PlAINTIPPS— 

Appellants 

V6TSUS 

KOMALAN KANNAN— Dependant—■ 

Respondent. 

Civil Procedure Code {Act V of 1908), s 153, 0. VI, 
r. 11-~Suitto declare mortgage-deed invalid^-Mortgage 
found to he partly valid — Plaintiff, whether entitled to 
aynend relief for redemption. 

Where, in a suit by the junior member of a tarwad to 
declare a mortgage created by the Jcarnavathi invalid 
and not binding upon the junior members of the tarwad, 
a portion of the consideration for the mortgage 
is found to be binding upon the family, the 
plaintiff should be allowed to amend his plaint by 
adding a relief for redemption on payment of the 
valid portion of the mortgage-debt. 

Limha bin Krishna v. Rama bin Pimplu, 13 B. 543 

imd Abdul Kadar v, Mahomed^ 15 15, followed 


Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No. 445 of 1911, 
preferred against that of the Court of the 
District Munsif of Kasargod, in Original 
Suit No. 596 of 1910. 


PACTS.—The plaintiffs are the junior 
members of a tarwad of which the 
1st defendant ! was the Tiarnavathi, On 
24th November 190V the first defendant 
created a mortgage of the family properties 
for a period of 30 years for a sum of Rs. 800, 
of which Rs. 400 was the amount due under 
a previous mortgage executed on 21st March 
1894; the rest was for money due to the 2nd 
defendant for moneys borrowed from time to 
time. The plaintiffs bring the present suit to 
declare that the latter mortgage was not 
binding on them, on the ground that they 
were not created for family necessity. The 
plaintiffs, however, admitted that the previous 
mortgage for the sum of Rs. 400 was binding 
upon the family, and bring the suit to 
declare that the whole mortgage is not bind¬ 
ing upon them. The District Munsif found 
that the mortgage was not binding upon the 
family and gave the declaration prayed for. 
On appeal the Subordinate Judge held that 
the plaintiff having admitted that the mort¬ 
gage for Rs. 400 was binding upon them 
the defendants are entitled to retain the 
lands themselves until that mortgage is 
redeemed by plaintiffs, and that so long as 
that is not redeemed, the defendants are 
entitled to resist any suit brought by plaint¬ 
iffs, even if it be for mere declaration. He 
accordingly reversed the decree and dismissed 

the suit. The present appeal is against 
that decree. 


Mr. B. bitarama Eao, for the Appellants. 

Messrs. K. P. Madkava Bar) and K P 
Lakshmana Rao, for the Respondent. 

JUDGMENT.—Following Limba bin 

Krishna v. Rama bin Pimplu(l) [which i.s ap 
proved of in Abdul Kadar v. Mahomedh)] and' 
the principle.s embodied in section 153 of 
Civil Procedure Code and Order VI rule 
17, ye hold that the lower Appellate ’ Court 
ought to have given an opportunity to 
the plaintiffs to amend their plaint by 
adding or substituting a prayer for re 
deinption of items 1 and 2. The decrees 
of the lower Courts are set aside, and th« 

(1) 13 B. 64S. 

(2) 15 M. 15, 
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case is remanded to the District Munsif 
to allow the plaintitts an oppnrtunity t(» so 
amend tlie plaint within four weeks of the 
receipt ttf reconls by that Court and then 
to re-try the suit as amended. If the 
plaint is not amended within the time 
allowed (or within tlie extended time, if 
any, allowed by the Disti'ict ^lunsif), it 
will stand dismissed with costs. In any 
event, the plaintiffs will pay to the de¬ 
fendant his costs incurred by him in the 
Sub(/rdinate Court and in this Court up 
to this day and bear their own costs in 

these two Courts. 

Appeal allowed : N/aV remanded. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 146 of 1913. 

July 8, 1914. 

Present: —Mr. Justice Beaman and 
Jfr. Justice Heaton. 

SUNDRA BAHU SHETYE— Defendant- 

Appellant 

SAKHARAM GOPALSHKT GANDIK— 

P I. AIN TIF F S — R K s I’O N U E NTS. 

Civil Procciltirt' ('nile (Act 1 oj 190H^, H - Matter 
nuhsianlinlhj in iitsiie in bftth suits snmc~V(aintiff not 
wleqHntel y ri’iu-escntcd informer suit, ivhvther burred — 
Pro forma defendunt injonner suit, irhethcr con sue for 
same matter. 

Section 11 of tlic Civil ProiMMluro Code does imt bar 
A suit only on tho {ground of tlic matter in suit having 
heon substantially in issue iu a previous suit, if tlio 
plaintiffs in tho second suit were nuimrs Jit tin* tiiuo 
of the lirst and wore not adoipiutcly r<“prosciUiMl cn* 
if the ])laintiff was a pro forma doioiulanL in tho 
first suit and took no active part in that suit. 

First appeal from tho decision of tin* 
Assistant Judge of Ratnagiri, in Civil Suit 

No. 128 of 1912. 

Mr. V. R. Sirur^ for tho Appellant. 

.Mr. K. N. Koyajec, for tlie Respondents. 

JUDGMENT.—The plaintitls, three in 
number, in this suit are seeking to obtain 
property from the dob’ndant-appellant, 
grand-daughtor of one Tukaram, on the 
ground that Tukaram and their ancestor.s 
were joint. Tho oidy (question which wo 
have to answer here is, wliether tho 
matter in issue is re.s* judicata by reason 
of the decision in a .suit of 1909, iu 
wliich the present plaintiff No. 1 was 
defiMidant No. 4 and the fatlier of tho 
present idaintilfs Nos. 2 and 3 was plaint¬ 
iff. Doubtless we sliouhl have been glad 
to hold that the matter was ms* judicata^ 


although the position occupied by plaintiff 
No. 1 in that suit might have occasioned 
some difficulty, for there can be no doubt 
but that the matter substantially in issue 
here was substantially in issue there 
and was decided against the father of 
the present plaintiffs Nos. 2 and 3. 
Unfortunately plaintiffs Nos. 2 and 3 
wei'e not made parties to that suit. Still 
the matter might have been res judicata 
against them under the principle, and, we 
think, also the words of section 11 of 
the Civil Procedure Code, which has re¬ 
cently been interpreted in this sense by 
their Lordships of the Privy Council in 
the case of Raja Rampnl Singh v. Ram 
Ghnlam Singh (l), had it not been for 
a very important circumstance which dis- 
tingukshes this case from cases falling in 
that general class. Here the plaintiffs 
Nos. 2 and 3 were minors at the time 
of the suit of 1909, and the finding of 
the learned Judge who tried that suit 
.shows conclusively that the father of these 
minors did not adequately represent them. 
He comments most adversely upon the 
manner in which tho suit was conducted 
before him and makes the conduct of these 
plaintiffs’ father the ground of saddling 
the defendants in spite of their success 
with their own costs. In these circum¬ 

stances we feel that it would be impos¬ 
sible to say tliat these minors, who were 
not parties to that suit and are judicially 
declared not to have been adequately re¬ 
presented at the trial, are bound by its 
result. They are, therefore, at liberty 
to proceed with the present litigation, and 
.since plaintiff No. 1 was no more than 
a pro forma defendant in the former suit 
and appears to have taken no active part 
in it, and the decree, speaking generally, 
appears to have been in bis favour as 
(Uio of the defendants, we feel some doubt 
in holding that be is bound by the result 
either, to the extent of being precluded 
from prosecuting this litigation. We must, 
therefore, confirm the decree of the Court 
below upon this preliminary point and 
remand the ease to be dealt with upon tlie 

merits. Co.sts costs in the cause. 

Decree confirmed. 


Ill N2 I. A. 17; 1 C. L. J. 

2:17 (I*. C.). 
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KAS BEHARI LAL V. AKHAI KUNWAR. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1250 op 1913. 

November 20, 1914. 

Present: —Mr. Justice Cliamier and 
Mr. Justice Piggott. 

RAS BEHARI LAL— Plaintiff- 

Appellant 

versus 

AKHAI KUNWAR and others— 
Defendants—Respondents. 

Easements Act {V of 1882), ss. GO— License- 

Revocation — Transferee oflicensory right of 

The transferee of a licensor cannot revoke the 
license where the licensee acting upon the license has 
executed a work of a permanent character and in¬ 
curred expenses in the execution 

Second appeal from the decision of the 

District Judge of Ghazipur, dated 20th 

August 1913. 

The Hon’ble Dr. Tej Bahadur Supru (with 
him Mr. Purushottam Das), for the Appellant. 
Mr. B. E. O’Conor, for the Respondents. 
JUDGMENT.—The facts of this case are 
that in the year 1888 one Jhingur Singh 
made over to the first defendant, in consider- 
tion of medical services rendered by him, 
some plots of land in a village. The de¬ 
fendant entered into possession, planted a 
garden and built houses on the land laying out 
a considerable sum of money thereon. In 
. 1906 Jhingur Singh sold his rights in the 
village to the plaintiff-appellant, who at once 
. set to work to compel the first 
defendant to pay rent for the land. All his 
attempts in the Revenue Court failed and he 
then brought this suit praying for proprietary 
possession of the land and for mesne profits 
for the three years immediately preceding 
the suit. The defence was tliat the plots in 
question were given by the - zemindar to the 
defendant in recognition of his medical 
services, that the defendant had spent a 
■ large sum of money on the land and that the 
. plaintiff had no right to dispossess him. 
The Courts below have agreed in dismissing 
the plaintiff’s claim. In second appeal it is 
contended on behalf of the plaintiff that in 
the absence of a registered document, the 
defendant is no more than a licensee and that 
the plaintiff being a transferee of the property 
is entitled to revoke the license. Reliance 
is placed on section 59 of the Easements Act, 

which runs as follows;— 

“When the grantor of a license transfers 
the property affected thereby the transferee 
is not as such bound by the license. 


The defendant, on the other hand, relies on 
section 60 of the Act which so far as it applies 
to the present case, is as follows:— 

“a license may be revoked by tlie grantor, 
unless the licensee, acting upon the license, 
has executed a work of a permanent character 
and incurred expenses in the execution.” 
The plaintiff admits that on the facts found 
the case is clearly covered by section 60 
of the Act, but he maintains that section 59 
lays down an independent rule, which entitles 
a transferee of property to revoke a license 
even if the licensee acting upon the license 
has executed a work of a permanent character 
and incurred expenses in the execution, 
that is to say, even if the license could 
not have been revoked by tlie original 
grantor. It seems to us that the words as 
such“ in section 59 are estremely significant 
and would not have appeared in the sec¬ 
tion if the intention had been to lay down 
an independent rule that a transferee of 
property might revoke a license which 
conld not have been revoked by the transferor. 
The section was probably inserted in order 
to meet the possibility of a plea by the 
licensee of property that no one but the 
-grantor of a license is entitled to revoke it, 
and that if the grantor does not choose 
to revoke it his transferee cannot do so. 
In our opinion section 59 means that when 
the grantor of a license transfers the 
property, the transferee is no more bound 
by the license than the transferor was 
■and, we think, it is impossible to construe 
this section as meaning that the transferee 
has a better right than the transferor. 
For these reasons we are of opinion that 
■section 59 of the Easements Act does 
not entitle the plaintiff to revoke the 
license granted to the defendant even if he is 
only a licensee. We need only add that 
the plaintiff’s claim against the defendant 
as a trespasser is clearly not maintainable. 
The suit was rightly dismissed and Ave 
.dismiss' this appeal with costs including 
fees on the higher scale. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 

Sfcicoxu Civil. Ai’I'Eai, No. 15GS of 1913. 

Decemljer 3, 1914. 

Pt-escnf: —Mr. Justice Chamier and 
Mr. Justice Piggott. 

ABDUL HAQ and ANoniKi; - Dfkkndants— 

AI'I’BI.LANT.S 

versus 

DATTI LAL and ANOri[i;i:— Plaintiffs— 

Ri-;si>oNDi;Nrs. 

I./ Propritij Art (IV of 1882^, lO-H (/') — 
— ()rrn]n'n-.< of linu.<c.< in abadi (jassaban In 
Moballa Atala. yilhxjf' Atarsniya, Allahabad—yVaa.s/rr 
of ri(jhl oj. 

Tho rijrlits! of an oi-cnpier of a 1 jou.'?c in ahnfli 
M'>ii'in(i Atala, villago Atarsuiva, in Allali* 
al)ad are tlio^e of a los.see bolding under a building 
lease, and as such are transforalile. 

Second appeal from the decision of tlie 
Judge of Small Cause Court, Allahabad, dated 
30th June 1913. 

Mr. B. E. O'CoDo/-, with liim ^Ir, Zahur 
A/idud/, for the Appellants. 

The Hon'ble Dr. Tej Baluuhir iSV/p/7/, for 
the Respondent. 

JUDGMENT. 


Pid'iOrr, J.—In this case the plaintitfs are 
the proprietors of a nuihdl in village Atarsui^'a 
situated on the outskirts of the city of Allah¬ 
abad. The second defendant, lieing the owner 
of a hou.se .situated in the plaintitfs' malinl, 
has executed a deed of sale transl'trring the 
same to the first defendant. In tho suit as 
originally framed the plaintitfs simply claimed 
one-fourth of the sale price (iii the basis 
of their alleged customary i-ights as pro¬ 
prietors of the .soil. The plaint was subse¬ 
quently amended so as to claim another relief 
in the alternative. This was that the 


defendants should be ordered to remove the 
materials of the house within a time to ho 
fixed by the Court and that the i>laintilfs 
should thereupon “ lie put in pi*oprietary 
possession of the site in question togetlier 
with the kacha built walls.” 1 think it 
worth while to lay stress at the outset on two 
points regarding the frame of the idaint. 
One is that tho second relief is claimed oidy 
in the alternative, in case the first relief he 
not granted. The other is that tlie .secoml 
defendant is described as “ resident of MuluiUd 
Afnf.f, A!lahai)ad city.*’ Tlie defendants filed 
a joint written .statement. Tliey put their 
case in \arions alternative forms, and some 
of their j)leadings come perilously near 

cleijyingthe title of the plaintilfs. They did 


however, expressly admit that the plaintiff.s 
are the proprietors of a certain mahal of 
village Atarsuiya and that they are entitled 
to receive a ground-rent in respect of the 
land in suit, calculated at the rate of Rs. 10 
per higha. Nevertheless they pleaded that 
the house in suit is situated in the city of 
Allahabad in a particular quarter of that 
city which was a.ssigned, a little more than 
fifty years prior to tlie institution of the suit, 
by arrangement witli Government and with 
the local landholders (including the predeces- 
sors-in-title of the plaintiff.s) for the residence 
of a colony of butchers, and has ever since been 
known by the designation of Mohalh Atala 
of Allahabad city, as stated in the plaint. 
They pleaded that the sites of houses in this 
mohaUa are not subject to tbe same customary 
law as tbe sites of bouses occupied by culti¬ 
vating tenants, or members of the village 
community, in agricultural villages. More 
particularly, they pleaded that they were not 
subject to any custom affecting tlie purely 
agricultural portion of village Atarsuiya, 
under which the proprietors could claim one- 
fourtli of tbe sale consideration on a transfer. 
Finally, they pleaded that the owners of 
bouses in Mohatla Atala liad an established 
right to transfer the houses themselves, and 
the right of residence tlierein, to whomsoever 
they pleased, and that tho proprietors of the 
soil had no right to question any such trans¬ 
fer or to interfere with tho owners of the 
hou.ses, so long as their ground-rent of Rs. 10 
per higha was duly paid. 

I'lio learned ^lunsif of Allahabad before 


whom the suit was first tried, held that the 
iemirc of the land in dispute (L c., the site of 
the hou.se in question) ‘was subject to the 
.same incidents as the village ahadi land 
{'Isowhore, and that tlie defendants had failed 


to prove anything to the contrary.” He held 
furtl ler that a certain clauseinthe Wajib-ttl-arz 
of Matca Atarsuiya which recognized a right 
on tlie part of the zcmimlars to receive one- 
fourth of the price, on .sales of houses situated 
in that portion of the abadi not within the 
limits {)f Allahabad city, referred only to 
agricultural tenants, to whicli class the second 
defendant does not belong. On these findings 
ho dismissed the claim for one-fourth of the 
•sale price, but decreed tlie alternative claim 
for posse.ssion of the site after removal of tho 
materials. The defendants appealed and the 

pluintills filed cross-objections with regard 
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to the dismissal of their claim for oiie- 
fourth of the sale price. What they 
meant by this I find it a little difficult to 
understand. The plaint makes it perfectly 
clear that the two reliefs were claimed in the 
alternative. Even if it could be successfully 
contended on the evidence that the plaintiffs 
were entitled both to possession of the site 
after removal of the materials and also to 
one-fourth of the sale price, it would be a 
complete answer that no such case Avas set 
up in the plaint. The lower Appellate Court 
in the first instance sent down certain issues 
for specific findings. Two of these issues 
relate to a very doubtful plea set up by the 
defendants, a plea not really consistent Avith 
other admissions in their Avritten statement, 
that ihe land in suit had been granted to the 
predecessors-in-title of defendant No. 2 by the 
Government, and not by the zemindars of 
village Atarsuiya. In any case this point is 
now concluded against the defendants by an 
express finding of fact and Avas not pressed 
before us. The third issue remitted was in 
the following terms ;— 

“is the land in suit in the abadi of village 
Atarsuiya ? Or in the abadi Avhich is called 
in the Wajib-ul-arz as abadi sliahr^'? 

On this issue there was a finding in 
favour of the plaintiffs Avhich has been finally 
endorsed by the loAver Appellate Court. 
The form of tlie issue requires to be 
correctly appreciated. It refers to the 
Wajib-uUarzfoT village Atarsuiya prepared at 
the Settlement of 1875 A. D. This document 
draAvs a distinction betAveen that portion of 
the village area which is situated Avithin the 
limits of Allahabad city and the portion 
outside those limits. Tenants residing Avith- 
in the city are recognized as having a right 
of transfer in respect of their houses along 
Avith the sites,” Avithout refei^ence to the 
zemindars. Tenants residing outside the 
limits of the city may sell the materials of 
their houses after paying one-fourth of the 
sale price to the zemindars. The finding of 
the loAA’er Appellate Court is that the 
land in suit is situated outside the limits 
of the city, as those limits Avere under¬ 
stood when the Settlement Record of 
1875 was drawn up. I think it would be 
easy to criticise the reasons given for this 
finding. The learned Subordinate Judge has 
regarded it as decisive that the site of the 
bouse in suit can be shown to have 


been cultivated laiid at the previous 
Settlement of 18d9, and that it Avas 
part of the area dealt Avith at the 

last partition of village Atarsuiya. The 
latter circumstance is of no Aveiglit, unless 
and until it be further shown that the 
village area recognized as Avithin the city 
limits at the Settlement of 1875 Avas not also 
formally apportioned between the various 
now mahals formed at the last partition. 
The former seems to me of very slight 
Aveight. I think, however, that I am bound 
to treat the finding as one of fact and to 
decline to re-consider it in second appeal 
I cannot stretch the finding beyond the 
ground actually covered by it. AVe Avere 
asked to accept it as a finding of fact 
that the land in suit must be regarded as 
situated in a purely agricultural village, 
and, therefore, subject to all tlie presump¬ 
tions of law which have been laid dowm, in 
various published decisions of this Court, 
as applicable to the sites of houses so 
situated. An issue of this sort has always 
been regarded in this Court as a mixed 
question of fact and of law. It is necessary 
to examine the facts actually found by the 
Court below, and then to consider Avhether 
these justify the conclusions of laAv upon 
Avhich the decision of that Court is based. 
There is, as both the Courts below have 
recognized, another portion of the Wajib^ 
uharz of 1875 AA'hich has an important 
bearing on the question in issue. In the 
eighth paragraph of that record reference 
is made to the butchers’ quarter {abadi 
qassaban)^ in respect of Avhich it is re¬ 
corded that, inasmuch as the butchers were 
permitted to build upon land Avhich had 
been under cultivation at the previous 
Settlement of 1839, they paid rent for 
the sites of their houses at a uniform rate 
of Rs. 10 per bigha, Avhich rent could not 
be reduced and Avas not liable to enhance¬ 
ment, except by order of some competent 
authority or Court. This entry requires to 
be considered in connection Avith other 
evidence on the record, not perhaps of 
great value in itself, but important as 
explaining the formation of this butchers’ 
quarter in village Atarsuiya. The folIoAv- 
ing facts seem to haA^e been treated by 
the loAA^er Appellate Court as substantially 
established; they Avere not questioned in 
argument before us, and, I think, I am 
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jnstitiecl in treating tiiem as establi.slied 
without discussing the precise evidence on 
Avhich tliey rest. Sometime sliortly after 
the ^lutiny of 1857, the estates of one or 
more co-sharers in village Atarsuiya were 
confiscated by Government, on account of 
the disloyalty of the proprietors. The 
Government was, therefore, for a time a 
co-sharer in village Atan'idya. At about 
the same time a (luestion arose as to the 
advisability of settling the butchers of 
Allahabad in some convenient locality on 
the outskirts of the city. Negotiations 
must have taken place lietween the local 
landholders, the butchers and the L )cal Gov¬ 
ernment, the latter prol)ably acting both in 
its executive capacity and as one of the 
co-sharers in the village. The result wa.s 
the arrangement referred to in the eighth 
paragraph of the Wajih-nl-tirz of 187.5. 
A certain area previously under cultiva¬ 
tion was given up by the proprietary 
body for the foinnation of the new (ihafli 
qassahan. The butcher.s, no doul)t, built 
their own houses. Tliey covenanted to 
pay a ground-rent of lis. U.) per liyhii 
to tlie proprietors of the soil. This seems 
to he a substantial rent; 1 notice that 
the learned Munsif was of opinion that it 
is considerably in excess of anything the 
proprietors could hope to olitain even 
now by letting this land for agricultural 
purposes. There was a covenant securing 
the permanence of tliis rate of I’ent, 
unless it should be lowered or enhanced 
by some competent aullority. 'I'bis last 
expression is, no doubt, somewhat vagiu‘; Iml 
it is impossible to interpiad it as anything 
but a stipulation against arbitrary en- 
bancement at the will and pleasun* of 
the proprietors. Tlie almli (bus 

formed is what is now known as tin* 
Atala Moludlu of Allahabad City, refeiTe<l 
•to in the plaint as the ivsiih*ina,« of ile. 
fendaiit No. 2. It lais long since been 
included within ^lunicii)al limits. 

Taking these as the facts of the case, 
it seems to me idle to enter into a dis¬ 
cussion of the principles involviMl in a 
scries of decided ca.ses of this Court 
which deal with the respective rights of 
proprietors of the soil and occupants of 
houses in purely agricultural villages. 1 
accept, as already remarked, the finding 
of the Court below that the II oJih’C.l’aiz 


of 1875' did not intend to include this 
butcher's quarter within the limits of 
Allaliabad city, the ahadi shahr as it 
then stood. Even .so, it seems to me 
decidedly questionable whether a Court 
would be justitied in applying to an area with 
such a hi.5tory as the above the principles laid 
down for house-sites in purely agricultural 
villages. The decisions of this Court on 
which the plaintiffs-respondents rely all 
proceed on the assumption tliat, in the 
ordinary case of occupiers of house-sites 
in agricultural villages, tliere is no definite 
information forthcoming as to the cir¬ 
cumstances under which the site came to 
be occupied. If the occupiers of houses in 
such villages were to be treated, in the 
absence of positive evidence to the con¬ 
trary, ns were scpiatters, it would necessarily 
follow tlmt twelve years’ occupation would 
give them an adverse title to the liouse- 
sites as against the proprietors of the 
village. It was felt that this avouUI be 
monstrous, and would lead to all sorts of 
undesirable consequences. The only alter¬ 
native was to regard the occupiers of 
houses in sucli villages as a peculiar 
kind of licensees, applying to their case 
certain presumptiinis of law which could 
))e based upon general and well-establisb- 
ed custom. Now the tenure of a licensee 
is in its essence non-transferable, and the 
Records of Rights in tliousands of villages 
in all parts of the Province could be 
referred to in support of the proposition 
that the right of residence enjoyed by the 
occupiers of liouses in ordinary village- 
siti's was everywliere regarded as a right, 
herilable no iloubt, hut not transferable. 


In the present case, we have faiidy 
dcliniti? informations as to the circuui- 
st Hires under which the predecessors-in- 
interest of the second defendant came io 
ocmipy fliis site. The whole transaction 
by wbicli tliis ^\ihadi qttssahan' in village 
Atarsuiya came to be created, amounts on 
the fiice of it to a letting of the village 
on building leases at a uniform ground rent, 
with a stipulation against arbitrary enhance¬ 
ment at the pleasure of proprietors. The 
contract is essentially one of lease; and the 
rights of a lessee, in the absence of express 
.stipulation to the contrary, are in them¬ 
selves transferable: iv'/s the Transfer of 
Prnirrty Act (iVof 1882), section 103 (/). 
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The only real question to my mind 
is -whether a stipulation to the contrary 
can. be inferred from the evidence before 
us. I do not think so. Even the plaint 
in this case, as originally drafted, shows 
that the plaintiffs at first desired to bring 
their suit within the scope of the pro¬ 
vision in the Wajih-nl-arz of 1875, which 
gives to tenants residing outside the city 
limits a riglit of transfer, subject to pay¬ 
ment of one-fourth of tlie sale price to the 
proprietors of tlie soil. It was evidently after 
the plaint had been filed that a difficulty Avas 
felt by reason of the fact that this passage 
of the Record of Rights refers to 
karan, a ^word Avhich as it stands mu.st be 
rendered “cultivating tenants.” The plaintiffs 
then amended tlieir claim so as to ask for 
alternative reliefs. They said in effect:— 
The second defendant is either a 
kashfkar in the sense in Avhich this expression 
is used in the third paragraph of the 
Wajib-uUnrz, or he is not. If he is, he can 
transfer liis house with the right of residence 
thereon, but he must pay us one-fourth of 
the sale price; if he is not, he has no rights 
of transfer at all, and Ave claim forfeiture 
and possession of the soil, after the purchaser 
has removed the materials of the house.” 
It was only when they filed their objections 
in the lower Appellate Court that the plaint¬ 
iffs for the first time suggested that the 
clause of the Wajih-ul-arz in question must be 
interpreted as meaning that a kashfkar 
residing outside the limits of the abadi shahr 
can only transfer tlie materials of his house 
Avithout any right of re.sidence in the house 
thus transferred, and . even then must pay 
one-fourth of the sale price to the proprietors 
of the soil. The lower Appellate Court has 
very properly ignored this plea. Having 
come" to the conclusion that the second of 
two alternative reliefs must be decreed, 
the learned Subordinate Judge contented 
himself Avith remarking that the question 
of the plaintiffs’ right to the first relief did 
not arise. I note tliis point because I have 
felt some difficulty about the present position 
of the plaintiffs Avith regard to this first 
relief. They have filed no cross-objections 
in this Court, and are obviously precluded 
from claiming that both reliefs ought to 
have been decreed. Can they ask this Court 
to consider their claim to the first relief 
ftsked for, in the event of the Court’s holding 


them disentitled to the second? I incline to 
the opinion that it is open to them to do so. 
The conclusion 1 come to on this point is 
that the plaintiffs have an arguable case, 
Imt one Avhich ought not to be accepted 
on tlie record as it stands. If the suit had 
gone to trial on tlie plaint as originally 
framed and upon i.ssues arising only in 
respect of the claim for one-fourth of the 
sale price, I think it just possible that 
tlie Courts might liave come to the conclusion 
tliat the Avord kashfkaran in this particular 
passage of tlie Wajib-ul-ar: Avas not used in 
it.s strict sense of cultivating tenants,” 
but Avas intended to apply to all occupiers 
of houses situated outside the limits of the 
abadi shahr. As the case noAv stands, the 
question is much complicated by tlie fact 
that the plaintiffs have succeeded in the 
Courts below upon a precisely opposite 
contention, namely that tlie second defendant 
and the other butchers residing in the 
abadi qassahan are not kashtkars Avithin 
tlie meaning of the Wajib-id-arz. If the second 
defendant, as lessee of the land in suit, has 
in fact a transferable right in respect of 
the house in suit and tlie right of residence 
therein, it is for the plaintiffs to satisfy 
the Court tliat this right is subject to a 
provision entitling tlie ground landlords to 
claim one-fourth of the sale price on each 
transfer. Tlie case in favour of a loose 
interpretation of the word dcasIifkariDi'^ is . 
partly rebutted by the proof on the part of 
the defendants of several instances of 
transfers in AAffiich no claim seems to have 
been preferred by the landholders to any 
portion of the sale price. On the record as 
it stands, I am not prepared to dissent from 
the finding of the first Court tliat this 
particular provision of the Wajib-id-arz refers 
to “cultivating tenants” only, and does 
not affect the rights of the butchers 
occupying houses in the abadi qassahan. 

The rights of these butchers are, in my 
opinion,. tliose of, lessees holding under 
building leases, and in the absence of 
evidence to the contrary they must be 
held entitled to transfer their rights as 
such lessees. 

I Avould, therefore, set aside the decrees 
of both the Courts beloAv and di.smiss 
this suit Avith costs in all Courts, including 
in this Coui't fees on the higher scale. 

CHAijiEE, J,—agree. 
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Bv Tin; C'lriM': — TIio appeal is allowetl. 
The decives of hotli the Courts helow are 
set asiik' and tlie plaintiffs' suit is dismissed 
with costs tiirouirhout iiududing iti this 
('nurt fees on tlie higher scale. 

Appi’ol (ilhnrcfL 


PUNJAB CHIKP COURT. 

Skcon'u Civil, Aim-kal No. 9S(3 of 1911. 

July 27, 1911. 

Tvesent-. —Mr. Justice Chevis and 
iMr. Justice Shadi Lai. 

^[OTAN DAS—Dbfkndant—A ri’Hi.i.ANT 

MuHammut MOUNT liAl —Pi.AIMTIFF— 

RkSI-ON’OFNT. 

Ci(stnni or Kinihi hmr - KhuttiW Aroras of Mititon 
city - finrt'i’.'i.'n'tni - I) irhctlicr cini succeed — 

C'lisfoiii Hiii'iJeu of fu-oof. 

Ill matters of sutT<‘ssion. .{corns of Multan city 
are governed Iw the Hindu law. 

Tlicrefori', a daiigliti'r of an .Iro/vi of Multan <*ity is 
I'lititled tc» succiM'd to tin* estate of her d(*ceased 
father. 

Tin* hiirden of proving that they follow any 
custom in derogation of tlie Hindu law li«'s heavily 
on the person iilleglng tin* custom. 

Rfidho y. Ifni iniinnii, 00 P, it 1007, follow<*d. 

I^nrho Jioi V, ,l.'n Sand, IH P. U. IS.S'i; Mokinid'i v. 
H(d}l Sin'ili, Sr) I*. R. ISS.p Pitniithnr v. (Imieslm llnot, 
1-18 P. H. IHOO; .{unit limn v. Iluliiiinii 02 P. 11 
1902; 102 P. I . I{. 1002. discus.sed. 

Second appeal from the decree of the Ad¬ 
ditional Divisional Judge of the Multan 
Division, at Fero/.epore, dated the JTtli May 
1911, varying that of tin* District .ludge, 
Multan, dated the 22nd of August 1910, 
decreeing the claim. 

The Ilon'hle Mr. M/tltiniiniinI Shafi^ Iv. H., 
for the Appellant. 

Kai Rahadur Pandit Shru Sdniiu, for tlie 
Respondent. 


JUDCMLNT.—-'I’lie g('ne;ilogical tree is as 
folio ws:- — 


TiKKAN M \i 


I'uuiiu Mai, Shanu, 

r ' Mnhi Mai. 

Lai (Jhaud MulChand 

marrii‘<i | 

'•I'lsnnnirit .Motan Dus. 

(.'Iiharkainli Hai, 

I 

Mnsn iinnnl 
.Moriii Ihii. 


The parties 
city. I'he niei 


are Khnfhic Arnras of Multan 
■e fact of a house having been 


built recently in tarf Ravi, a suburb of tbe 
city, can make no difference to the case. 
The ancestral house of the family is in the 
city, and for purpo.ses of the main question 
in tliis case, r/r., whether the parties are 
governed by personal law or by custom, the 
parties must he regarded as residing in a 
town. 

The dispute is as to the propei'ty of 
Lai Chand who has not been heard of for 
many year.s past; he loft Multan about o) 
years ago, and is now presumably dead. His 
wife, Mit.'nt}ninat Clibarkandi Bai, died in 1909, 
and the dispute is between tlie daughter, 
Mnsannnaf Morni Bai, wlio is suing for a 
declaration relying on Hindu Law, and the 
brother, ^lul Chand, who has died since the 
suit was instituted and is now repi’esented 
by Ills son, Motan Das. Apart from a dis¬ 
pute as to some date trees, which will be 
dealt witli in the latter part of this judg¬ 
ment, till* only question for decision is wlu*- 
tlier tlie daughter or the brother is entitled 
to sueceod to the property. Tbe first ground 
of appeal raises tlij question whether a suit 
for a declaration lies, but tliis has been given 
up by appellant's Counsel who realises that 
the decision of the lower Courts on this point 
is correct. 

Both the lower Courts have decided the 
question of succession in plaintiff's favour, 
so it is the defendant who is the appellant in 
tliis Court. 

Por tlie defendant it is contended that the 
family .should be held to be an agricultui'ul 
family. It is true that the documentary 
evidence proves that as far back as Nuadad 
18SI(, -1S21 A. D.) or even earlier, Tikkan 
Mai, the ancestor, acquired certain land, and 
tliat tlie family has held land ever since, but, 
on the other hand, it is not shown that any 
member of the family has ever cultivated 
with his own hands. Lai Chand was a 
liawker, !Mul Chand was a pafivari for many 
years, and Motan Das still is a pa/inirL 
'I'lie members of the family have also had 
numey dealings, and acted as weigluuen 
(thnnln'i's) and the whole evidence on this 
part of the case shows that the family is not 
mainly dependent on agriculture, but on 
shopkeeping or service. The mere fact that 
in certain documents Lai Chand and Mul 
(diand have described themselves as cemui- 
(Itirs or inaltjicnrs is, in our opinion, of no 
importnneo whatever. 
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We start then with the fact that we are 
dealing with a family of .Irorrr.f, living in a 
large town, and not agricaltnrists tlinngh 
owning land. Tlie initial oniis of proving 
that such a family is governed by agri- 
cultural custom and not by personal law lies 
on the defendant, who undoubtedly would 
succeed to the property in suit according to 
the general agricultural custom of the Punjab 
—the property being ancestral—but who 
has 110 right to exclude the daughter If 
the family he governed by personal law. 
One point which is relied on as being in 
defendant’s favour is that in this family 
there is a custom, which has undoubtedly 
been followed in more than one instance, 
whereby an elder son takes an extra 
share on the death of the father. This, 
however, is not in accordance with general 
agricultural custom, and the mere fact that 
in this particular family a special custom 
exists whereby an elder brother takes an 
extra share is not, in our opinion, any good 
ground for presuming that in matters of 
succession generally the family has adopted 
agricultural custom and ceased to be governed 
by their personal law. The peculiar custom 
of allowing an extra share to an elder 
son may have been started by tlie caprice of 
Tikkan Mai, and may have continued ever 
since, but it does not follow that Tikkan Mai 
■v\ ould have dreamt of a daughter, who was 
her father’s only child, being excluded by her 
uncle. 

According to the Riwaj-i-am prepared for 
Hindus of Multan city, the property of a 
man who leaves a daughter and a brother is 
shared between the two, but this is unsup¬ 
ported by instances and is not relied on by 
either party, so it may be ignored. 

We have left for consideration the deci¬ 
sions of the Courts, especially the Chief 
Court rulings, and the instances cited by the 
witnesses for the parties. 

The earliest reported case is Musammat 
Lacho Bai v. Asa Nand (1), a case of 
Aroras oi Multan city. This was a suit 
by certain collaterals of one Gobind Ram 
for a declaration that two alienations 
effected by one of the widows of Gobind Ram 
should not affect their reversionary rights. 


For the defence it was pleaded that the 
plaintiffs had no locus standi in the presence 
of Kliem Cliand, a daughter’s son of Gobind 
Ram. Gobind Ram liad also left a daughter, 
but it was held that the existence of a 
daughter entitled to succeed on the widow’s 
death would probably, if there were no 
daughter’s sons, not be enough to bar tlie 
riglit of tlie person presumptively entitled 
next after the death of both tlie widow and the 
daughter to obtain such a declaration. For 
the daughter's interest in her father’s pro¬ 
perty is, like the widow’s, only a restricted 
interest, and on her death the property 
devolves on the line of the last male owner.” 
As to the daugliter’s son we read (page 427): 
‘It, therefore, becomes necessaryto determine 
whether Khem Chand would be entitled to 
succeed to tlie property either as adopted son 
of Gobind Ram, or, after his mother’s death, 
as daughter’s son. This question can only 
be considered for the purpose of determining 
whether the plaintiff should be allowed to 
maintain the present suit. He cannot get 
a declaration that Khem Chand was not 
adopted by Gobind Ram, or would not be 
entitled to succeed in preference to the 
plaintiff.” Then, on page 429 we read: Coming 
now to the question whether Khem Chand 
would inherit in preference to the plaintiff 
as daughter’s son, it appears that though the 
issue drawn related to the title of the 
daughter to inherit, this substantially in¬ 
volved the right of the daughter’s son to 
succeed on her death, and the evidence given 
relates equally to both. On this question 
the evidence is conflicting, but the evidence 
for the plaintiff seems entitled to more 
weight than that for the defendant....There 
appears, therefore, to be sufficient evidence of 
a custom excluding daughter’s sons to justify 
us in refusing to treat the daughter’s son as 
the nearest reversioner, and to hold that the 
plaintiff’s suit should, therefore, not be enter¬ 
tained. It seems enough to decide that] the 
plaintiff is not proved not to he the next re¬ 
versioner, without attempting to decide finally 
2 ohether daughters'’ sons are by custom ex¬ 
cluded from the succession.” So whether 
daughters or their sons were by custom not 
entitled to succeed was not finally decided, 
and we cannot regard this case as of any 
material value to us. 

The next case cited is Mohanda v. BalU 


(1) 144 P. R. 1882. 
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a case relating to Arrira?! of ^[ultan 
origin, ])nt residing in Amritsar. AVhether tlie 
custom of Amritsar Aro/v/>- is the same as that 
of Multan .bvi/vf.v, and if n()t,\vliotlier this parti¬ 
cular family ha<l kept their Multan customs 
or adoj)ted the Amritsar customs, is not clear 
Ifere the contest was hetween a nephew and 
a daughter's soti. Xo evidence was adduced 
of a nephew excluding a daughter's son, 
Avliile eiglit instances of a dauglittn*'s son and 
one of a daughter succeeding were cited. 
The learned .ludges remarked that the ITxtra 
Assistant Commissioner wluj made the in¬ 
quiry had not taken mucli care to ascertain 
the precise facts of the several instances 
referred to, and after critici/.ing these in¬ 
stance's held tliat it did not appear that any 
of them coulil lu; regai'ded as instances of tlie 
succession of a daugliter's son as of right to 
the exclusion of l)i'oth(‘i's oi* hrotliers’ sons. 

Next comes v. ilnw'Atn Hiiin 

(d), a case relating tt> Aoev/.v of Dera 
Ismail Khan atid llhakkar. Here the 
contest was hetw(‘en a (huighlei* and a 
nephew. Thepi‘op(‘r(y waspai-t ly ancestral and 
partly self-ac(iuired. The case was deeideil 
in favour of the neplnov, and (he daughter 
was excluded even from her father's .self- 
ac(iuired properly, so tliat she fai’ed ev«'n 
worse than she would oi'dinarily do under 
agricultural custom. In (his case the 
daughter’s C'ounsid ()uo(f'd cerlain rulings in 
support of his argument that (lie onus should 
he place<l on the nepin'w, hut (lu‘ h'arned 
Judges noted that the cases relei-red to diti 
not relate to Jro/v/y, and furfher hold that 

aftei* a full c..nsidera(ion of all ilu' evidence 
in the case, wi' are preiiarcd to hold that tlu' 
plaintitV has allirmatixtdy eslahlislu'd the 
custom in his favour." 

To this ruling is appended as a I’ooi-note, 

Civil Appeal No. I i22 of l.ssT iMIml (‘/mwJ 

V. ]*n']n ])ti{ (-1)1, a' case iclallng 

to A/'Ora.-i ol Mullan ci(y, Merc the 

property was solf-acqnircd, ami as regards 

onus it was held tliat if eusjom a|>pliedthe 

onus should lie on the plaintilTs (hrolliers and 

father <if the deceased') to show that hy 

cusiom they could exclude a daugldt'r or her 

sons (diis was ludd with ivfcrmice (o "(he 

easte of the parties,the loeality in wliieh (hey 

live.andthc naliireof (licpropcriy indispule"), 

'I’he .jmlgnicnl states; ‘AVc lind it impossililc 
s:. r. II. issi. ‘ 

(3) 1 IS I'. II. ISiio. 

(•!•) m i\ Jl. lyjo feot-uofo. 


to hold that any established custom as to the 
respective rights of the daughter and her son 
on tlie one hand, and the near collaterals 
on the other, is satisfaetcrily made out. The 
eases cited have not been very fully elucidated; 
hut if genuine precedents they rather go to 
.show that there is no invariable customary 
rule of succession, though the balance tluctn- 
ates a little in favour of the daughter.’’ The 
judgment then goes on to hold that the 
entry in the Customary Law t<' the clfect 
that daughters share etiually with brothers 
is not a correct record of custom. Lastly the 
judgment, after referring to Mitsmtnnaf M?do 
V. Pliuhi (.“)), states; “to succeed in 

their suit the plaintiffs must prove affirma¬ 
tively that they have a right preferential to 
the (laughters and their sons, and this they 
hnv(' certainly failed to establish. If we fall 
hack upon the Hindu Law on the ground that 
no custom governing the issue in the ease lias 
been proved by either side, the result will bo 
the same, us under that law the daughter 
will succeed in preference to either a father 
or the brothers of the deceased proprietor. ’ 

In -Loo// Ham v. Ilnhman Maf (tO the 
puities were Ai'ora.-i of Kusur, of the shop- 
keejiing and money-lending class and resid¬ 
ing in a (own, and it was held that the onus 
of proving that the daughters were excluded 
lay on (lie plaint iff', a brother of the deceased, 
lint though the instances cited hy the plaint¬ 
iff were not altogether satisfactory, for the 
.iudgment says: in several instances the 
meagre nature of the details was partly duo 
to the action of the District Judge in not 
making a full record," it was held that the 
('tlicr side should have shown by eross- 
cvamlnn! ion or i'\ idenee in rebuttal that 
1h^>.^e instances did not in reality suppiu't the 
alli'ged custom. So it was held that the 
iduintilV had proved his right to succeed. As 
decided eases amongst ^L'(*cu.s' in favour of the 
enliaferals and against the daughter, 
nntf l.iirhit liai \. .Isu Xami (,lV, Mokomhl 

V. li'ilfi Sinuh t-V ritomfmr v. iuutcAnj 
Hum (Jl and the foot-note to the last 
ruling are hero eltt'd. I'hough in the 
lirst ruling tlu' question (ff succession was not 
linally decided, in the see(uul and third ease 
till' onus was placed on the daughter although 
the parlies were, as in A}untf Ham v. JIfthman 
Mai (1)1, Atoms ivsiding in a town, and in 

(.A lOs r. 11 . isss. 

(H) G2 1\ II. 102 r. h, 11. 1002 
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the case published as a foot-note the decision 
was in favour of the daughter. In this rul¬ 
ing, Anant v. Hnlanan Mai (6), tlio 

property was, partially at least, self-acauired, 
but the learned Judges found themselves un¬ 
able on the evidence to make any distinction 
between ancestral, immoveable and self- 
acciuired moveable property in the matter of 
succession., .the subject-matter of the suit not 
being a Avoman's peaiJinm."* They added, 
we are not prepared to go further tlian to 
say that the nature of the property might 
slightly affect the onus, as appears to have 
been suggested in Civil Appeal No. 1-122 of 
1887.” So in tliis case too the daughter lost 
even the self-acquired property of her father, 
faring worse than an ordinary agriculturist's 
daughter would do. 

Lastly comes Eadho v. Harnomau (7), a case 
of Aroraa of Amritsar city, Avhere it is held 
that in a case relating to high caste Hindus 
residing in a town, the burden of proving 
that the parties follow any custom in dero¬ 
gation of their personal law lies heavily on 
the person alleging the custom. The facts 
of this case Avere somewhat peculiar. One 
Nathu Mai left a daughter, two full brothers 
and tAvo half brothers. The conte.st Avas 
between the daughter and one of the half 
brothers, the full brothers and the other half 
brothers not being parties to the suit for some 
unexplained reason. In this judgment the 
rulings already referred to in the pre.sent 
judgment have been fully dealt Avith, and it 
is pointed out that in .some of the earlier 
cases, OAving to the omission of the parties to 
plead that they Avere governed by Hindu LaA\% 
an assumption seems to have been made that 
there Avas a general custom in favour of the 
collateral, and so the onus was placed on the 
daughter or the daughter’s son. 

We haA'e no hesitation in following the 
last mentioned ruling, and in holding that 
the onus in this case lies on the defendant. 
We do not forget tliat the property in ques¬ 
tion in this case is landed and ancestral pro¬ 
perty, but still Ave*. hold that, the parties 
being non-agricultural Aroras and residing in 
a toAvn,- the burden of proving that the 
daughter is excluded rests on tlie defendant, 
for the daughter Avould succeed to her father’s 
Avhole estate under her personal laAv. If the 

(7) 99 P. R. 1907. 


property Avere self-acquired, then even the 
geiieral agricultural custom of the Punjab 
Avould be in her favour. It may be noted, 
too, that in the majority of the reported cases 
above dealt Avith no di.stinction has been 
made between ancestral and self-acquired 
property; such of tliese decisions as are in 
defendant's favour Avould deprive the 
daughter even of her father’s self-acquired 
property. 

Lastly, Ave come down to the instances 
cited in tliis particular case, and these 
are to be found on page 10 of the paper- 
book, where tlie District Judge has dealt 
Avith them in detail. In the first place Ave 
note that, as has been admitted before us in 
arguments, only three instances relate to 
Arora.b' living in ^Multan city or a suburb of 
Multan city. Apart, therefore, from the 
other reasons given by the learned District 
Judge for holding these cases to be of no 
value, Ave cannot regard them as proving the 
rule of succession in the family of the parties. 
AVe are not inquiring into village custom but 
toAvn custom, and instances relating to 
villagers are of no value. Remembering 
how often a daughter may be excluded by 
consent, OAving either to tlie property being 
small in value or to lier being married and 
Avell-off and living at a distance or to other 
reasons, aa'c think three instances far too 
small a number to prove any such custom as 
is alleged by the defendant in the present 
case. note that several instances of a 

daughter's .succession have been cited by the 
plaintiff, but aa'C do not think it necessary to 
deal Avith them. 

While discussing Eadho v. Harnama)i (7), 
Ave omitted to note that Mr. Shafi’s objection 
to the applicability of that judgment is that 
in that case both parties admitted that Aroras 
were governed by Hindu Luav. Rut in the 
present case too the plaintiff relies on Hindu 
LaAv, and the parties being Aroras living in 
a toAvn the presumption is that Hindu Law 
applies, and so Ave hold that the onus of 
proving any custom opposed to Hindu LaAV 
has rightly been placed on the defendant. 

AYe hold that the daughter is entitled 
to succeed, and the only question remain¬ 
ing for decision is the matter of the date 
trees. 

In 1875 Lai Chand and Mul Chand 
divided their lands, but kept certaiiA date 
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trees joint. The trees rontimied to l)e 
shown joint, and in 1891) wlien Mntunnnmt 
Cliliarkandi Uai Kot mutation of her 
}insl)and's estate ctTeoted in lier name, slie 
was entered as ownei' of one lialf sliai’e in 
the trees. Jhit in the next jinnuluntili we 
find the trees shown in two separate hhatnSy 
as if there had been a partition. (It may 
licro be noted that in Multan there is a 
custom wlierehy date trees are ^^iven a 
Idtafu niiniher of their own, apart from the 
kJiafif number of the land on wliieh tliey stand). 
So we now find two khafas, one, No. 143, 
consisting of '27 trees standing in Mul 
Chand’s name, and one, khald No. 1-1-4, 
consisting of 8d ti*ees standing in yfnsdiiunat 
Cliliarkandi Ihii's name. Plaintiff claims full 
ownership of the 8(5 trees, while defendant 
denie.s tliat there has ever been any partition 
of the trees. The District Judge finds no 
proof of any partition, and tliinks a mis* 
take has crept into the jdniiflmmJi.s. The 
learned Divisional .ludge presumes a parti¬ 
tion, presuming the revenue entries to he 
correct even thougli no mutation sanction¬ 
ing the change is forthcoming. In the 
absence of any mutation cnti-y, we do not 
think the entries in the juniiiliiniil/.< can 
be presumed to be corre<‘t. There is no 
proof of any partition, aiul we <*annot 
presume any partition U* liave taken placa*. 
It would, moreover, he a curinus partition 
by which Sll trees fell to one [)ersi*n, an«l 

27 to the other. 

Further, it is t(t he imted that in tlu' Dis¬ 
trict Court the plaintilf made a staiemerd 
offering to limit her claim in the Ml trees (u 
one-half on eonditimi that defendanl admit¬ 
ted her right to one-half in the 27 treivs. 
This olTor the defendant was ill-advised not 
to accept, (ifis acci'ptance wmild, i»f enur.se, 
have l)e(m condifiimal (ui pl.aiiit ill's proving 
that .shi! had a right to suei-i-eil Imr niolher in 
the estate.) We hold that plaintilV has a 
half share oidy hut that it extetuls to all tlie 
trees. 


As legards ground o rif the present api)e; 
■which relates to claims for Us. 2:)(.l for i 
pairs to a house and Its. U)() spent on .1/ 
mmniid Chharkandi Dai's funeral, there a 
concurrent liiidings of the lower (’nurts a 
Ml-, Shall has not aildressed us on (I 
ground. 

We accept the appeal only so fj,,. ;,x 


vary the Divisional Judge s decision as to the 
trees. The decree ^vill he that the plaintiff 
is declared to be owner to the extent of_ one- 
half share in both kfiatfis (No. 143, consisting 
of 27 date trees, and No. 144, ciuisisting of 
80 date trees). The decree declaring plaint¬ 
iff owner of tlie rest of the property in suit 
will st‘.\nd. 

As to costs the defendant has failed except 
in tlie minor matter of the date trees, and 
even that could have been settled satisfactori¬ 
ly in the lower Court had the defendant been 
.sensible. We <irder, therefore, that the de¬ 
fendant do bear the plaintiff s costs in all 
Courts. 

Appeal partly accepted. 


ALLAHABAD HIGH COURT. 

First Civil- Acpkal No. 83 ok 1914. 
November 23, 1914. 

I>re!ienf: —Mr. Justice Glmmier and 
^Ir. Justice Piggott. 

HAM LAL AND anothkii—Dkkknd.vnts— 

Aim*i;li-ants 

rersits 

TJKBKNl SAHAl and .vnotuki!—Plaintiffs 

—Rksi'Ondknts. 

i'irif IV ('tnic (.Tc^ I '*( IIKVS), (). XLI, rr. 

Court imf'Arjimtehj ivrcmtig loner 
Coiiit'.-< linillii ] ■ -Proi'ciJiiic — Pivrtice. 

Wlni'i' ail Aiun'lliito Court does not (lofinitoly 
ir\risc liu' tiiuling of tho tirst Court tluit the suit 

^\a^ Imri'i'd Ity limiiiilion. liut is of opinion timt in 
til*' r\oni of a liiidiuir tluit a certain person was 
not ia possi‘ssif>n on a partietdar date the suit n*as 
still liabli' It! lie ilisuiisscd outlie giHnind of limita¬ 
tion. the pri'pcr jiroccduro for the Appellate Court 
to ado|>t is to proceed under ()rder XLI, rule 2o, 
and n«u umler Order XLI, rule 28. 

Firsf appeal from tlie order of the Additional 
District Judge of Gorakhpur, dated the 
13th Fidu'uary llhl4. 

Mr. diiiiy llaliiuhir Lu/, for the Appellants. 

Mr. ranut'slucor /htt/u/, for Mr. fswar Saraiif 
for the Respondents. 

JUDGMENT.—This was a suit in which 
the plnintilTs claimed posse.ssion of certain 
pro[H'rfy, alleging that it had belonged to 
one Gopal llaksh, who mortgaged it with 
liosse.ssion in the year 189d ; that the 
plaintilTs had reiloemed that mortgage and 
had entereil into possession, but had been 




INDIAN CASES. 


4.55 


Vol. XXVI] 

ALAMELU AMMAL V, BALU AMMAL. 

dlsposse.ssed by the defendant.s. There were 
a number of defences raised, including a 
denial that Copal Baksh had ^'ly 
the property in suit in the year 1896 ilie 
first Court framed four issues. W e are 
at present concerned with the first of them. 
One of the pleas in defence was to the 
effect that the defendants had been in 
adverse posse.ssion for more than twelve 
years prior to the institution of the suit. 
The learned Subordinate Judge framed an 
issue on this point and proceeded to 
discuss the evidence. The parties were at 
issue on a question of fact, as to whether 
the plaintiff had or had not obtained pos¬ 
session after the date of the alleged re¬ 
demption of the mortgage of 1896. _Un 
this point the first Court found against 
the plaintiffs and held that the defendant 
had in fact been in possession for more 
than twelve years prior to the institution 
of the suit. The learned Subordinate Judge 
expressly declined to go into the question whe¬ 
ther Copal Baksh was in possession in the yea,r 
1896, that is to say, at the date of his 
mortgage. On appeal the learned Subordinate 
Judge differed from the view of law taken 
by the first Court. He remarked that, if 
Copal Baksh was in fact in possession at 
the date of his mortgage, time would not 
begin to run against him, or any person 
claiming through him, merely because of 
the fact that the mortgagees whom he had 
put in possession might have been dispos¬ 
sessed by a trespasser. He, therefore, came 
to the conclusion that the first Court s 
finding on the question of limitation could 
not be maintained on the ground on which 
it proceeded, and the question whether Copal 
Baksh was or was not in possession 
in 1896 at the date of the mortgage was 
one which required to be determined before 
the issue as to limitation was decided. 
Having come to this conclusion, the lower 
Appellate Court did not proceed to e.xamine 
the evidence itself, as it might well have 
done, and come to a finding with regard 

to Copal Baksh’s possession. The lower 
Appellate Court should have either affirmed 
or definitely reversed the finding of the first 
Court on the issue of limitation. Asa matter 
of fact the learned Additional Judge, purport¬ 
ing to act under Order XLI, rule 2.1, has 
remanded the case to the Court of first 
instance- for trial on the merits, ihis 


procGclare was not jastiKed by Order XIjI, 
rule 23, for the lower Appellate Court has 
not detinitely reversed the finding of the 
first Court that the suit was barred by 
limitation. On the contrary the learned 
Additional Judge was clearly of opinion that 
in the event of a finding that Gopal Baksh 
Avas not in possession in 1896, the suit 
was still liable to be dismissed on the 
ground of limitation. Under the circumstances 
we are of opinion that if the lower Appel¬ 
late Court Avas not prepared to come to a 
finding itself on the question of Gopal 
Baksh’s possession at the date of the mort¬ 
gage, it should have exercised its powers 
under Order XLI, rule 25, to remit an 
issue. This might have been done Avith a 
further direction that findings should also 
be recorded on the remaining issues in the 
case, in the event of the Court’s finding 
in favour of Gopal Baksh’s possession. In 
taking this view Ave are fully supportd by 
the procedure set by a Bench of this Court 
in Habib-ullah Khan v. Lalta Frasad (l). We 
set saide the order of remand under ap¬ 
peal. AVe send the record back to the 
Court of the Additional Judge and direct 
him to re-admit the appeal to his file of 
pending cases and to dispose of it accord¬ 
ing to law Avith due regard to the remarks 
made above. Costs here and hitherto will 
abide the result. 

Order set aside. 

(0 17 Iml. Ciis. 94; 3t A. 6U; 10 A. L. J. 190. 
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Hindu Law—Daughters taking estate of father unde. 
Will from mother—Oral partition — Survivorship, right 
of, whether extinguished—Evidence Act (I of 1872), 
s. ISo -Estoppel -Daughters taking under Willjivhether 
estopped from claiming as heirs —Partition, oral 
ivhether valUt. 
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DiUi^Hit'is r:tkiii^' tin* estate of flioir deceased 

fatle r. :i-r )idiii;:- f<i a Will executed liy tlioir mother, 

are n * .-io{ij).-d troni elainiin*^ sul)se<juent!v as 

• ' ' ' ' ' '*■ fatli-r (»ii rlie ;rrotind tliat the Wilfex»-. 

<''jr ■ I l> (h ii- /u ith'T ill ivsj)-et of such in-oj)erties 
is i?i\-a!i I. 

Lhif will'll I hey divide the properties erpiallv 
aiiionj- iliem.M'lvcs under ati oral partition, thov 
mii>t h' di'cmed to have 'riuui up their rijldits to 
succeed hy the riLdu of survivorslii]) to the ""estate 
ot a sister wlm may ilie siihse(|uentlv. 

.V partition ot iiamo\eahl<‘ propertv of ^\hatever 
value can he elVecled hy mal arraii^remeiit and need 
not h- ill wririiiu' and i-ej.dstered, as it is not an 
‘exchanj-e,’ ‘miIc,' *moiTi,M<re,' or ‘lease.’ 

'riierefore (lie mere fact that the ri-hts mudially 
reliiu|iiishe([ under an oral partition are to continue 
for periods of irreater or less «Iuration, cannot have 
Jiiuch h -ariiiH- on the 4|ije.ition whether written in- 
stramenis aiv ivipiireil toeffeet valid partition^ 

y >>['•' v._ iI.S.tT) -M;h. J)..SG;(i(> h..]. 

J’- 701); 1.') W. [{. GS."); I\il„r V 

./e/es, tl'^71) IS I.;.,, .pi L. .1. ch. 7s7; 

110 le T. /7!h W. Jl. S(t7; Ji'ifi Chnrl V. 

SarresT,-,,- Ch nnini :t:{ (’, Gl.*); |() t'. W. N. 

/•17; tl (,. h. ,1. GJi); (. 7 o///e.«-.v f \-, M i!>'i, iil, -inir.'S L’.") 
C. JlD; J y. X oifj. -I- \-. 

6 'a/'// Aiz/in/ l; nir.jr.-, ;{ I,,,!, (jas. 217; loc. li, . 1 . 
GOd. Vi’ara/i /»/•,>•/,.,,/ v. A'-.//,/ Ace/.//, I- M.' 

I. A. l;{7; 7 W. K. :{:> (p. l Snth. I*. (’. J. 172 ; | 

iSar. I . (. .1. .{2<; hs I'.. 1{. G'jI, referred (o. 

S'ihr.im /../,/ .1/./ V. Sir.ihri iK I M L 'I’ d.M- 

Avnj.ii.nihn-,, v. M ntf, nln v., „ni, IG Ind f,.’ 

12 Vi 't VT ’ A ’ 

LJ .'t. G. 1 . f_.n A ilriniin ,,„m il v. (.'e,,./ .{^ 7 j,,,! 

Cas. S.jS; itt M. 7-: s ,\i. j,. T. LMd; iptKn M \y \ 
092, Tlnnr,,,., I ,rl, v, „■ ^ ’ [.• 

Al. G. J. oGd; v. J{nil.<lnii Vo'e/.v;, vi 

G22;GM. G. ,I. 101 , fnllowed. ' 

^ SeCDtul Jllipuill U.GGiiti.sl (lie ileoive of (lio 

Court of the Siihonliimle Jmlyo'id T:iiij,,rr 

111 Appeiii Suit j nf I'.ii 1 , 

t iat uetlif Uisti'ict.Mr.nsil' „r Tini\,„li, i„ 
Ungiiml Sint \n. 71 of tPKj. 

^iMr. 1. \unfsiinlm Aiifiiinjui-^ for ,\I|- j 

^ tnihdnrnma for the Appell:ui(.s. * 

Alessrs. V. I. An<u,t}Hih,is{in<i Anj.j,- nn.l 
1. >S. \nt<lana(ha Aii/nr, for (he lu'.s].oinleiit.s. 

JCnCAllAXT. 

SagasIVa AiVAi:,.]_The].IuiM(iirsatv (he 

appu l,uits. 1 lu.y are ... „r ||„. tl,,,,. 

r 'T " '•'"''"■I 

and l.cu.ofSal,ba.,.,nal. .1.,, Is „„w ,lV 
2l.iy!u''like ti‘.e"two pkSlIls 

IbJJ liaviiig eiipiyi.,! wlibuv’.s eslate i„ (1 

... la-'foee l.er '.li.ai |, I"' 

ever, she exeeated a Will treatin- il,,.’ 

P-ties a. her absolute pr.^rfe Ca 


bouiieatliiiig: tlio lands described in the plaint, 
11 .schedule, absolutely to lier three daughters 
namely, the two plaintiffs and Subbammal. 
Tile daughters accordingly divided the B 
schedule properties into three equal shares by 

an oral division shortly after their inotlier'.s 

death, purporting to take eacli one-third 
absolutely according to the Will of tlieir 
motlier. Subbammal died in 190S and lier 
one-third share (tlie plaint scliedule property) 
was taken possession of by Acr daughter (the 
first defendant) as her lieir. Now, the two 
plaintiffs have brought the suit out of which 
this second appeal has arisen, on the allega¬ 
tion that the plaint scliedule property was 
taken hy their sister Subbammal as heir of 
their fatlier Sambasiva Aiyar after tbo deatii 
of their mother in ISfU) and that that pro¬ 
perty which the tiist defendant lias so taken 
possession of belongs to them after the death 
of their sistei Suhhammal. (The plaintiffs 
ill llii'ir jilaint dislioiiestly suppresseil the 
fact that Suhhainmal had lieen enjoying the 
plaint one-third share separately under a 
])artition (o which the plaintiffs were parties, 
and tln‘y made a false allegation that the 
jilaiiitiifs’ two shares and Subbammal's sliaro 
were all enjoyed aecnrding to the convenieni^o 
of the three sisters witliout any permanent 
division by the plaintiffs and their sister, 
Subbanmial, till tlic latter's dentin) 

1 lie lower Courts dismissed the plaintiffs' 
f^nit on the ground that the plaintiffs are 
e.stojipi-d from claiming title to possession 
oI (his one-third share as licirs of their father, 
beraiise they and their sister purported to 
lak(' (he land under the Will of their mother 
^\hi^■h gave one-third absolutely to Subbam- 

I lie Subordinate Judge relied upon 
file iMigli.'vh ease of Ihtlton v. Fitzgerald (1) 
in siipjiort ot liis view. The case of Dalton 
\. !•/Iziffraht tl) and the prior case of Pains 

were considered in Unp Chand 

V. Sonrsirnr Chandra Chandra (:^). 
banipini, says ; In Jialfon v. Fitzgerald 
f I ) 1 he defendant obtained possession of 
i-crtain land from a grantor, wlio had no title 
tn it. My means of that possession he was 
aiile to acquire a good title by possession 

(I) CMI7) 2 I’l,. SG: GG b. J. Cli. GOl; 70 L. T. 700; 

o) \\. K. Gs.*). 

771*“22\v' u 

r. -11.',; lU C. W. N. 717; 3 C. b. J. 020. 
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against the true owner. Hence, he wa.s heki 
to be estopped as against the grantor and his 
reiuainder-iuen from disputing the validity 
of the deed of grant.’’ Thus, the case of 
])aJtoii V. Fitzgerald (1) is anthoritj^ only for 
the proposition that if pos.session is acriuired 
imler a particular grant, and could not be 
traced to any other title than as regards 
that particular pi’operty of wliicli possession 
Avas so obtained, the grantee cannot claim 
the beneKt of the English Statute of Jjimita- 
tions, i.e., a claim to acaiuiro an absolute title 
by adverse possession so as to deprive the 
remaiiuler-men wlio were granted rights inre- 
mainderunder thesame grant under wliich the 
life-tenant secured possession and entered into 
possession as life-tenant. As Rampini, J., says: 
“The rule of estoppel laid down in Rigelow 
would see'.u to be that the estoppel only e.xists 
so long as the grantee claims under the title 
of his grantor alone.” Woodrotfe, J. says 
that if a grantee assert no other i*ight or 
title than that from a common grantor, he 
Avill be precluded as against another grantee 
under the same instrument from denying 
that his grantor had a title when he convey¬ 
ed.” See also Rigelow on Estoppel, Otli 
Edition, pages 376 and 377, as to the limits 
within wliich the doctrine of estoppel laid 
.down in Dalton v. Fitzgerald (1) should be 
confined. 

Without going so far as was said in Dup 
dhand Ghosh v. Sarvesirar Chandra Chandra 
(3), that section 115 of the Evidence 
Act is exhaustive of the law of estoppel to 
be applied by the Courts in India, I am of 
opinion that V. Fitzgerald (1) should 

not be extended beyond wliat is alxsolutely 
necessary to support the decision on the facts 
of that particular case. »So confining it, the 
present case is clearly distinguishable because 
(1) the plaintiffs do not rely upon the posses¬ 
sion got under the Will to claim the benefit 
of any statute of limitations giving the 
possessor absolute title; (2) the plaintiffs do 
not claim a higher right to the two-thirds 
share which Avas granted to them by the Will 
(and of Avhich they are in posse.ssion) than 
the right Avhich Avas so given by the Will, but 
their claim relates to the other one-tliird 
share to Avhich no right Avas granted to them 
by the AVill; (3) iieither their title nor their 
possession as regards the two-thirds share 
need be traced to the invalid Will at all, but 
it can be traced to their undoubted right ag 


legal heirs of their fatlier. The decisions of 
the lower Courts cannot, therefore, be sup¬ 
ported on the ground on Avhich they ha\e 
l):xsed tlie said decisions. C. V. Ana’i- 

tliakrislimi Aiyar, \’*akil for the respondent, 
argued that the lower Courts’ decisions could 
be supported on two other grounds : (//) 

tlnit the plaintiffs are estoppe:! liy section 115 
of tile Evidence Act fj’om claiming title to 
the one-third share, (A) that in any event, 
as the plaintiffs and .Subbammal effected 
partition on the understanding that Siibbam- 
mal should enjoy tlie property without any 
right in the plaintiffs to take her one-tliird 
sliare from her lieirs or lier assignees on her 
death, the plaintiffs cannot rely on their right 
of survivorship which they reliiKiuished by the 
partition arrangement. As regards the first 
contention, I do not tliink there is anything 
on the record from which it could be establish¬ 
ed tliat the plaintiff's by their conduct induced 
Subbammal to do anything to lier own detri¬ 
ment. Subbammal and the plaintiff's all 
allowed tlieir mother to execute the Will and 
they all took under that Will. No represen¬ 
tation was made liy the plaintiff's to Subbam¬ 
mal or l)y Subbammal to tlie plaintiff's. 
Either all of them Avere ignorant of their 
real riglits or all of them knew tlieir real 
rights and chose to act according to their 
ignorance or in spite of their knowledge, as 
the case may be. This contention, therefore, 
fails. The second contention involves more 
difficult questions. It must be now taken as 
settled that a partition of immoveable pro¬ 
perties of whatever value can be effected 
Avithout any registered instrument in Avriting 
as it is not an exchange, sale, mortgage, or 
lease. L^See Gifunnessa v. Mobarakannessa (4) 
Avhicli Avas decided by Ameer Ali and Mac- 
pherson, JJ.] I feel bound by the authority 
of the decision of the eminent Judges Avho 
took part in that case, as that decision seems 
not to have been questioned in any other 
High Court, lu Sat!/a Kinnar Bauerjee Sata^ 

kripal Banerjec (5) the decision in Gijan- 
nessa v. Mobarakannessa ( l) Ava.s followed 
and reference is further made to the 
Privy Council case in Bewnn Pershad v. 
Miimmmat Badha Beebtj (6). But the 
Privy Council case had been decided long 

(4) 25 C. 210; 2 C. AV. N. 91. 

(o) 8 Iml. Cas. 247; 10 C. h. .T. 508. 

(G) 4 M. I. A. 137; 7 W. R. 35 {W C.); 1 Sutli. 1\ 
C, J. 172; 1 3ar. P. C. J. 327; l« E. ii. G51. 
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before the Transfer of Property Act came into 
force. In SuhraitHDiia An/ar \\ Snvtf/in A/a- 
maJ (7) it was liehl tliat if a partition was 
etfecteil by an instrument in writing ami if 
tlie property was of tin* statutory \aliie, tlic 
rlced of partition must lie registered. But 
as pointed out in Snfi/'f Kfimar Unurrh’ \. 
Satya Kri.pnf Ihnicrjre Co) the case m 
<i,fhrn mania Myar v. Sarifhri Ammal 
(7) does not lay down that parti¬ 
tion cannot be effected orally. As 1 said 
before, I am not prepared to dissent from 
the view that notwitlistanding tlie Transfer 
of Property Act, a partition of immoveable 
property of whatever value may he etfected 
by oral arrangement. In .[ntjapatiura v. 
Mnfhnknmaraatramy (8) I have ventured to 
state that “all conveyances of ownership 
light in lands were intended to be brought 
under ‘sale’ or ‘gifts’ or exchanges' and 
to be effected as a rule by registered instru¬ 
ments,’’ and I also expressed the wish that 
the Britisli Indian Begislature would pass an 
enactment making a registered writing, in¬ 
dispensable for tlie validity of all settlements, 
partition agreements and Wills and authori¬ 
ties to adopt, making very few i‘Xceptions in 
special cases (such as soldiers' and sailors' 
Wills). I took it for granted in that decision 
that it was too late to hold that partition 
agreements could be validly made only by 
registered instruments. 

In Latchumainma! v. (U-ugammal 1 
Benson and Krislinaswamy Aiyar, JJ., lield 
that there is nothing in the Transfer of Jb-o- 
perty Act to prevent co-widows from 
effecting an absolute division of properties 
orally. It seems to have been conceded 
there that if the partition ho only for life 
with the right of survivorship, it may he 
valid, though oral. Ueliance was placed in 
that case on Thtnicenga/larhariary. liamiauatha 
Aiyangar (10) for the view that partition 
need not be in writing. But the ease in I'iru- 
vcugadackariai- v. liampniatha . 1 n/u» 7 ur ( U)f 
was the case of an oral transfer of lands to a 
sister by two brotlicrs in satisfaction of a 
claim made by her. I ventureil to doubt tlie 

(7) 4 M L.T. Srj k 

(H) 15 Ind. Cus. IPPi; M. 428; (1012^ M \v v 
H'^4; 28 iM. L. J. 881); 12 M. L T 4'^5 

(10) 18 M. Is. .J. .-iOO. 



correctness of that decision in AriyaptUhira v. 
MKf/iitkamara.nram!/ (8). But so far as par¬ 
tition agreements are concerned, I have not 
come across any case which treats such trans¬ 
actions as coming under .sales or exchanges. 
While I do not adopt the entire reasoning in 
Jsafrlinmammal v. Gengammal {9) therefore, I 
think that if a partition (which involves 
rclimiuishment of mutual rights) can 
he effected orally, the mere fact that 
the rights mutually relinquished under 
the oral partition are to continue for 
periods of greater or le.ss duration cannot 
have much bearing on the question whether 
wi'itten instruments are required to effect 
valid partitions. In tliis view, the plaintiffs 
having etVected an oral partition with Sub- 
liaminal giving her under the oral partition 
agreement an absolute right in plaint pro¬ 
perties, which gift involves the relinquish¬ 
ment by themselves of their right to claim 
possession of the property if they survived 
Subbamnml, the said partition anningement 
is binding upon them, though it may not bind 
the reversioner entitled to the estate of Sam- 
basiva Aiyar after the plaintiffs’ death, and 
hence I hold that the plaintiffs’ suit Avas 
rightly dismissed. [See liamakkul v. l^amajsami 
Xait'krn (ll). l 

In tlio ivsnlt the second appeal is dismiss¬ 
ed with costs. 

Nai’iki;, j.—I concur with iny learned 
brother in holding that there Avas an oral 
partition acted on by the parties and that 
accordingly the second appeal should be 
ilismissed. 

dismissed* 

UD 1*2 M.:.22; \) M, L. J, 101. 


ABBAllAB.-U) HIGH COURT, 
SiivMM. t'lVM, Ari'K.AL No. 1398 of 1913. 

November 8, 1914. 

—Mr. Justice Chamier and 
Mr. Justice Piggott. 

BANW.VKl IjAL—Pl.untiff—A miiiLiST 

rmvn.N' 

KllUBl IvAM A\o oTHKKS—D kfssdants— 

RKSrONDKNTS. 

Ij/ -J I'm nu ll Act {II oj 1001), S. 97— 

1*11 r/iHD.ift' /ivm which it UiJtcs cjfcci 
—Pnonfyt 
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A docuujcut endorsed by a Kanimg'O or Keveuue 
OMeer under section 97 of the Agra Tenancy - ct 
takes effect from tlie date on ivhich it was exe¬ 
cuted. , ^ 1 1 

Therefore, a lease executed prior to, but endorsed 

after, the execution and registration under tlie Re¬ 
gistration Act of another lease for the same hold¬ 
ing, has priority over the latter. 

Second appeal from the decision of the 
Subordinate Judge of Aligarh, dated the 6th 
September 1913. 

Mr. P. L. Banerjeej for the Appellant. 

Mr. Guhari Lai, for the Kespondents. 

JUDGMENT. 

Chamiek, J.—The facts of this case as found 
by the lower Appellate Court are as follows. 
The occupancy tenants of some land exe¬ 
cuted in favour of the defendant, Khubi Kam, 
on November 15lh, 1910, a lease for 6ve years. 

On December 7th, 1910, they took it to a 
Kanungo under section 97 of the Tenancy Act 
and got him to sign and date an endorsement 
thereon under sub-section (2) of that section. 

In the meantime on November 21st, 1910. 
they had executed a similar lease in favour 
of the plaintiff and caused it to be registered 
under the Registration Act on the same daJ^ 
The plaintiff brought a suit against the 
defendants second party and that suit was 
dismissed on their pleading that they had 
paid the rent to Khubi Ram, defendant No. 1. 
The plaintiff then brought the present suit 
for possession of the property and for a 
declaration that the lease held by Khubi Ram, 
defendant No. 1. was void and ineffectual as 
against his lease of November 21st, 1910. 
The Court of first instance dismis.sed the 
suit and its decree was confirmed on appeal 
by the Subordinate Judge. This is a second 
appeal by the plaintiff. On his behalf it is 
contended that the lease in favour of the 
defendant, Khubi Ram, did not take effect 
until it was endorsed by the Kanungo; n hile 
on behalf of Khubi Ram, defendant, it is 
contended that the lease took effect from^ the 
date on which it was executed. The decision 
of the question depeisds on the construction of 
sub-section 3 of section 97 of the Tenancy 
Act. That sub-section runs as follows: Such 
instrument shall thereupon be as valid as if it 
had been registered under the law for the 
time being in force for tlie registration of 
assurances.” It appears to me that this sub¬ 
section means that an instrument which has 
been endorsed under section 97 by a Revenue 


Officer or Kanungo is to be as valid in all 
respects as if it had been taken to the 
registration office and registered under the 
Indian Registration Act, and that full effect 
will not be given to this provision if it is 
held that such an instrument takes effect from 
the date on which the endorsement is made 
under this section and not from the date of 
execution. In this particular case such a 
view would result in the lease held by the 
defendant, Khubi Ram, liaving no effect at 
all, for it would have to give way to the lease 
which has been registered. It was contended 
that if any provision of the Registration Act 
is applied to an instrument endorsed under 
section 97, all the provisions of the Act must 
be applied including the provisions regarding 
the time within which a document is to be 
presented for registration and the provision 
allowing a document to be registered after 
the expiry of four months in certain cases. 

I am not prepared to go as far as this. It 
seems to me such matters should be governed 
by the rules which the Local Government is 
empowered to make under section 203 (c) 
read with .section 97 of the Tenancy Act, and 
this, I think, sufficiently meets the contention 
that unless all the provisions of the Registra¬ 
tion Act are considered to be applicable to the 
ca.se of an instrument taken to a Kanungo to 
be endorsed under section 97, it would be 
possible for a pai’ty to a lease of this kind 
to take it to a Revenue Court or officer 
several years after it was executed. It 
appears to me also that the procedure regard¬ 
ing the presentation of a document for 
registration stands on an entirely different 
footing from such a provision as that con¬ 
tained in section 47 of the Registration 
Act, i. e.y that a document shall operate from 
the time from which it would have commenced 
to operate if no registration thereof had 
been required or made, and not from the time 
of its registration. I am not prepared to say 
that the question we have to decide is entirely 
free from difficulty; but ona full consideration 
of the arguments addressed to us and of the 
language of the section it appears to me, as l 
have said before, that full effect will not be 
given to sub-section 3 if we do not hold 
that an instrument endorsed by a Kanungo 
or a Revenue Officer under this section takes 
effect from the date on which it was executed. 
The result is, in my opinion, that the appeal 
should be dismissed. 
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rj'l'iurr, J.—The point for determination 
111 this appeal has hoeii stated 

l)y my learned colleague. I am hound to 

confes.': that 1 felt, and still feel, considerahle 
dii'Hculty in comiu.n to a decision. The 
argument on which consiilerahle stress was 
laid oil liehalf of the appeliarit, that if docu¬ 
ments endorsed .under section h7 of the 
Tenancy Act are held to operate from the 
date of their execution, the result will he 
to open a wide door to fi-aud, in the alisence 
of any provisions limiting the period within 
which a document must he presented to the 
Jte\enue Court or Otliccr referred to in the 
said section (d7), seems to me of considei’ahle 
weight. 1 agree, however, with what my 
learned colleague has said as to the powers 
of the liocal Covernment in this matter. 
In section h7 it.self llie i-ight confei'red 
thereliy to snhstitute attestation hefoi-e a 
llevenue Court <tr ollieer htr the i-egular 
procedure of registration is made suhject 
to such conditions as tin.* lincal tiovernment 
may, hy rules under this Act, diivct. It 
IS prol>al»le that the (piestiini ol apju'opriate 
rules to he made for the ivgulation of 
procedure in this matter and avoidance of 
fraud retiuires further consideiatioii hy the 
Jjfjcal (.io\'ernmriii. ^Vt the .s:iuie lime it 
must he admitted tint under the Uegisti’ution 
Act itscll there are possibilities of fraud 
or, at any rale, ol dishonest dealing, and 
that tile Courts are .sometimes called upon 
to decide liillicult (luestiuns of fact, wlien 
two ilocuments have heen executed dealing 
with the same immoveable properly and 
registered '>n ililTerent dates. A plea to the 
effect that a document siihseiiueiitiy ivgistei*eil 
wa.s fraudulently anledatod has heen rai.sed in 
cases to which the Uegistration Act applies 
and is often dillicult to determine .satis- 
factoi-ily. The real question, however, is as 
to tlie wording of the two enactments 
hearing on the question in issue. 'I’he case 
Oil behalf of the plaintiff-apjiellaiil .seems 
to me to he juit in its sli-ongest form when 
reference is matle to the jirovisions of setdioii 
4-7 of the Jiegislrali.m Aet as emliodying 
a special pi-ivilege iiiten led by the 

Ijegislatlire (i> apply only to a I't'gisiereil 
(.loeiimeiit in the sense tiMvIiicIi that e.\])ression 
is used Ml seclioii 17 ilself. The word 
j-egisteivd ' is defined in the Ceiieral Clauses 
Act (lioeal Aet 1 u| lllUt), seetion -f, 
clause as registei-etl in IJritisli IndiJ 


under tlie law for tlie time being in force 
for registration of assurance.?. -Now in 
section !)7 of the Tenancy Act, clause (3), 
it is not laid down that a lease endorsed hy a 
Itevemie Court or Kevenue Officer under the 
pro\ isions of that section sliall be deemed to 
lie a registcreel document, but only that it 
shall he \'alid as if it had been registered 
under the law for the time being in force for 
the 1 ‘Cgistration of a.ssiirances.'' The real 
qiiestum to my mind is whether any intention 
on the part of tlie Cocal Ijegistature favourable 
tt» the contention now urged before us on 
behalf of the present appellant can be in¬ 
ferred from tile u.se of the latter expression 
rather than the former. On the whole, 
while f(*eling the force of the arguments 
urged in support of this appeal, 1 have come 
to the conclusion that the view which Iris 
been expivssed liy my learned colleague is 
correct. 1 f the lease of the loth of Novem¬ 
ber iDll.) had been registered under the 
law lor the time being in force, it would 
ha\(‘ been valid Jor the purpose of 
conferring title from the date of its execution, 
that is to say, from the loth of November 
Idl'h and, on tlu* wlioli', it appears to mo 
that we should he making law on our own 
aceount rather than interpreting the law 
as it stamls if we refuse to give its full force to 

the word valid. 1 concur in ilismissiiig 
the appeal. 

I HI. Coi i; r.I he appeal is dismissed 
with cost.?, including fees on the higher scale. ' 

..Ippcu/ tiisin fsvVfv/. 


*MA1)KAS llU;i[ COURT. 
Skcon'p Civil Aitkal No, 773 or IDl;). 

December 3, Id i4. 

Irrs-iif: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice llannay. 

^ I'AtiAliA \ 1 'jXIvAYVA—P t.viNTiKF— 

Ai'CLLLANT 


TIIAldl.V.M VHNIvATARA.MlAll— 

Dli'inu.vni'—R csroNpKxr. 

I —I,,, itr,! /(■'/mJ 

^ 

* i‘ 'J '/ii —.hnvV.hcn'an 

il CoJ-: {Act XLVvf 18UA, s. m 
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The clofcudaut invited tlie plaintiff, a Brahman, 
to attend a sradh'i- ceremony at his house, but on 
hi.s arrival turned him away sayin«,- that, as lie had 
taken meals at widow marriages, some other 
Brahmans refused to attend the sradhri \ic was 
present. The plaintiff su-d the defendant for 
damages for slander: 

HjI<1 that the defendant had not slandered the 

plaintiff. , 

Sadnsiva Aiijnr, Civil Courts may discuss and 

deal oven with a caste {[uostion where the member¬ 
ship and character of a member have been injuri- 
ouslv affected. _ 

Pragji KaPui v. G.jviad Gapa/, U B. o3f, tol- 

lowed. , 

Defamation as deftnod in section 400, E.vplanation 

(4\ of the Indian Penal Code, is wide enough to 

ineiude caste (picstions within it, even where those 

(luestinns do not necessarily imply defect of clia* 


Y<\ otcr« 

d’o tell a Hindu, who does not wish to be out of his 
ca.ste, that ho ha.s been excommunicated or is out of 

caste is defamation. ^ i 

To impute to a Brahman unfitness to officiate or be 

the «-nest at a .^mdha does not necessarily amount to 
defamation of his character in respect of his caste. 

Unless the words used in respect of the caste of a 
Hindu arc tantamount to saying “you have become 
an outcastc or you have been e.xcommumcatod 
from your caste,” tlic words arc not defamatory. 


Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 12L of 1912, preferred against that of the 
District Munsif of Kurnool, in Original Suit 
No. 196 of 1912. 

Mr. K. Pandalay (with him Mr. S. 
hanganatha Aiijar\ for the Aiypellant. 

Mr. 0. V. Ayianthakrishm hjei\ for the 

Respondent. 


JUDGMENT. 


Sadasiva Aiyar, J.—I need not repeat the 
facts which have been set out fully in the 
judgment just now pronounced by my learned 
brother. So far as the case-law is concerned 
I do not wish to go further back than Avhat 
has been laid down in Cuppnsami Chetty v. A. T. 
Doraisawiny Ghetty (1) and in M. Coopoosami 
* Ghetty V. A. T. Duraisawmy Ghetty (2). On 
these caste questions, the law, in my humble 
opinion, ought to be made progressive. 
Social customs among Hindus have begun 
to change with quite appreciable rapidity 
and conservative-observations, therefore,which 

may be found in cases decided about 30 
years ago [as in Queen v. Sankara (3) 

(1) 3 lud. Cus. 955; 33 M 67; 6 iM- L. T. 290; 19 AI. 

(2) 17 Ind. Cas. 527; (1912) M. W. N. 1320,- 

(3) 6 M. 381; 1 Weir 595. 


and Venkatachellapati v. Suhharayadn (J)l, 
even though those observations were made 
by very learned and eminent Judges, ought 
not to be pushed now-a-dnys too far. 

Even the highest judicial minds, like 
those of Lord Eldon, T^ord iMansfield or Lord 
St. Leonards, are affected to some extent 
by tlie spirit of conservatism or of liberalism, 
as the ca.se may he and tlie recognition of 
tliat fact by even lesser minds implies no 
disrespect to tlip.se great jurists. I do not 
at all mean to question the soundness of 
the actual decisions in Queen v. Sankara 

(3) and Vcnkatachellapati v, Suhharayadn 

(4) , but only to submit tliat all the incidental 
observations tlierein need not lie strictly 
adhered to without the necessary qualifica¬ 
tions at the present day. 

]\[r. Justice Chandavarkar said in Nafhn 
VeJji\.KeAiav]iib): “Roughly .speaking, a suit 
raising a caste question must fall within one 
of three classes: firstly, it may be a suit 
brouglit by a member of a caste complaining 
of bis expulsion from it and asking for a 
declaration that the expulsion is illegal, and 
that lie is still a member of the caste and as 
such entitled to its social privileges; seco)idlij^ 
a member of a caste expelled from it may sue 
for a declaration that the excommunication 
is illegal, and that he is entitled M 
rights of property or oMce a member of the 
caste; or, thirdly, it may be a suit brought by 
such member for damages on account of 
h>ss of caste or character. The decided cases, 
of which there is a large number, show that 
a suit involving a caste question must fall 
under one or other of these heads.” 

The pre.sent suit belongs to the third class. 
As regards this third class, j\Ir. Justice 
Chandavarkar says: Turning now to the 
^/im/cla.ss, suits claiming relief for loss of 
caste and character are in the nature of suits 
for libel and fall within the law applicable to 
the latter. The Bombay Regulation expressly 
provides for them. As held by "West J. in 
Fragji Kalan v. Govind Gopal (6), ‘the Civil 
Courts may discuss and deal even with a caste 
question where the membership and the 
character of a member hare been unhistlu 
injured.^ ” 

I do not know whether it is not a matter 

(4) 13 M. 293. 

(5) 26 B. 174; 3 Bom. L. R. 718. 

(6) 11 B. 534, 
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for some ro.i^ret tlmfc the Legislfitnre .slioald 
Iiavo ^'iven s > wide a deHnition of defaiiiatinn 
in the IVnal Code (see s('e(i<ni l’jX|)la- 

nation 4) as to intdncle caste (inestions 
within it where thos(‘ questions do uaf 
involve implications as to nioi’al charaeter. 
I have heard of a theivini' caste in wliiclj a 
man born in that caste loses "(‘/uirnch'r in 
refipr^rf ftf Jtis ('/(.■ih'j" if he is taunted with not 
l)avin,Qf had a theft to his credit befon' he 
attains tlie adult a^?e. If the words character 
of tliat person in respect of his caste" in 
section 41b), lilxplanation 4, of the Indian 
Penal Code, be tf)f) liberally interpreted, it 
would lead to a person taunted as above 
brin^'’inga suit or launching: a criminal case 
in respect of such an imputation. 

In many cases, no doubt, a caste ofl’enco is 
committed by an act which implies a defect 
in the moral or intellectual character of the 
person, but the imputatioii of such an act is 
defamation" irresp(*ctive of th(‘ fact that it 
is also a caste otbmce. d’he .irivin.e: up of the 
rules of caste* by Ijirth now-a-days d(M*s not, 
however, always mean any defect in the 
moral (dmi’acter as is shown hy the actions 
of the meniheis bel"i!.U'‘in^^^ to the lb*ahma 
Sainaj, the Arya Saniaj and othe?’iiheral 
movemoiils. I'liai a pei’son <lot‘s iiol cai’o 
foi' till* iaA;'idity '>f casti* I’liles is even a si^n 
of niMial '«;tj-«‘iiLrth in many (*ases, tlinuj^h, of 
cotii'se, in niher as numerous cases, it is a 
sij'ii of moral Weakness if tin* neirlcct of caste 
rides is due lo tin* W(*al<ness of the will in 
re.sistiiiLf tiniipf'itintis of the tiesh. Tin* mere 
fact tliat llindiis who ludieve in caste by 
hirfli (il<i)n' are just now in tin* majority and 
look df)wn upon thosi* Hindus who do not 
bidieve exadiisively in it is, in my opinion, 
immatei'ial in the consid(*ration of the (pies- 
tif)n. It wa-^ decided in an Mnj^lisli case that 
to call a man a hoiiua'path when homeojiaths 
w(‘re usually looked down upon as 
(jiiafdxs, is not (hdamation. It follows that 
to imi)ute actions to a Hindu which show 
liim to be a refoi’mei* is not (h*famalion, 
unless it also necessarily implies that lie 
lias ceased to bolon^f to his caste. However, 
it seems to la* now s(*((led that to tell a man 
who does not wish to be out of his casti* that 
he h as been ex<’ommunicated oi* is out (*f 
caste, is defamalion and it sei'ius no( possible 
to unsettle that view for several years to 
conn*. 

It is well-known to every Hindu that 


wliile 30 years ago the f<act that a South 
Intlian Brahman took oven his ordinary 
Tn'*als in the presence of a iion-Braliman or 
on the same table with a non-Braliman might 
liave entailed tlic penalty of a prai/aschithamf 
such a risk is almost absolutely negligible 
now-a-days, especially in towns like Madras 
or Ivinnool. Again, wliile dining with 
Englaml-returned persons who had not 
nndei’gone priii,iisrhit]inm is even now a 
little risky, dining with those who have 
.so dined is (piite common and unnoticed now- 
a-days. Hence if a pei'.son merely refuses 
to as.sociate with another, giving out as 
his rea.son that he lias a.ssociated in meals 
witli a person who has himself associated in 
meals with anotlier person who has contracted 
re-marriage with a widow or who has gone 
to and returned from Hngland, such allega¬ 
tions do not impute to the person about 
whom tliey are made an unworthiness to 
call liimsolf a momhor of the caste and 
are, therefore, not defamatory. Unless 
the words used in respect of a caste Hindu 
ai*(* tantamount to saying j'ou liave become 
an outcaste or you have been excommunicated 
from your caste," tlie words are not defama- 
tury. Such I take to be tlie principles of 
the decisions for wliich Ben.son and Sankarau 
Nair, ,!J. are responsible in the cases 
reported as Cupn^anii Cheffp v. A. 7'.- 
Ihu'aistnnmj Clicthj (I) and M. Coo}x>osomi 
(Virfhf V. *1. T. l^nrai^tdinnn Cheffy (2). 
It was held in these cases that oven if the 
words imputed to tlio plaintiff a coremoninl 
impurity which required an expiation by a 
prif(it(schiflnnn, provided tliat tlie prayascht- 
fhdin to be iHU’formed is not of the kiiul 
which is required /o briny bark an ojtfcaatc 
into flic canfc. but only sucli minor ceremonies 
which are performed by even tliose who 
remain within the caste and wlio have 
incurred only ceremonial impurities, the 
words are not defamatory and do not give 
rise to a cause of action for libel. I might 
he pt'rmitted to say that the appeal decided 

in M. f'l•l>p^l,l^:alnl I'ficfty l^iiraiinjicmy 

i'hcHy ('2) was against the decision of this 
(hty ('ivll C’ourt prosiiled over by Air, K. 
Kumaraswamy Saslri {wow a thulge of the 
( ourt and a prolound Sanskrit scholar) and 

(hat the appi'llate decision conlirinod his 
vi('ws on ibis question. 

It is-rallu*r curious that the plaintiff ill 
this case, who lias in direct opposition to 
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the opinion oi the late Head of the Sriiigeri 
Mattam (a very learned and respected and 
influential Matadhipathi) supported _ the 
Komatti community in their claim as Yaisyas 
to study and pronounce the Vedas and to 
perform Vedic Sandyavandhanam and other 
Vedokta ceremonies and "who has thus 
definitely broken with the ortliodoxBrahmans, 
should consider himself libelled because he 
■was said to have become liberalized a little 
further by countenancing the re-marriage of 
widows, even to the extent of dining at feasts 
given on the occasions of lirahman widow 
marriages. 

The words alleged to have been used by 
the defendant do not impute that the plaintiff 
has ceased to belong to the Brahman caste, 
but only that the defendant does not wish 
to associate the plaintiff with the defend¬ 
ant’s ultra-orthodox puroliits in the perform¬ 
ance of s)'Q.dJi(is in the defendant s house. 

I am quite clear that tc impute to a Brahman 
untitne.ss to officiate or be the guest at a 
^radha is not necessarily to defame his 
character “in respect of his caste.” As 
Manu says in the 3rd Chapter To a student 
who has not read the Vedas” (now-a days 
most of the caste Brahmans have not read 
the Vedas, though it is obligatory to^read at 
least one of the Vedas thoroughly): *‘Let him 
never give food at the sacred obsequies. 
Physicians (many Brahmans are physicians), 
image-worshippers for gain must be 
shunned in oblations to progenitors. A 
public servant (many are public .servants), 
a man with whitlows on his nails, or with 
black yellow teeth, a deserter of the sacred 
fire (very few Brahmans now keep up to 
sacred tire), one omitting to do the five 
great sacraments, (same observation as 
above), a younger brother married before the 
elder, an elder brother not married before 
the younger, the son of a twice-married 
woman, a man who has lost one eye, one 
who teaches the Veda for wages and one 
who gives wages to such a teacher, a man 
with elephantiasis, the husband of a younger 
sister married before the elder, a father 
instructed in the Veda by his own son, a 
blind man, one who teaches the use of 
arms, one who subsists by astrology, the 
husband of a twice-married woman, a Brahman 
unlearned in holy writ, a sacrificer for the 
sudm, is considered unfit by many to 
officiate as priest at a sradha.” Surely if 


a man refuses to allow any of tlie above 
persons to officiate a i^radha in his house, it 
cannot be held that that person is libelled 
or slandered in his character in respect of his 
caste. 

1 siiould like on the que'stion of plaintiff’s 
claim for damages to quote a few further 
passages from the judgment of i\[r. Justice 
Chandavarkar in Nuthii Ve/j/. v. Kesharjl (o): 
“in the second place, so far as the plaintiffs 
claim damages on account of loss of reputa¬ 
tion, they have not proved that their reputa¬ 
tion has suffered or that they have 
sustained any damages on that account. 
Their own evidence and the evidence they 
have led proves that about twenty of their 
caste people still hold social intercourse with 
them, and all that has occurred is that the 
other members of the caste do not invite 
them to dinner or give them water. Assum¬ 
ing that their reputation has suffered by 
reason of their exchni'in from social 
privileges by a majority of the caste, there 
i.s nothing to show that they liave sustained 
any damage beyond the loss of some dinners, 
or linw, if they have suffered in reputation, 
the damages are to be estimated. In fact, 
no speciHc issue was raised in the lower 
Court, nor was any evidence led on the 
point. On this ground, therefore, the claim 
for damages must fail.” In the present 
case also it is clear that even if the plaintiff 
had associated with Brahmans who had 
partaken meals at a widow marriage, 
he is still in very goo.l company and there 
are very influential and good men in 
Kurnool who are remaining in the Brahman 
caste notwithstanding their encouragement 
of the widow re-marriage movement by 
dining at such re-marriages, and there is no 
evidence worth the name that he has 
sustained any damages. Three witnesses 
have been examined for the plaintiff, including 
the plaintiff himself. Even his own state¬ 
ments do not prove that he has sustained 
any damages, while neither of the other two 
witnesses gave evidence that any pecu¬ 
niary damage has been sustained by the 
plaintiff. 

I might be permitted to state that a 
person like the plaintiff who is himself a 
social reformer, should not be too sensitive 
on account of its being st.ited that he is a 
reformer, not only in the matter of allowing 
Vedokta ceremonies to Komattis and perform- 
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ing sucli cerpmonies in Komattis’ lionses, 
but al«o ill coiisiilerin" tliat i'o-mari‘iago of 
widows is not proliil)i(oil liy tlio Sliastras. 
It is oven ditlifnilt to state in tlieso changing 
times wiiotlior it is defaniatory at all to 
call a person a social reformer or as one 
supporting'' I’cforni. Unless words are used 
nvi'ai’din" a person wlii(di impute that tliat 
p(?r.^on is no longer a member of his caste, 
Courts ouglit not tf) encourage suits for libel 
or defamation meiady because some of his 
(plaintilf's) eastmiKm oi* (‘ven a majority 
of his. castemim state that they will not 
associate with him in meals or ceremonies 
on the ground that Ik? holds reformed views 
or has done a'dions which the extreme 
oj’thodox jiarty disapprove of or that ho has 
associated with reformers, provided these 
latter have not been exeomrnunieated. In the 
result, I agree* that tin* second appeal and 
the memoi'andum of-objections should be 
dismissed with costs. 

Han’N'AV, .1. — The plaintilT sued for 
damages for slander, claming Ks. 50 as the 
amount of damact's. In the Court of the 
District .\fiinsip, h * suocec led in getting 
decree for Ks. 2^1 On app(‘al to the 
District (.’ourt. h'>\\a»\a“i’, in respect td’ 
tin* amount d isa 1 li; wot I, till* plainlilfs 
suit was dismissecl. Tin* plaintilT now 
appeals. 


riio parti(*s b dung to Kurnool. The 
plaintilT is a Krahman who appears 


to have s«dfh‘ilat that place aliout lift(*en 
years befoiH; suit, d’lie defendant is a 
IComati. The plaintilTnj)pears to liaV(* gain(*il 
the H'spi'et <d the Komati community since 
In* S(*ttled at Kurnool, for Ibe (*vid(*nce shows 
that altinmgli In* is >rd himst'lf a family 
Purohit (d' the \biisya eommunity there, In* 
is allowed to oflioiab* jr>in(ly with the family 
Puroliits of IvomaU is dui'ing family e(*remo- 
nies and on oik* occasion In* was selected i)y tin* 
Vaisya cipinmiinity to rein-esrnl (hem at an 
asseml»ly when the Vt‘dokla rights of \'aisyas 
cam * up hir ilisi-iission (see Kxliihil A). The 
defendant admits that the plaintilT oHieialed 
atliisseeniil m irriage. 'riiis stal • of allaii-s 
continued for several years until a widow 
marriage was eehdtrated at Kiirao d, which 
resuli(?d in dissension in the HiMlinian i-om- 
innnity at (hat, phn’e, son* ap))i*.i\'ing id' 
the mari’iage, while (dhers e uidemned it as 

being contrary to the Sliasii-as and (In* re¬ 
cognised custom among Hraliman.s. Those 


who approved of the marriage appear to 
have testified their approval either by 
directly dining with the re-married widow or 
l)y dining with those who had dined with 
her. This act of dining as well as other 
acts indicating approval are regarded by 
tbo.se who oppose widow marriage as a 
sin. The defendant's l^nrohifs Seslnah and 
A iriah, arc opposed to sucli marriages . 
The plaintilT, though he does not admit he 
is in favour of widow marriages, says he is 
willing to dine witli pe?’.sons who are in 
favour of tliem. Tliero can l)e little doubt 
that the plaintilT's attitude in that matter 
has given ground for the view that he 
supptu'Ls tlie party in favour of widow 
marriage. It found as a fact, however, 
that tlie plaintitT did not go .so far ns 
to take meals at tlie widow marriages at 


Kn rnool. 

Ft was after tin's marriage that the in» 
eident oeeurrod which has given rise to this 
suit. It appears that on the l27th November 
1911, a ceremony called Aradliana was to 
take place at the defendant's house. Aradhana 
appeal's to bo eciuivalent to an annual 
ceremony among Drahinans. The low^ 
Courts lind that tlie defendant invited ttf ^ 
l)laiiitilT to attend at his house anil to 
four oi‘ live other Hrahiuans with him 
(U'tler to assist at the ceremony. The plaintitll^* 
as plaintilT’s witness No. 1, states that tlJ”** 
defendant asked him to bring the 
lirahmans because he feared that his owi}')*® 
family /bne/zZ/.s* miglit refuse to perform'*'^ 
tlie ceremony along witli the plaintilT. 
Jlowevi'r that may be, when tlie plaintitT 
and till* other Hrahmans arrived at the 
defi*n(laid*s house, it is found by the lower 
Court that defi*ndant turned tliem away, 
saying in elTect that as they had messed 
and taki'M part in other things during widow 
marriages, his Seshiali and Viriah, 

refused to attend if they were present. 

N\ hat tiu* exact words used were lias not 
been found by (*i(her of the hiwor Courts, 
but I lake it that tie* aliive (which is a 
reproduet ion from tlie plaint) contains tlio 
siib-^tanet* ol wli.at tlie defendant said. When 
the lower .\op'Hate Court sent back the ease 
lor linding-; upni e'rlain p >ints the plaintitT, 
w!io was Cien e\amin.'l as defendant's 
witn-ss Xu. li, slated tint the words used 
w‘ 1 ’*: .\s y >.i have taken meals at widow 

marriages, (mr /bfro/H'/s, Seshiali and Yiriah, 
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refuse to come. So you are not fit. Hence 
go away.” The words, ‘So you are not 
fit”, do not appear in the plaint or in the 
Original deposition made by the plaintiff 
as plaintiff’s witness No. 1. These words 
are plainly an after-thought on the part of 
plaintiff and as the lower Courts do not 
find that the respondent used any such 
words, they must be left out of considera¬ 
tion. 

The question is Avhether the defendant 
can be said in these circumstances to have 
slandered the plaintiff. For the plaintiff 
reliance is placed upon the cases of Qneen v. 
Sanlcara (3); Venkatachellapafi v. S?ih- 
hamyiidu{4!); Guppiisami Cheftij v. A. T. Dorai- 
sammy Chefty (1). In the first case it was 
held by Sir Muthusawmi Aiyar that 
widow re-marriage is contrary to the usage 
and custom of Brahmans and other regene¬ 
rate classes in this Presidency, and the case 
further shows that a person who attended at 
and advocated a widow marriage was then 
liable to e.xcommunication at tl)e hands of 
the spiritual head of his caste, nothwith- 
standing that the Legislature had legalised 
widow marriages by Act XV of 1856. In 
the .second case the continuance of the 
general usage in the particular temple was 
held to be sufficient ground for excluding 
a Brahman, who had married a widow, from 
entering the temple. As regards the case at 
Cuppusawmy Chetfy \.A. T. Diiraisami Chefty 
(1) reliance is placedon the observation at page 
69: Words, therefore, which are intended to 

bring about disastrous consequences resulting 
from the loss of caste, such as deprivation of 
religious and social communion, by imputing 
unworthiness to any person to continue a 
member of his caste, are prima facie defama¬ 
tory and give rise to a cause of action. They 
certainly may lower him in the estimation of 
his own caste and of other castes.” 

The decision of this case seems to me to 
turn upon the question whether at the pre¬ 
sent time attending or advocating widow 
marriages necessarily involves liability to 
excommunication and whether the defend¬ 
ant intended by his allegation to impute 
that the plaintiff was an outcaste or had 
lost caste status. The cases cited for the 
plaintiff no doubt show that in 1883 attend¬ 
ance at a widow marriage resulted in ex- 
communication and that in 1890 in a particu¬ 
lar institution a person who had married a 


widow was, on that ground, subjected to 
di.sability in that he had lost caste status 
in respect of that institution. There is, 
however, nothing in the evidence in the 
present case to show that the act attributed 
to tlie plaintiff, even jf true, would, in 
present conditions, have rendered him liable 
to be ontcasted or otherwise caused him to 
lose his caste status. The plaintiff, no 
doubt, says he has lost hundreds of rupees 
through the defendant’s accusation, but he 
does not prove a single specific instance 
in which he has lost anjdhiiig and he 
values liis damages at Rs. 50. He admits 
ho has not been excommunicated. It seems 
to me, tlierefore, that the lower Appellate 
Court is right in holding that the defend¬ 
ant has not libelled the plaintiff, inasmuch 
as he has not called him an outcaste and 
is not proved to have said anything which 
necessarily implies that he was an out¬ 
caste or had lost caste status. The case of 
Cuppiisaicmi Chefty A. T. DoraisawmyChefty 
(1) is, if anything, against the plaintiff, 
because the words there used, Frayaschitham 
must be performed as Coopoosami Cbetti 
attended the Kai-ma)ithiyam''\ were held not 
to imply that Coopoosami Chetty was an 
outcaste and that, therefore, tljere was no 
cause of action. See Coopoosami Chetti v. A. T. 
Varaisatemy Chetfy (2). On the whole, I 
think the lower Appellate Court Avas right 
in taking the view that the words com¬ 
plained of in this case meant nothing more 
than tlie defendant desired no longer to 
associate with the plaintiff or utilize his 
services, on the ground that he was a 
.sympathiser Avith the party in favour of 
Avidow marriage. I Avould, therefore, dismiss 
this second appeal Avitli costs. The order 
of the lower Appellate Court refusing 
defendant his costs seems to me to be 
right and I Avould, thei’efore, dismiss 
the memorandum of (ihjectioiis Avith costs. 

Appeal dismissed. 
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(’ALCL'TTA HIGH COURT. 

Ai’i'I.ai < Oi!ii;iNAi, J)i;ci:kk.s Nos. 13G axi> 

2i)0 OK iyl2. 

August lU, 1914. 

Prr.v",//; —Justice Sir Asutosli iMookerjec, ICt., 
mid .Mr. Justice Heaclicroft. 

][aH RAHIM liAKHSH MANDAL ani> 

—DkfI'Ndants Nos. I to 4— 

AlM'Kf.f.AN is IN' No. 130 AND 
[iKSt'uNDKNTS IN No. 200 

SAJJAi) AHMAU CHOM'DHARY and 

A.\oi’in;i:—R i.aintiffs—Rksfoniu-nts 
IN No. l;iG AND Ai'l’KI.I.AMS IN No. 200. 

/i <’,rmisl I'lii'l Inn of Phnii mil ini'nni>l>/ii tii-< 
Jror./s - ]\'n|■lI.^ ill iriittf'n lii’i’il, Imir In h.' rmisll^ll‘'>l — 
i'nil Inin imi’ii lll^l^n.< iisi'in, iili 'ii ijrnii ii'l for i iifi’l'firnf ll lOii 
of ilniiJitfiil im,]l.iin'iijr.<, suit for - fnil i nj 

t'l firiij I! l|■l‘rnlll(‘llt rcrriiur ii.< ronir.irtr.l, linJiilitij oj 
— i) I III I oil’s. III ' I.'ll rn of - I,OSS sii sl>i i lo’t} luj s^lr- -’rriins- 

fcr of rmiirrtij Art ' {IV of iSS'l), ss. \h, ]'l.)-filfi - 
Jirjlsti iiti III of iiift intlioiit ih'lirnrij oJ jiossrssioii, irhr- 
llo'i’ r ili I IIII I -r M'lli nil in i I i n f, nr. 

Wlii'i*.* tlic ti-iic i-iTcrt oftlu* ijuigujigc* ust'il in a 
lease is perl’eerly elear, im ret’ereiiee is permissible* to 
tlie cinxim-r of the )*.uii<‘s, leeeaiise' if aia'ording l‘> 
its true (•on^frae-fioti tlx' deed says om* thing, it 
cannot he* said that it me.ms soiiM'tliing edse iiHoely 
because tin* parties have g.me on so Inigwillvmt 
lindeistanding it. 

'J’lierefore. tin- \^rl|•ds of a \vrlit n insirunient 
must beeimstnied acei»rdiiig to ifsnafnral meaning 
ami iioaimmnt i •['nr-t itig by ili- parti’s e.m alti'i* en* 
<pialif\' Word:' w)ii<‘|| ;i)'e plain and nn iiiibignons. 

'l ie’ do-iriiio tli.i' ■’eoulemp iraneons usage is a 
.*-(roiig gi'omid lor tbo interpretation of dotiblfnl 
Nvords or exj re--ion.'" in a doeameiit, lias no apjiH- 
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tract, the measure 4>f ilainagi-s is the loss adually 
sllslailiefl bv |•e!lsr^(l of the sale. 

Oliifrr illctii: 

A ]iarlv is not eniitleel to damages for In’each of 
contra-f. if by the IIS' of I'easimable jireeantions be 
liiiglit lia\i’ a\(iiiled loss. 

'J’lie m<‘i*e la gist rat ion of a dei'd of gift in accord, 
ance xviili section 1ol’ I lie'I'ransfer of I’ropertV 
Act e.mimt inaki' ii|> b»r tin' want e»f elelivi'ry of 
]tossesrii»n reiiniriil by tin* rnb's etf .Mubainnmdan 
Lau. 

Appeal.-t ugainst the decree.s ef the Subor¬ 
dinate Judge. Murshithib.id, dated the 30tb 

of Mareli 11*12. 

J)r. (!. If. II. tu’ucrirk, Advocaie-Genoral, 
Mr./, li./iiliiil Sin'irdininhf Counsel, Moulvi 
Siintlhnl Ah’ and llal)U SuilhatiO.'trr Srhliar 
Mnk>'i'j('i', [nr du' Defendants. 

Dr. Ihish lU'Inti'ii ilJidsi' and Ibihu Jfanhim 
('hanih'd Mitkrrji-i’, foi' (lie IMainlitTs. 

J UD(^ AIJ'iNT.-— 'I’liese appeiils are directed 
aguiiist tbo decree in u i:uit for damages 


instituted by the proprietors of an estate 
against their lessees, on the ground that the 
estate has been sold for arrears of revenue 
by reason of the default of the le.ssees to pay 
the revenue they had undertaken to deposit. 
Tlic elaiin was valued at over Rs. 17,4b6. 
The Subordinate Judge has given the plaint¬ 
iffs a decree for Rs. 4,000. ihe plaintiRs 
as well as the defendants have preferred 
appeals against this decision, the former on 
the ground that they were entitled to a 
larger sum than what has been decreed by 
the Subordinate Judge, the latter on the 
ground that the claim is wholly unfounded 
and should have been di.smissed. Tiie facts 
essential for the appreciation of the ques¬ 
tions raised before us may be brietly narrated. 

Oiithe 11th February 1S92 one Kuran 
Alani Dasi, now repre.senied by the plaint- 
iiV.s, granted a pufnt lease to Satiunnissn, 
wife of the first defendant, in respect of an 
one-third share of estate No. 12G on the 
Revenue Roll of the Colleetor of Dumka in 
the District of Sonthal Parganas. A bonus 
of Rs. 5,000 was paid by the les.see, and the 
annual rent was lixed in perpetuity at 
Rs. ;H8-9.b. The lessee was directed to pay 
into the Collectorato, instalment by instal¬ 
ment, out of the annual rent, a sum of 
Rs. 308-9-8 wliicli was the annual revenue 
(ixeil for the one-third sliare. The lessee 
was further directed to pay the balance, 
Rs. 10 direct to tlie le.ssor. The details of 
the instalments in which the Government 
revenue for tlio one-third share was payable, 
were specified as follows in a schedule to 
the lease:— 


March 

J inio 

Soptoml ev 
January 


Toi'Ab 


Rs. a. p. 
118 0 0 
85 0 0 
22 0 0 
83 9 8 

308 9 8 


The sum of Rs. 10 was, according to tho 
direction given in another scheilule, made 
payable in four equal instalments in the 
month.s of Jaisthoy As/f/u, .Pou.< and ]^ahjuti» 
The estate, it may bo added, tliough it vStood 
on the Revenue Roll of the Collector of 
Dumka included four villages in the District 
of Murshidabad. As regards tho portion 
included witliin the Sonthal Parganas, a 
i epuvate acctmnt had been opened, duriug 
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the year 1881-82, in respect of an one-third 
share -which belonged to one Krishna Sun- 
dari Chowdlmrani and subsequently passed 
into the hands of Hare Krishna Saha, whose 
name was' substituted in the register during 
the year 1888-89 (Exhibit 23). Consequently, 
in 1892 when Kuran Mani Dasi granted the 
X>atHi lease, there was a separate account for 
an one-third sliare in the name of Hare 
Krishna Saha and the balance (two-thirds 
share) owned by her constituted the resi¬ 
duary share. In re.spect of the villages 
included in the District of Mur.shidabad the 
position was similar. There was a separate 
account for an one-third share in the name 
of Hare Krishna Saha, the balance (two- 
thirds), which constituted the residuary 
share, stood in the names of Sasadliar Ghose, 
Bankey Behary Chowdhury and PlariharDas. 
Kuran Mani Dasi acquired by purchase the 
share of Bankey Behary Chowdhury and got 
herself registered for a five-twenty-fourths 
share before the lease was granted. The 
position, consequently, was that the shares 
held by Kuran Mani Dasi in the residue 
of the two portions of the estate were not 
identical in extent. From the materials on 
the record, it has not been found possible 
to determine the basis on which the Govern¬ 
ment revenue payable by her was calculated 
to be Rs. 308-9-8. This much is known 
that there was a re-distribution of the 
revenue (Exhibit 14) and the instalments 
of»the revenue were fixed as follows for the 
residuary share on some date not definitelj^ 
ascertained, but presuiuably subsequent to 
the creation of the pafni :— 


28th June 
28th iSeptember 
12th January 
28th March 


« I • 


« • • 


Rs. 

91 

24, 

53 

172 


a. p. 


8 

11 


0 

11 


8 2 
2 1 


Total 


341 14 7 


It will be observed that by the re-adjust¬ 
ment of the revenue, the amounts of the 
different instalments and the ratio of each 
instalment to the aggregate sum were 
varied. On what principle this was done 
has not been ascertained, but we know that 
Kuran Mani Dasi lost an one-sixth share hy 
ati adverse'' decision in a suit by Anukul 
Chandra Chowdhury. It also appears from 
Exhibit 23 (copy of an extract from the 


D. R. of^ the Collector issued on the 
8th May 11908 after the' revenue sale) that 
the residuary shares, at that time, in the 
two portions of the estate were different 
(namely, one-half in tlie ^5onthal Parganas 
portion and Hve-twenty-fourths in tlie 
Mur.sliidabad portion). This may possibly 
account for the re-distribution of tlie revenue. 
In any event it is indisputable that by the 
2 )ntnt lease the lessee undertook to pay into 
the Collectorate a sum of Rs. 308-9-8 
annually in four specified instalments. On 
the 11th January 1908 the representatives 
of the original lessee paid into the Collec¬ 
torate a sum of Rs. 42-8-0 instead of 
Rs. 83-9-8. The rc.snlt was that on the 20th 
March 1908, the residuary estate was sold 
for an arrear of Rs. 39-1-9 and passed into 
the hands of one Keajuddin. The lessees 
were not prejudiced by this sale because 
under section 54 of Act XI of 1859, the 

purchaser acquired the share subject to all 
encumbrances. The ’ plaintiffs, who had 
acquireil the proprietary interest by purchase 
from Kuran M'ini Dasi on the 14tli January 
1897, however, lost their right in the 
estate. Consequently they . commenced this 
action fur recovery of damages against the 
representatives of the original lessee Safiun- 
nissa, namely, her husband and four sons. 
They resisted the claim as entirely un¬ 
founded. They denied that there had been 
any default on their, part and as.serted that 
the purchase at the revenue sale had been 
made by the maternal uncle of tlie plaintiffs 
on their behalf and for their benefit. The 
first defendant further alleged that at the 
time of the default, if any, lie had no 
subsisting interest as lessee, as he had many 
year.s before transferred his right by gift 
to his sons. The Subordinate Judge did not 
frame any issues before the trial commenced 
and when he formulated the points for 
decision in his judgment, did not specify 
the special ground of exemption urged by 
the first defendant, although he alludes to 
it in his summary of the pleadings. The 
Subordinate Judge has held that the defend¬ 
ants defaulted to pay the Government 
revenue, that the estate has been sold and 
has passed into the hands of a stranger, that 
the plaintiffs have suffered loss thereby, but 

y 

that their claim is exaggerated. In this 
view he has partially decreed the suit. On 
behalf of the defendants, this decree has 
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liRen assailed substantially on four grounds, 
ninii'ly, that there was no default on 

their part, as tliey had deposited whatever 
tliey were bound to pay into the Collec* 
torate on a true construction of the lease, 
sccmdlfiy that if it be assumed that there 
were default on their part, the plaintilfs are 
not entitled to damages as they might and 
should liave saved the estate from sale by 
payment oE the arrears, fkirdlii, that the 
first defendant is not liable for tlie default, 
if any, and fonrfhh/y that the plaintiffs 
are not entitled to more than rupees five 
liundred, which was fixed in the lease as 
the maximum amount of compensation 
payable in the event of sale of the estate 
by reason of the failure of the lessee to pay 
the Government revenue. Oh belialf of 
tlie plairitifTs, the decree of the Subor¬ 
dinate Judge has been assailed on the 
ground that the damages have’ been calculat¬ 
ed on an erroneous basis, and tliat they 
are entitled to the full sum claimed. The 
grounds urged in tlie appeal by the defend¬ 
ants must obviously be examined first. 

In support of the first ground, it has been 
urged that, upon a true construction of the 
lease, the les.sees were bound to pay into the 
Collectorate, not Rs. 308-9-8 in the 
instalments mentioned, but only such sum 
as might, from time to time, be fixed as the 
revenue payable in respect of the share 
covered by the lease. Reference.lias, in this 
connection, heen made to the faot that from 

January 1897 to January 1908 the lessees 
remitted to tlu‘ Collectorate Rs. 42-7-12 gda. 
o:i account of th ! January instalment. 
Reliance has alsu beioi iilaci'd on the principle 
that in th(‘ cmisl nicl inn nf ambiguities in 
an ancient instninient, reference may be 
made to contiMnpnranenns usage, as indicated 
ill the cases nf Wn/r,-)) •rk \\ I'rtmrU (l);7>()ed. 

JYair.vn// v. (2); Chapinini v. Ithirk (3). Ju 
our opinion there is nn foundation for the 
contention of the defemlants. The terms of 
the lease are perf(*ctly plain, d'ho rent for 
the lease is fixed at Rs. 318-9-8. The lessor 
directs the lessee to pay into the Collectorate 
on her belialf a definite sum of Rs. 308-9-8, 
instalment by instalment, tlie balance of 

Rs. 10 to 1)0 paid to the le.ssor in four er|ual 

(1) 7 11. b. C. fj.aO at p. OSr,; II ]■; K. 5 Jur. 
(n. s.) nXy, 7 w. K. n:U; 115 U. [{. 3 . 7 . 

(2) S liing. 17S; 131 K. U. 3G9; 1 M. Scotli 250. 

1 L.J. C 1 ’. 73. * 

(3) 4 biiig. (.s. c.) 187: 5 Sooth 513; 1 Am. loi 7 
I, J. C. IMOOi 2 Jur. 206; 132 K. R. 760. 


instalments. No doubt, the sum directed to 
be deposited in the Collectorate is described 
as the Government revenue, but it does not 
follow from tin's description that the lessor 
directed the lessee to deposit in the Collec¬ 
torate only such sum as might, from time to 
time, be determined as the Government 
revenue. If tl^ sum required to be deposit¬ 
ed in the Collectorate had been regarded as 
variable, the sum payable to the lessor would 
also be variable, inasmuch as the rent was 
constant. If tlie contention of the defend¬ 
ants were well-founded the covenant in the 
lease would have been differently framed. 
As the true effect of tlie language used in 
the lease is perfectly clear, no reference is 
permissible to the conduct of the parties. 
The principle upon which the defen.lants 
relied was thus formulated by Sugden, L. C., 
in Attomcg-fieucnii v. Dnnnmoud ( 4 ): “One 
of the m >st settled rilles of law for the 
construction of ambiguities in ancient 
instruments is that you may resort to 
contemporaneous u.sage to ascertain the 
meaning of the deed, toll me what you have 
done under such a deed, and I will tell you 
wlint that deed meansV’ To the same effect 
is the observation of Lord Rrougbam in the 
.same case in the House of Lords: Contem¬ 
poraneous usage is, indeed, a strong ground for 
the interpretation of doubtful words or expres¬ 
sions.” Drummond v. Afforueu-Oourral (5). 
But this doctrine has no application where 
the deed is neither ancient nor ambiguous. 
This is clear from tlie observation of Cran- 
wortli, L. C., in Sadlicr v. Biggs (6); If 
there is a deed which says, according to its 
true construction, one thing, you cannot say 
that the deed means something else, merely 
because the partie.s have gone on for a long 
time so understanding it.” Equally emphatic 
is the statement by Halsbury, L. C., in d^orth 
Eastern Railiray Co. v. Lord Jlastiugs (7): The 
words of a written instrument must be 
construed nccoi'dingto their natural moaning 
and...no amount of acting by the parties can 
alter or qualify words which are plain and 
unambiguous.” It is worthy of note that 

tlie acts and conduct of parties on which 

(4) (KS42) 1 Dr. War. 353 at p. 368; 3 Id. 162; I 
Com. 1 ^- b. 210; 2 Id. 98; 58 R. U. 292. 

(51 2 11 b. C. 837 at p. 861; U J^r. 137; 0 E. R. 
1312; 81 H U. m 

((h 4 a. b. 0. 435 at p. 4oS; 10 E. lb 531; 04 R. R. 

172. 

G - ( dUO A. C 200; GO L. J. Ch. 516; 82 b. T. 429( 
16 T. b. R. 325. 
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reliance was placed in the case just mentioned 
extended over a period of forty years. Lord 
Davey in the same case adopted a similar 
view and referred in support to the speech 
of Lord Watson in 'frutees.of Clyde Naviga¬ 
tion Laird (8). To the same effect are the 
observations of Shadwell, etc., in Monro v. 
Taylor (9), and of Lindley, M. R., in Lord 
Hastings v. North East Railway\ Co. (10), 
Consequently even if it be assumed that the 
Government revenue fpr the pne-third share 
covered by the patni is Rs. 243-12-1, payable 
in four instalments in June, September, 
January and March in the sums of 

Rs. 65-5-0, Rs. 17-6-3, Rs. 38-3-8 and 
Rs. 122-13-3 respectively, the mere fact that 
the defendants have for eleven years made 
deposits accordingly, cannot in any way 
affect the question of construction of the lease 
and of their liability thereunder. We hold 
accordingly that the defendants were bound 
under the lease to deposit Rs, 308-9-8 
annually in the Collecl^rate, and that the sum 
payable in January 1908 was Rs. 83-9-8. 
As the defendants deposited only Rs. 42-8-0 
on account of that instalment, there was 
default in the payment of Government 
revenue. The first ground urged by the 
defendants consequently fails. 

In support of the second ground, it has 
been contended by the defendants that the 
plaintiffs are not entitled to damages, as they 
might and should have saved the e.state from 
sale by payment of the arrears. To justify 
the argument, it is necessary to establish 
that the plaintiffs were aware that default 
had been made by the defendants, but this 
has not been proved. The defendants contend 
that the plaintiffs must have known of the 
default, because as the defendants them¬ 
selves had, in previous years, depoiited only 
Rs. 42-8-0 for the January instalment, the 
plaintiffs themselves must have, year by year, 
deposited in that month Rs. 11-0-2, other¬ 
wise the estate would have been sold for 
Government revenue. This argument is 
wholly fallacious. In the first place no direct 
evidence is produced to show that the plaint¬ 
iffs ever deposited Rs. ll-p-2 for the 
January instalment. If once payment had ever 

been made, evidence could easily have been 

(8) (1883) 8 App, Gas. 658 at p. 673. 

(9) 8 Hare 51 at p. 56; 8 Mac. & G. 713; 21. L. J. 
Ch. 525; 85 R. R. 194; 6S Eng. Rep. 269. 

CIO) (1899) 1 Ch. 656 at p. 663; 68 I^. J, Qh. 315; 
fiO L T. 16 T. b. R. 347, 


produced from the Collectorate. In the second 
place, the mere fact that the defendants had 
on previous occasions deposited in January 
less than the amount of the instalment fixed 
for that month and that the estate had not 
been sold notwithstanding such circum¬ 
stance, does not^ necessarily show that the 
plaintiffs must have deposited Rs. 11-0-2 to 
make up the deficiency in that instalment. 
The estate may not have been sold for various 
other reasons. The defendants did, as a 
matter of fact, pay into tlie Collectorate 
Rs. 252-8-4 anryially during many years, 
which would be .sufficient to meet the 
annual demand for revenue, Rs. 243-12 1, 
and cesses, Rs. 8-8-10. Moreover, the resi¬ 
duary share would not be sold under section 
13 of Act XI of , 1859 unless there was an 
arrear upon the entire estate; for if there is 
over-payment in respect of any share, 
another share actually in default does not 
run the risk of a sale if the deficiency in the 
one account is made up by the surplus in 
the other. Then again, the Collector is not 
bound to bring the estate or a share thereof 
to sale whenever there may be a default. We 
find, as a matter of fact, from Exhibit 18 that 
this very estate had been in default on more 
than one occasion previously and yet was not 
brought to sale. We hold, accordingly, that 
the defendants have failed to show that the 
plaintiffs had on any previous occasion supple¬ 
mented their pajynant of Rs. 42-7-12Qfds. in 
January by a payment of Rs. 11-0-2. It 
cannot consequently be said that the plaint¬ 
iffs were aware in January 1908 that they 
were expected to pay Rs. 11-0-2 and that if 
such payment was not made by them, the 
estate would be sold. It is further worthy 
of note that as the defendants made the deposit 
on the day previous to the last day of pay¬ 
ment, the plaintiffs could not very well receive 
information in time to enable them to make 
a supplementary deposit; and after the expiry 
of the last date, the payment would be useless, 
unle.ss the Collector could be induced to accept 
the payment. On the other hand, there is 
ample evidence to show that the defendants 
were aware that the sale would be held for 
arrears of revenue. On the 14th February 
1908 their Mukhtar, Babu Ballabh Mitra, who 
had discovered that the estate was in default, 
applied to the Deputy Commissioner, in 
anticipation of the,sanction of his principals, 
for le:w to deposit the arrears due(Exhibit 5). 
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This application was granted (Exliibit 10), 
but altliougli lie wrote to the defendants 
and asked tlieni to send the money, they 
refused to comply (Exliibit 7), on the ground 
that they were not bound to pay the arrears 
and that their ptihii riglits would not be 
affected by the sale. The l^lukhtar protested 
against the adoption of this course (Exhibit 
a). But the defendants adhei’ed to tlieir 
decision and allowed tlie estate to be sold. 
In tliese circumstances, the conduct of the 
defendants is open to the legitimate comment 
that they should have apprised the plaintiff 
that the estate was in default and was about 
to be sold. Tt is probable that if the 
plaintiffs had been informed in time they 
would have taken steps to save the estate 
by the payment of the small sum due, 
Its. (Exhibit’JO) and in view of the 

favourable order I’ccorded by the Deputy 
Commissioner on the loth February lOOS 
(Exhibit 19),the salewouldhave lieen averted. 
The position consefiuently is that the defend¬ 
ants delilx'rately allowed the estate to be sold 
and never intiiuated the danger to the plaint- 


This was clearly not the right course to 
pursue, as questions of some complexity 
were in controversy between the parties. 
AVe are conseqxxently left in .some uncertainty 
as to whether tlie special ground of 
exemption claimed by the first defendant 
was really pressed in the Court below; but 
there are circumstances which tend to 
support the view that the point was not 
seriously pressed, and they may be briefly 
summarised. In the first place, the point is 
not mentioned by the Subordinate Judge as 
one of the questions for determination. In 
the second place, the point was taken in a 
joint written .statement and tlie defendants 
were throughout represented by the .same 
Pleaders, although if the point was pressed 
there would clearly be a conflict of interest 
between the first defendant and his sons 
(the other defendants). If the point was 
urged and prevailed, the whole of the 
liability under the claim of the plaintiff 
would 1)0 thrown upon the sons to the exclu¬ 
sion of their father. A similar observatiow 
applies to tlie proceedings in this Court. Here 


itts wlio were ignorant tliat default had been also the ground is taken in a memorandum 

made liy their lessees. The contention that of appeal presented jointly on behalf of the 

the plaintiffs could have saved the estate defendants wlu> arc all represented by the 

tlius turns out to be unfounded, and there is .same Counsel and Vakil, lu tlie third 


\u) room for f!i<*. application of the doctrine 
that a plainlilV is not entitled to damages 
for breach of eonlract when by the use of 


place, the evidence was not directed to the 
elucidation of this special defence. The 
whole of the evidence on the record bear- 


reasoiiabh' pi’ccaut ions he might have avoided 
l()ss(S(Mlgwick on I famages, sections 1^01,205), 
Conse(|m‘nt ly, no iiucslinn arises in what 
way their riglil fo rei-MV<’r damagi*s would 
liavo b'H'ii allcric'l, ir it liatl luani shown 
that they did not sa\'e fli(‘ (‘sfati* (hough 
they liad the (»|)j)i'i’tunily lo do so. The 
second ground taken by (Im dcfciidaids must 
bo overi‘ule«l. 


ing on this point consists of casual statement.^ 
by Balm Ballabb Alitra, the Alukhtar of the 
defendants, who was called by the plaintiff 
to depose to a very different matter, and 
Bajnuiuddin, a servant and relation of the first 
defendant. Even the time of death of 
Safiunnissa and the date of the alleged gift 
by the first defendant were not set out in 
the written .statement. In this Coui’t it has 


III supiinrt of the tliinl ground urged 
by tlie defendiinfs, if has bei>n eonti’iided 
that tlie first delVniliint eannof l»e lield 
liable as lu* had no subsisling interest in 
the pdtui and eonsequeiifly no «d>ligation 
thereunder at the ilate nl' del’anlt. 'I'he 
point was takmi in the joint wVittem .state¬ 
ment filed by tlie fir.-,f four defendaids and 
is rmuitioneil by tlu* Subordinate Judge in 
the summary of tiie pleadings given in his 
jmlgiii 'iit. Ibit fluMpiestion is not included 


in any <>1' f Ic i'".ir p linls 
for de.-isi HI. No issues 


I’ormiilaletl l»y him 
weri‘ raised in this 


9 

case before tin* eommeiiemiient of tlio trial. 


been mentioned that, as recited in a convey¬ 
ance executed by the fifth defendant on the 
IStb November 1910 (Exhibit 4), Safiunnissa 
died on the Stb Alay 1895 and the first 
defenilant made a gift of the one-fourth 
share inheritetl by him by a registered deed 
dated the 25tb August 1895. The recitals, 
however, are plainly no evidence of the 
facts mentioned, and if the first defendant 
seriously maintained in the Court below 
that lie had divested himself of all rights 
ill file p'ihii\ the original deed of gift should 
have been proiiueed and proved. Fui'ther- 
inore, it would be necessary to estrvlilisU 
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under the Muhammadan Law that a valid 
gift was effected by delivery of possession, 
for, under section 129 of the Transfer of 
Property Act, the registration of the deed 
of gift in accordance with section 123 cannot 
make up for the want of delivery of posses¬ 
sion required by the rules of Muhammadan 
Law \_^Iognlshr( v. Mcthomed So.he^>{\l); Ismad 
V. Bamjl (12); VahaznJJah v. Boyapatl (13)]. 

A question might also arise as to the 
validity of a gift of an undivided share 
in property capable of division 
Mnnifaz Ahnn^d- v. Znhaida Joji (14); 
Ibrahim v. Saiho-> (15)]. Finally, evidence 
of actual possession and enjoyment subse¬ 
quent to the date of the alleged gift would 
have a material bearing in the determination 
of the question, whether the gift by the 
father to liis sons was intended to be real 
and operative or was a sham transaction. 
From this point of view, the circumstance 
that the name of the second defendant alone 
appears in connection with various transac¬ 
tions relating to the p'dni would require 
explanation. The fact that immediately 
after institution of this suit and shortly 
before the written statement was Hied, the 
second defendant on the 1st May 1911 con¬ 
veyed to his father, tlie first defendant, one- 
fourth share in the pafni for an ostensible 
consideration of Rs. 3,000 (Exhibit B) may 
also have an important bearing on tlie 
.subject. No trace of these questions, how¬ 
ever, can be found in the judgment of ^ the 
Subordinate Judge, and the evidence requisite 
for the determination is conspicuous by its 
absence. The legitimate inference is that 
the special ground now urged on behalf of 
the fir.st defendant, though mentioned in the 
written statement, was not seriously pressed 
at the trial. Tlie third ground taken in 
support of the appeal preferred by the 
defendants must be overruled as un¬ 
tenable. 

In support of the fourth ground taken by 
the defendants, it has been contended that 
upon a true construction of the pcitni lease 
the plaintiffs are entitled at most to Rs. 500 
as damages, that in any event the sum 

(in n B. 517. 

(12) 23 B. 682 

(13) 30 M. 519; 17 M. L. .T. 562. 

(U) 16 I. A. 205; 11 A. 460; 5 Sar. P. C. J. 433. 

(15 3 t T. A. 167; 35 C. 1 (P. C.); 11 C. W. N. 973; 
6 C. L. J. 695; 9 Bom. L. R. 872; 4 A. L. J. 572; 17 
li, J. 408. 


decreed by the Subordinate Judge is exces¬ 
sive, and that he should not have allowed 
interest on the compensation, decreed at 
Rs. 12 per cent, per annum. These conten¬ 
tions must be considered along with the 
argument advanced by the plaintiffs in 
support of their appeal, viz., that tlie Sub¬ 
ordinate Judge has under-estimated the 
damages sustained by the plaintiffs by the 
loss of their estate. It is nece.ssary to hear 
in mind that the patni included only a por¬ 
tion of the residuary estate whicli has been 
sold for arrears of revenue and that the 
part outside the putni was in the direct pos- 
.session of the plaintiffs. 'J’o measure tlie loss 
sustained by tlie plaintiffs, it is necessary to 
determine tlie worth and value of the re¬ 
siduary share which would be necessarily 
dependen upon the annual income derivable 
therefrom. The plaintiff’s in their plaint 
relied for this purpose upon the returns by 
themselves unler the Bengal Ces^ Act, ISbO. 
These papers have been rightly discarded 
by the Subordinate Judge, because under 
section 95 they cannot be used as evidence 
in favour of the persons who filed them or of 
their representatives-in interest. The plaint¬ 
iffs had consequently to fall back upon their 
collection papers, which if produced and 
found trustwortlity would be the most 

valuable evidence on this matter. But 
they were produced otdy in respect of tlie 
villages in the District of lilurshidahad and 
even these are obviously unreliable. There is 
no evidence to showthat rent was ever actually 
realised for the amounts mentioned in the 
collection papers, and the officer who 

produced them merely stated that they had 
been prepared from other collection papers 
which were not produced. As regards the 
villages in the District of Sonthal Parganas 
no collection papers have been produced; 
this omission justified the adverse comment 
of the defendants that the papers were held 
back because they would not support the 
exaggerated claim made by the plaintiffs. 
Instead of these papers extracts from a Record 
of Rights prepared under Regulation III of 
1872 and published under section 24 on the 
27th July 1905 have been produced; the 
entries therein, however, are not conclusive. 
Besides the fact that they were liable to be 
challenged after publication by the parties 
affected, there is nothing to .sho w that the 
rents payable by the actual occupants of 
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the soil were recoive<l hy tlie proprietors 
themselves; t!u?re iiiiit^ht ho iiiterniodirite 
tenure-holders avIio hold under rent-pfi 5 '’in^ 
or rent-free grants and intercept a consider¬ 
able proportion of the rent. In these circum¬ 
stances (iie only material on which the 
damages can be calculated is tliat afforded 
by the }y(ttui lease. Wo are not prejiarcal 
to accept the contention of the defendants 
that the plaintiffs are limited to a maximum 
sum of Ks bOD. The elau.se upon wliicli 
reliance is placed provides that in the event 
of sale of the estate fur arrears of revenue 
brought about by the default of the le.sseos, 
the le.s.sor.s would be entitled to fifty-times 
the annual profit of K-s. 10 reserved in their 
favour. This (dause must be read along 
with the previous clause that the lessee 
would have a separate account open in 
respect of the r)ne-tliird sliare covered by 
the p'lfut. The parties contemplated that 
if this was carried out, the only lo.ss which 
the lessors could suffer by the default of 
the lessee would be the sale of the one- 
tliii'd share and a consequent loss of lis, 10 


annually. It was from this point of view 
that tile measure of damages was taken to 
be the capitalised value of tlu' animal i-ent 
i-eserveil at fifty years’ puichase. What has 
happeno'l, liowi'ver, is, that the separate 
account has not been opened and by tlie 
default of tlie lessees the whole of the 
residuary share has been sold. Consequently 
the me:isure of damages is the loss actually 
sustained by the phiinliIVs. Now the pa/a/ 
lease recites that the gross income of an 
one-third shar<? of tlu' es(at(‘ is Rs. SSS, 
consequently the income of t)ie one-sixth 
sliare outside the p ib/Z is Its. 1-11. If ^vo 
deduct from fliis amount U) per eent. for 
collection cliarges, H) pm* cent, for vaeancics 
and also the road-cess payabli*, there is h'ft a 
net income of Ks. Kl-l. 'I’o this must be 
aihh' l Ks. .Jls, jhe iii-l income from the one- 
third share coveivil l)y f hi-/lot//, 'riiis makes 
a (olal incom - of l{s. |Vom whieh a 

drdiictio’i of K-i. ;!|:l uinsf Ic allowi'd foi- 
(iovernni -ni i-,-venm-. Th-- r:i pil ■, lis.-d value 
of tie- lialaiK-o K>. .'Mi; :i( lii'i.'oii yo.irs' 

piirclns- gives Ks. !.7I.);,s ( o- v.i hi'of f he 
residii ir,,'shari'. whirli r.-l.-lii-.l ;i( the K-'venue 
.sale K>. 2. lion. (.;|| t- danngos 
.sustain'! by th' iil.iiidilV niiy l> ■ esi iniated 
app.Mxi.intoly at Ks. 2.0,1). There is no 
roa.soii why the plaintiff should lie allowed 


interest on this .sum at more than 6 per 
cent, per annum. 

The result is that tlie appeal by the 
plaintiff (No. 200 of 1912) is dismissed with 
costs, while the appeal by the defendants 
(No. 18(> of 1912) is allowed and the decree 
of the Subordinate Judge discharged. The 
plaintiff will have a decree for Rs. 2,000 
witli interest thereon at 0 per cent, per 
annum from the 13th .Innuary 1908 (the 
date from whicli title vested in the pur¬ 
chaser) to the date of realization. In Appeal 
No. 130 of 1912, as also in the Court of 
first instance, each part}" will have costs in 
proportion to his success. A self-contained 
decree will be drawn np which will specify 
the sums payable to each party by hi.s 
opponent under this order. 

Appeal Xo. 130 allofovil\ 

..Ippcrd No. 200 (Usmissed. 


MADRAS HIGH COURT. 

Civil. Suit No. 253 of 1913. 

October 21, 1914. 

IV'wu/: —Mr. Justice Bakowoll. 

C. KANDASAMl CHETTI— Plai.ntiff 

versus 

S. MURUGAPPA CHETTI— Dhfkxoaxt. 

('(‘r// Procedure Co h' {Act \' of lODS), (). XXII, >\ 9 
— Ijiniitiifion .U*/ IIX of 19l)S), o—.l/ip/iV.i/iiui to set 
(isitlf: iibutciio'iit — D.'liiij in ohtdiniinj Probate — Probate 
<inil A'lininisir.iti >n .•('*/ (I* iJ ISSl), s 4— Application 
bij c.vcenfite f>r Probate —.-Ici-cpniMCC <>/ 

The plainti i sumI <1'f.'n hints Nos. I to 4 for an 
account ami tlic prolits of a concern which they 
carried on jointly. The 2nd defendant died pend¬ 
ing the suit oil the 2drd November 1913 leaving a 
Will, thereby appointing tlio plaintiff and anotlier 
as executors, 'fhe )dainiilY ai>plied for I'robate on 
")tli .Mari-h 191 t, tlie other executor having re¬ 
nounc'd ollice. On l-itii September 191-t tlie Court 
made a de<*hiration tli.it the suit bad abated as 
against the 2ud defendant. 'I'lie phiintitT made 
the present applieatmu on 2nd Oeiober 19l-t to 
.s.-t a^ide the ahalement, alleging that he hesitated 
fur a long time to obtain Probate on necoiint of the 
ho>tile attitude of tlie testator’s son, that he had 
not yet obtained Probate and that he was under 
an imp.e>si m that if be brought liimself on the ix'oonl 
as tie- legal representative of the 2nd defendant bo 
coald n U su ' himself: 

H I /, tliat the application was banx'd by limitation 
aiul m> sutlii'ieni cause had been shown for excusing 
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the delay in bringing the legal representative on the 
record. 

Held, also, that the delay in making the applica- 
tion to set aside the abatement was not accounted 
for. 

Lalishmichand v. Kachiibhai, 11 Ind. Cas. 559; 35 B 
393; 13 Bora. L. R. 517, distinguished. 

If, an executor applies for Probate, he must be 
taken to have accepted the office of executor and 
he becomes the legal representative of the deceased 
testator and the property of the deceased vests in 

him as such. 

EACTS.—The plaint stated that the plaint¬ 
iff and the defendants, who were four in 
number, were trustees under a composition- 
deed executed by a firm of debtors, that the 
trustees agreed to take over the properties 
of the debtors and pay the debts due by them 
at the rate of 6 annas per rupee, that they 
made themselves personally liable to the 
creditors of the firm, many of whom signed 
the trust-deed, and that the trustees agreed 
amongst themselves that the balance remain¬ 
ing out of the assets of the firm after pay¬ 
ment out to the creditors at 6 annas per 
rupee should be divided between the trustees. 

Sometime after the suit was filed, that 
is on 23rd November 1913, the 2nd defend¬ 
ant died leaving a Will, thereby appointing 
the plaintiff and another as his executors. 
The other executor having re¬ 
nounced office, the plaintiff applied 
for Probate on the 5th March 1914. The 
case came on for hearing on the 28th August 
1914, when the Vakils for defendants Nos. 
1, 3 and 4 pointed out that no steps had been 
taken to bring the 2nd defendant’s represen¬ 
tative on the record. The case was adjourn¬ 
ed and again came on the 18th September 
1914, in the meantime nothing having been 
done by the plaintiff. The Court made a 
declaration on that day that the suit had 

abated as against the 2nd defendant, and at 

the plaintiff’s recLuest the suit was adjourn¬ 
ed three weeks, as he desired to apply to set 
aside the abatement. 

The plaintiff now files the application and 
the grounds relied on by him are (l) that the 
testator’s son assumed a threatening "attitude 
towards the plaintiff and his co-executor (2) 
that the plaintiff for a long time hesitated 
to take out Probate and finally determined 
to apply on 5th March 1914 and had not yet 
obtained a grant and (3) that he was also 
under the irapres.sion that if he came on 
record as the legal representative of the 2nd 

defendant, he could not sue himself, 


Mr. C. P. Uamaswami Iyer (with him Mr. 
G. Venkatasubbaramiah) , for the Plaintiff. 

Messrs. M. V^enkatasnbba and Padha* 
krishtiaiya, for Defendants Nos. 1, 3 and 4. 

Mr. C. P. Ramaswami Iyer, for the Plaint- 
iff;_There was sufficient cause for the 
delay. Till Probate is obtained the plaintiff 
cannot represent the deceased testator. He 
has applied for Probate within time. More¬ 
over, this is a case in Avhich it is difficult 
for the plaintiff to judge what he has to do. 

I rely on Lakshmichand v, Kachnbhai 
(1) where in order to adequ¬ 
ately deal with the rights of parties, a legal 
representative was brought on record even 
after the period of limitation. Plaintiff is 
already on record. Only a formal amend 
ment is necessary. 

Mr. M. Venkatasiibba Rao, for the Defend¬ 
ants Nos. 1, 3 and 4:—No sufficient cause 
has been shown in affid'avit for failure to 
make application to bring legal representative 
on record within six months from date of 
death. 

Nor is sufficient cau.<ie shown for failure 
to apply to set aside abatement within 60 
days from abatement. 

Applicant is bound to show sufficient cause 
first, under Order XXII, i*ule 9, and 
secondly, under section 5 of the Limitation Act. 
He has shown neither. 

Suit abated automatically on 23rd May 
1914 and what happened on 18th September 
1914, was that an entry to that effect was 
made on the record. 

The cases have held that the party in 
whose favour the order sought to be set aside 
was made, acquires a vested right and the 
applicant must account for every day’s delay. 

The applicant’s only ground seems to 
be that he was under a mistake of law or that 
he was not well advised. This is not suffi¬ 
cient cause. 

Lakshmichand v. Kachubhai (1) cited 
by the other side does not apply. The 
party was in that case entitled in his own 
right to be made a party and did not derive 
that right from another. The party was 
added under Order I, rule 10. 

ORDER.—The plaint in this case recites 

an agreement, under which the parties took 
over the property of a certain firm and agreed 
to pay thereout a dividend to the creditors 

(1) 11 Ind. Cas, 559; 35 B, 393; 13 Bom. b.B, 617, 
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within a fixed period and whicii stipulated 
that any balanoe slionld be retained by them 
as tlieir remuneration, and alleges that the 
plaintiff and ^^rd defendant advanced certain 
moneys for tlie purposes of the agreement, 
whicli has been fully carried out, and prays for 
an account of those transactions and payment 
of the plaintiff's share of any balance. 

As regai'ds tlie parties to this suit the 
contract was, I think, one of partnership, and 
all of tliem were necessary parties to the 
takiiig of tlie accounts. The suit was 
instituted on 15th Septemher 1913, and the 
2nd defendant died on 23rd Novemlicr 1913, 
leaving a Will wherel)y he appointed the 
plaintiff executor, who applied for Probate, 
but has not ns yet obtained a grant. On 28th 
August 1914 the suit was posted for trial, 
and was adjourned, apparently because the 
representative of tlio 2nd defendant had not 
been brought on record; and on 18th Septem¬ 
ber 1914, when it was posted again, I made a 
declaration that the suit abated as against 
the 2nd defendant and directed the plaint to 
he amended by striking out his name and 1 
adjounuMl the case for three weeks in order 
tliat the plaintilf might apply to set aside 
tlio abatement. On tlio 2nd October the 
plaintilf took out tins Judge's summons for 
an order to set aside the abatement and asked 
that the cause lith* may he amended by enter¬ 
ing plaintilf as tlie legal repre.scntative of 
the 2nd didendant, (ir in the alteiamtive, 
that plaintilf may he allowed to sue also as 
ex(‘cut(ij’ of the 2iid defendant, and that 
the delay in making the application may he 
excused. The ajudical itui is n(4 to add a 
party !(> the recoiil, williin the meaning of 
Order 1, rule 1(1. id' t!i(‘ ('ede, because the 
2nd deiViidiint was a party at th(‘ time of 
institution of the suit, and the addition to 
tlie j'ecord can only lie made by hringingoii a 
]ierson in liis ca)ia.u’ly of representative of 
that ileleiulanf. In the case <d inivlitniiJ 

h Inicli iiIJhi/ ( 1 ^ I’elied ujion by tlieapplieant, 
the jiaidy athlrd In the roc'ord was entitled in 
his own right bt a sliai'(‘ of the family 
I)rop(*rl\' and l•o^llll liavi* brought a separate 
suit for parlitioii: and it is to lie noted that 
the ord»'i'directed (lie parly t») be added as 
ih'feiulani, and ni*l as repia'studative of the 
decea.sed jilaint ilf, and was expressly Tnade 
under Order I, rule Kk 'I'he plaintilf a<lmits 
that be was aware (4' Hie death of 2nd 
defendant, and of his appointment as executor, 


but states that for various reasons he 
hesitated to apply for Probate for some time. 
Having determined to apply for Probate he 
must be taken to have accepted the office of 
executor, and accordingly he became the 
legal repre.sentative of the 2nd defendant for 
all purposes, and the property of the deceased 
vested in him as such (Probate and Adminis¬ 
tration Act, 1881, section 4). Under section 
187 of tlie Succession Act, 1865, which 
applies to this case, the right of the plaintiff 
as executor caiinot be established in any Court 
of Justice unless Probate lias been granted, 
and this Court cannot, therefore, recognise 
his title as legal representative of the deceased. 

I am inclined to tliink that, had no applica¬ 
tion to add the legal representative of the de¬ 
ceased been made within the proscribed period, 
opportunity miglit have been given to the 
plaintiff to perfect his title, upon his showing 
tliat he was proceeding with due diligence 
to obtain a grant, but as matters stand the 
Court cannot at present make the order 
prayed. Under Order XXII, rule 4, the 
suit abates automatically, and upon an 
application under rule 9 to set aside the 
abatement tlie plaintiif must prove that 
he was prevented by a sufficient cause from 
continuing the suit. The only reason alleged 
for the delay is that tlie son of the deceased 
used tlireats to the applicant, and there is 
no explanation of his failure to make an 
application under rule 4 during the period 
from 5th !March 1914 to 13th duly 1914, when 
the Court re-opened after the vacation, and 
the suit abated. Under Article 171 of the 
first Schedule of the Limitation Act, 1908, 
an application for an order to set aside an 
abatement must be made within 60 days 
from the date of the abatement, and this 
application is barred unless the plaintiff 
can satisfy the Court that be had sufficient 
cjiiiso for not making it within that period 
(Fjimitation Act, section 5\ 

There is absolutely no explanation of 
the delay except that the plaintiff was 
ill-advised, and I accordingly dismiss this 
application with taxed costs of ilofendants 
No.s. 1, 3 and 4. 

tlismismJ. 
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MADRAS HIGH COURT. 

Civil Revision Petition.s Nos. 569 to 571 

OF 1911. 

August 20, 1914.- 

Pf.Qsenti—^Mv. Justice Oldfield and Mr. Justice 

Sesliagiri Aiyar. 

G. NARAYANASAWMY NAIDU GARU, 
'Receiver, NIDADAVOLE .and MEDLR 
ESTATES— Plaintiff—Petitioner 

versus 

KAMURI RAMAYYA and others— 
Defendants—Respondents. 

Jivri^dicfioJt, hoiv determined - o) action, mhc 

ther affected by subsequent events -Subordinate Courts, 

right of, ^ 

Plaintiff’s remedy in a suit should ordinarily be 

restricted to the cause of action with which he comes 

into Court. The events that transpire since will 

not enable him to add to his reliefs nor will they 


came into force, takes the case from the 
jurisdiction of the Civil Courts. We are 
clearly of opinion that it does not. It is 
now well established that plaintiff’s remedy 
in a suit should ordinarily be restricted to 
the cause of action with whicli he, comes 
into Court. The events that transpire since 
will not enable him either to add to his 
reliefs nor will they cut down his rights, ft 
follows from this, that jurisdiction in respect 
of his remedy is in the forum which was 
competent to grant the appropriate reliefs 
at the time of the institution of the suit. 
As was pointed out by Lord Watson in 
delivering the judgment of the Judicial 
Committee in Yoking v. Adams (D: “it 
does not seem to me very probable that the 
TiPo-islature should intend to extinguish, by 


cut down his rights. 

Jurisdiction lies in the forum which is competent to 
grant the appropi’iate relief at the time of the insti¬ 
tution of the suit. , 

A Subordinate Court has no right to (picstion tlie 

order of an Appellate Court when the parties are 


willing to abide'by it. ^ ^ .r. 

PoioK/ y. Adams, (1898) A. C. 469; 67 L. J. P. C. <o; 
78 L. T. 506; U T. L. R. 373, Midland Bciilwny 
Company v. Pye, 10 C. B. (n. s.) 1/9 at p. 191; b. 
J C. P. 314; 4 L. T. 510; 9 W. R. 658; 142 E. R 419; 
128 R. R. 666, Queen v. Ipswich Union, 2 Q. B. 

46 L. J, M. C. 207; 36 L. T. 317; 25 W. R. 511, Bai 

Charari Mcindnl v. Bisivanath Mandal, 26 Ind. Cas. 
410, 20 G. L. J. 107; Govinda v. Pernmdevi, 12 M. 
136; Ramanadan Chetfy v. PuUlxutti Servai, 21 M. 288; 


8 M. L. J. 121, followed. 

Petitions, under section 115 of Act V of 
1908, praying the High Court to revise the 
orders of the Court of the Subordinate Judge 


of Kistna at Ellore, in Miscellaneous Appeals 
Nos. 13, 14 and 15 of 1910, preferred 
against those of the District Munsif of 
Tanuku, in Original Suit Nos. 416, 417 and 


415 of 1908, respectively. _ ^ 

Mr. P. Nagahuslianam, for the Petitioner.j 
JUDGMENT.—The facts of this case are 
not in dispute. The suit is one for damages 
against defendant for having cultivated 
the plaintiff’s land without permission. It 
was instituted on the 30^/i June 1908. The 
Estates Land Act came into force only on 
the 1st of July 1908. It is contended by 
Mr. Nagabushanam who appeared for the 
plaintiff, that under the new Act the claim 
ought to be laid in the Revenue Court, It 
is also clear that prior to the Act, the 
Civil Courts had jurisdiction to entertain 
this suit. The anestion for consideration 
is whether the fact -that the trial of the 
si^it had to b? commenced after the new Act 


means of retrospective enactment, rights 
and interests which might have already 
vested.” Erie, C. J., in Midland Railicat/ 
Company v. Pye (2) and Cockburn, C. J., in 
Queen v. Ipsicich Union (3) have laiddownthe 
same principle. In a very recent case decided 
by the Calcutta High Court, Pat Chnran 
Mandul v. Bisiranath Mandul (4) ilookerjee, 
J., points out that a suit is to be tried in 
all its stages on the cause of action as it 
existed at the date of its commencement. 
Reference may also be made to Govmda v. 
Perumdevi (5) and Pamanadan Chetty v. 
PuUkutfi Servai (6). We, therefore, hold 
that th.e Civil Courts whicli had jurisdiction to 
entertain the suit must try it in all its .stages. 

One other argument should be noticed. 
When the Civil Court originally returned 
the plaint on the 21st August 1908, the 
plaintiff filed it on the 24th in the Munsif’s 
Court on its original side. That officer 
held that he had no jurisdiction and 
returned the plaint. Against this order 
an appeal was preferred to the Subordinate 
Judge. The Appellate Coui't decided on 
the 31st March 1909 that the Munsif 
had jurisdiction and directed him to take 
the case on his file. The Munsif again 
came to the conclusion that he liad no 

(1) (1898) A. C. 469; 67 L. J. P. C. 75; 7S L. T. 
506; 14 T. L. R. 373. 

(2) 10 C. B. (n. s.) 179 at p. 191; .30 0. L. J. C. P. 
314; 4 L. T. 510; 9 W.R. 658; 142 E. R. 419; 12 8 R. R. 
666 . 

(3) 2 Q. B. D. 269; 46 L. .T. M. C. 207; 36 L. T. 317; 
25 W. R. 511. 

(4) 26 Inti. Cas. 410; 20 C. L. J. 107. 

(5) 12 M. 136. 

(6) 21 M. 288; 8 M. L, J. 121, 
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j jrisdictioij. We are surprised at this 
attitude of the Munsif. If the parties do 
not choose to question the order of the 
31 March 1909, it was the duty of tlie 
Munsif to obey it. It would strike at 
the root of judicial efficiency, if the Court 
of first instance takes upon itself the 
responsibility of criticising the judgment 
of the Court to which he is subordinate, 
when tlie parties are willing to abide 
by it. We are of opinion that the 
Munsif was bound by the order of the 
Appellate Court passed on the 31st I^Iarch 
1909 and that it was not open to him to 
go behind it. 

For the above rea.sons, we reverse the 
orders of the Court below and direct the 
Munsif to re-take the case on his file and to 
dispose of it according to law. Respondents 
will pay petitioner’s costs of these petitions 
in this Court. 

Order set aside] Case remanded. 


CALCUTTA HIGH COURT. 
Skconu Civil Appeal No. 933 of 1912, 

August 5, 1914. 

Prc.scn^:—Mr. Justice D. Chntterjee. 
SARDAKAH PODH and others— 
Defendants—Appellants 


versus 

BISSKSWAR GOANTIA Plaintiff— 

Rksponoent. 

Crntnil Pnrinrrs 'rriinnrii Art INHJP, .s-.s-. 21, 

JI2— {'itmjis/f-ir'l ll■ll.-■f■ hi/ t\\v\nu\i\\\ trhcthi'i' can <*oh. 
)cr jicnitiiiiriit hi/,- — H-iiu ti<iii of /nniiular, c^'cet of — 
liiilinirrmint mailr hij h-irinl //;<</* »• boim lido belief 
if iirnnaih-iit title, voiniirnsatioii for, irhcthcr olloiccd 
— I•!'|lllfnllll' istofiiirf — [eiii'lloiil, >rli,'thcr bound by 

eiiiiitlcs htnilnuj .>/; /,/.>• t lirkadar- 

auM’s^uK nf ot jaiinre to Ojijn'int, effect of — 

Jrre-jiitdrit ij. 

An lllll•»^■'is^(■l■(‘d loas*‘ liy a tbekadarid a village 

cantiol confer any larmatifMit title, although the 

may have l.e''a in |)o>session for a long time, 

noi can (he as.srnl (»i' sanction ol the zeiiiinildr ill 

very gnardc'd terms he confirm'd us saiu'tioning 

the tenanev "for evi*r." 

% 

if a tenant nmler a bon.i il.le belief that ho has 
a pcr|»i tmil U-asv makes a permanent iinjirovement 
it hill the knowledge of his landlord, which is 
a(b antaireons not only to his own holding hut can 
als.) eiinre (<> the lienelit of the other Indilings of (he 
kiniiiilii r,\io is entithal to comju'nsat ion on eject¬ 
ment 

A landhud who gets possi’ssion of a holding hv 
the surremh'r of theiierson who hehl it and who gave 
a pormnuont lease for valuable eonsideratjoih may 
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be considered to be bound by the equities binding 
upon the person surrendering. 

A Munsif who is authorized under the Central 
Provinces Tenancy Act to assess compensation 
for an improvement in a holding but is directed to 
associate with him assessors, commits an irregularity 
if he does not associate them, but the irregularity is 
such ns cun bo waived. 

Second appeal from a decision of the Sub- 
Judge of Sambalpur, dated 25tli March 1912, 
affirming that of the Munsif of Bargarh, 
dated 20th November 1911. 

Babu Satis Chandra Ghose^ for the Appel¬ 
lants. 

Babu Earn Chandra Mazumdary for the 
Respondent. 

JUDGMENT.—One Nagn, who was either 
a goantia or a fhehidar of .some kind in a 
village in the Central Provinces gave to the 
defendant a lease for all time in respect of 
somejands, which are found to he Bhojra 
lands of tlie village, on receipt of a salami 
of Rs, 300 in 1893. Naga afterwards 
surrendered the mouza to the zemindar who, 
while in khas possession, made an endorse¬ 
ment on the lease granted by Naga saying 
that ho sanctioned the holding of the 
defendant as a ryot. The zemindar then 
settled the mouza with the plaintiff, who is 
the pre.sent goantia. Tlie lease by Naga 
was not by a registered document and no 
effect has been given to it in the Courts 
below Ihe defendant, however, claimed 
compensation for improvements effected 
by him. There was no dispute in the first 
Court as to the fa?t of an improvement 
having been made. Tlie dispute was as 
to the cost of the improvement, the plaintiff 
putting it at Rs. 120, the defendant at 
Rs. *100. On the evidence of the plaintiff’s 
own witness the first Court awarded Rs. 300 
as compensation. There was an appeal by the 
defendant and a cross-appeal by the plaintiff 
as to the amount of the compensation. The 
learned Subordinate Judge confirmed the 
decision of the first Court and there is a 
second appeal by the defendant and a crosw- 
nppeal by the plaintiff. The learned Vakil 
for the appellant contended that the lease of 
the defendant was a permanent lease rati¬ 
fied by tile landlord and in any case his 
possession under it for a long time gave him 
title. 1 do not share the doubt of the 
learned Subordinate Judge as to the per¬ 
manency of the lease as gi*antod, but it is 
not neces.sarj' to go ipiq tUftt question 
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the lease being unregistered^ could not 
have conferred any permanent title. Assent 
or sanction of the zemindar also is in very 
guarded terms and I do not think that he 
intended to sanction the holding of the de¬ 
fendant for &ver, although the defendant 
may have believed that the lease as granted 
was being sanctioned. The appeal, there¬ 
fore, fails. 

The cross-appeal, however, raises a 
more difficult point. It is contended, in 
the first place, that the defendant is 'not a 
tenant who could under the Central Provinces 
Tenancy Act effect an improvement and 
even if it be taken that he made the im¬ 
provement he could not claim compensation 
and secondly, tliat the Courts below had no 
jurisdiction to determine the amount of 
the compensation without the aid of assessors 
as required ' by section 33 of the Central 
Provinces Tenancy Act and the rules made 
thereunder. 

Section 31 provides that in respect of 
Bhojra lands the landlord alone could 
make an improvement. Section 32 provides 
that a tenant who makes an improvement 
with the consent of the landlord shall be 
entitled to compensation for the same before 
he is ejected, and the Civil Court making a 
decree for ejectment shall determine the 
amount of the compensation. Section 33 
says the Local Government may frame rules 
requiring the Civil Court to associate with 
itself for the purpose of estimating the 
compensation to be awarded under section 
32 such a number of assessors as the Local 
Government may think fit: and rule 1 under 
section 33 directs that the Court shall take 
not less than two and not more than six 
assessors and rule 8 directs that when 
the assessors are finally chosen, the Court 
shall fix a date for hearing the case. 

No question under the Central Provinces 
Tenancy Act seems to have been raised 
before the learned Munsif. No question 
was raised as to whether the improvements 
had been effected with the consent of the 
landlord or if so effected, whether assessors 
should not he appointed. The parties 
seem to have proceeded on the assumption 
that some compensation was payable, the 
dispute being as to the amount. The 
learned Munsif says: “They constructed 
the munda to the knowledge of the former 
'goantia who not prevent them: appa- 


ill 


rently they believed they were holding as 
perpetual lessees, otherwise they would not 
have spent so much money.” He then refers 
to the payment of Rs. 300 as' salami and 
looking to the equities of the case, decrees 
Rs. 300 as compensation. The only ques¬ 
tion pressed before the learned Subordinate 
Judge on the cross-appeal was that assessors 
should have been appointed and there 
should be a remand for that purpose. The 
learned Judge said the point had never 
been raised in the first Court and not even 
in the cross-appeal and was at least an 
irregularity which had been waived. He 
says further on: ‘ But considering the long 
time the defendant had been allowed to 
hold the land and allowed to effect the im¬ 
provements without any objection and the 
fact that the plaintiff has reaped its 
fullest advantage and it has been the cause 
of the defendants’ rents having been doubled 
at the last survey, I think this is a case in 
Avhich compensation should be equitably 
allowed.” 

It is contended that the findings arrived 
at arc not sufficient to support the equitable 
estoppel upon which relief has been granted. 
It was held in the case of Beni Earn v. 
Kundan Lai (1) that a tenant for a term 
who has built valuable structures on his 
holding, the landlord standing by and mak¬ 
ing no objection, was liable to ejectment 
without compensation. It was not shown 
in that case that the tenant bojia fide be¬ 
lieved that he had good title and the facta 
found did not lead to the inference that 
there had been acquiescence by the landlord, 
In this case the first Court found that the 
defendant was under a bona fide belief that 
he had a perpetual lease: the second Court 
has not upset that finding and held further 
that the landlord has derived a decided 
advantage from the improvement as the 
rents have been doubled. The improvement, 
again, is not of a kind that can be removed: 
it remains where it is and will enure to the 
benefit of the landlord not only in respect 
of the disputed lands but also other lands 
which may be irrigated from the tank. 
Besides, the landlord came in by the 
surrender of the person who gave the 
permanent lease for a valuable considera- 

(1) 21 A. 496; 26 I. A. 58; 1 Bom. L. R. 400,'-3 Ci 

W.N. o02j 7 baivF. C. J. 523, 
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tion and may l)e considered to be bound 
by tlie pquities binding upon the person 
.surrendering. On tiie merits, tlierefore, I 
tlunk the Courts below are riglit. 

Eut tlien it is said tiiat tlie assessment 
of the compensation without a.ssessors is 
without jurisdiction and reliance is placed 
on the case of Kamuii Dasi \. Sccrefnri/ 
of Sfirfr (2), wliich is a case under Act X 
of IbTO. Section 21 of that Act required 
the Judge and the assessors to determine 
the amount of the compensation. Section 
32 of tlio Central Provinces Tenancj” Act, 
liowever, requires the Court to determine 
the amount and the rule.s direct the Court 
to associate assessors with it. There is, 
therefore, no want of initial jurisdiction 
in the Court and it is the manner in 
which that jurisdiction is to be exercised 
which ha.s been defective in this case. In 
tliis view of the case, 1 think the lower 
Appellate Court was right in treating it as 
a moi-e irregularity, which could be and has 
been waived. 

[. therefore, dismiss this appeal anil cros.s- 
appeal. M ich p irty will hear its own costs 
in this Court. 

liittli np})'.,d mill ('nK'<-i^appc<il 

{2) 17 c. :m. 


liCRMA CIEIKK COURT. 

iMiisi’ Chvi[, Aim'lal Xo. 134 of 1012. 

Dccemher 7, 1014. 

Prr.'irid :—Sir Charli*s Pox, Kt., Chief 
Judge, and Justice Sir Jlenry Hartnoll, Kt 

Tiik TWIXZAS OJI. COMi'ANY, Rimithu 
—\)k f e n n a n r—A i * i • i; l i. a n 'r 

rcriiiis 

iMOWKR tfe COMPAXV, Limited— 

P LAI N '!■ I F F—R i: .S FO X D I-: N T. 

I'riiin'iiiil (in'l tiifi'tif —One liinifeil Coinpainj iictin 
(IS KiiiirhjiiKj (I'jenf for another, nhether can inak 
pi iil'ifs t/r snpptijinti ijoixls. 

Till' j.iuiiitlfT Company wiu'i' managing agents o 

the (himpaiiy and .siippIitMl tothelattei 

af ifas-.nalilr n-tail pnees, goods which the' 
ihciii.sclvrs had lioiight wholesale at lower prices: * 
(Irhl, (hat till’ jilainlifl' (hnnpany were not (Mititlec 
to inriko any profit on tlio goods supplied to tliei 
Jiriiiripai, fho (l'’|■(‘lldant (h»inpanv. 

JirnUrij y. (Vorr/f, OLM'hlg. Hep. KS lU'av 

7o; lot H H. ridVrred to and followetl. 

.Ml'. J. I\. for the Appellant 

Mr. lor the Respondent. 
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JUDGMENT. 

Fox, C.J. —The plaintif Company, Mower and 
Co., Limited, were managing agents of the de- 
fen hint Company, tlie Twinzas Oil Company, 
Limited. Mower and Company,Limited, carried 
on a general merchant'.s business and dealt 
amongst other things in what are called engi¬ 
neering stores. The Twinza.s Oil Company's 
Held manager when he required such stores 
would write to ]\lower and Company, Limited, 
to supply them. Sometimes the latter would 
obtain them from other Hrms and sometimes 
they would supply them from their own 
stores. Ihcir suit was to roco\’er what 
they charged for certain stores wliich they 
had supplied from their own stock. So far 
as the evidence goes, the charge.s they made 
for goods supplied to the defendant Company 
were wliat they would have made to any 
of tlieir customers, an 1 were reasonable 
retail prices. They themselves had bought 
the go (ds wholesale at lowin’ prices. 

On hclialf of the defendant Company it 
was contended that the plaint ill Company 
having been its managing agent at the 
time tlie goods were supplied, it could hot 
make any profit on goods supplied to it, and 
consequently no more than the actual cost 
price would be charged against tliem. 

On the one hand, vigorous expressions of 
the rule that no agent in tlie course of his 
agency can be allowed to make any pi'otit 
out of a transaction on behalf of his 
principal ithout the knowledge and consent 
of the principal, liave been relied on. On the 

otlicrside,somemorerecent decisions,thelresult 
of which is that a Court should not 
interfere where the contract has not been 
ro.scinded by the principal and wliere the 
thing bouglit and sold cannot be restored, 
Imve been quoted as art'ording a rule which 
debars the dofemlanl's contention. The 
learned Judge held that as the defendant 
Company iiad aceepted the contracts, had' 
not ro.scinded them and could not restore 
the goods, it was bound to pay the prices 
cliargeil. lie was influenced in tliis decision 
b_\ a coni.sderation eliietiy of the reports of 
tlie first and second stages of the litigation 
between a confributory and a former direc- 
tion during the winding-up of the Capo 
Dreton Company. [/» Cap^ Brehm 

V- - Jvport of the last stage of 

this litigation was not brought to the 
■>) 20 Ch. D.7*Jo; 51 L.J, Ch. S22; 53 L.T. iSl, 
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learned Judge's notice: it is to be fouiid in 
Cnveudlsh Bentuick v. Fenu (2) _ before 
the House of Lords. The facts in that 
case were that Fenn the Director had been 
a party to a pnrcliase of some property by 
the Company -for £42,000, which he and 
otliers had purchased two years previou.sly 
for £o,500 at a time when he was not a 
Director of the Company. The contributory 
sought to make Fenn liable for misfeasance 
or breach t)f trust on the ground that the 
Director had allowed the Companj' tit make 
the purchase without disclosing his own 
interest, and at a price far exceeding the 
value. The contributory's claim was dismiss¬ 
ed by all the Courts, but the case is 
remarkable for the variety and divergence 
of the grounds on which the learned Judges 
dealing with the case based their tlecisions. 
In the House of Lords the case was decided 
on grounds which had not been dealt with 
by either of the lower Courts. One noble 
Lord expressly stated that he did not desire 
to rest his judgment on the rea.sons which 
were assigned for the decision of the 
learned Judges in the Court of Appeal, without 
questi'ming in any way the decisions of 
Pearson, J., and the majority of the Court of 
Appeal in that case. It does not appear to 
me that the judgments apply to the case 
we have to deal with. In that 
case Fenn the Director had acquired 
an interest in the pimperties long before 
their purchase by the Company and his 
becoming a Director of it. He alone did 
not buy the properties for the Company, 
the purchase was made by the Board of 
Directors. Some years afterwards during 
the course of the winding-up, two proposals 
were put before the Company, one that the 
purchase should be repudiated, and the 
other that it should be adopted and that 
the properties should be sold to the best 
advantage. The latter was adopted by the 
Company in meeting, and the properties were 
subsequently sold by the liquidator. It 
would have been strange if under .such cir¬ 
cumstances a shareholder or contributory of 
the Company could have been entitled to make 
Fenn account even if he had not disclosed 
his interest in the properties to his fellow- 
Directors. In the present case we have not 

(2) (1887) 12 App. Cas. 6o2; 57 L. J. Ch. 5o2j 57 L, 
T. 773i 36 W. R. 641. 
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to deal with agents for tlie purchase of 
specific properties. The supply of the goods, 
their sale and purchase were entirely in the 
hands of the plaintiff Company and were 
carried by them alone. There is nothing to 
show that the Directors of the defendant 
Company were supplying it with goods on 
the terms on which it was doing so. It 
appears to me that in such a case the rule 
stated in Bentlnj v. Craven (3) is applicable 
and tiiO plaintiff Company was not entitled 
to make any profit on the goods supplied 
to its principal, the defendant Company. 

It may be noted that (.’otton, L. J., referred 
to Bentley v. Craven (3) in his judgment in 
the Court of Appeal in the Cape Breton 
ca.se. \_In re Cape Breto)i (1)]. He did not 
disagree with the decision, on the contraiy 
his remarks imply that it was undoubtedly 
right, but he distinguished the case from 
the one tliey were dealing with. 

In the House of Lords, Lord Herschell in 
some passages of his judgment refers 
to a description of agency, such as we 
have to deal with in tlie pre.sent case, 
as not being parallel with the case 
they had to deal with. No doubt . his 
remarks contemplate that a Company’s 
agent employed to make purchases of good.s 
for the Company at market rates, who supplies 
his own goods at liis own prices, could only 
be made to re-pay to tlie Company any excess 
over market prices, but he was not deciding 
this question, and what he said cannot be 
taken as overruling tlie long standing rule 
referred to in Bentley v. Craven (2). 

For these reasons, I hold that for their 
own good.s which they supplied to the defend¬ 
ant Company the plaintiff Company is not 
entitled to recover more than the cost price 
of the goods to themselves. 

I would consequently set aside the decree 
of the original Court and remand the case 
to it for an inquiry as to the cost of the 
goods supplied and for a decree for the 
amount of the price of the goods at cost 
rates. 

The plaintiff Company should pay the 
defendant Company costs of this appeal. 


HautiNOLl, J.—I concur. 

Decree set aside; Case remanded, 

^(3) (1853) 52 Eng. Rep. 29; ISBeav. 75; 104 H. R. 
3 ^3t 
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CALCUTTA HIGH COURT. 
Apheai.s from OiiiiiiNAL Decrees Nqs. 254, 

284 AND 300 OF 1912. 

August 7, 1914. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and ^Ir. Justice ^Ir. Beaclicroft. 

■ In No. 254 of 1912 
Paja SASHl SEKHARESWAR ROY 
BAHADUR— Defendant No. 3 —Arreedant 

versus 

Piavi SASHIBALA DEBl— Plaintiff 
and others—Defendants—Resrondents. 

In No. 284 of 1912. 

Rani HEMANGINl DEBI and others — 
Defendants—Appellants 

versus 

Rani SASHIBALA DEBI and others— 

P L AIN TIFFS—Res RON DEN TS. 
Coutribufioiiy snif ftn- — }[(i{ntenniiC(' yrnnf fo iriihnr 
by three h rot tiers -Ch'i rye rrcaled on their stiare of 
properties—Sate of some properties—^[(linlenance 
decree sntisficd by on? purchaser — Purchaser, liability 
of—Coiifribufion beficeen purchaser and leyal represent 
tatives^ principle of. ‘ 

Threo brothers I'.vi'cutod an ehrarnamah granting 
a certain artnuiil maintenance to the widow of tlieir 
fourtli brother, by making tliemselves jointly and 
severally lial)le tiu'refor and by creating a 
charge on lialf shan*s of their zemindnri properties. 
Tiio maintenance fell into arrears with the result 
that the widow obtained a decree. The jdaintiff, 
who had jnirclias^'d the sliare of one of the three 
brothers in «me of his prop?rties, .sati.sfied that 
decree r)f the widow and sued tlie holders of the 
different [*rop(‘rti<‘s for contribution: 

Held, that the tlu-c'e brothers orllieir representa¬ 
tives weie (i(iually liable; and 
that as between tlio plaintiiT and tlio rejiresentatives 
of his vendor the lialjility sliould be determined cn 
the basis of tlie value of tlie properties respectively 
in their liands at the time when the decree for 
maintenance was passed. 


Appeals again.st tlie decrees of the ►Subor¬ 
dinate Judge, Rainpore Baolia, of /iillali 
Rajshaliye, dated 21st of December 1911. 

In Arreal No. 254 of 1912 

Babus PfCarka Nath Churkerhuffy and 
Rrnjnhil ('huckcrhuttif^ for tlie Appellant. 

Babus Repin Bekfiry GhosCy Dohentlni Nath 
Ragchi, Priipf Sunkur }[((jum(lar and PrvfuUa 
Vhunder Cliurkrrhtflfn, for tlie Respondents. 

In Arreai, No. 281- of 1912 

Babu Priyu hunknr Majunuhtry for the 
Appellants. 

Babus Rrpiu Rehitry Oh^scy ih'bendra Xath 
]ht{fc!n anti Proftdla Chandra Chiickorluiftyy 
foj’the Re.spondents. 
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In Appeal No, 300 op 1912. 

'Biib'a Sarat Chan Ira KliaUy for the Appel¬ 
lant. 

« 

Babu Brojvlal Chuckerhnttyy for the Re¬ 
spondent. 

JUDGMENT. 

R. A. No. 254 OF 1912. 

Tin's is an appeal by the third defendant 
in a suit for contribution. The facts which 
have given rise to the litigation are com¬ 
plicated, but in .so far as it is necessary to 
state them for the decision of the question 
raised before us, they may be briefly narrated. 

On the Idth July 1883, three bothers,Tara- 
keshwar, Kasiswar and Biseswar executed an 
ekrarnamah in favour of Jagadishwari, the 
widow of their deceased brother Jagadishwar, 
by which they undertook to pay her Hs. 2,400 
a year ns maintenance for her life. They 
made themselves jointly and severally liable 
for this sum, which was secured by a charge 
on a share of three estates numbered 207, 
215 and 233 on the Revenue Roll of the 
Collector of Rajshnhye. The maintenance 
fell into arrears, with the result that the 
lady sued and obtained a decree. The plaint¬ 
iff who has purchased the sl.are of Tara- 
keshwar in estate No. 207 and has satisfied 
the decree, now seeks contribution from the 
holders of the different properties. The 
share of Tarakeshwar has vested in the plaint¬ 
iff and the first t\vo defendants; the share 
of Kasiswar has passed to defendants Nos. 4 
to 9 and the share of Biseswar is held by 
the third defendant, the appellant in this 
Court. It appears that the share of Tara¬ 
keshwar in estate No. 215 was subject to a 
prior charge at the time when the ekrarnamah 
was executed on the IGth July 1883. Tara¬ 
keshwar did not redeem the pmperty. The 
result was that the mortgagee sued to enforce 
his security and obtained a decree in execu¬ 
tion whereof the pivperty has passed into 
the hands of defendants Nos. 13 to 15, who 
have acquired it free of the charge under 
the maintenance grant. The position, con¬ 
sequently, is that Tarakeshwar did not really 
furnisli security to the same extent as his 
brothers did, and this has raised the pi*©- 
sent controversy ns to the respective liability 
of the parties for contribution. 

It is plain that the failure of Tarakeshwar 
to furnish security to the same extent aa 


< 
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liis brothers could not in any way prejudice 
the rights of their sister-in-law to satisfy 
her claim from any portion of the properties 
charged. It is equally clear that as among.^t 
the brothers themselves such faikire on the 
part of Tarakeshwar could not increase the 
liability upon the property of Kasiswar and 
Biseswar. whose representatives are thus 
liable to bear the burden of the maintenance 
claim only to the extent of two-thirds. 
But as between tlie plaintiH on the one 
hand and the first two defendants on the 
other, a question of some nicety arises. 
They now hold the share of Tarakeshwar, 
but while the plaintiff has acquired by 
purchase some of the properties charged 
under the maintenance grant, the first two 
defendants are the personal representatives 
of Tarakeshwar. When, as now, a question 
of contribution arises as amongst these 
persons, it is obviously just and equitable 
that the liability of the plaintiff should be 
determined on the footing that Tarakeshwar 
had carried out his undertaking and had 
given as security property of the same 
value as his brother. The first two defend¬ 
ants are the representatives of Tarakeshwar 
and cannot be allowed to take a defence 
which would not have been available to 
Tarakeshwar himself. If the brothers of 
Tarakeshwar had sought for contribution as 
against him, he could not have successfully 
pleaded that he was liable to contribute 
less than one-third share as he had furnished 
■security to a smaller extent than his 
brothers had done. The answer would have 
been conclusive that property furnished as 
security by him was liable to the extent of 
one-third precisely in the same manner as 
the property of his brothers. But the plaintiff 
stands in a different position: she has 
purchased the share of Tarakeshwar in estate 
No. 207 and has taken that property subject 
to the maintenance charge, but she is under 
no personal obligation to satisfy the 
liability created by the maintenance grant. 
Consequently, as between her and the first 
two defendants, contribution must be 
allowed on the footing that Tarakeshwar has 
furnished security to the extent of one-third. 
This the Subordinate Judge has not done, 

and the result has been that a larger measure 
^ • 

of liability has been thrown upon the 
appellant than she is in equity bound to 
bear. The liability must be determined 


on the basis just explained with reference 
to the value of the properties at the tiine 
when the decree for maintenance was made. 

The result is that tliis appeal is allowed 
and the decree of the Subordinate Judge 
modified. Accounts will be taken in this 
Court of the respective liabilities of the 
parties. The representatives of Kasiswar as 
also those of Biseswar will be liable to the 
extent of one-third eacli, and the properties 
in their hands will be made liable as directed 
by the Subordinate Judge. The plaintiff 
and the first two defendants are liable to 
the extent of one-third, but as between them- 
the amount payable by the plaintiff* will be 
determined on the footing that Tarakesliwar 
had furnished security to the extent of one- 
third; the balance will be payable by the 
first two defendants and will be charged on 
their share. The order for costs made by 
the Court below will stand. In this Court 
the appellant and the plaintiff-respondent 
will each receive his or her costs from the 
first two defendants. AVe assess the hearing 
fee for each at two gold The other 

parties will pay their own costs in this Court. 
A self-contained decree will be drawn up 
here in supersession of the decree of the 
Court below. 

R. A. Nos. 2b4 AND 300 of 1912. 

In view of our decision in R. A. No. 254 of 
1912 these appeals are not pressed. They 
are, therefore, dismissed. There will be ]io 
order for costs. 

Appeal allowed-, Decree modified. 


PUNJAB CHIEF COURT. 

First Civil Afceal No. 1200 of 1911. 

Alarch 31, 1914. 

Frest'ill Justice Johnstone and 
Mr. Justice Shadi Lai. 

THIRAJ AXD OTHKus—P laintiffs — 

Api’ellaxts 

4 

versus 

KASIM AXD othkrs—Depexdaxts— 

Rkstondexts. 

Adverse possession—Joint holding—Possession by ojie 
co-sharer, when adrevse to other cu-sharers—Revenue 
Records—Stolufory presumption—Burden Of proof. 
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TIIIKAJ r. KASIM. 

Tlioiv i.s a statutory j>rosuni]>tioii in Favour of tlic 
orrccfness of the lte\enne liccords and tlie oims lies 
j fcn the party wlio disputes the correctness to prove 
fjliat tiiev are incornu-t. 

In a joint hol^lin^^ the jiossession ot one co-sliarer 
s the possession of all the co-sharers and in tin? 
i^absence of a clear and unecpiivocal overt act, the })us- 
session of a joint owner cuTuiot be regarded as ad- 
vers(! to his co-owner. 

^Vhero the Kesenuo Kecords of two successive 
Settlements and tlie eiitries in the jamiibdinils were 
in favour of the defendants and the predecessors- 
iu-interest of the plaintiifs had agreed to the ])roi>erty 
171 dispute being mutated in the defendants’ names: 

Held, tliat the title in tlie jiroperty had ]iassed 
to tlie defendants and tliough the plaintiifs were 
in j)ossession, their possession being jiermissive and 
in their capacity as co-sliarers, could not ripen into 
ownership. 

First appeal from tlie decree of the District 
Judge, Montgomery, dated the 31st July 1911, 
dismissing the claim. 

The Hon’ble Mr. Muhammad i^hafi, K. B., 
for the Appellants. 

Rai Bahadur Pandit t^heo Nanu'n and 
Messrs. Akbar Omar and Khcm Chand, for 
tlie Respondents. 

JUDGMENT.—The appellants who were 
plaintiffs in the District Court have appealed 
from the decree of that Court dismi.ssing 
their suit. To understand properly the con¬ 
tentions and the relationship of the parties 
we consider it necessary to set out the follow¬ 
ing pedigree-table, which is admitted to bo 
correct by both sides. 


MALI, 


M iirml. 
]>lainl iiV 


h’arid, Mir, 

I wliosc 

jirojicrty 
is in 

.laintiir. dispute 

MOW. 


I’iiiraj. 


Kamir, 
who died 
childless, 
some 00 
years ago. 


1 

Amir, 


Hadait, 


{ 


Xarang, 


.'1 

Nathu, 


I’ahlwan, | 


Saranir 


L 


O 


1 


.. ^ 1 
Slier u, Si lain ir, Kaniir, 

plaiatifF, |*laiiilitT, pluiiililT. 


■| ( 1 
Hamad. Itahman, (,|asini, 

ihdcmlunt. | 

Nawab, 

(lefcnd- 

ant. 




[ 


Shadiul. Kajaihi. Sliada, UhaA\a, Muklni, 
pluiiitili, pluintill'. plain!- jdaint- plaintilT 

ilV. ilV. 


'1 

Wai-ynm, 
who died 
cluldlcss 


Kamir died sonless many years ago and 
for the purpose of the present litigation may 
be left out of consideration altogether. The 
dispute relates to a plot of land in village 
Dadan of Tahsil Montgomery, which is the 
estate of Mir who died before the Settlement 
of 1871. Plaintiff.s, who are descendants of 
Farid and of Hadait and Narang (two out 
of tlie tliree sons of Amir), sue the descend¬ 
ants of Nathu, a tliird son of Amir, for a 
declaration that the plaintiffs are entitled 
to 5/()ths share of the estate of Mir in 
accordance with the ancestral shares and 
that the defendants are entitled to the 
remaining one-sixth and that the entries in 
the Revenue Records showing the defendants 
as owners of tlie entire estate of Mir are 
incorrect. The plaintiffs further allege that 
they have been in possession of that share 
of the land, enjoyed its produce and paid 
revenue assessed thereon. The defendants 
contest the allegations of the plaintiffs and 
state tliat !Mir adopted Nathu and conse¬ 
quently Nathu’s sons succeeded to his estate 
and that they were minors at tlie time and 
Hadait, the ancestor of some of the plaintiffs, 
acted as their guardian and that the 
mutation in their favour was effected in 
the presence and with the consent of all 
the I’oversioners of Mir. They also pleaded bar 
by estoppel and limitation. On these plead¬ 
ings, the District Judge framed the following 
three issues :— 

(1) Whether the plaintiff's are in posses¬ 
sion of 5/6ths of the suit lands and a declara¬ 
tory suit can lie ? 

(*2) Whether the plaintiffs came to know 
of the alleged incorrect entries during the 
partition proceedings and so their claim is 
within time ? 

(3) To what relief are the plaintiffs 
entitled V 

He lield that the revenue entries were 
correct and were dictated by the ancestors 
of the plaintiffs and that the latter have 
been all along cognisant of them. He 
further held that the possession of the parties 
was in accordance with the recoi*ded shares 
and that the limitation and estoppel barred 
the plaintiffs’ claim. 

In this appeal by the plaintiffs the 
erueial point, upon whieh the decision of the 
case turns, is whether the entries in the 
revenue papers accoi'ding to which the estate 
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of Mir passed to the sons of Nathu, are 
correct or whether they were wrongly made 
and the plaintilfs are entitled to the pro¬ 
perty according to ancestral shares. We 
have heard the point argued at considerable 
length on both sides and propose to decide 
first the question of title. 

Tt is clear, and indeed it is not disputed 
by the learned Counsel for the appellants, that 
the Revenue Records of the two Settlements 
and the entries in the jamnhandis have for 
the last 40 years been uniformly in favour 
of the defendants. There being a statutory 
presumption in favour of their correctness, 
the onus lies on the plaintilfs to satisfy 
us that they are incorrect. In reply to this 
case of the defendants, the learned Counsel 
for the plaintiffs has contended that his 
clients are entitled to 5'6ths of the pro- 
pei'ty in dispute according to the rule of 
ancestral shares which must be followed 
and that they have been in possession of the 
property to which they are entitled. Ac¬ 
cording to him, his clients were ignorant of 
the entries and as the holding was joint 
and possession held in accordance with 
ancestral shares, importance should not be 
attached to what he called paper entries. ’ 
We intend to deal with the question of 
possession later on, but the point which we 
want to settle at present is whether on the 
death of Mir his estate passed to all his rever¬ 
sioners or only to Nathu’s sons. In this con¬ 
nection we have got an important document, 
D. 18, which is printed at pages 29-30 of 
the paper-book. It is a statement as to 
partition of the land of Dadan made by the 
proprietors at the Settlement of lb71 and 
appended to the pedigree-table prepared at 
that time. From this document we gather 
the following facts :— 

(1) Mir’s son Salehon or Saleh died sonless 
in the life-time of his father. 

(2) Mir being sonless and of advanced age 
joined Nathu, son of Amir, with himself and 
made him his Sorharah. 

(3) Salehon’s wife Mttsamviat Fateh Bibi 
married Nathu, and Qasim and Rahman were 
the result of the union. 

(4) In 1857, Nathu being a rebel was trans¬ 
ported for life and his minor sons continued 
to live with Mir, 

(5) Eleven years before the Settlement, 
t’.c., about 1860, Mir died and his entire 


property was mutated in favour of the 
minor .sons of ^athu, and his other rever¬ 
sioners and tlie ancestors of the present 
plaintiffs did not get any share in his 
estate. 

(6) While ownership in the other two 
farajs of the village, namely, taraf Nawab 
and taraf Ziadat, is regulated by ancestral 
shares, the measure of ownership in taraf 
Mali is not ancestral shares but rasrai liissa. 
It is for this reason that the tenure of the 
village IS pattidarl raukamil (presumably in 

two tarafs) and bhaichara (presumably in taraf 

Mali). 

^ This document bears, infer alia, the 
signature of Narang but is not signed by 
Farid and Hadait. The estate of Mir having 
thus passed to the, sons of Nathu, the entries 
in the column of ownership with respect to 
the family land in taraf Mali were made in 
the following manner :— 

1. Sons of Nathu, 4/9ths This was evident 

ly made up of one-third which was the 

estate of Mir and one-ninth which was 

the share of Natliu as one of the sons of 
Amir ; 

(2) Farid’s branch, one-third ; 

(3) Hadait, one-ninth; and 

(4) Narang’s brancli, one-niiitli ; 

There are four other villages, namely 

Nathu Fatiana, Chali Khokhranwala, Baha- 

Aval Fatiana and Jalli Fatiana, in which 
the family has got lands, and we find that 
in all these villages the estate of Mir has 
been recorded in favour of Nathu’s sons and 
the entries similar to those in Dadan 

village are made in the records of the^e 
villages. 

It appears that in 1870, Hadait applied to 
1)6 Appoiiitsd ffUtirdicin of tli6 prop6vty of 
the minors Qasim and Rahman, and an 
order (vide page 26, as to the land in 
Nathu Fatiana) granting his application 
was passed by the Settlement Superintend¬ 
ent on the 16tli March 1870. Tlii.s order 
and that of the Tahsildar dated the 23rd 
March 1870, printed at page 27, clearly 
show that the share of Nathu’s sons wa.s 
four-ninths in that village and that Hadait 

as guardian accepted this specification of 
share as correct. 

The next document to which reference 
■should he made is D. I (page 28) which is 
an extivict from the pedigree-tahle of village 
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Chah KliokliranWfila prepaved in 1870. In 
this document the aforesaid sliares of all 
the descendants of ^Eali are clearly speciHed 
and at page 29 is the de'^laration of the 
proprietors admitting the correctness of the 
particulars. The declaration bears the 
signatures of tlie ancestors of all tlie plaint- 
itfs, 2 .C., of the two sons of Farid, of 
Hadait and of the two sons of Narang. Simi¬ 
lar entries as to the villages llahawal Fatiana 
and JalJi Fatiana are found at pages 45 and 47, 
respectively. 


These are tlie extracts from tlie «Settleinent 
Records of 1870-71 and, as stated above, the 
sliares of the parties have continued to be 
recorded in tlie same manner in the second 
Settlement. After giving our best considera¬ 
tion to the documentary evidence furnished 
by the revenue papers and the criticism 
Avhich the leaiaied Counsel for the appellants 
urged against it, we entertain no doubt that 
all the members of the family agreed on 
the deatli of Mir that his property should 
ho mutated in favour of Nathu’s sons who 
■were minors at that time. At tliis distance 
of time it is difficult to say what the exact 
reason for tliis arrangement was. It might 
he tliat Natliu, as alleged by the defendants, 
was appointed an Iieir by Mir or tliat the 
latter associated the former with himself 
in cultivation and gifted liis land to his 
sons. Bo that as it may, we are convinced 
that a family settlement was arrived at 
and that the predocessors-in-iiiterost of the 
plaintirt’s agreed to it. \Vc are unable to 
accept the suggestion of Mr. Muhammad 
Sliafi that the mutation of Mir's land in 
the names of Nathu’s sons was due to the 
desire of tlieir guardian, Hadait, to obtain 
possession of a larger area than tlie minors 
were* (Mititled to and appropriate its produce 
(hiring flieir minority. There is absolutely 
iio evideiu’e in support of this conjecture. 
On tlie otiior liand, as pointed out already, 
Hadait was appninted guardian in 1870 

and Xatliu s sons Wi*re rei'orded as owners 
of tlu'pi'operty of Miron tlie latter’s death 
■wliieli look plaee in about 18(>0. Furtlier, 
•we fail to see why Ifadait, in lieu of a 
lemiiorary heiU'lit of holding i»ossession of the 
proporiy during iln' ininorily of Xatlui's 
sons, should iiermanently surrender his 
riglitof ownership in the estate of iMir and 
-wliy Farid and Narang, who hud nothing to 


gain by this arrangement, should give their 
consent to it. 

Our conclusion on this part of the case 
is that in pursuance of the family settlement 
arrived at after the death of Mir, to which 
the defendants’ ancestors were consenting 
parties, the title in his property passed to 
the sons of Nathu and that this settlement 
has been accepted by all the parties concerned 
during the last 40 years. We do not find 
any cogent reason for disturbing the existing 
state of things. 

Turning now to tlie question of possession, 
Ave may say at once that tliere is not an iota 
of evidence to prove that Farid’s branch 
Avas ever in possession of more than one- 
third share of taraf ^lali which AA^as its OAvn 
property. Indeed ilv. Shafi Avas unable to 
point out any evidence on the record to show 
that Farid’s descendants have ever been in 
possession of any part of !Mir’s lands. He, 
however, drew our attention to some oral 
and documentary evidence Avhich need not 
be .specified here but which certainly goes 
to show that the descendants of Hadait and 
Narang have held possession of, and paid 
revenue for, one-third of the total area of 
taraf Mali. This state of affairs fits in to 
some extent with the contention put forward 
on behalf of the plaintiffs that Alir’s estate 
Avas inherited equally by bis brothers’ descend¬ 
ants, and that Farid’s branch conse¬ 
quently became owner of one-half of /(/m/Mnli 
and Amir’s descendants got the other half, 
and hence the descendants of Hadait and 
Narang between themselves got two-thirds 
of one-half, i.c., one-third of Mali s estate. 
On the other hand, there is the rival theory 
that Nathu's sons having got the Avhole 
of the estate of Mir alloAved their cousins, /’.c,, 
the descendants of Hadait and Nni*ang, to 
occupy the entire one-thivd shave AA'hich aa’Us 
owned by Amir, and that their possession 
AA'as perniissiA’c and not intended to disturb 
the rights of ownership as recorded in the 
revenue papers. In support of this theory 
is the importi\nt fact that Farid’s descendants 
liaA’e boon in possession of only one-third of 
taraf I^lali which is their ancestral share and 
have not possessed one-half of the tarajy to 
Avhicli tliey Avould be entitled if Mirs land 
was inherited by bis bixithers in equal 
shares. 

'I’he statement of Qasini at page 18 . on 
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■which the learned Counsel for the appellants 
has strongly relied, lends colour to his 
contention that the descendants of Hadait and 
Xarang have been in possession of one-third 
share of the entire taraf^ but in view of 
what has been said above we are inclined 
to think that the witness’s statement does 
not advance the appellants’ case. Qasim 
stated that he had been giving produce of 
one-third share which belonged to Amir 
(not Mir as the District Judge thinks) to 
Sarang and Shadad etc., and receiving 
the revenue for the years in which he gave 
produce. This, he said, he did because 
Sarang, etc., were his relatives. We are 
of opinion that this statement is consistent 
with the version of the defendants and cannot 
be invoked to support the plaintiffs’ case. 

The evidence on the record is insufficient 
to enable us to determine the exact length of 
the period, whether continuous or intermit¬ 
tent, during which the descendants of Hadait 
and Narang held possession of the total area 
of Amir’s estate, but the possession in these 
circumstances cannot ripen into ownership. 
Indeed the learned Counsel for the appellants 

I has contended, and we think rightly, that 
in a joint holding the possession of one 
co-sharer is the possession of all the co-sharers 
and in the absence of a clear and uneauivocal 
overt act, the possession of a joint owner 
cannot be regarded as adverse to his co¬ 
owners. 

We, therefore, hold that the defendants 
became owners of one-third share which 
belonged to Mir on the latter’s death and 
have all along been in possession of it. They 
are also owners of one-ninth, the paternal 
estate of their father, Nathu, which appears to 
have been in possession of the descendants 
of Nathu’s brothers for some years, but their 
possession was permissive and in their capa¬ 
city as co-sharers. The- defendants’ right 
of ownership in one-ninth share has not, 
therefore, been extinguished. In view of 
these findings, it is unnecessary to decide the 
questions of estoppel and limitation. 

The result is that we maintain the decree 
of the District Judge and dismiss the 
appeal with costs. 

« 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 146 op 1913. 

July 27, 1914. 

Present: —]\fr. Justice Holmwood and 
Mr. Justice Chapman. 

RAM GOPAL SEN— Defendant— 

Appellant 

versus 

ABHOYA CHARAN GHOSH and others— 

Plaintiffs—Respondents. 

Easemint—Easement of necessity—Use of n'ny, ahso- 
lately necessary, irliefJier constitutes —Obstructing right 
of way for boats — Non-nser for tiro years — Suit, If 
barred—Limitation Act {IX of 1908), *•. 26. 

The fact that it is absolutely necessary for a 
person to have the use of a way, does not constitute 
an easement of necessity. 

Where a plaintiff sues for obstructing the right 
of way for boats in the rainy season, the non-user 
of the way within two 3 ’ears previous to the in¬ 
stitution of the suit is no bar under section 20 of 
the Limitation Act. 

Koylash Chuuder Gliose v. Sonatun Chang Barooie, 
8 C. 132; 4 Shome L. R. 144; 8 C. L. R. 28!; 5 Ind. 
Jur. 642, followed. 

Chuni Lnl v. Ram Kishen Sahii, 15 C. 460, roferredjto 

Appeal against the decree of the Subordinate 
Judge, third Court, Tipperah, dated the 29th 
June 1912, affirming that of the Munsif, 5th 
Court at Comilla, dated the 30th May 1911. 

Babus Kritanta Kumar Bose and Bepin 
Chandra Bose, for the Appellant. 

Babu Jatindra Mohan Ghose, for the Repond- 
dents. 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiff for removal 
of a certain obstruction in a temporay water¬ 
course, wliich flows over the defendant’s land 
in the rainy season and enables passengers 
in small boats to pass and catch fish which 
are the common property of the tenants who 
live on the bank, and occasionally large boats 
of 200 to 250 maunds bearing merchandise 
come up to the plaintiff’s house and to the 
bouse of the defendants and possibly of .some 
other persons, though no other persons are 
mentioned in the suit. The learned Munsif 
found that there was a right of way by 
prescription and he also, as frequently happens 
in the Courts in this country, stated that it 
was absolutely necessary for the plaintiff to 
have use of this way and although he does not 
say so, as the learned Judge does, he seems 
to have erroneously supposed that this 
constitutes an easement of necessity. Of course 
it does nothing of the kind, but his finding 
of easement by prescription is quite sufficient 
and this finding has been upheld by the 
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learnefl District Jnd/re in appeal, altliou^ii tlie 

Jcarnpd .Tndj^e lias indulged in some erroneous 

views of law on the question of easement of 
neces.sity. 

^lie principal point raised by the defend¬ 
ant in this appeal is that the suit was 
barred by two years’ limitation, by reason of 
tile fact that in the year 1814 tlie defendant 
so far narrowed the water-course as to make 
It w or 8 cubits instead of 5 cubits, which 
bad tlie effect of preventing large 
boats laden with murchandise from 
coming up to the plaintiff's house. Hut 

Wir .1*"^ i^ear 

Idlb the water-course was not altogether 

blocked and the right .if tlie plaintiff con- 
tinuetl to fro liimself imcl to bviiiff such 
boats ns 1.0 coni,]. The s.iit bavi.ifr been 
irougbt 111 l;517 the lowei- Courts appear to 
be right 111 liokljiig that the right of bring¬ 
ing boats and going up the water.cnur.«e and 
patching fish is clearly not barred. 

But it is urged that at any rate the pass¬ 
age of big boats laden with merchandise is 
barred by reason of the partial obstruc¬ 
tion in 1314, That this is not .so is 
clear from the explanation to section 2G of 
the Limitation Act wdiitdi says, “Nothing is 
an interruption within the meaning of this 
section unless where there is an actual 
diacoiitiimanco of po.s.se.ssion or enjoyment by 
reason of an obstruction by the act of some 
per.so .1 other than the claimant;” and it was 
pointed out by (iartli, C. J., in the case of 
Koi/hu:h ( l,,o„hr Chose v. Somihin Chmig Bamoie 
tlj that where the plaintiff sued for 
obstructing the right of way for boats in 
the rainy season, the noii-user of the way 
Witlii.i two years previous to the institution 
ot the suit was har, a.ul the learned 
Chief Justi.MV puinted out that illustrations 
n Acts of the L,>gislatiire ought never to 
be allowed to e,n,tr,d (h.. plain moaning of 
tbe sec ion to wliedi (hey are appe.uld 

espee.a ly when the elfe.-t ivonhl he to curtail 
^ light which t ic scclinii i‘i. . 1 - 

sense would confer. There n >fl. 

Bie Full Hemd, ruling in I'Inn,; L„1 y 
h.ishen Suhu (2) which i< fi i i* ' ^ ^ 

on the s..l,ie,.t of oasemenl.s. ndlleh in 7" 
jny traverses the liudi,,,. j,, ^ 

ease ^vas not ,..,ed hefore the Full' He,.ei. 
I-i.Jimtuf’' ' I! -'Sli ’ 

(2) Jo C. -PJO. 


nor Imd the question before the Full Bench 
anything to do witli it. It is a particular 
form of ea.sement which is as far as we 
know only dealt with by Garth, C. J., in 
this particular ruling; and it is clear on 
that authority whicli is binding upon us, 
that the two years’ rule in section 26 does 
not apply to this case; although we have 
held that even if it did apply, it would 
have no force having regard to the fact 
that the enjoyment was not discontinued 
till within one year of the suit. As wo 
have found that both the Courts liave found 
as a fact that the prescription of 20 ycar.s is 

fully established, tlie appeal must be dismiss¬ 
ed with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
Skcoxd Civil Api'kal No. 116 ok 1912. 

April 27, 1914. 

Preseuti^Ur. Ju.«tice Soott-Smith and 
Mr. Justice Sliadi Lai. 

MED SINGH Axo ornEits—D ekkxdaxts- 

Api'kli.axts 


versus 

Musammif KABIR-UN-NISSA—Plaintipp 

—Resi*oxdkxt. 

C«r./ Procedure Code V of 1<)08), 0 XLI r. 4 
■^Appenl by several persons^Death of one of them^ 
badure tohnnif on record his rrpivsenfofires teithin 
nmtfa/ion—Partial abatement, effect of. 

Where an appeal is preferred by several persons 
against a doereo passed against thorn on grounds 
coininon to all and one of them dies, the failure to 
bring on record his legal repivsontntives within 
the period of limitation causes the appeal to abate 
so far as tlie deceased is concerned, but this partial 
abatement does not prejudice the appeal of the 
other appellants, as under Onler XLI, rule 4, of the 
Civil Procedurt' Code any one of the ap|>ellants is 
emjiowered under the circumstance to appeal against 
the whole docroe. 

Second appeal from the decree of- the 
Divisional Judge, Hissar Division, dated the 
28rd November 1911, revei'sing that of the 
District Judge, Rohtak, dated the 21st May 
1910, dismissing plaintiff's claim. 

Bakhslii (hkal (Vtaml, for the Appellants. 

ifr. Sutidav Das, for the Respondent. 

JL DGMENT.—The plaintiff, who is record¬ 
ed in the revenue papers an occupancy tenant 
of tlie land in dispute, has Imnight the present 
suit against the reconled proprietoi's for a 
ileclaration tliat siie is owner of land and that 
the entry in the revenue papal's giving her the 
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status of occupancy tenant is incorrect. 
The Court of first instance dismissed the 
suit, but it was decreed on appeal by the 
Divisional Judge. The defendants who are 
more than thirteen in number have preferred 
a further appeal to this Court and !Mr. Sundar 
Das, on behalf of the respondent, has raised a 
preliminary objection to the hearing of the 
appeal that as the application to bring on the 
record the representatives of Hira was made 
after the expiry of six months from the 
date of 'Ills death, the appeal has abated. 
It appeal’s from the copy of an extract from the 
death register that Hira died on the 4th April 
1912, and the application to implead his heir.s 
was not made till the 30th May 1913. On 
these facts, it is clear that the appeal abates 
so far as the deceased Hira is concerned, and 
the question arises whether this partial 
abatement involves the dismissal of the 
appeal of the remaining appellants. Now, 
Order XLT, rule 4, provides that when 
the decree appealed from proceeds upon 
a ground common to several plaintiffs or 
defendants, any one of them may appeal from 
the whole decree and the Appellate Court 
may, thereupon, reverse or vary the decree in 
favour of all the plaintiffs or the defendants. 
The decree in the present case undoubtedly 
proceeds upon a ground common to all the 
defendants, and it was, therefore, open to any 
one of them to appeal against it, and this 
Court would have been empowered to reverse 
or modify the decree in favour of all the 
defendants. The fact that all the defendants 
preferred a joint appeal does not, in our 
opinion, make any difference. If each 
of the surviving appellants could have 
appealed separately and asked this Court 
to interfere with the entire decree of the lower 
Court, we fail to see why the fact that he 
chose to join with others in filing one appeal 
should put him in a worse position. The 
partial abatement does not, therefore, produce 
any prejudicial effect and the appeal can 
proceed as if Hira had not been an appellant 
from the very beginning. This view of the 
law is in accordance with the judgments of 
the Bombay and Allahabad High Courts in 
Chandarsang Yerabhai v. KhtTnabkai B>agha- 
bai (1); Ghintarnan Nilkant v, Gangabhai (2); 
Earn Seivah v. Lambar Pande (3). \Ve, 

(1) 22 B. 718. 

(•£) 27 B. 284: 5 Bom. L. R. 90. 

(3) 25 A. 27j A. W. N. (1902) 171. 


therefore, have no hesitation in overruling 
the preliminary objection. 

The history of the land in dispute as 
gatliered from the Revenue Records and otlier 
documents maj'' be briefly stated. In 1851 
the Nawab of Dadri and Bahadurgarh made 
a grant of the land to one Ilalii Bakhsh, the 
ancestor of the plaintiff, for the maintenance 
of a tomb. But the sanad does not clearly 
»how wliether the grant was of proprietary 
rights or of occupancy rights. The point 
is, however, immaterial, because in 1858 the 
estate was confiscated by the British G-overn- 
ment and all rights in existence before the 
date of confiscation were extinguished. On 
the 17th March 1860, Ilahi Bakhsh put in an 
application praying that the settlement for 
the payment of land revenue be made with 
him, and this prayer was granted. But it is 
significant that in tliis application he des¬ 
cribed liimself as miizara maurnsi. In the 
Settlement of 1863 he was entered as an 
occupancy tenant and the village community 
were I’ecorded as proprietors and in tlio 
Settlement of 1879, the entry was repeated 
and he was declared to be an occupancy 
tenant under section 5 in the Naqshah tankih- 
idiaquq muzarian. During the course of 
that Settlement the proprietors applied for 
enhancement of rent and MusammatN?isi\>un- 
Nisa, the daughter and heir of Ilahi Bakhsh, 
applied for the correction of the revenue 
entry. The enhancement was disallowed on 
the ground that it could not be granted 
during the pendency of the Settlement and 
Musammaf Nasib-un-Nisa was required by an 
order, dated the 23rd July 1875, to have her 
right declared by a Civil Court. No suit 
was, however, filed in pursuance of this order. 
During the last Settlement, the proprietors 
again applied for the enhancement of rent 
and succeeded in obtaining an order, on the 
30th January 1909, enhancing the rent to 
four annas in the rupee in addition to the 
land revenue and the cesses. This order has 
led to the present suit. 

The Courts below have disagreed on the 
points arising in the suit, namely, whether 
the suit is within limitation and whether 
the plaintiff has established her claim to 
ownership. We consider it unnecessary to 
give a finding upon the point of limitation 
because we are of opinion that tlie plaintiff’s 
suit must fail on the merits. It will })e 
observed that the entries in the Revenue 
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Renords of tlio thrcn* SeltleniPiits are against 
the pIjiiitiH:' and there being a .statutory 
prosu/niuion in favour of their correctne.ss, 
the onus lies heavily on her t:) prove that 
they are wrong. The learned Divi.sioiml 
Judge .seem.s to have been of opinion that the 
fact that tiie Settlement as to tlie payment of 
land revenue was made witli Ilahi Bikhsli, 
proved that he was owner of the land. 
But \ve do not tliink that this circumstance 
is in any way inconsistent with his status as 
an occupancy tenant whicli, as already .stated, 
he described himself to be in Ids own appli¬ 
cation of 1859. It appe. rs that tlie plaintiff 
has not so far paid any rent beyond the land 
revenue and cesses, but there art* occupancy 
tenants who do not pay any nviJikann to the 
landlord beyond the above-mentioned dues 
and tliey do not, on account of that fact, 
acquire the status of a proprietor. Tliese 
two facts are, in our opinion, wholly insuffici¬ 
ent to rebut tlie strong evidence afforded by 
the entries in the Revenue Records wliich 
have remained unaltered during the last 
fifty years. 

There is another fact whicli we think goes 
against the contention of the plaintiff. We 
find from a copy of the mutation sanctioned 
on the 15th tMay 189d that she executed 
on tlie 15th hVdu’uary 189d a mortgage in 
favour of her agent, Syad Ali. This mort¬ 
gage has not been placed on the record by 
Syad Ali or tlie plaintiff, but the mutation 
order (dearly siiows that the property mort¬ 
gaged was the occupancy rights in the 
lands ill dispute aiul that tlie plaintiff 
described hci'self therein as an occupancy 
tenant. This admission on her part and 
tiu' omission to bring a regular suit to 
esf.'tl)Iisli her title as directed by tlie order 
in I "To go to show that slie accepted the 
correct ness et the (Mitries in tlie revenue 
papers. 1 taxing regard to these facts wo 
are (>1 opinion that the Divisional Judge 
was wrong in Imlding that tlie plaintiff 
had estahlishe(l lu'r case. ^Ve uccox'diugly 
set' asiih' flu' decree of tin* lower Appellate 
Court and restore that of the Court of 
first instanee. IMaintilT must pay the costs 
of the aii-iellants thiNuighoiit the litigation. 

Ihrrci' sc/ u.svWc. 


CALCUTTA HIGH OGIIRT. 
^[ATtUMo.viAL Suit No. 21 op 1913. 
March 13, 1914. 

Prcaanf: —Mr. Justice Chitty. 

M. E. BATEMAN—Pi.;mioxi;u 

versus 


(t. E. BATEMAN a\d axothki:—Rescoxdbxts. 

Dirorcr — Dls.-iohifiiin of innnia'je—Petition byhus- 
hon l — !*(irtie.^ itf IniJiun ilomicilo —If’j/c, security for 


costs of Sucressinn Act (.V o/1865). .s. 4-. 

[ii n ensc ff)r the iiis.solution of marriage brought 
Iw u Inisban I against liis wife, wliere tlic p.vrties 
are of liidian domicile and so subject to section 4- of 
the Indian Succes.sion Act and whore the wife has 
no separate property tir means of her own, the Court 
can ordt'r the husband to give security for liis wife’s 
costs of tlie suit. 


^ Proby v. Proby, o 0. 357; 5 C. L.U. 1; 5 Ind. Jnr. 248, 
Yonnij V. Vouiiy^ 23 C. 916 note, Thomas v. Thomas, 
23 C. 913, Thomson v. Thomson, 14 C. 4vS0, v. 

WatHny, (unreported), William 'Parry Jahans v, 
Alex itviri.i lionise Jahans, JQ C. W. N. 414, Miyhciv v 
M iyhciv, 19 H ,293, referred. 

Mr. Linijfunl James, for the Respondent. 

Mr. P. L. Ihickhiml, for tlie Petitioner. 

JUDGMENT.—In this case the petitioner, 
M. E. Bateman, prays for a di.s.solution of hi.s 
marriage with the respondent, G. E. Bateman, 
on the ground of her adultery with the co¬ 
respondent, A. S. Nicaebi. The present 
application is presented by the I'espondent, 
asking that the petitioner may be required to 
give security for a sum to meet her costs of 
suit. The partiosare domiciled in thiscountry, 
and it is conceded that the petitionei' s income 
is Rs. 450 a montli and that he is at present 
making his wife an allowance of Rs. 75 a 
month. It is not suggested that she lias any 
separate property or means of her own. 
Tlie application is resisted by the petitioner, 
and his Coun.sel relies on tlie case of Prohij 
V. Prohy (l). In that case it was held that 
such an order should be made under special 
circumstances only; but I do not read that 
judgment as altogether debarring this Court 
from the exercise of the discretion which it 
must undoubtedly exercise in deciding appli¬ 
cations of this nature. Tlie principle in Prohy 
V. Prohy (1) was followed, though not without 
some hesitation and reservation, by Pigot, J., 
in V'unn/ v. Yoitug (2) and by Ameer Ali, J., 
without comment in Thomas v. Thomas (3). 
It was distinguislied by Trevelj-un, J., in 
Thomson v. Thomson (4) and was accepted by 


(1) o C 357; 5 C. L. U. 1; o Tml. Jur 24S. 
i2l 23 0. 916 note. 

(3) 23 0. 913. 

ID 14 0.580. 


INDIAN OASES. 


489 


Vol. XXVI] 

RUK.MANl SUiXDARAJIMAL r. MCTHASIMAR. 

, • 

Pugh, J., in the case of Wotling v. Watling, un¬ 
reported, but that was a petition by the wife 
against the husband, in whicli somewhat differ¬ 
ent considerations might arise. The case of 
William Varry Jalian^ v. Alexandria Louise 
Jahans (5) is no authority for either conten¬ 
tion, asthe learned Judge expressed no opinion 
on the point. It is noteworthy that by the 
passing of the Married Women’s Property 
Act, 1882, the reason underlying the decision 
in Proby v. Prohy (1) has been removed. Not¬ 
withstanding the passing of that Act, the rule 
still obtains in England that, generally speak¬ 
ing, the husband will be reciuired to provide 
for the wife’s costs. This was pointed out by 
Farran, J., in Maykew v. Mayheic (6). From 
inquiries I find that security bas been ordered 
in a very large number of cases in this Court 
notwithstanding the ruling in Prohy v. Proby 
(l). Indeed it would appear that such 
orders are still rather the rule than the ex¬ 
ception. It is true that in many of .such 
cases there may have been no contest. This 
appears to me to be eminently a case in 
which such an order should be pa.ssed. To 
withhold it might be equivalent to shutting 
out the wife’s defence altogether. I accord¬ 
ingly order that within a fortnight from this 
date the petitioner do furnish security to the 
satisfaction of the Registrar for a sum of 
Rs. 400 to meet the costs of the respondent. 
The petitioner must pay the respondent’s 
costs of this application.' 

Attorneys for the Petitioner:—Messrs. 
Watkins Co. 

Attorneys for the Respondent:—Messrs. 

Leslie Sf Hinds. 

(5) 6 C. W. N. 414. 

(0} 19 B. 293. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1574 op 1912. 

October.21, 1914. 

Present-. —Mr* Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

RUKMANI SUNDARAMMAL— Plaintiff 

—Appellant 

\ 

ve7-sus 

MUTHAMMAL and others—Defendants 
Nos. 1 to 4 —Respondents. 

3fmor’6' property — S(de hy guardian—Coimderafion 
partly for legal necessity partly not—Sait Jo set aside 


sale, when to he decreed — Conditions — Partition, if 
allowed between alienee and minor. 

If in a suit l>y a minor to rpcovor possession of 
tlio properties alienated by his guardian, it is proved 
that a siib.stantial portion of the purchase-money was 
not required for the minor’s interests or benefit, 
tlie whole sale sliould be set aside on condition of 
the minor paying to the purchaser the remaining 
portion, but if a very substantial portion of the 
purchase-money was utilised for purposes binding 
on the minoi, the sale should be upheld and the 
minor given a decree for recovery of the small 
portion ofl the piu'chasc-money not utilised for liis 
benefit. 

Kaliappn Gounden v. Deivnsigainani Pillai, 18 Ind, 
Cas. 27: (1913) M. W. N. 795, Thalayara Rammanne v. 
Kalagare Gangayyn, 26 Ind. Cas. 178; 27 M L. J. 132, 
followed. 

In such a case tliere can be no decree for partition 
between an alienee and a minor who has attained 
full age in respect of land sold by the guardian of the 
minor. 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit • 
No. 225 of 1909, preferred against that 
of the Court of the District Munsif of Con- 
jeevaram, in Original Suit No. of 1907. 

Mr. L. A. Govindaragliara Aiyar, for, the 
Appellant. 

]\[r. T. R. Knsknaswamy Aiyar, for Mr. T. 

R. Ramachandra Aiyar, for the Respondents. 

JUDGMENT. 

Sadasiva Aiyar, J.—The plaintiff is a 
widow who was still a minor when this 
suit was brought hy her next friend in the 
year 1907. Her father as guardian sold 
certain properties for Rs. 1,425 about 3i 
months before this suit was brought, that 
is on the 25th January 1907. The sale was 
made to the 3rd defendant. The suit was 
for the recovery of possession of the pro¬ 
perties so sold to the 3rd defendant as well 
as certain other properties. In this second 
appeal, we are only concerned with the pro¬ 
perties sold to the 3rd defendant. The 
plaintiff is the appellant in this second 
appeal. 

The lower Appellate Court found that the 
plaintiff s father had no necessity to sell 
the entire properties, ^. e., 4 acres of wet 
land and 4 acres of dry land, and that the 
sale of the said properties was not beneficial 
to the minor’s interests. The District Judge’s 
findings are (a) that only Rs. 680 was required 
to discharge the antecedent debts left by the 
minor’s husband and to meet the plaintiff’s 
husband’s sister’s marriage expenses, (6) 
that a sale of one-half of the ’ pro¬ 
perties mentioned in Exhibit I would. ])avc> 
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been sufficient to meet tlinse necessities. On 
the above fiiirlings the sale under Exhibit I 
was set aside as re^rards one-half of the 
properties sold under it. Tlie learned 
District Judge gave the following direc¬ 
tions in his decree in addition to the pro¬ 
visions in the decree of the District Munsif: 
(ri) The plaintiff do recover from the defend¬ 
ants one-half of the lands sold by tlie 
plaintiff’s father to the Jrd defendant under 
Exhibit I (excluding item I of tlie B scheilule 
which, though included in the sale-deed, was 
stated by the 8rd defendant to liave been 
included in his sale-deed by mistake and 
which was decreed wholly to the plaintiff 
by the District iMunsif); {!>) tiiat the plaintiff 
be declared liable to pay maintenance to 
the 1st defendant; (c) that the division of 
the lands into two sliares do take effect in 
June and July 1907, and (d) that the mesne 

profits be determined at the time of execution. 

Tlie contentions urged before us by Afr. 
L. A. Govindaraghava Aiyar for the plaintiff 
are (l) that the lower Court erred in its 
declaration as regards the plaintiff's liabi¬ 
lity to grant maintenance to the 1st defend¬ 
ant as the (luestioii did not arise for 
consideration in the present suit, {‘2) that on 
the view of the losver Appellate Court that 
only a portion of the consideration for 
Exhibit I was reciuired in the interest of 
the minor plaintiff, the lower Appellate 
Court ought to have only directed the re-pay¬ 
ment of the same to the Jrd defendant but 
ought not to liave upheld the sale as regards 
one-half of tlie properties. 

The first contention is clearly right, as the 
ciuestions wliether the 1st defendant was 
entitled to claim maintenance from the 
plaintiff, the extent of that claim and 
whether it has been already satisfied either 
wliolly or in part—these tiuestioiis have 
nothing to di) witli the present suit wliich 
was brought by tlie plaintiff as Iier lius- 
band’s lieir I'oi' possession of tlie properties 
illegally enj<»yed liy the defendants. 

As regards tin* of Inn* contention, tlie re- 
spondi'iit's h'ariied \'akll has been unable 
to refi‘r ns to any precedent in support of the 
course taken by tlie Distriet Judge, namely, 
the setting asitle of a sale-di'ed executed hy 
a minor's guardian so far as a portion of 
the properties conlaiiii'd in such salc-ihaHl is 
concerned, uph"ldlng tin* sale as regards the 

other portion coutaineil in the same sale-deed. 


In Kah'appa Oounden v. Beivasigamani Plllai 
(1) Benson and Sundara Aiyar, JJ., held 
that, where a minor whose lands were sold 
for Rs. 850 benefited only to the extent 
of Rs. 800 by the .sale, the sale should be 
set aside in its entirety and the minor should 
be decreed po.ssession of the property con¬ 
ditionally on his paying the Rs. 300 to the 
purchaser. In Thalagam Rammaiin^ v. 
Kahigaro (Rnignyya (2), Miller and Tyabji, 
JJ., held tliat where a sale effected under 
two conveyances for Rs. 1,300 by a Hindu 
widow was supported by necessity to the 
extent of Rs. 1,022, the purchaser was 
entitled to I'etain the lands conveyed under 
both sale-deeds, directing liim however to 
pay the reversioners the balance of Rs. 278 
with interest at G per cent, per annum from 
the date of the death of the widow. It will 
be seen from these and similar precedents 
that according to the circum.stances, the 
relief granted to tlio plaintiff takes either 
of two shapes, namely, eitlier tlie whole sale 
complained of is set aside, on condition of 
the plaintiff’s paying to tlie purchaser that 
portion of the purchase-money which was 
utilised for purposes binding on the plaintiff, 
or tlie plaintiff, while refused tlie relief of 
sotting aside tlie sale, is given a decree for 
that portion of the purchase-money which 
was not utilised for his benefit. AVhere a 
substantial portion of tlie purchase-money 
was not required for the plaintiff’s intere.sts 
or benefit, the whole sale is set aside on 
condition of the plaintiff’s paying to the 
purchaser tlie remaining portion. Where, 
however, a very suhstniitial portion of the 
purchase-money was utilised for purposes 
binding on tlie plaintiff, the sale is uphold, 
but the plaintifl is given a decree for recovery 
of the small portion of the purchase- 
money not utilised for his benefit. 

In the pre.sent case, the learned District 
Judge finds that only Rs. C80 of the Rs. 1,425 
mentioned in Exhibit I as the purchase- 
money was required and utilised for purposes 
heneficial to or binding on the plaintiff. In 
arriving at the figure Rs. 080, the District 
Judge seems to have committed a slight 
aritlimetical ei'mr, into which ho >vns 
apparently led hy the admission of the 
plaintiff's own A'akil who argued the case 

U) IS hub Cas. 27: U913) M. W. N. 79.V 

^2^ 20 hub Oas. ITS, 27 M. L. J. 132. 
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before the District Judge. In paragraph 
3 of his judgment the learned District Judge 
says that Rs. 1,425 is made up of (1) a 
debt of Rs. 160 to tlie Town Bank, (2) a 
debt of Rs. 125 to one Venkatarama Sastri, 
(3J Rs. 220 for the expenses of the forth¬ 
coming marriage of the sister of the plaint¬ 
iff’s husband au l (4) Rs. 415 said to be due 
on accounts to the 2nd defendant, and he 
professes to take these four figures from the 
consideration portion of the sale-deed 
E.xhibit I (besides a sum of Rs. 525 for 
which a pro-note was executed). But turning 
to that consideration portion, I find that it 

is not Rs. 220, but only Rs. 200, which is 
mentioned as required for the expenses of 
the forthcoming marriage of the sister of 
the plaintiff’s husband. The lower Appellate 
Court makes up this Rs. 680 evidently tlius: 
(1) due to the Town Bank Rs. 160, (2) duo 
to one Venkatarama Sastri Rs. 125, (3) 
required for marriage expenses Rs. 220 and 
(4) due to 2nd defendant on accounts 
(Rs. 415 the ficure arrived at on tlie 
accounts minus Rs. 231 barred) Rs. 1^4. 
Total Rs. 689 or roughly Rs. 680. If Ave 
substitute Rs. 200 for Rs. 220, the correct 
figure is Rs. 669, The 1st to 3rd re.spond- 
ents in their memorandum of objections 
contend that the lower Appellate Court’s 
finding that only Rs. 184 of the sum of 
Rs. 415 was not barred by limitation is 
erroneous. 

I think this contention is sound. Rupees 415 
is the sum due on the accounts only after 
deducting Rs. 93 given up by the 2nd 
defendant, husband of the 3rd defendant. 
The arbitrator’s award shows that Rs. 508 
is the real sum due on the accounts and that 
Rs. 415 is arrived at after deducting the 
Rs. 93 given up by the 2nd defendant. 
The Rs. ^31 barred by limitation is a part 
of this total sum of Rs. 508 and not merely 
a part of the balance of Rs. 415 arrived at 
by deducting Rs. 93 out of Rs. 508. The 
plaintiff gave up Rs. 93, therefore, out of the 
■whole Rs. 508 and hence the sum due to 
him on the accounts excluding Avhat is 
barred by limitation, is Rs. 508 minus 
Rs. 231 or Rs. 277, and not Rs. 415 mimis 
Rs. 231 or Rs. 184 only. Hence the correct 
amount is Rs. 160 'phis Rs. 125 plus Rs. 277 or 
Rs. 762 and not merely Rs. 680 or Rs. 669. 

■ It appears from the evidence that the 
balance of the purchase-money (Rs, 1,425 


minus liS'l i. e., Rs. 663) was not even paid 
in cash by the 2nd and 3rd defendants to 
the plaintiff’s guardian, but a pro-note seems 
to have been executed for Rs. 525. to him. 
I do not think that in these circumstances 
the purchaser is entitled to have the sale 
confirmed. But I tliink that the sale sliould 
be wholly set aside on ' condition of plaint¬ 
iff’s paying Rs. 762 within three montlis 
(to be paid to the 2nd and 3rd defendants). 

As regards the memorandum of objections, 
it embodies three conditions: (l) that the 
whole sale to the 3rd defendant should be 
upheld in its entirety, (2) that not only 
Rs. 184 but Rs. 277 should be held to be 
the sum due under the accounts even 
excluding the Rs. 231 barred, (3) that as an 
arbitrator has held that Rs. 415 was due on 
the accounts, the lower Courts sliould have 
held that Rs. 415 was so due even though 
Rs. 142 (Rs. 231 minus Rs. 93) out of the said 
Rs. 415 Avas barred by limitation. 

For the reasons already givcm, I tliink 
that tlie whole sale should be set aside and 
hence the first contention could not be 
allowed. The second contention must be 
upheld. As regards the third contention, 
the only matter referred to arbitration Avas 
Avhat .sum Avas due on the accounts as they 
stood and not Avhat sum Avas legally due 
by the plaintiff to the 3rd defendant on the 
accounts. The arbitrator refused to go into 
the question of the bar of limitation and 
he deducted Rs. 93 out of Rs. 508, not be¬ 
cause it Avas part of the sum of Rs. 231 
barred by limitation, but because the 2nd 
defendant gave it up at the time of 
Exhibit I. 

In the result, in supersession of the 
lower Coui't’s decree the plaintiff will be 
given a decree (l) for possession uncondi¬ 
tionally of item 1 in the B schedule, (2) for 
po.s.session of the other items in the B 
schedule on condition that she pays into 
Court Avithin three months from this date 
the sum of Rs. 762 to be paid to the de¬ 
fendants Nos. 2 and 4, (3) that on her 
becoming so entitled to possession she be 
also given a supplemental decree for mesne 
profits, after due inquiry from the date of 
payment of Rs. 762 into Court till de¬ 
livery in execution, from the defendants Nos. 2 
and 3 as regards lands other than item 1, (4) 
that she get mesne profits from the 


■m 


INDIAN CASES. 


[1915 


ATA MLHAMMAD KHAX V . jrwANT. 


5th defendant on item 1 for the period 
claimed in the plaint to he determined by 
a supplemental decree, (5) that the otli 
defendant do pay proportionate costs in the 
District Munsifs Court to the plaintiff as 
found ill the Ilistrict Munsif's decree and 
(6) that plaintiff do liear 1 ler o\vn costs 
in other respects as also defendants Nos. 2 
and 3. It is declared that in the pro-note 
for Rs. 625 standing in plaintiff's father's 
name, plaintiff has no interest whatever. 


Nai'IEu, J.—I entirely concur in my 
learned brother's view that there can be 
no decree for partition between an alienee 
and a minor who has attained full age, in 
respect of land sold by the guardian of 
the minor, Tliere is not a trace of the 
exercise of sucli a jurisdiction by the Court 
of Chancery nor in the two decisions of the 
Privy Council Hanoonianpersauil Pandciy v. 
Mnsammat Bahooer Muuraj Ktunucarcr (3) 
and Lnlhi Bnnsrcdhur v. Knnivnr Bindoscree 
Dntt Singh (4). In the latter case the 
Board laid down that where there is an 
innocent purchaser, the Court exercising 
equitable jurisdiction may witbliold its 
hand (in which case, of course, the remedy 
of the minor would be against tlie guardian), 
but wliere the alienee has failed to relieve 
himself of the burden which the law casts 
upon him of showingitliat he had good grounds 
for supposing that the transaction was for 
the benefit of the estate, then tlie instru¬ 
ment cannot be supported.” Tlie only re¬ 
maining question is, on wliat terms is the 
Court to intervene in the minor’s favourP 
In the case above quoted the Board decid¬ 
ed tliat restoring the property to the re¬ 
spondent on the terms of paying to the 
appellant what may be justly due to him 
was a more equitable course tlian what 
was proposed in that case on behalf of the 
alienee, i take tliat in the view of the 
Board that is the proper method. In this 
case it is obviniis that an alienee who in 
respect of part of the purchase-money 
gave personal security instead of cash 
cuiiiiot have thought that the transaction 
was loi* tlu* heiiolit ol the estate. The lower 
Appellate Court has found tliat Us. (i80 


<iut of the Us. l,l'2r) was i‘e(iuii‘ed and 

utilisial for ]uirpos(«s landing on the minor. 

;{) (i M. I. A ;uia: is \v. u., sp m p. 117 . 
Sovcstiv :i:.a J Smli. 1*. V. J. I Sar. IV V. .1. 552 

(4) 10 M l.A. 151: 10 K. lb lOH; 2 Sar. \\ C. .1. 107 


There is no finding that any larger sum 
could he allowed on the ground that the 
alienee liad good reason for believing it to 
be required, and in fact not much more 
could be claimed as Rs. 680 added to 
Rs. 525, tlie amount of the promissory-note, 
is Rs. 1,205 as against the total considera¬ 
tion of Rs. 1,425. Speaking for myself I 
should accept the figure of Rs. 680, but my 
learned brother has seen his way to go 
into the question of the correctness of the 
figures and though I have doubts whether 
we have any jurisdiction to do anything of 
the sort [nV/*^ the decision of the Privy 
Council in Rari Veeraraghavnlu v. Sri /?-aja 
Btnnina Derara Venkata Nara^'iniha Naidu 
Bahadur (5)] I will not differ from him and 
I, therefore, concur in tlie decree set out in the 
judgment just delivered. 

Appeal alloived. 

(5) 25 Iiul. Cas. 805: (1014) M. W. N. 605; 16 M. L. 
T 262; 1 L. W. 771); 27 M. L. J. 451; 20 C. L. J. 375; 
37 M. 443; 19 C. \y. N. 07; 16 Bom. L. R 853. 


PUNJAB CHIEF COURT. 

Sbcond CiviB Appeai< No. 1330 op 1912. 

October 31, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Sliadi Lai, 

ATA MUHA:\IMAD KHAN— Plaintiff- 

Appellant 

versus 

Mnsammat JIWANI AND OTHERS— 

Defendants—Respondents. 

Citstom —8M('r<'.vNio»i. * Presumption — — Barki 

Sayails of Basti Pirihd Ofiii, JuUundur District— 
DniujhIerSy whether e.rctnde nephews. 

Tlie presumption aecoixling to Customary Law 
being in favour of the cxelusion of n daughter by a 
near collateral, the onus is on the daughter to 
prove an exception to this rule. 

Among Uurki Savads of Basti Pii'dad Khan, 
Julluudhur District, a daughter succeeds to tho 
ancestral estate of tho father to tho exclusion of his 
nephews. 

Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated 
the 1st ^lay 1911, ailirming that of the 
Subordinate Judge, first Class, Jullundur, 
dated tho 3rd October 1910, dismissing the 
claim. 

The Hon'hle Mr. Muhammad Shaft, K. B., 
and Sheikh Umar Bakhsh, for the Appel¬ 
lant. 
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Mr. Fazl-i Russian, for the Respondents. 

■ JUDGMENT.—The dispute in this appeal 
relates to succession to the estate of one 
Alaf Khan, a Barki Sayad of Basti Pirdad 
Khan, one of the several hastis in the 
neighbourhood of the town of Jullundur. 
The property, which is the subject-matter of 
the litigation, is a house and the contest 
is. between Alaf Khan’s daughters, who 
are in possession thereof, and his nephew, 
Ata Muhammad, whose suit for possession 
has been dismissed by both the Courts. The 
learned Divisional Judge has found, and 
the finding has not been challenged before 
us, that the property is ancestral qtca the 
plaintiffs, 'and both the Courts have con¬ 
curred in holding that in the tribe of the 
parties a custom by which a nephew is 
excluded by a daughter from succession 
to the ancestral immoveable property of a 
deceased proprietor, has been established. 
The Courts below have, therefore, dismissed 
the plaintiff’s suit. 

From the decree dismissing his suit, the 
plaintiff has preferred a further appeal to 
this Court, and we have heard the case 
argued at length by Mr. Muhammad Shafi 
for the appellant and Mr. Fazl-i-Hussain 
for the respondents, and have ai^rived at 
the conclusion that the judgmeiits and 
decrees of the lower Courts are correct 
and that this appeal must be dismissed. 

The parties are admittedly governed by 
custom and the sole question, which requires 
determination in this appeal, is whether by 
custom obtaining among Barki Sayads of 
Basfi Pirdad Khan a daughter is entitled 
to succeed to her father’s ancestral property 
to the exclusion of her father’s nephew. 
According to the rule of the Customary 
Law generally applicable to agricultural 
tribes in this province, the presumption, 
at the outset, is in favour of the exclusion 
of a daughter by a near collateral and the 
onus is on the daughter to prove an exception 
to this rule. We have carefully examined the 
evidence, both oral and documentary, and 
are of opinion that there is ample material 
on the record to justify an affirmative finding 
in favour of the custom set up by the respond¬ 
ents. . . 

To start with, the Bmaj-t-am is in favour 

pf the defendants-respondents. According 


to thi.s document (1) in two tribes, i.e., 
Arains and Sheikh Ansaris, daughters, in the 
absence of the sons, can succeed under 
written authority of their father and without 
such written authority, daughters are only 
to be excluded by collaterals up to the 5th 
degree, but (2) in the two tribes—Afghan 
Lodhi and Sayad Barki {i.e., the tribe of 
the present parties), daughters succeed in 
the absence of male issue to the exclusion 
of all collaterals without written authority 
from their father. Judging from the manner 
in which the customs of the different 
tribes are stated and differentiated, we are 
inclined to attach very great weight to this 
record of custom. This entry in the Eiwaj- 
i-am has, moreover, a special value as it 
gives expression ante litem. motam to the 
opinion of males in favour of the rights of 
females; vide the observations of a Division 
Bench of this Court in Achhar Singh v. 
Mehtab Singh (1). Further, it is to be 
•borne in mind that the tribe is an en- 
dogamous one and though the record does 
not clearly show whether the defendants 
in the present case are married in the family, 
the fact that two of them are married in this 
Basti, the Sayads of which are descended 
from a common ancestor, lends support to the 
allegation that their husbands are collaterals 
of their father. 

In these circumstances, we are inclined 
to take the view that, in accordance with 
the principle enunciated in several judg¬ 
ments of this Court [vide, inter alia, Hem 
Eaj V. Sabiba (2) ; Sheran v. Sharman (3)], 
the entry in the Eiwaj-i-am, standing by itself, 
would be quite sufficient to shift the onus 
on to the plaintiff. But in tlie present case, 
the defendants have also adduced several 
instances in support of their right of 
succession which have been set out' in 
extenso in the judgment of the Court of 
first instance. Without going outside the 
family of the parties, we find there are five 
clear instances in this family in which 
daughters have succeeded to the property of 
their fathers to the exclusion of the nephews. 
They are as follows (1) Musammat Daulat 
Bibi, the grandmother of the plaintiff and 

(1) 81 P. R. 1907i 13-1 P. L. R. 1908. 

(2) 116 P.R. 190]; 178 P. L. R. 1901. 

(3) 117 P. R. 1901; 182 P. L. R. 1901, 
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the mother of the fleceased Alaf Khan, 
inherited the estate of her father, Kadar Dad 
Khan, in the presence of tlie latter's nephews. 

(2) Mnmmmaf Piar Bano, her first cousin, 
succeeded to her father to the exclusion of 
the nephews, Hayat Khan and Sher Dad. 

(3) MnsaiiiDiat Piar Bano’s daughter, Mftsain^ 
mat Umran, succeeded after her in the 
presence of near collaterals. (4) Mrimnimat.i 
Chanan and Sahih Bihi succeeded to tlie 
property of their father, Mirza Ali Khan, 
in the presence of his nephew, Abas Ali 
Khan, (5) i\Iusannnat Dul Bibi and her 
two sisters inherited the estate of tlieir 
father, Mohkam-ud-Din to the exclusion of 
his nephews. The extracts from the pedi- 
gree-tables set out in the judgment of 
the learned Divisional Judge and other 
oral and documentary evidence clearly 
established tlie fact that in the above 

cases daughters succeeded in preference to 
nephews. 

The Riwaj-i-ain, supported by these in¬ 
stances in tlie plaintirs family, is, in our 
opinion, quite sufficient to prove the case of the 
defendants, and Ave do not think it neces¬ 
sary to labour the point by noticing other 
in.stances which have occurred among Bnrki 
bayads of otlier Bastis and which have been 
detailed in the judgment of tlie learned 
J^ubordinalie Judge, ^\ e must, liowever, 
mention here an unreported judgment of this 
Court which was not cited before us by tlie 
learned Counsel for the parties, but wliich 
has an important bearing on tlie present 
case. In the case of Azoiat Ali ami others 
V. Mxsainimits Ahdan ami [Jmra (Case 
No. DOG (if 18GG) the plaintiiTs, who were 
nephews and grand-nephews of a deceased 
proprietor, ccuitested the right of his widow 
to make a gift ot his estate to his daughter’s 
son. It was held by the Commissioner of 
Jullundur, after an iiu|uiry on remand and 
by thisConrt on appeal, that the gift was 
valid. Ihis judgment is cited with approval 
nxBnuiiml All v. f-oA Mnh.tmmml (4) and 
seems to support the ease set up hy tlie 
defendants. 

The defondiiMt.s huve th.is made .nit a 
very strong ease an.I there is absolutely 
no rebuttal tlieroof l,y tlie plaintilV. A few 
inslai.ees wime, it se.mis, iv!i,..l l.y 

Inm h.doiv (he lower Coiirls, l,ii( (hi.y were, 

(I) i7;{ r. i;. issp. 


on examination, found to have no bearing 
on the issue between the parties. In this 
Court, the learned Counsel for the appellant 
has not even referred to them and Ave must, 
therefore, assume that they do not support 
his contention. We accordingly find that 
the defendants have satisfactorily proved that, 
in the tribe of Barki Sayads of Basti Pirdad 
Khan, a daughter succeeds to the ancestral 
estate of her father to the exclusion of hi.s 
nephews. We, therefore, affirm the decree of 
the Divisional Judge and dismiss the appeal 
with costs. 

Appeal dismisseth 


ALLAHABAD HIGH COURT. 

IArst Civil Acpeal No. 256 ok 1912. 

May 7, 1914, 

Present Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 
DURGA PRASAD PANDE and another_ 

Plaintikri—Akpellants 
hAlLH BAHADLR SINGH and others_ 

Defendants—Respondents. 

Vrc.vmpfton .thareof a confiscated 

1>H (iovennn‘>nt-Cnstom already prevailing 'in the 

malml, irhrther affected hy confiscation—^^Kwibi Ava 

Khniulaiii,’* whether a tridoir related throw^h a female 
is. 

The conKscntioii of a sliare in a mahal hy tho 
(Tovernment does not nlTect the eiistom of pro-omp. 
tion Avhieh was in existence prior to tho confiscation 
and tlio grantee of the eonfiscated share has a 
right of i>re-einj)tion as against a stranger. 

Wliore there is a preferential claim of pre-emption 
on the ground of the pre-emptor being both “Avo ihi* 
tm khandanr witli tlie vendor, a Hindu AvidoAv Avhose 
relationship witli the.vendor is through a female and 
Avim is degrees ivmoved from the vendor, is not 
karih! wa khandani ami has no profei'cutial 
right. 

First appeal from a decree of tlie Addi¬ 
tional Judge of Gorakhpur, dated lltli April 
1912. 

Tho Hoidble Dr. Sunder Ltd, for the 
Appellants. 

i be Hon bio Dr. I'ej Bahadur and 

j\[r. Jamj Bahadur Laly for the Respondents. 

Jl DCiMENT.—This and tho connected 
Appeal No. 2;)7 of 1912 arise out of two 
pre-emption suits brought by rival pre- 
(Muptors to seeure property in the village of 
KImrtam 8arai, Avhich aa'us tmnsfei'red by 
tho ilefoiulant, Putoli Bahadur Singh, on tho 
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8tli of November 1910, to the secoml 
defendant, Pandit Govind Prasad. 

The appellants in the present appeal are 
the plaintiffs, Durga Prasad Pande and 
Ganga Prasad Pande. Tlieir case is that 
there is a custom of pre-emption prevailing 
in the village under which they have a right 
to pre-empt the property sold as against the 
vendee, Pandit Govind Prasad, who is an 
entire stranger to the village community. 
Mnsammat Adliar Kunwari, the plaintiff in 
the connected suit, is a co-sharer also in the 
Tnalial. She also pleaded the existence of a 
custom of pre-emption and claimed that she 
had a right preferential to that of the other 
plaintiffs,* Durga Prasad and Ganga Prasad. 
Each set of plaintiffs was made a defendant 
to the other parties’ suit. 

The Court below has dismissed tlie suit 
of Durga Prasad Pande and Ganga Prasad 
Pande, on the^ground that though there is a 
custom of pre-emption existing in the 
village, it is a custom which is enforcible 
only among the co-.sharers owning 12 annas 
out of 16 annas in the viahalf that, therefore, 
these plaintiffs have no right whatever, as 
they own the other 4-annas share and that 
Mnsammat Adhar Kunwari has a right to 
pre-empt the whole. It came to a conclusion 
as to the true sale consideration and gave 
Mnsammat Adhar Kunwari a decree for 
possession conditional on the payment of the 
amount fixed within a certain period. Durga 
Prasad Pande and Ganga Prasad Pande have 
appealed in both cases. The vendee, Pandit 
Govind Prasad, has not appealed against 
the decree passed in favour of Mnsammat 
Adhar Kunwari. It is pleaded on behalf 
of the present appellants that the finding of 
the Court below that a custom of pre-emption 
does not extend to the owners of the 4 annas 
owned by these two appellants is incorrect, 
and that the evidence clearly shows that the 
custom applies to the whole village. They 
accept the amount of consideration found to 
be correct by the Court below, and they 
plead that Mnsammat Adhar Kunwari has no 
right to pre-emption in preference to their 
own; but they as co-sharers in the same thok 
with the vendor have a right preferential 
to her. 

In the year 1833 when a settlement was 
made in the village,the whole village was owned 
by two branches of a family of Kayasthas, 
In the Wajib-uharz drawn up that year 


ill clause 10 it was clearly set forth that a 
custom of pre-emption existed in the village 
under which no co-sharer could transfer to an 
outsider without first offering tlie property to 
the co-sharers of the village. The village 
consisted of two fhoks. each of 8 annas. One 
thok was owned by Bliia Chitan Baksh and 
the otlier t/ioA- (BakhtRai )byother members 
of the family, whose property was in the hands 
of mortgagees, Sarab.jit Rai and others. At 
the time of the Mutiny, owing to rebellion on 
thepjtrt of Banke BehariLaland another (two 
of the co-sharers owning a 4-annas share in 
one of theGovernment confiscated their 
4-annas nmllvided share. The Wajtb-nl-arz of 
the Settlement of 1860 shows that prior to 
that Settlement Government had bestowed 
this confiscated 4-annas share upon one Ram 
Prokash Pande. In the Wajtb-nUarz, at the 
commencement, are entered the names of the 
four co-sharers who were members of the 
Kayastha family, but in the opening preamble 
there is also mention made of Ram Prokasli 
Tande and the fact of the grant to him by 
the Government. In paragraph 7 the co¬ 
sharers set forth that We Kunj Behari,Ram 
Prokash and Bhia Suraj Bali Singh have been 
appointed lambardars by common consent.” 
In paragraph 16 the co-sharers set forth 
the manner in which they collected the rents 
of the village. In clause 6 is set forth the 
custom of pre-emption. Under it if a co¬ 
sharer wishes to transfer his share, he was 
bound to offer it first of all to the co-sharers 
of the village before making any such transfer. 
The custom, it would seem, is exactly the 
same as set forth in the Wajib-nUarz of 1833. 
There cannot be any doubt whatsoever that 
Ram Prokash Pande Avas a co-sharer at the 
time of that Settlement and that he was a 
party to the Settlement. 

We next come to Avhat is known as the 
zamima khewat drawn up in the year 1884 (at 
the last Settlement of the district). The 4- 
aniias share which had been granted to Ram 
Prokash Pande was at that time in the hands 
of his descendants. In clause 2 of the zamima 
khewat is set forth a custom of pre-emption 
giving every co-sharer a right to transfer his 
share, subject to the condition that the first 
right of purchase Avill vest in one Avho is a 
near co-sharer and belongs to the family of 
the vendor; tliat the next right would vest 
in the co-sharer in the pattl and the third, in 
the co-sharers in other pattls. It will bo 
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noticed that this custom is an amplification of 
the simple custom which was set out at the two 
former Settlements. It will also be noticed 
that it gives a prior right to a co-sharer wlio 
is a member of the same family as tlie 
vendor. At this Settlement the co-parcenary 
body consisted of the Brahmans wlio owned 
a 4-annas share and the Kayastlia who owned 
the remaining 12-annas share. The village 
still consists of two thok^ of 8-annas eacli. 
The property which is the subject-matter of 
this suit is in that 8-annas//ioA* in which tlie 
Brahmans own a 4-annas sliare. The share 
owned by Mnsammaf Adhar Kunwari is in 
the other 8-annas thok in which the vendor 
has no share. The Court below has lield, 
and, the same plea lias been maintained before 
us, that by reason of the confiscation of the 
property of Chail Behari Lai and Banke 
Behari Lai the custom of pre-emption whicli 
was in existence pr^or to the confi.scation, no 
longer applied to the ownership of the 4- 
annas share, and, therefore, when the Govern¬ 
ment granted this property to Ram Prokash 
Pande, Ram Prokash had no rigid of pre¬ 
emption whatsoever under the custom in any 
portion of the remaining 12-annas sliare. In 
the circumstances of the present case we 
do not think there is any force in this conten¬ 
tion. In the year 18(50 when Ram Prokash 
was a co-sharer in the village, the custom 
was set furtli in exactly the same manner as 
it had been in the year 1883. In the year 
1884 when the custom was again set forth 
but with considerably more detaih the 
Brahmans were still co-sharers in tlie village 
and the fact that the prior right of pre¬ 
emption was given to tlie co-sharers of the 
same family, is a strong indication that wlien 
that :<nniina khru'tit was ilictateil by the co- 
slmrers, the latter contemplated that property 
owned by members of the Brahman family 
ought to h(' transferred, and should go 
primarily, to another lueniher of fhat family. 
Jn the iiresent case the vendor was a 
memlier (»r the Kayastlia family whose 
properly liad never been eonfisealed and 
whose proptM’iy was still within the custom. 
The Brahman pre-emptors are eo-sharors in 
the village and they come widl within the 
custom as s(*t out in the W'lijih-iil-ur:. In 
this view, in our opinion, tin* ]>lainlitVs‘ elaim 
as against tlu‘ vendee, who ailmittedly is an 
cMitire stranger, ought to have been doereeii 
subject to tile right of the rival pia'-emj^tor. 


In regard to the contest between the 
rival pre-emptors, tlie question is which, if 
either of tliem, has a prior right to pre-empt. 
Ganga Prasail Pande and Dnrga Prasad 
Pande are co-sharers in the same fhok as 
the vendor. Adhar KunWari as 

noted already is a co-sharer in the other 
f/iok. She claims preference on the ground 
that she is botli knribi wn khajulatii ” 
with the vendor. She put forth her own 
pedigree which is printed at page 20 of the 
respondent-’ book. Assuming it to be correct, 
on her own showing she is 12 degrees removed 
from the vendor, and such relationship as 
exists between fliem is througli a female, the 
daughter of Lalji, the son of the common an¬ 
cestor Kesri Singh. As ordinaril}’’ understood 
she could hardly be calleda AVm^dua/, but even 
assuming that the word has been used loosely, 
it would be impossible to say that she was 
hititbty being at least 12 degrees removed frt^m 
the vendor. In our opinion she has failed to 
sliow that she lias a preferential right, and 
as she is a co-sharer in another thok her 
rights are inferior to those of the appellants, 
Dnrga Prasad and Ganga Prasad. 

The result of the appeal will, tlierehme, 
be that the claim of Dnrga Prasad and Ganga 
Prasad Pande for possession of the property 
sold is decreed conditional on tlieir paying the 
suin of Rs. b,0(>P-/-0 into Court within a 
period of tliree months from to-day’s date. 
If they so deposit the money they will 
recover their costs in all Courts. On the 
other liand if tliey fail to fulHl the condition, 
their suit will stand dismissed with costs in 
all Courts and in case of their default, 
Mnsammaf Adhar Kunwari will have a 
further period of one month from tho end 
of tho period allowetl to Ganga Pavsad 
and Dnrga Prasad within whicli to deposit 
dhe sum of ILs. (>,200, wliich sum she had 
offered to pay to the vendee, if she wishes to 
take the property. If she fails to pay within 
the time allowed, her suit will stand dismissed 
with eo>ts in all Courts. If she deposits the 
amount, then slie will get lier costs in the Court 
below from the vendee. 

Decree varied. 
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CHARAGH DIN V , AHMAD DIN. 

PUNJAB CHIEF COURT. 

First Civil Appeal No. 416 op 1910. 

October 15, 1914. 

Fveiienf: —Mr. Jn.stice Shah Din and 
Mr. Justice Scott-Smitli. 

CHARAGH DIN— Plaintiff—Appellant 

versus 

AHMAD DIN and others—Defendants— 

Respondents. 

Specific performance—Agreeynent to sell—Suhseqtieut 
sale to third party — Notice. 

Where A and B agreed to sell a house to the 
plaintiff, receiving a certain sum as earnest money, and 
subsequently sold tlieir respective shares in the house 
to Cy who was proved to liave notice of the agree* 
ment: 

Held, that the plaintiff was entitled to a decree 
for possession and for registration of the sale- 
deed 

First appeal from the decree of the District 
Judge, Lahore, dated the 6th January 1910, 
decreeing claim in part. 

Pandit Bambkaj Datfa, for the Appel¬ 
lant. 

Mr. Fazl-i-Hussain and Moulvi Ahmad 
for Charagh Din, Malak Muhammad 
H 2 issainy for Alimad Din, and Lala Tirath 
Earn, for Mehr Din, Respondents. 

JUDGMENT.—The facts of the suit out 
of which this appeal arises are given clearly 
in the judgment of the lower Court. Briefly 
they are as follows. Ahmad Din and Mehr 
Din, defendants Nos. 1 and 2, agreed to sell 
a certain house to the plaintiff under written 
agreements, dated the 16th January and 15th 
June 1906. When the first agreement was 
■written they received Rs. 700 as earnest 
money and agreed to take the balance, 
Rs. 5,300, within ten months. A penalty 
of Rs. 500 was provided for non-perform¬ 
ance of the contract of sale. When the 
second agreement was written, a further 
advance of Rs. 300 was received by defend¬ 
ants Nos. 1 and 2, and they agreed to 
sell the house within two months and the 
penalty for non-performance was raised to 
Rs. 1,000. At the time when the agreements 
were executed, defendants Nos. 1 and 2 had 
a suit pending in regard to the house with 
one Musammat Mohlan, and the result of the 
suit was that she got one-third of the house 
and the defendants Nos. 1 and 2 the remain¬ 
ing two-thirds in equal shares. On the 15th 
of July 1908 Mehr Din .sold his share to 
Charagh Din, defendant No. 3, for Rs. 3,000, 
and on the 22nd of August 1908 Ahmad Din 


sold his share to one Meliraj Din for 
Rs. 2,500. On the 7th of September 1908 
Meharj Din sold this sliare also to Charagh 
Din, defendant No. 3. In tin's way Charagh 
Din became vendee of two-thirds of the 
hou.se, and Cliaragli Din, plaintiff, lias now 
brought this suit against Mein- Din, Ahmad 
Din and Charagh Din for possession after 
specific performance of Ids agreements witli 
the two first named. He asked that he 
should be given this relief on payment of 
Rs. 4,000, but at the same time he expressed 
his willingness to pay Rs. 6,000 if so ordered 
by the Court. 

The lower Court has held tliat Charagh 
Din, defendant No. 3, was a bona fide pur¬ 
chaser without notice of the agreement to 
sell to the plaintiff, and gave plaintiff a 
decree against Ahmad Din and Mehr Din for 
Rs. 1,000, earnest money, and Rs. 500, com¬ 
pensation for non-performance of their agree¬ 
ments to sell. Plaintiff has now appealed to 
this Court and has again asked for the 
specific performance of the agreements 
and for possession as against all the defend¬ 
ants. 

Plaintiff produced a good deal of evidence 
upon the third issue, which dealt with the 
question whether the defendant No. 3 had 
notice of the agreement to sell to the plaintiff 
when he bought tlie shares of defendants 
Nos. 1 and 2. This is the only point which 
has been argued before us. Admad Din, 
defendant No. 1, gave evidence in support 
of the plaintiff and so did Bassu, Haji Allah 
Baklrsh, Muhammad Sadiq, Muhammad 
Bakhsh and Mahtab. The lower Court has 
brushed aside their evidence in a somewhat 
summary manner. It mentions one slight 
discrepancy between the statement of Haji 
Allah Bakhsh and that of Muhammad Sadiq 
and then says, “On consideration of this 
evidence I am of opinion that it is most 
unreliable.” We have perused the evidence 
carefully and we can find no reason for 
disbelieving Ahmad Din, Bassu and Haji 
Allah Bakhsh. Bas.'iu and Haji Allah Bakhsh 
agree as to the time of the conver.sation to 
which they depose. If their evidence be 
true, it shows that Charagh Din, defendant 
No. 3, knew perfectly well that defendants 
Nos. 1 and 2 had agreed to sell the house 
to the plaintiff. There is nothing in the 
evidence of Bassu and Haji Allah Bakhsh to 
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sltnw tlmt they were interested in tlie 
plaintifT, or linstile to tlie defendants, aiul 
we ran find no reason for rejecting: their 
evidence. 

Tlie learned District Judge has not stated 
on Avliat grounds he considers their evidence 
unreliable. In regard to Ahmad Din alsw 
we cannot find any reason for disbelieving 
his evidence. He has all along admitted 
executing tlie agreements on behalf of tlie 
plaintiff, whereas Mehr Din has lied in 
saying that he did not execute them. We 
do not at all believe Mehr Din’s statement that 
he put his thumb-mark on the agreement of 
the Ibth of January lOOb under the impres¬ 
sion that it was a simple bond for 

Ks. 700. 

The lower Court is of opinion that the 
sale-deed by Ahmad Din to Mehraj Din 
seems to show that ^leharj Din had 
knowledge of the agreement to sell to 
tlie plaintiff, but the sale-deeds by Mehr 
Din and Mehraj Din in favour of Charagh 
Din bear the opposite indication, if any. 
In regard to the sale-deed of ^lehr Din in 
favour of Cliaragli Din, printed at pap 
0 of the paper-book, we find that the details 
of the consid(*ration are suspicious. It was 
recited in the dt'cd that Hs. 300 had been 
previously received as earncstmoney, that 
Rs. 2,000 had been received before tlio 
Registering Officer in currency notes, and 
that the remaining Us. 700 had been left 
with tbe vendee by way of .<leposit for 
settlement with the creditors. The names 
of these criMliiors ar(* not given and it 
has not hieii explained in any way why 
such a sum was left witli the vendee for 
payment to the eredifor.s. It is certainly 
unusual wlien a pm’snn sidls property to 
leave part of the price in d(‘posit with the 
vendee for payment of unsi'ruri'il debts due 
to third parties. ^Ve etmld understand such 
a sum being left f«>r pa.vinent to prior 
encumbrancers, if any. ff Chai*agh Din, 
vendee, were awaiM»of tin' agia'cment of Mehr 
Din and Ahmad Din to sell to tin* plaintiff 
and also of the fact that they had received 
from him Rs. 1,000 *i>y way of earnest 
money, then it is easy tu understand wliy 
this Us. 701) was left in deposit with him. It 
is ((iiiti* (M»ssihh* that tin* other Us. .300 
said b» ha\(' Immui reeeiv(*d as earnest money 
was never paiil :i nd this sum and tin* other 
Hum of Us. 7(10 may wi'll have been rotaineil 


by the vendee in order to meet any claim 
which might 

oral evidence as to Charagh Din, defendant 
No. 3's conversations with certain witnesses 
and bis attempts to get the other tlefendants 
to sell the house to him in.stead of the plaintiff 
appears to us quite natural and probable. 
We do not think it at all likely that Mehr 

Din and Ahmad Din sold the property to 
Charagh Din, defendant No. 3, without the 
latter being fully aware of their agreement to 
sell to the plaintiff. 

We hold, therefore, that it is proved that 
Charagh Din, defendant No. 3 had noDce 
of the agreement to sell to the plaintiff. We, 
therefore, accept the appeal and setting aside 
the decree of the lower Court we give 
plaintiff a decree for po.ssession of two-tliirds 
of the house as claimed on payment of 
Rs. 4,000, less Rs. 1,000, previou.sly paid, and 

for registration of the sale-deed in his ^ wmir 
by defendants Nos. 1 and 2. Tbe Rs. ..,0 )0 
will be paid to defendants Nos. 1 and - who 
will themselves settle with defendant 
No. 3. Plaintiff's costs in both the Courts 
will be borne by all three defendants. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Skcond Civn. Ari’KAL No. 1123 of 1912. 

Augu.st 5, 1914. 

Present:—},h-. Ju.stice D. Chatterjee and 

Hr. Justice Wnlmslcy. 

KANAI UAL GHOSE and others— 

l)EFKXliAST?-API'ELI.ANTS 

t'ersus 

BESIR PRAl^IANIK and others— 

PLAINTIFFS—Respondents. _ 

lirnyal Tenancy Act (VIll of I88.S) «=■ 93, 94, 9o^ 

^Common managee, apinnnimeni of e>-ta e, 

nUcIhcr Iryal—Common manager, aheiher can hs 
apaoinM 'n ilhoni complying ,cilh fonnahUcs of ttm 
Act-Illegal app<nnlmcnt, effect of-Permanent lease 
graalcJ by common manayer icithout sanelion of Judgi., 

irfu'fht'r rntiti. ^ ^ * 1 . 0 , 

'I'ho Bengal Tenancy Act does not aiithonzo the 

nppiniitiuont of i\ coiuuiou o a pft'' 

**A« m-aor of the District Judge rnnkiuR the appoint- 
im iit of a eommou maimvP'r is illegal >f tUo formali¬ 
ties orovi.le.l l.vseetiou 95 of the Bengal lenaney 
.\ct aiv not coinplied with and, therefoK', a common 
innnajjor so appointed docs not acquire tlio stu u oiy 
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powers conferred on a common manager duly ap¬ 
pointed under the Act. 

A permanent lease granted by a common manager 
without the sanction of the District Judge is invalid 

Second appeal from a decision of the 
District Judge of Pabna and Bogra, dated 
5th February 1912, affirming that of the 
Sub-Judge, first Court at Pabna, dated 10th 
May 1911. 

Babus Brojolal Ghackerhutty and Jotindra 
Nath Lahiriy for the Appellants. 

Babu So/'oshi Charan MiYra, for the Respond¬ 
ents. 

JUDGMENT.—This appeal arises out of 
a suit for ejectment of the defendants, on the 
ground that they had been holding the 
disputed lands under a chakran tenure and 
that they had refused to render the services 
on the performance of which the continuance 
of this tenure depended. The defendants, 
amongst other things, contended that the 
suit was incompetent on the ground that it 
had been brought by the common manager 
who had not been appointed in accordance 
with law. Both the lower Courts have 
decreed the suit. In second appeal before 
us, it is contended by the learned Vakil for 
the appellants that the suit is incompetent 
and ought to be dismissed. Their principal 
grounds before us: The first ground is that 
the common manager who was the first 
plaintiff in this case was appointed in respect 
of a part of an estate and, therefore, was 
not competently appointed under the Bengal 
Tenancy Act. Secondlyy he contends that the 
appointment was not in accordance with 
law, because all the formalities required by 
the law for the appointment of a common 
manager under section 95 of the Bengal 
Tenancy Act had not been observed. Thirdly, 
it is contended that the permanent lease 
granted, for the common manager in favour 
of the plaintiffs Nos. 2 to 11 was illegally 
granted in that it was not with the sanction 
of the District Judge. There are also other 
grounds taken but it is not necessary to go 
into them. "We think it is sufficient for 
the disposal of this appeal to consider any 
one of these three grounds. On the first 
ground it is provided by section 93 of the 
Bengal Tenancy Act that when any dispute 
exists between the co-owners of an estate 
or tenure as to the management thereof, the 
District Judge may direct a notice to be 
served on all the co-owners etc., etc. Then 


section 95 also in clau.se (a) .seems to 
indicate that the appointment is in respect 
of the estate. Section 99 also .seems to 
contemplate that the appointment must be 
in respect of an estate or tenure. It is 
contended by the learned Vakil for the 
respondent that if the appointment may be 
made in respect of the whole of an estate, 
it may also be in respect of a part of an 
estate. The word estate”, however, is de¬ 
fined in the Act. Section 3, sub-section 1, says 
that the word estate” means ‘ land included 
under one entry in any of the general 
registers of revenue-paying lands and revenue- 
free lands prepared and maintained under 
the law for the time being in force by the 
Collector of a district etc., etc.” It is admitted 
that in thiscase the appointment was in respect 
of a part only of estate No. 30. It appears 
that the co-sharers were in separate and 
peaceful possession of certain villages with 
regard to which there was no dispute. The 
dispute was confined to what was called the 
ijmali portion of the estate. There was a 
prayer for the appointment of a common 
manager in respect of the ijmali portion 
of the estate and the appointment 
was made accordingly. We think that 
the Bengal Tenancy Act does not authorize 
the appointment of a common manager of a 
part of an estate and we are supported in 
this view by the judgment of Rampini and 
Mookerjee, J J., in the case of Indu Bhusan Bose 
v. Annapurna Mitra (1). With regard to the 
second ground, the application for the appoint¬ 
ment of a common manager was made under 
section 93 of the Bengal Tenancy Act. The 
notices required by that section were served, 
but no order seems to have been made under 
section 94 i.e., no order was made by the 
District Judge directing the co-owners to 
appoint a common manager. It is contended, 
however, that the order of the 21st of March 
1907 does comply with this part of section 
94. The order is, ‘ I find the appointment 
of a common manager is necessary in this 
case. I order accordingly, that a common 
manager be appointed to supervise the 
works of the estate to which this petition 
relates.” Now if this had been an order 
under section 94, there would have been 
a direction to the co-owners to make an 
appointment, which there is not in this 


(1) 6 C. L. J. 216. 
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order, and nextly, if this liad been an order 
nnder section 91, the next order would not 
liave i)cen and could not have been f)n the 
next (lay, /.c., on the 22nd of Jlarcli. Section 
95 provides that if the co-owners do not, 
witliin such period, not being less than one 
month after the making of an order under 
the last foregoing section,as the District Judge 
may fix in tliis behalf * the District 

Judge may, unless it is shown to Iiis 
satisfaction fliat there is a prospect of a 
satisfactory arrangement being made witliin 
a reasonable time, direct that the estate 
or tenure be managed by the Court of 
'\V''ards in any case in which the Court of 
Wards consents to undertake the tnanage- 
ment thereof; or in any case appoint a 
manager.*■ There was no interval more than 
that of one d-iy betsveen the two orders and, 
therefore, there was no compliance with 
section 95 of the Bengal Tenancy Act. Tiie.so 
formalities not having been complied with, 
we tliink tliat the order of the learned Judge 
making* tlie appointment of the common 
manager was illegal and we are supported 
in this view of the case by the case of 
(JfDKidd Kiiufd Iiof/ V. ProUiahafi Jhisi (2). 
That was a cast* of an appointment by consent 
of parties and the learned Judges are 
r(‘poi’ted to have said: It is apparent 

that that was an order by consent of parties; 
in otlier words, it was an appointment 
by '-(Uisenl of iiarties, its validity, ns it 
seems to us, restin.g entirely upon the con- 
S(*nt of the parties, and uiion nothing else, 
and iHti upon I be statutory powers given to 
the District .lndge b_\ (he Act, hecauso the Act 
(tidy gives the l)is(riet .Iiidgc* power where the 
btrinalitios preseribi-d by the Act have been 
giiiu* (luMU' h, n<i(iecs ba\'c b(*en given and 
the periiids li\cd !i:ive elapsed, and the pai'ties 
ba\ (* irtt. a pjx)i 1 if I'd a ('oininon manager.'* 
Wo think, t luM’flure, that the appointment 
made in this east* not being after the foi*- 
malities nMiuired liy the Act bad been 
oliservixl, was not coinpidiMit and would not 
give the common managei- sit appoinit'd the 
statutory iiower under the Act. Coming to 
tile third ground, we lind that in tlie order 
appoiiifing the common manager it was 
pntvideil in clause (i that “be will not settle 
lands in Knimi Puttn or otherwise without 
the t> ‘emission and instruction of the inanag- 


( 2 ) 21 ) >-^ 1 . 


ing proprietors who will be appointed 
annually at a meeting of the owners to be 
held at Demra.** It seems that such ati 
appointment \yas made although we do not 
find much discussion on the point. It 
appears, however, that upon the proposal 
being made for tlie permanent settlement 
of the disputed land, an objection was made 
by some of the co-sharers and at the same 
time the manager applied for the sanction 
of the learned -fudge. Tlie learned Judge, 
iiowever, thought that no sanction wa ^ 
necessary and that the permission of the 
managing committee was sufficient. Rule 8 
of the High Court Rules framed under 
section 100 of tlie Bengal Tenancy Act 
pr.)vides that ' no Manager shall have the 
power to sell or mortgage any property nor 
sliall lie grant or renew a lease for any 
period exceeding tliree years without the 
express sanction of the District Ju Igo.” 
JMie present lease, however, was gr.mted 
without the express sanction of the District 
Judge and was, therefore, invalid. Oa these 
grounds, therebire, we think that the present 
suit was incompetent and ought to have been 
dismissed and it is, therefore, dismissed with 
c )>ts in all the Courts. 

Appeu? allowed; Suit dismissed. 


ALLAHABAD HIGH COURT. 

FiitsT Civil. Appkat. No. ok 1918. 

November 18, 1914. 

Present :—Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banei'ji, Kt. 
BADRI PRASHAD— Plaintiff—Appkm.ant 

versns 

Tlidknrain GAMBHIR KUNIVAR and 

ANOTHKU—DkFKND.VNTS—RESPONDENTS. 

Kriiloico Act {I of 1872)> T\- Proof of docu- 

incut—On!n h'rnii/ attestimj witness denying execution 
— Panlanashin todijy deotings withy how conducted. 

Wlu'iv tlu> only living iittosting witness of u dwu- 
ment was illiterate and on being exanimed denied 
its execution: 

Itcldy that the doeument eould be proved by other 
evidenee. 

In (’ase of dealings with the pardonashinhuWoSy it is 
very important to see that such ladies iindei*stftnd 



501 


Tol XXVI] INDIAN CASES. 


BADRI PRASHAD V, GAiIBHIR KUNWAR. 

what they are doing. It is also most im¬ 
portant 10 S 32 whether there was real consideration. 

It is not necessary that a lady should have 
actually signed a bond with her own hand. If 
she was illiterate she could not sign it. It is 
suMcient to find that thi bond was executed in 
her name by some one whom she permitted to do so. 

First appeal from the decision of the 
Sabordinate Judge of Mainpuri, dated the 
7th October 1912. 

The Hoii’ble Dr. Sunl^r Lil (with him 
Dr. S. N. Sen)j for the Appellant. 

Mr. Sahwny, for the Respondents. 

JUDGtMENT.—T his appeal arises out of 
a suit brought for foreclosure of a mort¬ 
gage by way of conditional sale. The sum 
alleged to be due on foot of the mortgage 
is Rs. 12,557 and the mortgage is dated 
the 7th of January 1896. The principal 
defendant was one Thakurain Gambhir 
Kunwar, the alleged mortgagor. The other 
defendants were the representatives of a 
person who was alleged to be a prior 
mortgagee of the said property. The 
principal defendant pleaded that she did 
not execute the document sued on, that 
she received no consideration, that she 
was a pardanashin lady and that if any 
document had been executed on her behalf, 
she was not bound by it. The other de¬ 
fendants did not appear. The Court below 
has dismissed the plaintiff’s suit. Hence 
the present appeal. 

The alleged mortgage will be found 
printed at page 20 of the appellant’s book. 
It commences by a recital of the ownership 
of Musammat Gambhir Kunwar, and states 
that the property was already mortgaged 
to one Ganpat Gopal to .secure a sum of 
Rs. 1,500 with interest at 14| annas per 
cent, per mensem and that it would be 
desirable to pay off that debt as the rate 
of interest was ’ high. It further recites 
that Government revenue and irrigation 
charges were due. The property then 
purports to have been hypothecated to 
secure Rs. 3,625. Rs. 3,000 were left in the 
hands of the mortgagee for payment of 
the debt due to Ganpat Gopal, Rs. 580 
were left to pay the revenue and irrigation 
charges, Rs, 45 was taken in cash to pay 
the expenses of the mortgage and the stamp 
paper, fee, etc. Six names appear as 
marginal witnesses. There is an endorse¬ 
ment on the document which shows , that 


$ 

it was presented for registration on the 8th 
of January 1896, but stating that the 
document had not been signed by tlie 
Musammat. The Sub-Registrar himself 
evidently went to tJie house of the mort¬ 
gagor, for there is a further endorsement, 
dated the 8th of January 1896, from which 
it appears that he had gone to the liouse 
but there being no identifying witnesses, lie 
could not register the document and re¬ 
turned it to the plaintiff. A third endorse¬ 
ment shows that on the 16th of January 
1896 the Musammat came to the Tahsil 
(which was the Registration Office) in a 
doolij that she was there identified by her 
own brother, one Thakur Prasad, and by 
another person of the name of Kliamau 
Singh who was her kariuda, botli of whom 
were known to Kampta Prasad, a petition- 
writer, and to Shib Dayal, the patwan, 
who were known to the Sub-Registrar. 

According to the endorsement the Musammat 

admitted the execution and completion of 
the' document and acknowledged that she 
had received ^ the amount. The sum of 
Rs. o79-7-3 in- cash was received by her 
in the presence of the Sub-Registrar. It 
farther appears from the endorsement (which 
is by no means unusual) that the money was 
thereupon deposited for the purpose of pay¬ 
ing the Government charges. The latter 
document which is recited in the mortgage is 
dated the 21st of May 1889. Tliis document 
lias been abundantly proved by a number of 
witnesses including a witness who was very 
hostile to the plaintiff, namely, Chaudhri 
Raghbir Singh, a marginal witness. It is pro¬ 
duced by the plaintiff with an endorsement 
upon it, dated the 21st of January 1896, show¬ 
ing that the full amount due upon it had been 
paid by the plaintiff to one Ram Kisliore, 
whose .son-in-law the nominal mortgagee was! 
Evidently it was because it was not the 
nominal mortgagee who had given the endorse¬ 
ment that the defendants of the second party 
were added as parties. The learned Subordi- 
nate Judge in his judgment says: “it is clear 
from the evidence on the record that 
Thakurain Gambhir Kunwar is a parda- 
7iashm lady and at the time of the execution 
of the'bond in suit she was only 26 or 27 years 
of age and her brotlier Thakur Prasad is 
three or four years younger to her. Under 
these circumstances it is for the plaintiff to 
prove by. satisfactory evidence that- -the lady 
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had independent advice, that she fully 
understood tlie bond and was perfectly aware 
of what she was undertaking and that she 
actually executed the bond and got the 
consideration.” No doubt in the case of 
dealings witli panlanashin ladies, it is 
very important to see that such ladies 
understand what they are doing. It is 
also most important to see whether there 
was real consideration. It was not necessary, 
in our opinion, that the lady should actually 
sign the bond with her own hand. If she 
was illiterate she could not sign it. It is 
sufficient for the Court to find that the bond 
was executed in her name by some one whom 
she permitted to do so. In the present 
case her name is affixed to the bond in 
the handwriting of her brother, Thakur 
Prasad. With regard to independent 
advice” and to the lady understanding the 
bond, if we were to come to the conclusion 
that there was an outstanding debt due 
on the earlier bond and that that debt was 
discharged and that tlie revenue and irriga¬ 
tion charges were due and paid, we think 
that the transaction was of a very simple 
nature which could be easily understood by 
the lady. 

A consideration of the evidence leaves in 
our mind no doubt wliatever that the 
earlier bond of the 2lHt of !May 1880 was 
outstanding, that it was a genuine bond and 
that it was duly discharged by the plaintiff. 
We have no doubt further that the revenue 
and irrigation charges were due and dis¬ 
charged. The learned Subordinate Judge 
has come to no conclusion inconsistent 
with this view. 

The endor.sement in the bond clearly shows 
that on the IGth of January 180G some 
woman, who was identified to the Sub-Regis¬ 
trar in a satisfactory way as the defendant, 
admitted the execution of the bond and the 
receipt of consideration. Tliakur Prasad, 
tlie brother of the lad^^ was called as a 
witness by the plaintiff. It was impossible 
to avoid this. It is clear that lie 
Avas a liosf ile witness, Init he had to admit 
that he signed tlie bond in no less than four 
places. He gives a lame excuse that ho did 
not understand what be was doing and the 
learned Subordinate Judge says: ‘ I do not 
think tliis version of liis is time. There 
must have been something else.” If 
we are right in tlie conclusion that the 
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prior mortgage was oustanding and was 
discharged by the plaintiff, the probability of 
the Unsammat having executed the bond in 
suit is great. Five out of the six marginal 
Avitnesses are dead and the plaintiff Avas 
obliged to call the only surviving witness, 
namely Subol Singh. He said that he Avas 
illiterate, that he did not know Unsammat 
Gambhir Kunwar, that he did not attest any 
document executed by her. It is true t la 
his name in the document is not in his hand ■ 
writing; it could not be, because he is illiterate. 
His statement that he did not knoAV the 
Unsammat is clearly false, because he him¬ 
self later on admits that she Avas his paternal 
aunt. It, of course, lay on the plaintiff to 
prove the execution of the document. t 
must be borne in mind, hoAvever that no 
defence Avas specially pleaded that the 
document Avas not attested in accordance AVith 
the provisions of the Transfer of Property Act. 
Section 68 of of the Evidence Act provides:— 
“If a document is required by law to be 
attested, it shall not be used as evidence 
until one attesting Avitness at least has been 
called for the purpose of proving its 
execution, if there be an attesting 
Avitness alive, and subject to the process of 
the Court and capable of giving evidence. 
Section 71 further provides that if the 
attesting Avitness denies. ..the execution of the 
document, its execution may be proved by 
other evidence.” lladri Prasad complied 
Avith the law in this respect. Ho called the 
only surviving Avitness, Avho denied that he 
had been a Avitness to the document. He 
proved himself that the Unsammat e.xecuted 
the document in his presence and in the pre¬ 
sence of the marginal witnesses Avhose names 
appear in it. There is no doubt some little 
confusion as to the place Avhere the document 
AA'as sig nod on behalf of the lady. Ihis is 
not altogether surprising after the lapse of 
time. It must also be borne in mind that the 
lady lierself has never thought tit to go into 
the Avitness-box or give evidence on commis¬ 
sion and deny the execution of the document, 
nor has any other evidence been given to 
show that there Avas any legal defect in the 
execution of the document. We have not the 
smallest doubt on the evidence that the 
Unsammat knew all about the bond, that the 
bond was intended to AA’ipe out the debt on the 
prior bond and to pay the Qovorumeiit 
chiu'i^es that were due. Wo have not the least 
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doubt that hex’ brother signed the document 
on her behalf (she being illitarate) with her 
consent and approval. We have not the 
least doubt that the transaction was a 
hona fide transaction. The only matter about 
which we have any hesitation is the ques¬ 
tion whether or not the provisions of section 59 
of the Transfer of Px'operty Act were com¬ 
plied with. On this question we again point 
out that there was no special defence of th s 
nature set up in the Court below and that 
while the evidence of the plaintiff may not 
be absolutely satisfactory, no rebutting evi¬ 
dence was given on behalf of the defendant. 
We think that it would not be just that we 
should decide against the plaintiff on this 
technical ground, which was not pleaded nor 
proved and was not a ground upon which the 
learned Subordinate Judge decided against 
the plaintiff. As we have said befoi-e, Badri 
Prasad proverl prima facie the due execu¬ 
tion and attestation of the bond in suit. 
He also produced two witnes.ses who proved 
the execution of the document by the lady 
at the Registration Office. As we have 
said above, a woman appeared before the 
Sub-Registrar who was identified by Thakur 
Prasad, the brother of Gambhir Kunwar. 
Thakur Prasad admitted his signature 
below the endorsement as to identification. 
It is most unlikely that he would have 
identified the woman unless slie was in 
fact his sister, Gambhir Kunwar. 

We allow the appeal, set aside the decree 
of the Court below and decree the plaintiff's 
claim with costs and direct that unless the 
amount claimed is p.xid with costs in this 
Court and in the Court below and interest 
at the stipulated rate within six months 
from this date, the right of reJemption of 
the defendant will be foreclosed and the 
plaintiff will be entitled to pos.session. The 
costs of this Court will include fees on tlie 
higher scale. The decree will be drawn up 
in the usual form. 

Appeal allowed. 

% 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 103 op 1913. 

July 1, 1914. 

Present :—Mr. Kendall, A. J. C. 

SHEO DAT SINGH and another— 

P L AIN1' IF V S — A1 ’P E r.L A N T S 

versus 

Mnsamiiiat SIDHAU KUNWAR and others 

—Dependants—Responden'I's. 

Civil Procedure Code (AcA T oj 1908), 0 I II, r. 14 
—Docnuienfs filed with plaint or vriftcn ufaloncnf^ 
party filing yiof pennitfcd to resile therefrom —Bona tide 
mistake. 

If a party to a suit files a document making it a 
part of the plaint or written statement witli the object 
of relying on it, lie cannot be permitted to resile there¬ 
from afterwards, without at least proving that it was 
tiled owing to a boim fide mistake and that he liad not 
intended to use it. 

Chandra Kunwar y. Chaitdhri Nnrpni Sin(jh,2QA. 
184; 11 C. W. N. 821: 4 A. L. J. 102: 5 G. L. J. Ibo; 17 
M. L. J. 103; 2 M. L. T. 109; 9 Bom. L K. 267 (P. C.); 
34 I. A. 27, referred to, 

Appeal against the decree of the District 
Judge, Rae Bareli, dated 10th December 1912, 
upholding that of the Subordinate Judge, 
Sultanpur, dated 12th September 1912. 

Mr. dl. Wasim, for the Appellants. 

Jkir. ^1. P. Sen^ for the Respondents. 

JUDGMENT.—-The plaintiffs, as reversion¬ 
ers to the estate of the deceased Sital Singh, 
brought this suit against the widows of Sital 
Singlx and his brother for a declaration that 
the deed of gift executed by Sital Singh’s 
widow (Sidhao Kuar ) along with Sirtaj 
Kuar would be null and void as against them 
after her death. They filed a pedigree wliich, 
in paragraph 1 of the plaint they stated, 
should be deemed to be a part of that plaint. 
They included some tx’ansferecs also as defend¬ 
ants. The defendants denied tlie pedigre which 
was set up by the plaintiffs, and denied that the 
plaintiffs were the reversionary heirs of Sital 
Singh. The plaint was filed on the 29th April 
1912; and the 22nd of May was fixed for 
issues. On that dale the defendants filed a 
written statement recording denials as above. 
On the same date the defendants filed certain 
documents on which they intended to rely, 
under Order XIII, rule 1, of the Code of Civil 
Procedure. Among them was a paper Avliich 
purported to be a copy of a pedigree filed in 
the Settlement Court in 1866. That docu¬ 
ment the plaintiffs denied. Issues were duly 
fixed on that date. On the 6th June the 
plaintiffs filed an application to the effect that; 
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the pedigree wlncli tliey had filed as part of 
the plaint was incorrect, and asked for 
porinission to correct it iii the manner they 
set out in tlie application. Tlii.s was treated 
as an application for leave to amend the plaint, 
and notice was issued to the other party for 
the 19tli June. On the 18th June, the plaint¬ 
iffs filed an application to the effect that they 
now admitted tlie previously denied pedigree, 
whicli had been filed hy the defendants and 
which they now adopted as their own. The 
Court noted that that pedigree was only up 
to 1866. On the 19tli June, therefore, the 
plaintiffs, having brouglit the pedigree up to 
date, filed it in Court; and tlie question of 
permission being granted to them to amend 
their plaint, was considered; and on the 4th 
July, permission was granted. On tlie 1st 
August, the defendants filed an application 
to the effect that the mnkhiar-ttni had filed that 
pedigree bymistakeandasked for leave to with¬ 
draw it, and objecting tliat it was not signed 
by any one and was of no value. Tlie case 
procedeeed; and the plaintiffs eventually failed 
to prove tliat they were rever.sioner.s, mucli 
le.ss that they were the nearest rever.sioners. 
The suit was dismissed, and tlieir appeal 
lias also been dismi.ssod. 

Appeal is laid in tliis Court, on the grounds 
that the defendants-respondents are estopped 
from denying the pedigree filed by their own 
)nnkJit(ir; and that tliey could not deny the 
pedigree, as it had been filed during 
the time of Settlement between the pre¬ 
decessors of the parties in tlio suit; and 
that it was not necessary for a party to 
prove its case by filing anotlier copy of a 
document which had been already filed bj’-the 
opposite party. On the above grounds it was 
argiunl that it tinght to have been held that 
l)y virtue of the pedigree filed by tlio defend¬ 
ants on the 2:ind of May, the plaintilfs liad 
succeeilud in proving that they were the 
ncaiM.'st reversiiniiu’s to the estate of Sital 
Singh deceased. Ueliance is Iiad in tliis 
Court on a Privy th)uncil ruling in ('iKintlni 
Knnwar v. CJmndhri Xarput Stiujlt (1), or 
rather on English precanlents there (pioted. 
There is no doubt that it has been repeatedly 
lield in England that c.rprm* uf/zunsw/m/.v of a par- 


(7) 20 A. 1st; 11 C W. N. :121; t A. 1. .f. 102; 5 C. 
b. J. ur>; 17 M. [j. .1. I0:i: 2 M. L. '1'. 100; 0 Hein b 
Jb 207 (9. C.); 31 I. A. 27. 


ty to a suit, or admissions implied by his con¬ 
duct, are evidence, and strong evidence against 
him. Their Lordships quoted from the leading 
English precedents at pages 194-195 of the 
ruling under review, Tlie question is not free 
from difficulty. Had the defendants included 
this pedigree in their written statement or 
filed one in the manner adopted by the plaint¬ 
iffs, desiring it to be taken as part of their 
written .statement, I do not think they could 
have been permitted afterwards to resile there¬ 
from, without at least proving that the 
pedigree they quoted was filed owing to a 
bona fide mistake and that they had not 
intended to use it. But the pedigree in 
question was not filed with the written state¬ 
ment; nor in tlie written statement is there 
any reference wliatever to any .such pedigree. 
The burden of proof was not upon the 
defendants at that time to prove Sital Singh's 
pedigree, but upon the plaintiffs to prove the 
pedigree on which they relied; and so it can¬ 
not he confidently presumed that the defend¬ 
ants had filed the pedigree, intending to rely 
upon it in proof of their case. The plaintiffs 
at once denied the accuracy of that pedigree, so 
that that document, unless the defendants set 
nut to prove it, would not have remained upon 
the record but would have been returned to 
tlie person presenting it under Order XIII, 
rule 7. It was in fact a superfluous document 
which it was not necessary for the defendants 
to produce and which, the burden of proof not 
being on them, they would not be setting out 
to prove. According to the rules of this 
Court, this document and the other documents 
were attached to a tly-list; but there is not set 
out in timt tly-list, or elsewhere, the object 
with which tlie document is given in evidence, 
and it is quite fair to say that that document 
was (luite possibly simply handed in, not to 
sliow its own accuracy, but to show that it 
differed from the pedigree which the plaint¬ 
iffs were .setting out to prove, and in order 
to render more difficult tlio plaintiffs' task of 
substantiating their pedigree. In the parti¬ 
cular circumstances of the case 1 am of opinion 
that the filing of this pedigree cannot at all be 
taken as anexpross admissionof the defendants 
of its accuracy nor can any sucli admission be 
confidently implied. It is objected that it is 
hard on the plaintiffs to put them to proof of 
the pedigree, whioli the opposite party tiled. 
The jdaiiitiffs, however, to my mind are not 
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entitled to much sympathy. They filed a 
pedigree with their plaint, and that plaint, 
which included the pedigree, they duly 
verified as laid down in the Code of Civil 
Procedure. They in effect swore to its 
accuracy. They made efforts later on to alter 
this pedigree by the substitution of other 
names, and then finally they threw overboard 
the pedigree, which they had in this manner 
duly authenti ated, in favour of the paper 
which they found upon the record, which had 
been filed by the defendants, the accuracy of 
which they had themselves denied and the 
purpose of whose filing is not unequivocally 
clear. In the circumstances the lower Courts 
acted properly in putting them to proof of 
this pedigree on which they proposed to 
rely. As to the procedure adopted by the 
Courts below, the plaintiffs were not 
in the least taken by surprise; for they did 
set out to prove their relationship to Sital 
Singh by oral evidence; and in this I agree 
with the lower Courts that they entirely 
failed. To enable them to succeed in this 
suit, it was necessary not only that they 
should prove that they were reversioners 
to the estate of Sital Singh, but that they 
were the nearest reversioners. The oral 
evidence as to relationships to several 
generations back was perfectly worthless. 

The appeal is, therefore, dismissed. In the 
circumstances let the parties bear their own 
costs in this Court. 

Appeal cUsmissed. 


LOWER BURMA CHIEF COURT. 
Febst Civil Appeal No. 78 of 1913. 
December 7, 1914. 

Present'. — Sir Charles Fox, Xt., Chief Judge, 
and Justice Sir Henry Hartnoll, Kr. 
AHMED MOOLA DAWOOD A^'D another 
—Defendants—Appellants 

versus 

Musamviat FATIMA BEE BEE 
Plaintiff—Respondent. 

ProbaU and Admiiiisiration Act {V 0 /1881), s. 78 
—Administratwn bond-Surety's 

enforce— Imitation—Limitation Act {II oj 1908), Sch. 

A suit to enforce the liability of a surety under 
an administration bond is barred under Article 
68 of the Limitation Act, 1908, if not brought within 
three years of the breach of a condition contained 

in the bond. 


Messrs. Coltman and Alexander, for tlie 
Appellants. 

Mr. Das, for the Respondent. 

JUDGMENT.—One Ebrahim Sahib 
Khateeb died intestate at Mecca in or 
before 1880, leaving property in Rangoon. 
His widow and children continued to live 
at ^^lecca after liis death. In January 1899 
his eldest son Mohamed applied to the 
Court of the Recorder of Rangoon for 
Letters of Administration to his father’s 
estate, and letters were granted to him. 
He signed an administration bond as re¬ 
quired by section 78 of the Probate and 
Administration Act, 1881, for Rs. 80,000. 
Ahmed Moola Dawood and Mohamed 
Ebrahim Hoosein Munsoor signed it as hi.s 
sureties. The latter has since been declared 
an insolvent and is represented in this 
appeal by the Official Assignee. Two days 
after the date of letters, Mohamed filed 
a petition representing that the only assets 
of the estate consisted of some house pro¬ 
perty in Rangoon and that he was unable 
to administer the estate witliout selling or 
mortgaging this property. He asked for 
leave to be granted to him under section 
90 of the Act to sell or mortgage it. 
This application was granted Avithout any 
inquiry. The result .shows Avhat may 
happen Avhen such applications are granted 
Avithout very careful and full inquiry as 
to the necessity for selling the immoveable 
property Avhich has devolved upon members 
of a family. The property had apparent¬ 
ly been for many years the chief source 
of income of the family, and Mohamed 
could have carried out duties as Adminis¬ 
trator by executing a conveyance of the 
property to the heirs. If that had been 
done, there AAmuld have been less opportunity 
for Mohamed to commit the fraud he 
subsequently committed. In 1903 he sold 
for nearly three lakhs of rupees property 
Avhich in his application for Letters of 
Administration Avas valued at Rs. 40,000 
only. It was plainly his duty to distribute 
the purchase-money among the heirs Avithiu 
a reasonable time, but he did not do so. 
The plaintiff, Avho is one of his sisters, 
came from Mecca to Rangoon and in 1910 
instituted a suit against Mohamed for an 
account and an administration of the father’s 
estate. In that suit Mohamed Avas held 


1 


V 



INDIAN CASES. 


[1915 


AHMED MOOLA DAWOOD V. FATTMA REE BEE. 

liable to pay the other heirs over three 
lakhs rupees, of wliich over hfty-six 
tliousaod rupees was payable to the 
plaintiff. This amount not liaving been 
paid, she applied to the Court to assi^jn 
to her the administration bond with a 
view to proceeding against the sureties 
under it. It was assigned to her on the 

22nd ifarch 1912. 

She Hied the suit out of which this 
appeal arises on the 4th September 1912 
and in it she sought to recover from the 
sureties tlie amount mentioned in the 
bond. Tl»e plaint states that the cause of 
action arose on the lltli September 1911, 
which is tlie date of the decree in tl'e 
suit she brought against Mohamed. The 
case has been disposed of on the point 
of limitation, whicli tlie original Court 
decided in favour of the plaintiff. The 
solvent surety and the Official A.ssignee 
appeal against the decision. 

The question of whether the suit was 
barred by limitation, must depend upon 
what Article of the Indian Limitation Act 
applies to it. The bond follows a well- 
known English form in which the obligors 
Hrst bind themselves to pay a certain 
amount of money to the obligee, but tlie 
latter portion .says that in certain events the 
obligation to pay the amount shall bo void. 
'I.’he latter portion of tlie bond now in 
question is as follows :— 

“The engagement of this bond is such 
that if ^lohamed Ebrahim Sahib Khateeb, 
the per.soii appointed by tbe Court of the 
llecorder of Uangoon, under the Probate 
and Administration Act V of 1881, to 
be the Administrator of the estate of 
Ebrahim Sahib Kliateeb deceased, who died 
at Mecca in Arabia on or about tbe 9tb 
May 1880, intestate do make a true in¬ 
ventory of all the estate of the said 
deceaseil which lias or shall come to his 
possession, power or knowledge and do 
exldbit the same unto the said Court on 
or before tlie l8th Janiuiry 1900, and the 
same estate and all the othei’ estate of 
tlie .said deceased at the time of his 
decease, which at any lime after shall 
come into pi^ssessioii of the said Mohamed 
JObrahim Sahib Khateeb, do administer 
aecurding to law, that is to say, do pay 
the debts which ho owed at his ileeease 
und fuither do render a true aecount of 


his said administration whenever by law 
required to do, and the residue of the 
.said estate do pay unto such person or 
persons as .shall be entitled thereto under 
the .said Act * * * *, then this obligation to 
be void or else to remain in full force.” 

The last seven words contemplate that 
tlie bond shall remain in force for ever 
if tlie Administrator does not do the acts 
previou.sly mentioned as relieving him and 
the securities from the obligation to pay 
the amount of the bond, but the Limita¬ 
tion Act makes no special provision for 
administration bonds and consequently, one 
of the Articles of it must apply to a suit 
on it. Articles 68 and SO of the Hrst 
division of the Hrst Schedule to the Act 
have been referred to, but as Article 6S 
exactly meets the case of .such a bond no 
other Article need be considered. Under 
Article 68 three years is the limitation 
period for a suit on a bond subject to a 
condition, tlie period begins to run from 
the time when the condition is broken. 

It is clear from tbe explanation of tlie 
word “bond” in section 2 of the Act that 
the bond in the present case is a bond 
.subject to a condition provided for in 
Article 68, 

The Hrst of the conditions of the bond 
which was broken by Mobamed, the Adminis¬ 
trator, was that contemplating his Hling an 
inventory within a year of the grant of 
Letters of Administration, so that the Hrst 
broach was on the 19tli January 1900, 
another breach was in 1903 when he had 
in his hands moneys of the estate which 
he could and should have distributed 
amoTigst the heirs, hut did not do so. 
Consequently the suit of the plaintiff was 
long time-harred when brought. The ap¬ 
plication of Article 68 to administration 
bonds may be attended with results ^Yhich 
the Legislature could scarcely have con¬ 
templated, but in the absence of any 
special provision for such bonds remaining 
in force for as long as an administrator does 
not do his duty, the plain pivvision of the law 
as it stands must he applied to them. The 
appeal is allowed and the plaintiff s suit 
is dismissed wilh costs. She is al.so ordered 
to pay the appellants* costs of this appeal— 
one set only. 


Appeal allowed. 
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MUTHU PILLAI U. MARIA SANDANAM PTLLAI. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 86 oi*' 1914. 

October 23, 1914, 

Tresent: —Mr. Justice Kumaraswami Sastri. 
MUTHU PILLAI— Defendant No. 1— 

Petitioner 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1652 of 1913. 

November 26, 1914. 

Present: —Sir Henry Richards, Kf., Chief 
Justice, and Justice Sir P. C. Banerji, Kt, 
PARMESHWAR DAT— Plaintiff- 

Appellant 


versus 

MARIA SANDANAM PILLAI and 
ANOTHER—Plaintiff and Defendant No. 2 

Respondents. 

Limitation 4ot (IX of I908j. 20--Payment oj 

principal— Handwriting of person mahng payment 
necessary— Payment of interest need not he in hand- 

writing of person making payment. i li. u i^i 

A pLt payment of the principal of a debt should 

bo in the bandwriting of the person making the 

payment, but this rule does not apply to payments 

of interest. o- r 

Santishwar Mahanta v. Lakhikanta Uahanta, u. 

813, 13 C.'W.N. 177, Lodd Govindassv. 

21 Ind. Gas. 302; 14 M. L. T. 310; I L. W. o29, fol- 


lowed. p A i. TV f 

Petition, under section 25 of Act lA ot 

1887, praying the High Court to revise 

the decree of the Court of the Subordinate 

Judge of Kurabakonam, in Summary Case 

No. 948 of 1913, dated the 30th September, 


Mr. M. Patanjali Sastn, for Mr, A. k. 
Knshnasau'TTiy lyevj for the Petitioner. 

Mr. S. E. Sankara lyer^ for the Respon¬ 


dents. 

JUDGMENT.—It is clear from the case 
of Santishivar Mahanta v, Lakhikanta Mahanta 
(1) and the case of Lodd Govindass y. 
Eukmani Bhai{2) that so far as principal is 
concerned, the writing should be in the hand 
of the debtor. This does not apply to 
payments of interest. 

The endorsements recite that sums were 
paid on account of principal and interest 
due on the promissory note. They show 
clearly that sums were paid from time to 
time on account of interest and there is no 
reason to suppose that the recital is not 

correct. 

. The suit is not barred. 

The petition is dismissed with costs. 

Petition dismissed. 

(1) 35 C. 813; 13 C. W. N. 177. ^ 

(2) 21 Ind. Gas. 3o2; 14 M. L. T. 310; 1 L, W. o29. 


versus 

ANARDAN DAT —Defendant— 

Respondent. 

Mortgage —Eenamidar, whether can sue. 

A person who is named in a mortgage-dood as 
mortgagee is entitled to sue upon the bond, even if 
he is a benamidar. 

Y'adRamv. CJmrao Sinyh, 21 A, 380; A. W. N. 
(1899) 130, followed. 

Second appeal from the decision of the 
District Judge of Cawnpore, dated the 15th 
of September 1913. 

FACTS.—This was a suit on a mortgage 
bond, dated 22nd March 1900, for recovery 
of the amount due under it. Among the 
many defences, raised in the suit, there 
was a defence that the plaintiff could not 
sue as he was not the owner, but one 
Bhaiyalal was the owner. The Subordinate 
Judge decreed the suit, holding that it was 
immaterial as to who was the real owner of 
the bond and that the rights of third persons 
could not be adjudicated upon in that suit. 
On appeal, the District Judge held that the 
plaintiff could not sue as he was not the 
owner. 

The plaintiff appealed to the High Court. 

Mr. I). E. Saichny^ for the Appellant;— 
The lower Court is wrong in its view that a 
benamidar cannot sue in his own name. It 
was so held in Nand Kishore Lai v. Ahmad 
Ata (1); Yad Ram v, Umrao Singh (2). 

The mortgage-deed is in the name of the 
plaintiff. The question as to whether the 
plaintiff is the owner or Bhaiyalal is the 
owner or as to the person who advanced 
the money, is a question which does not con¬ 
cern the defendants. Moreover, Bhaiyalal 
appeared as a witness for the plaintiff and 
raised no objection to the decree being 
passed in the plaintiff’s favour. 

Mr. Bamodar Bos, for the Respondent:—- 
The question to be considered is as to 
Avhether the suit was brought ou behalf of 
the original owner or for the benefit of the 
real owner. The benamidar can sue, but he 
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(1) 18 A. 69; A. W. N. (1895) ICO. 

(2) 21 A. 380; A. W. N. (1899) 130. 
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rnn sue only wifcli the consent of the beneficial 
owner. This i.s a point wliich has not been 
yet decided. 

[Richahus, C. J. — The original owner was a 
witness and was present in Court. The sole 
question is, “would it be a good discharge 
to the defendant:'"] 


JUDGMENT.—This appeal arises out of a 
suit on foot of a mortgage, dated the 22nd of 
March 1900. Various pleas were taken, but 
the Court of first instance decided in favour of 
the plaintiff and granted a decree. On appeal 
the learned District Judge reversed the decree 
of the Court of first instance and dismissed 
the plaintiff’s suit, on the sole ground that 
one Bhaiyalal was the real owner of the 
bond and that the plaintiff was merely a 
hcnamular for him. It seems to us that the 
view of the District Judge was not correct. 
Ihe alleged lieneficial owner, Bhaiyayal, was 
actually produced as a witness for the plaintiff. 
He raised no objection whatever to tlie decree 
being made in favour of tlie plaintiff. The 
defendant never alleged that Bhaiyalal had 
made any claims or rai.sed any objection, to 
tlie amount of the bond being paid to the 
plaintiff. The plaintiff is the person named 
in the mortgage and was clearly entitled to 
sue even if he \vas the hi-Hmuiddr. This was 
held in the case of Ynd Hiui \ Ummu 
(2). There cannot be the least doubt that 
the plaintiff could have given a perfectly 
valid discharge to the defendant if he had 
paid up tile amount of the l)ond; and if the 
Court grants a decree to the plaintiff it is 
quite clear that Bhai^mlal could never sue 


again, even if we a.ssume the finding of the 
lower Appellate Court to be cori-ect tiiat 
Bliaiyalal was in fact tlie real .owner of the 
bond. We think that the view taken by 
the Court of first instance on this point, 
namely that the <iuestion of the owner.ship 
of tlie bond did notarise under the circum¬ 
stances of tile present case, was correct. We 
accordingly allow the appeal, set aside the 
decree of the ( om-t heh)w and remand the 
case to tiie lower .Vppellafe Court with direc¬ 
tions to re-admit the appeal upon its original 
number on the file and to pr(.cced to hoar 
and determine the same aec.rding to law 
'I’he costs^ of hotli sides will h,^ costs in the 
cause. 'J’he deficiency in the Court-fee in 
the J<.wer Appellate Court of Rs. b due hy 
the .lefmidaiit must be made go.xl before the 


appeal is heard. If that amount is not paid 
within a time to be fixed by the Court, the 
appeal to that Court by the defendant ought 
to be dismissed. 


Appeal allowed. 


MADRAS HIGH COURT. 
Rkfekked Case No. 2 of 1914. 

April :10, 1914. 

Present: —Mr. Justice AVallis and 
Mr. Justice Ayling. 

CHULLILE PEETIKAYIL NAMMAD— 

Judgment-Ckeditoe 


E. OTHENAM NAj\IBIAR— Judgment- 

DEHTOi:. 

E. GHEE [j A—Ci.AIM ANT. 

Civil Proevduve Code fArf V of 1908^, O. A'A7, r. 4G 

Afioehmenf—Simple morfij(nje-debt — Movtijagee in 
possessmn — M(nle of oftnchmeiit. 

A sccMUTil l)y n Simpli. nioitRajs.' should be 

attaehed iiiKle.- Order rule 4(1, Civil Procedure 

to(k*. Iho fac t of rlio inortgagoe being in possession, 

aefuni or eonstnietivo, of the mortgaged pwpertv 
makes n<» difference. it. 


Case stated under Order XLVH, rule 1, 
Civil Procedure Code, 1908, by tlie District 
Munsif, Cannanoro, whether attachment of 
mortgage debts for decrees in Small Cause 
suits should bo made under Order XXI, 
rule 4(>, Civil Procedure Code, or under 
Order XXI, rule 54, Civil Procedure Code. 

FACTS appear from the following refer¬ 
ence made by the Munsif:— 

u * * * * * 

“2. In e.vecution (Second Civil Execution 
Petition xNo. 1008 of 1912) of the decree 
in Small Cause Suit No. 1050 of 1912 
on the file of this Court, the decree-holder 
has attached and seeks to sell what he 
has de.scribed as tlie judgment-debtor's right 
to the mortgage amount and interest due 
uiH cr a panaijom.^ It is admitted that the 
rent rigid of the judgment-debtor is Aviaom, 
me being a lease back to the mortgagor, 
he term of tlie lease has expiia?d, but 
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the mortgagor is still holding over. The 
attachment was made under Order XXT, 
rule 46, as a debt not secured by a 
negotiable instrument. The decree has not 
been transferred to the original side for 
execution. Under these circumstances the 
question arises, and a co-mortgagee as 
claimant in Second Civil Miscellaneous 
Petition No. 38 of 1913 raises it, whether 
the mortgage right has been rightly at¬ 
tached under Order XXT, rule 46, or ought 
to have been attached as immoveable pro¬ 
perty under rule 54, Naiaraja Aiyar v. 
South India Banhj Limited (1) is an 

authority for the proposition thot a debt 
secured by a hypothecation bond or a 
simple mortgage should be attached under 
rule 46 as “a debt not secured by a 
negotiable instrument.” The principal 
authorities on the point have been referred 
to there. But in none of these L^xcept in 
the case reported as Baldeo Bhanrup Marvndi 
v, Bamchandra Balwant Kulkarni (2)from the 
report of which it does not appear in what 
right tlie mortgagor continued in posses¬ 
sion] the question appears to have arisen 
as to the mode of attachment of mort¬ 
gages with possession and any observations 
as to such, mortgages were only obiter. 
In the present case though the mortgagee 
is not in actual possession, he is in con¬ 
structive possession through his tenant; the 
mortgagor, and is now entitled to actual 
possession. 

‘‘3. Tor our purpose mortgages may be 
divided into two classes :— 

(f) Mortgages which do not give to 
the mortgagee a right to posses¬ 
sion. 

(u) Mortgages which give such right 
(a) and the mortgagee is put in actual 
possession, or 

{h) the mortgagor takes back the 
property on lease from the 
mortgagee and thus continues 
in possession (l) whether the 
term of the lease has expired, 
or (2) not. 

“4. The case under consideration falls 
under II (6) (1). To allow the decree- 

holder to attach the mortgage-debt would 

(1) 13Ind. Cas. 91;37M. 51; 22 M. L. J. 105; 10 
M. L T. 503; (1911) 2 M. W. N. 590. 

(2) 19 B. 121. 


only result in benefit to tlie mortgagor 
and as has been observed by Sir Lawrence 
Jenkins, Chief Justice, in a case in which 
it was necessary to decide wliether pur¬ 
chase in Court auction of the mortgage 
debt would carry with it the mortgage 
security, to benefit him is no part of any 
one’s scheme.” Taracadi BholanatJi v. Bai 

KasM (3). 

5. ' After the decision of the Madras 
High Court the practice as to attachment 
and sale of hypothecation debts does not 
matter. I understand that the practice 
has been uniform in this Court to attach 
and sell kanom rights as immoveable pro¬ 
perty. I am of opinion that this practice 
is correct, but in view of the obiter dicta 
in the cases referred to in the Madras cases 
above quoted and the absence of an ex- 
pre.ss decision of the Madras High Court 
upon the point, I have reasonable doubts in 
the matter and l)eg to submit the following 
question for the opinion of the Hon’ble 
High Court :— 

‘Whether under the circumstances afore¬ 
said the decree-holder was right in attach¬ 
ing the mortgage-debt as one not secured 
by a negotiable instrument under Order 
XXI, rule 46, Civil Procedure Code, 1908, 
or whether he ought to have attached it 
as immoveable property under Order XXI, 
rule 54, after getting the decree transferred 

to the original side.” 

* * * * * 

* * * * * 

JUDGMENT.—We are not prepared to 
differ from the decision in Nataraja Aiyar 
v. Sotith India Bank, Limited (1) where 
all the authorities are considered, and are of 
opinion that the fact of the mortgagee being 
in possession, actual or constructive, of the 
mortgaged property makes no difference. 
The answer to the first question is in the 
affirmative. 

Beference answered accordingly. 

(3) 26 B. 305; 4 Bom. L. K. 18. 
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KANTI VBXKANNA V. CHELIFTANI RAMA ROW GARU. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 323 of 1313. 

Au^rust 2G, 1914. 

Prescnf-. —Mr. Justice Sadasiva Aiyar and 

^[r. Justice Spenrer. 

KANTI VKNKANNA— Defendant— 

Appeli.ant 

rersKS 

Sri Rajah CHKLIKANI RAAfA ROW 

GARU AND OTHERS—PLAINTIFFS 
—Respondents. 

Madi'dif Estafc}< Land Act (I of 1908), .s*. 3 (5) — 
Alienee of port <f meivnrarn inferesf, udiether 
landholder — 'ientn'tsi under such alienee, rvhefher ryots 
— KJectnient, unit for — Jarisdiction. 

All alienee in jicrpetuity of a portion of a zetnin- 
dar's )nclvara>n interest in Ituid, becomes a “land* 
liolder” within the rneaniiijf of section 3 (5) of tlie 
Kstates Land Act and tlie tenants under him “rj/e/.v” 
tliouj'h the land itself may not be an “estate” within 
the mcaninf? of section 3 (2) of the Estates Land .\ct. 

Proceedinji'S to eject tenants from sucli land lies 

onlv in a Uovemie Court. 

% 

Sivini Ai>i>alnn(irasin(hniu v. Marada Sanijatii, 17 
Ind. Cas. 120; Brindarana Chandra IlarisclunnU 
ra V. Ramaijija, 2~) Ind. Cas, tiOd; 2(i M. 1^. J. (>00; 
1 Ij. W. 480; Tiijujafa Mallanna v. (loffiiinnkkala 
lianiarnjii, 23 Jnd. Cas. r)31; (1911) M. W. N. H-lo; 
15 M. L. T. 401; Bapfis Missiotiarif Society w Batnakaroi 
Patro, 12 Ind. Cas. 777; (1911) 2 M. W. N 517. 
followed. 

Second appeal against the decree of the 
Court of the 'romporary Subordinate Judge 
of Rajalnnundry, in Appeal Suit No. 178 of 
1912, profern'd against tliat of the District 
Munsif of Ihuldapur, in Original Suit No. 
G0() of 1909. 

iMessPS. M. G. Farthasarafin Aiyaagar and 
V. for the Appellant. 

Mr. NaraipmamurHiif for the Respond¬ 
ents. 

JUDGMENT. 

Sadasiva Aiyaii, J.—We are of opinion that 
in construing Exliibit B as granting only the 
kwlicaratn interest in thelands tothe plaintiff’s 
ancestor, the lower Courts nu.sconstrued tliat 
document. 

That docuinimt clearly alienates in 
perpetuity its, 12') of the annual mvJvaram 
income in favour of the grantee under it and 
that grantee had 1 hercafter, not to pay the 

Rs. 300 wliicli was tiu' rent h'gally duo 
upon it’’ (s(‘(‘ deli nit inn of ripd in section 3, 
clause 15, of tin* Pstalcs lamd .-Vc*!), but liad 
to pay only the lavtiiiralJc kiillnbinli hist of 
Rs. 175. Hi'ing the <uvner of a part 
of the nn'lrannii lu’ght in (he lamls which 
formed part of the estate rytdi lands, he 
became owner of part of the estate, though 


the part owned by him did not itself come 
under the definition of estate ” in section 
3, clause (2). The ratio of the decisions in 
Civil Revision Petition No. 895 of 1910; 
Second Appeal No. 168 of 1912; Sivini 
AppaJanarasimhuln v. Mnrada Sanyasi (U; Sri 
Brindavanachandra llarischandra v. Ramaififa 
(2); Tnngala Mallanna v. Gottumxikkala 
Rnmarajn (3) is that a person may not 
be the owner of an estate ” owing to 
the lands, of which he is the owner, 
not coming under the definition of the word 

estate ”, hut he may yet he a landholder 
within the definition of section 3, clause (5), 
as owning the melvaram of a portion of an 
estate. In the case of Bnpfis Missionary 
Society v. Eafnakaro Pafro (4) the definition of 
landholder is not referred to and considered 
in the judgment. 

The plaintiffs being thus landholders, 
tenants holding ryoti lands under them for 
purposes of agriculture are ryots and cannot 
he ejected e.xcept by proceedings in 
Revenue Court under the Estates Land Act 
(sections 151 to 153). 

The lower Court's decisions are reversed 
and the plaint will be returned to be presented 
to the proper Court. The plaintiffs must 
pay defendant’s costs in all Courts. 

Si’ENCEii, J. — It i.s clear from the grant, Ex¬ 
hibit B, and from the facts found by the lower 
Courts, that the land in the enjoyment of 
the plaintiffs is not an estate falling under 
.section 3 (2) of the Estates Land Act, as the 
grant had not been recognised by the British 
Government and as it did not comprise 
one or more whole villages. It further, did 
not fall under the definition in clause (c). 

But it was undeniably a part of a perma¬ 
nently settled estate and, therefore, if plaintiffs 
come within the definition of 'landholder” in 
section 3 (5), the jurisdiction of the Revenue 
Court over a suit to eject a ryot was not ousted. 
Following Sri Brindavnna Chandra Haris- 
chandra Raja v. Ramayya{'2) to which I was a 
party, I agree with the order proposed by my 
learned brother. 

Appeal allowed, 

(1) 17 Iml. Gas. 120. 

(2) 25 I mi. Cas. 004; 20 M . L. J. 000; 1 L. W. 480. 

'31 2;Uml. Cas. 531; (1914) M. W. N. 345; 15 

L. T. 401. 

(4) 12 Iml. Cas. 777; (1911) 2 M. W. N. 517. 
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BAIKUXTA GUI V. I.AL CHAXD SAMAXTA, 

CALCUTTA HIGH COURT. 

Secoxd Civil Abpeal No. 1619 ok 1913. 

July 17, 1914. 

Present: —Mr. Justice Fletcher and 
]\Ir. Justice Richardson. 
BAIKUNTA GUI axd otheus—Pl.uxtiffs— 

Appellaxt.s 

versus 

LAL CHAND SAMANTA axd others— 

Defendants—Respondents. 

Limitation Act {[X of 190S), .s. 19 Mortyaye hy all 
metnhers of joint Hiiuht family—Acknoirleflgment hy 
karta alone, ivhether fmfficient to keep alive dcht—Civil 
Fvocedure Code V of 1908), 0. XX.Y/I', r. G. 

Where a joint Hindu family property was mort¬ 
gaged jointly by all members of the family not for a 
family purpose liut only to secure a particular sum of 
money, the mere fact tliat one of the joint mort¬ 
gagors had made an acknowledgment, if it turns out 
that he happens to be tlie karta of the joint Hindu 
family, would not be sufficient to keep alive the debt, 
Narayann Ayyar v. Venkataramana Ayyar, 2o M. 220 
(F. B.), followed. 

Appeal from the decree of the Subordinate 
Judge, Second Court, Midnapore, dated the 
22nd February 1913, modifying tliat of the 
Munsif of Ghatal, dated 30th April 1912. 

Dr. Rash Beharu (Jhnse and Babu Bepiu 
Behary Ghose, for the Appellants. 

Babu Alul Krishna Roy, for the Re.spond- 
ents. 

JUDGMENT. 

Fletcher, J. — This is an appeal from the 
decision of the learned Subordinate Judge 
of the second Court of Midnapore, dated the 
22nd February 1913, modifying the decision 
of the Munsif of Ghatal. 

The plaintiffs who are the appellants 
before us got a mortgage from the defendants. 
The property having been brought to sale, 
as I understand, the plaintiffs applied for 
an order under Order XXXIV, rule 6, to 
enable them to recover the balance due on 
the mortgage from the defendants. The 
defendants set up a plea of limitation. The 
plaintiffs relied, in reply to that, on certain 
payments which had been made on the 
mortgage by one Gobardhan, who is said 
to be the hirta of the joint Hindu family 
which the defendants are said to have com¬ 
posed. The judgment of the lower Appellate 
Court is, in some respects, not very clear. 
But so far as I can gather, what the learned 
Judge finds is this: fir^t of all, he is not 
satisfied whether the parties did in fact 
form a joint Hindu family, secondly, he is 


not satisfied that Gobardhan made the pay¬ 
ments as karta of the joint Hindu family, 
so as to bind the other members of the 
family. The money, he considers according 
to the case set up by Sukhoda, the gomasia 
of the plaintiff, had come out of tlie so-called 
ejniali paddy business. "Whether the ejmali 
paddy business formed the part of the 
ancestral or joint estate of the defendants 
we do not know; and the learned Judge seems 
to have doubted whether the money did, in 
fact, come out of the joint family property. 

The case lias been argued before us on 
the fact that the karta is, from the very 
nature of his position, the authorised agent 
of each and every member of the joint Hindu 
family, so as to be able to make a payment 
of the interest to keep the debts alive. 
Whether that is so or not, if it were found 
that tlie borrowing had been made in respect 
of the joint family estate, that would be one 
case. In the present case, although the 
probabilities point to ihe fact that the 
borrowing was made for family purposes, 
there is nothing to show that the execution 
of the mortgage by all the members was, 
in fact, a mortgage of the property for 
purposes of the family. All we can say is 
that it was a mortgage by these various 
joint contractors to secure a particular sum 
of money. If that is so, as pointed out by 
the Full Bench in the case of Narayatia Ayyar 
V. Venkataraviana Ayyar (1), the mere fact 
that one of the joint contractors had made 
an acknowledgment, if it turns out that he 
happens to be the karta of the joint Hindu 
family, would not be suflBcient to keep alive 
the debt. I think, on the whole, that the 
findings of fact in this case are too strong 
for the appellants. I am not satisfied, in my 
own mind, however, that the plaintiffs had 
not originally the right on their side. This 
being a second appeal, we are bound by the 
findings of fact, and the findings, although 
not so clearly expressed as one might wish 
them to be, seem to me fatal to the case 
of the plaintiffs. 

The present appeal, therefore, fails and 
must be dismissed with costs. 

Richardson, J.—I agree. 

Appeal dismissed. 

(1) 25 M. 220 (F. B.). 
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JAI RAM V. SARDAR SINGH. 

PUNJAB CHIEF COURT. 

Second Civh, Aiteal No. 802 of 1911 

May 20, 1913. 

Prpsef7f: —Mr. Ju.stiee Sliah Din. 

JAI RAM— PfiAINTIFF —AI’FELEANT 

rersffs 

SARDAR SINGH and oihers—Defendants 

—Besi-ondents. 

Cuxfom — AliPiidfidii—Ifiiuht /.fz/r —Bralimins of 

Dhcriala Sai<?nn rilhhjr, (iiijar Khan Tnhsil, Iliiral. 
pindi Disfrirt—liurden of pror^f—<),■(!{,iin ij test —Shifting 
of onus. 

To detonniiio whether Brahinln.s liviii£( in a villajfe 
are f^^overnrd by custom or Hindu Law, orditiariTy 
one most important test is wliotlicr the Hrahinins 
in question arc a compact villay.' community or at 
least a compact section of tlie villn'ro communitv. 
In such cases there is a stronjr presumption in favour 
of custom. 


Bishen. Da.s v. Ilnii Dhnu, 7 lud. Cas. 4S3; 03 P. R. 
1910; 100 P, R. 1910; 112 1*. L. H. 1910, concurred. 

A villajre was founded a very lonj' time aj'o hv 
the ancestors of RraliJiiins, j/ut Saigan. tliat fnunthe 
date of its fouiidatif)n tin* majoritv of tin* izropriedors 
liad been Brahmins of this j/o/,'tliat the Brahmins 
liad from the very beginnin*? constituted a compact 
villajfe community, that out of HOI) or 900 per.sons 
livin*,^ in the village .some 000 or 700 were Brahmins, 
that there was no in this vilhijye, that Brahmins 
did not perform any prii'stly functions, tliougli a 
f'ood many of them had taken t<t service, that^sucli 
of tlie Bralimuis who w(«re not in service depended 
for their liveliliood entirely upon n<,mculture, that the 
income of those wlio were in service was supplement- 
ed hy tlieir incoim* ns landowners, and that so far 
a.s rejrards succi'ssion they were not jfoverned by 
Hindu Law, as amon«r them daug'hters were e.vcluded: 

Held, that in view of these facts the initial pro- 
sumption timt tiie Brahmins in tin's viHn*fe were 
governed in matter.s of alienation of ancestral landed 
jmoperty by Hindu Law and not by custom, was 
sufficiently rebutted ami the onus was* shifted on to 
the jiarty who a.sserted that in matters of aliena¬ 
tions they w(U'e gov(u*nod by their personal law and 
that their ])owers of alienation were not restricted as 
tho.so of agricultural tribes. 


Ram ('hand v Tlaihar Das, 91- P. R. 19(l7; 20 P. L. 
R 1908, Ifiiui Xtiiiil V. Ifari (’hand, f Ind Cas (5S7- 

125 P. R 1908; 10 P. L. R. 1909; 182 P. W. R. 1908^ 

Devi Ditto Simjh v. Jtropti, 2 Ind. Cas. 910; 5() P r’ 
1909; 120 P. L. R, 1909; 90 P. W. R. 1909; Dalo v. 

Mohlii, 3 Ind. (’as. 593; 8? P. R. 1909; 131 P. L. R. 

1909; 105 P. W. R. 1909; Dasirandl y. }[ahitnt Krisheti 
Dm-, 9 Iiid. Cus. S 11; 31- P II 1911; 109 P. L. R. 1911; 
119 P.W. R. 1911; }fiisam.n<if ^[al^a v. (lurdif Siinjli, 
d Ind. Cas. 917: 1 P. IL 1910; 1-15 P. L. R. 1909; 128 
P.W. R. 1909; l-'akir ('hand y. Ram ('hand 13 Ind 
Cas. 700; 128 P. L. U.1912; 02 P. W. R. 1912, referred 

to. 


: ml appeal fmm llie decree of the Divi¬ 
sional Judge, Rawalpindi Divi.sinn, dated the 
25111 April DHL 


Bhagat Gohind Das., for the Appellant. 

Bava Sewa Bam Singh, for Rai Bahadur 
Lala Snkh Dial, for the Respondents. 

•H^I^UMENT.—A preliminary objection 
hn.s been urged in thi.s case by the Pleader 
for the respondent.s that since the Divisional 
Judge has dismissed the plaintiff’s suit and 
the value of the suit calculated at thirty 
times the jama is below Rs. 250, no further 
appeal lay to this Court under the unamended 
Punjab Courts Act. As the Munsif passed 
a decree in favour of the plaintiff for pos¬ 
session of part of the land on payment of 
Rs. 600, I hold, following Kishan Chand v. 
Daj-ud-Diti (l), that a further appeal was 
competent to tliis Court. The preliminary 
objection is, therefore, overruled. 

Tlie sole question for decision in this 
appeal is whether tlie parties to this suit, 
who arc Brahmin proprietors of Mauzn 
Dlieriala Saigan, Tahsil Gujnr Khan, District 
Rawalpindi, are governed in matters of 
alienation of ancestral landed property by 
Hindu Law or by custom. The Subordinate 
Judge held that they were governed by 
custom and not lij"" tlieir personal law, while 
the Divisional Judge has come to a contrary 
conclusion. After hearing the Pleaders on 
both sides and carefully considering the 
evidence on the record, I think that the 
view of the Subordinate Judge is correct. 
A reference to the history and 
constitution of Monza Dheriala Saigan, in 
Avliich the parties reside and in which 
the land in dispute is situate, shows 
that this village was founded a very long 
time ago by tlie ancestors of the Brahmins, 
gof Saigan, that from the date of iLs founda¬ 
tion the majority of the proprietors have 
been Brahmins of this got, that since the first 
Regular Settlement tlie village has consisted 
of two tarafs, faraf Brahminan and taraf 
Zamindaran, and that the Brahmins have 
from the very beginning constituted a com¬ 
pact village community. The evidence of 
tlie Patwari sliows that of the total area of 
the village, 1268 ghnmaons, taraf Bnihminan 
contains /O/ ghnmaos and taraf Zaraindai'au 
;>43 ghnmaons. There are four Lamhardars of 
the village, of wliom three are Brahmins 
and one a ^Muhammadan, the latter being 


(1) I liul. Cas. 870; 23 \\ U. imh 197 P. L. R. 1908; 
37 P. W. R. 1909. 
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Lamhardar of taraf Zemindaran. The Pat- 
warl also says that the poptflation is about 
800 or 900 souls, of whom 600 or 700 are 
Brahmins. It is also in evidence that there 
is no hirt in this village and that the 
Brahmins do not perform any priestly func¬ 
tions, though a good many of them have 
taken to service. It appears that such of 
the Brahmin proprietors as are not in service 
depend for their livelihood entirely upon 
agriculture, and that the income of those 
who are in- service is supplemented by their 
income as land-owners. It is further shown 
that so far as regards the rules of succes¬ 
sion, the Brahmins of this village are not 
governed by Hindu Law, as among them 
admittedly daughters are excluded by col¬ 
laterals from inheritance. 

In view of the facts stated above, it seems 
to me that the initial presumption that the 
parties in this case being Brahmins were 
governed by Hindu Law and not by cu.stom, 
has been sufficiently rebutted, and that the 
onus has been shifted on to the party who 
asserts that in matters of alienation the 
Brahmins of this village are governed by 
their personal law. The appellant’s Pleader 
has cited Earn Ohand v. Thakar Das (2); 
llira' Naiid v. Ilari Ghand (3); Devi Difta 
Singh v. Dropti (4) Dalo v. MoJilu (5); 
.Bishen Da^s v. Ram Dlian (6) and Dasioandi 
v. Mahard Krishen Dev (7). On the other 
hand, the respondents’ Pleader has relied 
mainly on Hira Nand v. Hari Ghand (3); 
Musammat Maya v. Gurdit Singh (8) 
and Second Appeal No. 926 of 1910 
[Fakir Ghand v. Bam Ghand (9)] decided 
by this Court on the 9th February 1912. 
I have carefully considered all these 
rulings, and it seems to me that the facts 
which have been proved in the present case 
fully justify the conclusion that the Brah¬ 
mins of Mauza Dheriala Saigan are governed 

(2-94 P. R. 1907; 29 P. L. R. 1908. 

• (3) 4 Inch Cas. 687; 125 P. R. 1908; 10 P. L.K. 1909; 
182 P. L. R. 1908. — 

(4) 2 Tnd. Cas. 940; 56 P. R. 1909; 129 P. L. R. 
1909; 96 P. W. R. 1909. 

- (5) 3 Ind. Cas. 593; 87 P. R. 1909; 131P. L. R. 1909; 

105 P. W. R. 1909. 

(6) 7 Ind. Cas. 483; 63 P. R. 1910; 100 P. W. R. 
a910;112P, L.R. 1909. 

(7) 9 Ind. Cas. 841; 34 P. R. 1911; 109 L.P. R. 1911; 
. 119 P. W. R. 1911. 

(8) 4 Ind. Cas. 947; 1 P. R. 1910; 145 P. L. R. 1909; 
128 P. W. R. 1909 

‘ (9) '13 Ini Cas.’ 709; 62 T. W. R. 1912; 128 P. L. R. 
1912, 


by custom and not by Hindu Law, and 
that in matters of alienation their powers 
are subject to the same restrictions as 
those of agricultural tribes in other parts 
of the Rawalpindi District. In regard to 
cases relating to agricultural land owned 
by Brahmins in this Province, I agree with 
the observations of Johnstone, J., in Bishen 
Doss v. Ram Dhan (6) that 'Wdinarily one 
most important test is whether the Brahmins 
in question are a compact village community 
or at least a compact section of the village 
community. In such cases there is a strong 
presumption in favour of custom”. 

For the reasons given above I hold that 
the parties in this case are governed by 
custom and not by Hindu Law, and that 
the sale in dispute, so far as it relates to 
ancestral land, must be held to be invalid 
unless it is shown to have been made for 
consideration and legal necessity. Both the 
Courts below have found that full considera¬ 
tion passed under the sale in question; but 
whereas the Subordinate Judge has held 
that of the consideration money only Rs. 600 
was raised for legal necessity, the Divisional 

Judge has not dealt with this point because 
upon his view of the case, the question of 
legal necessity for the sale did not arise 
at all. Holding as I do that legal necessity 
for the sale of the ancestral land must be 
proved, I must accept this appeal and set¬ 
ting aside the decree^of the Divisional Judge, 
I send the case back under Order XLI, 
rule 23, Civil Procedure Code, for a decision 
of the question as to how much of the sale 
consideration was covered by legal necessity 
in this case. The appellant will get his 
costs in this Court against the contesting 
respondents. 

Appeal accepted] Gase returned^ 
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SUNDARAilMA V. KAMAKOTIAII. 

MADRAS HIGH COURT. 

Secoxij Civil Appeal No. 855 op 1912. 

August 27, 1914. 

Present: —Mr. Justice Sankarau Nair and 

Mr. Justice Tyabji. 

SUNDARAMMA —Plaintiff—Appellant 

versus 

KAMAKOTIAH and another—Defendants 
Nos. 3 and 4 —Respondents. 

Hindu, Law—Joint familij—Partition—Pretiu,mption — 
Certain properties left joint, ivhether co-parcenary right 
retained in those properties. 

When there is a partition in a joint Hindu family, 
the presumption is that it is a complete partition 
in status and of all the properties. If certain pro¬ 
perties were left jundivided, there is no presumption 
that the co-parcenary right is retained in those 
properties. 

Ga u risk a ka r Pa ra bhu ra m v. Atm a ra m Raja ra m, 
18 B. 611, Vaidyanatha Aiyar v. Aiyasami Aiyar, 1 
Ind. Cas. 408; 32 M. 191; 19 M. L. J. 94; 5 M.:L T. 49, 
followed. 

Second appeal against the decree of 
the Court of the Subordinate Judge of 
North Arcot, in Appeal Suit No. 185 of 
1911, preferred against that of the District 
Munsif of Chittoor, in Original Suit No. 
618 of 1909. 

Messrs. L. A, Govindaraghava Aiyar and 
P>. Rangasanii Aiyangar, for the Appellant. 

Mr. C. S. Venkatachariar, for the Respond 
ents. 

This second appeal and Civil Miscellaneous 
Petition No. 2594 of 1912 to admit in evidence 
a partition list coming on for hearing on 
the 4th April 1913, the Court delivered 
the following 

JUDGMENT.--Tlie District Munsif should 
have decided whether the partition list 
tendered was admis.sible in evidence or not. 
He is directed to return a finding whether 
this document i.s admissible. He may receive 
fresh evidence on this question. 

The finding will be submitted within six 
weeks from this date, and seven days will 
be allowed for filing objections. 

In compliance with the order contained 
in the above judgment, the District Munsif of 
Chittoor submitted the following 

BINDING.— I’ho case lias been remanded 
by the Higli Court for a finding on the 
following question:— 

Whetlier the partition list tendered is 
admissible in evidence. 

2. The partition deed is badly torn. A 
translation tbereof is printed at pages 13 to 


20 of the printed papers (documents). It 
appears from the list that the partition 
was commenced on 25th July 1871 and 
that it was completed on 17th August IbVl, 
The last paragraph at page 20 shows that 
the document is a partition deed, though it is 
signed only by three of the four members 
of the family and a share is allotted to 
Subbayyar’s son, Munusami Iyer, who has 
not signed the document. 

3. The plaintiff has further examined 
the plaintiff's sixth witness, Viraraghava 
Aiyar, mainly to show that the family had 
no other land in Chinna Thottalam, that 
it was punja land at the time of division 
and that the land was included in the 
document now in question. The witness 
says that he signed the list but this does 
not seem to be correct. No other oral 
evidence has been adduced. 

4. The document in question is governed 
by Article 39 of the General Stamp Act 
XVIII of 1869 and is subject to a 
stamp duty of Rs. 16 and a penalty of 
Rs. 160-0-0. It is not clear why the Deputy 
Collector, to whom the document was sent 
impounded, has not collected the stamp duty 
leviable thereon and such penalty as he 
may think fit to levy. It has been argued 
that the partition was completed before the 
lists were prepared and that the lists need 
not, therefore, he stamped, relying on the 
case reported as Nihol Chand v. David Sassoon 
i)' Co. (1). But the document is clearly 
a partition deed and further, the lists 
were drawn up in the present case on the 
dates on which the properties were divided, 

5. Ifurther, the document requires registra¬ 
tion under section 17 of the Indian 
Registration Act VIII of 1871; for, from 
Exhibits D, E, ¥, G and H filed in the suit, 
it is clear that the value of each share 
exceeded Rs. 100. I find, theiefore, that 
the document is not admissble in evidence 
as it has not been registered. 

This second appeal and Civil ^liscellanous 
Petition No. 2594 of 1912 coming on for 
hearing on the 12th January 1914, after the 
receipt of the above finding, the Court made 
the following 

ORDER.—The partition deed which we 

(1) 16 Ind. Cos. 28; 231 P. W. R. 1912: 229 P. L, 
R. 1912. 
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mark for identiBcation (M) is not inadmis¬ 
sible for want of registration, Act II of 
1884. It is admissible in evidence on payment 
of penalty, which the appellant undertakes 
to pay if the Subordinate Judge finds the 
document genuine and requires to be stamped. 
If it is admitted, then the finding that if 
Ramiah was in possession it was tlie possession 
of a co-parcener on behalf of himself and 
defendants Nos. 3 and 4, cannot be supported. 
We willjtherefore, direct the Subordinate Judge 
to submit a revised finding on the question 
whether the plaintiff’s husband had been 
in possession for the statutory period and 
whether he had acquired title by such 
possession, after receiving the document in 
evidence, if genuine, and on payment of 
the penalty if required. Fresh evidence 
may be received. 

The finding should be submitted within six 
weeks from the date of this order, and seven 
days will be allowed for filing objections. 

In compliance with the above order, the 
Subordinate Judge of North Arcot submitted 
the following 

FINDING.— 

So, there had not been adverse possession 
on plaintiff’s husband’s part in my opinion, 
^'.e., possessien adverse to defendants Nos. 3 
and 4, for the statutory period for him to 
have acquired a valid title thereby. I accord¬ 
ingly find the point in the negative. 

This second appeal coming on again 
for hearing after receipt of the above finding, 
the Court delivered the following 

JUDGMENT.—We accept the finding that 
the plaintiff’s husband Ramayya did not 
acquire the property by exclusive posse.ssion. 

It is argued by the appellant’s Pleader that 
the plaintiff is entitled to a decree for joint 
possession to the extent of her deceased 
husband’s interest in the property. Mr. 
Venkatachari contends that, as the property 
was left joint property when^the rest of 
the properties were divided, the husband’s 
interest survived to the respondents by 
survivorship, and he relies upon Gavrishankar 
Parabhuram v. Atmaram Rajaram (2). 
When there is a partition, the presump¬ 
tion is that it is a complete partition in 

(2) 18 B. 6.1, 


status and of all the properties. If cer* 
tain properties were left undivided, there is 
no presumption that the co-parcenary right 
is retained in those properties. See 
Vaidyanatha Aiijar v. Alyasamy Aiyar (3). 
Moreover in this case the Judge finds that 
there was a division in interest and the 
husband and his brothers were co-owners, 
though in another place he casually refers 
to one of them as a co-parcener. 

We, therefore, declare that the plaintiff 
is entitled to the interest in the property 
to which her husband was entitled and 
decree that she be restored to joint pos¬ 
session. The parties will bear their own 
costs in this Court. 

Appeal allowed. 

(3) 1 Ind. Cas. 408; 32 M. 191| 19 M. L. J. 94; o 
M. L. T. 49. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 786 op 191,3. 

December 4, 1914. 

Present :—Mr. Justice Tudball. 

RAGHUBAR CHARAN— Defendant— 

Appellant 

versus 

KRISHEN BALDEO— Plaintiff— 

Respondent. 

Agra Tenamij Act {II of 1901), -f. 104 (2)— Suit for 
projits—Liability of lambardar to account—Burden of 
proof. 

It isthe duty of alamhardar to maintain accounts of 
collection and disbursement. The fact that the village 
patwari maintains accounts does not exonerate the 
lambardar or free him from his duty of maintaining 
his accounts. 

In a suit for pi'otits against a lambardar^ once the 
liability to account has been admitted by the defend- 
ant or held proved against him, it is the duty of the 
Court trying the suit to call upon the defendant to 
file his accounts and to produce his books and prove 
his accounts. 

The initial burden on the plaintiff is to prove 
that the defendant lambardar is liable to account. 
This shifts the burden on to the lainbardar to prove 
the accounts. When this has been done, it is open 
to the plaintiff to prove that there are uncollected 
items which would not Ivave remained uncollected 
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kaghubah charan v. krishen baldeo. 

but for tlic nc"Hgoncc or misconduct of tlie dcfend- 
aii . 

.Second appeal from the decision of the 
District Judge of Cawnpore, dated 4th 
April 1913. 

Mr. A. P. Dtihe, for the Appellant. 

Mr. Harendra Kriahna MuJcerji, for the Re¬ 
spondent. 

JUDGMENT.—This is a simple suit for 
profits. When this appeal came before a 
learned Judge of this Court, he decided 
one issue and remitted another for a find¬ 
ing by the Court below. That Coiu't has 
now found that the plaintiffs have failed 
to prove that any items of the income 
remained uncollected by the lamhardar. 

The first Court granted a decree for 
profits calculated on the collections (is recorded 
in the patwori's papers. 

The following table shows the demand 
and the collections recorded by the pnfwari :— 


Year. 


1315 

1310 

1317 


Demand. 


jColk'ctions 

l 



Ml lo S| 17 M 3 
(>21 2 0 132 2 0 

j 

024 10 0, 3<)0 0 0 
1 


The lower Appellate Court calculated 
profits on the (igures in the demand column 
and decreed accordingly. 

This Court then remitted the issue noted 
above. 

Now this is a suit against a lamhardar 
who acts as the agent of the co-sharers in 
the nianagenujiit of the village. It is his 
duty as (aiiihardar to maintain accounts. In 
a suit of this iiatnre once the liability to 
account lias been admilted by the defendant 
or held proved against liim, it is the duty 
of the Court trying the suit to cull upon 
the defendant to file his accounts and to 
produce his books and prove liis accounts. 


i he faet that the village pn/zenr/ maintains 
accounts does not exonerate the lamhardar 
or free him from liis duty of maintaining 
his accounts. De, no doubt, is bound to 
furnish true information to the ^nitirari to 
enable the latter to inuiiitain liis books, but 
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the pativari is not and cannot be always 
present when the lamhardar makes collec¬ 
tions and it is a mistake to look upon the 
patwarfs accounts as the lamhardars own 
accounts. 

To proceed, when the lamhardar has 
furnished accounts, it is open to the other 
side to challenge them. The Court then 
goes into the matter and settles the accounts 
and should then calculate the profits on 
what it considers to be on the evidence, 
the correct figures showing actual receipts 
and disbur.sements. 

There is an exception to this. In section 
1()4 (2) it is laid down that the Court may 
not only award a share of the profits 
artnallii ndlecfed, but also a share in such 
sum as the plaintiff may prove to have 
remained uncollected owing to the negligence 
or misconduct of the lamhardar. 

It must be noted that this refers only 
to such sum as may remain actually nn~ 
collected. 

This section docs not throw on the plaint¬ 
iff the burden of proving tlie accounts. 
The initial burden on the plaintiff is to 
prove that the defendant lamhardar ishtihle 
to account. This shifts the burden then 
on the lamhardar to prove the accounts. 
AVben this lia.s been done, it is open to the 
plaintiff to prove tlmt there are uncollected 
items which would not have remained 
uncollected but for tlie negligence or 
misconduct of the defendant. 

Now in the present ca.se, it was the 
plaintiff's plea in the beginning (vide the 
,plaint) and all through the suit tlmt the 
accounts in the pafirari\s books were untrue 
or incorrect, that tlie defendant who is bis 
brother and on bad terms with him, has 
intentionally not bad recorded in the 
patu\irr$ books the sums which be has 
actually collected. 

Now the figures quoted above as recorded 
in the pafwards books rouse the greatest 
suspicion that this cliarge is correct. The 
yowr 1315 Fasli was, no doubt, a famine 
year and this explains the low demand 
and low collections, though the Cawnpore 
District was not a famine district and is 
canal-irrigated. But in regard to the years 
13U) and 1317 Faslis there is no explanation 
offered for the low collections recorded in 
tlio pativari's books. It has been alleged by 
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the patioari that the defendant neither sued 
nor distrained for any rents in these years. 
The burden is, therefore, heavy on the 
defendant lamhardar to produce and pi’ove 
his accounts. 

I see that he has not attempted to do 
anything of the sort, but neither of the 
Courts below called on him to produce his 
accounts and prove them and the patwari'^s 
evidence is practically the only evidence. 

In my opinion the case should go back to 
the Court of first instance for re-trial. The 
Court should call upon the defendant to 
produce and prove his accounts and allow 
the plaintiff an opportunity of challenging 
them. It may be necessary to appoint a 
Commissioner to make a local inquiry from 
the tenantry if either party demands it. If 
the defendant refuses or fails to produce 
his accounts, then the Court may be justified 
in presuming that the lamhardar has collected 
the whole of the income and decreeing 
accordingly; but the circumstances of each 
case must receive due consideration and 
weight. If accounts are furnished and the 
Court comes to a decision as to the amount 
actually collected, then it may have to con¬ 
sider those items which have remained un¬ 
collected by reason of the negligence or 
misconduct of the lamhardar^ if the plaintiff 
raises the plea and gives evidence thereon. 

I, therefore, allow this appeal. I set aside 
the decrees of the Courts below and remand 
the suit to the Court of first instance through 
the lower Appellate Court, with direction to 
re-admit the suit on its original number and 
to proceed to hear and determine it ac¬ 
cording to law in view of the remarks made 
above. Costs here and heretofore will be 
costs in the cause and will abide the result. 

Costs in this Court will include fees on 
the higher scale. 

Appeal allowed\ Suit remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 494 of 1912. 

October 23, 1914. 

Present: —Mr. Stuart, A. J. C. 
BAKKHA SINGH and anotheu—Plaintiffs 

—Appellants 
versus 

GAYA DIN SINGH and another— 
Dependants—Respondents. 

Ottdh Laws Act {XVIII of 1876), s. 9, cl. 
(2)— pre-emption, right of—Sharer in mahal being 
related to vendor, preferential right of, over sharer 
not so related. 

Where certain lands held in under-proprietary 
tenure, situate in a village consisting of only one 
mahal, within the meaning of section 9 of Act XVIII 
of 1876, were sold to persons who owned a pro¬ 
prietary share in the village but were not related to 
the vendor, and a suit for pre-emption was instituted 
by the appellants who not only owned a proprietary 
share in the village but were also related to the 
vendors: 

Held, that the appellants could claim pre-emption 
as co-sharers in the mahal under clause (2) and as 
they were related to the vendors while the vendees 
were not so related the appellants had a right pre¬ 
ferential to that possessed by the vendees. 

Second appeal against the decree of the Addi¬ 
tional District Judge, Lucknow, dated 22nd 
August 1912, upholding that of the Munsif of 
South Lucknow, dated 19th May 1912. 

Mr. Manmolian Nath ChaJc, for the 
Appellants. 

Babus Gohd Parshad And Ladiman Parsliad 
Yarma, for the Respondents. 

JUDGMENT.—^Bhago Singh owned a 4- 
pies l6-krants share in Sathwara. He sold 
this share to Sardar Singh in 1873 transfer¬ 
ring to the vendee a complete propi ietary title 
in the share with the exception of an area 
of 5 bighas 6 biswas. He transferred to the 
vendee the rights of a superior proprietor 
over the latter area, and retained the rights 
of an under-proprietor with regard to the 
same. The under-proprietary rights in this 
area were subsequently inherited by Lau 
Singh, who transferred them by sale to Gaya 
Din Singh, son of Sardar Singh, and Mata 
Din Singh. The two latter have a share of 
9 pies and 12 (cratits in the village. This 
share includes the share of 4 pies and 16 
Jcrants already mentioned as having been 
purchased by Sardar Singh. Gaya Din Singh 
and Mata Din Singh are not related to Lau 
Singh. Bakkha Singh and Ghisyawan Singh 
vyho own a share of 1 anna 7 pies ^nd 
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4 kraaf.’i in tlie village, claim to exercise a 
right nf prc emption over the 5 highas and 6 
hiswa-i in question. They are related to Lau 
Singh. I find that in Satliwara there is 
only one mahal witliin the meaning of section 
9, Act XVIII of 1876, and that there are 
no sub-divisions of the village within tlie 
meaning of the same secti(m. The learned 
District Judge rejected the appellants' claim 
on the grounds that, as the property was an 
under-proprietary tenure, the right of pre¬ 
emption went in the first place to co-sharers 
in the under-pi’oprietary tenure, and in their 
absence to its superior proprietor, and, inas¬ 
much as the plaintiffs were neither co-sharers 
in the under-pi’oprietary tenure nor its 
superior proprietors, they had no riglit of 
pre-emption. The present appeal is pre¬ 
ferred. 

The learned District Judge based his 
finding mainly upon the decision of Ashmf- 
nn-mssn v. Parhhn Naraiu (1) in which 
Young, J. C., interpreted section 9 of Act 
XVIII of 1876 to mean that the right of 

pre-emption existed in favour, fmfJi/y of co- 
sharers of the pdfti of the tenure (/.c., proprie 
tary or under-proprietary as the case may be) 
in which tlie property in dispute is comprised, 
seamdiuy of co-sliarers of tlie whole mahal^ 
and, thinllg, of members of the proprietary 
body (if the community is a proprietary 
body) and of members of the under¬ 
proprietary body (if the community is an 
under-proprietary body). He decided timt 
in the case of an under-proprietary tenure 
the under-proprietary body was to be held to 
be an entity absolutely .separate from and 
unconnected with the body of superior 
proprietors and that membership of the one 
body gave no claim to pre-empt the property 
of the other body, except in so far as was 
permitted by the provisions of clause 4 of the 
section. 


'riie general principle of that decision 
supports the view taken by the learned 
District Judge. Hut the learned District 
Judge omitted to note that the view taken by 
Mr. Voung was dissented from in the later 
cas(‘of Ih ighijar St ugh v. ('ourf o/ ll'u/v/.s', 
BamutigarDisfn'rt (lumhi <nid Hup linm 
(J) after reference to the Hon'lde High Court 


of Allahabad. The latter decision does not, it 
is true, deal explicitly with clauses 1 and 2, 
but it differs definitely from the view taken 
by Mr. Young in certain other previous 
cases, and accepts the principle that incase 
of the existence of an under-proprietary 
body the persons composing that body form 
together with the per.sons composing the pro¬ 
prietary body one entity, of which the under- 
proprietary body is a part, and that the two 
bodies are not separate entities. The final 
determination of this principle renders the 
decision of the particular point in this appeal 
less difficult. The provisions of clause 1 
have, of course, no application, but, as the 
co-sharers in the village, which in this 
instance consists of one mahal, include co¬ 
sharers in the proprietary-body the appellants 
can claim pre-emption as co-sbarers in the 
mahal under clause 2, and, as they are 
related to the vendors and the vendees nro 
not related to the vendors, the appellants 
have a right preferential to that possessed 
by the vendees. The fact that the vendees 
are not strangers does not help them [Mahahir 
Prasad v. Pam Jiwau Lai (8)]. The parties 
have in the cour.se of argument agreed that 
tlie sum of Rs. 500 sliould he fixed a.s the 
amount to he paid for exercise of the right 
of pre-emption in the event of the Court 
findingdhatsuch aright exi.sts. 

I, therefore, decree this appeal and direct 
that the appellants be awaixled pos.session 
of the 5 htghas and 6 hiswas in question, 
conditional on their paying Rs. 500 into 
the Court of the Munsif, South Lucknow, 
within three months from the date of this 
decree. If this payment be made, the 
contesting ro.spondents shall pay their own 
co.sts and those of the appellantxS in all 
Courts. If this payment be not made within 
the period fixed, the suit will stand dismissed, 
and the appellants will pay their own costs 
and those of the contesting respondents in 
all Courts. 

Appeal decreed. 

(3) 8 Iiuh Cas. 272; 13 0. C. 200. 


(1) Selt'cl (’:isoNo. 110. 

(2) 0 0. C. 2m. 
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TIRATH SINGH V, RAM CHAND. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1835 op 1912. 

October 17, 1914. 

Fresent: —Mr. Justice Chevis and 
Mr. JuvStice Shadi Lai. 

TIRATH SINGH and others—Dependants 

—Appellants 
vemis 

RAM CHAND —Plaintiff and another— 
Dependant—Respondents. 

Civil Procedure Code {Act V of 1908), 0. XLI, r. 23, 
O.XLIII, r. 1 (u)— Rejection of plaint hy first Court 
—Order of Appellate Court setting aside order of rejec¬ 
tion and remanding case for trial on merits^ appeal /row, 
'whetJier competent. 

An order of an Appellate Court setting aside an 
order of the Court of first instance rejecting a plaint 
and directing it to proceed with the trial of the 
suit on the merits, is not an order under Order XLI, 
rule 23, and is not appealable under Order XLIII, 
rule 1 (i*). 

Second appeal from, the order of the 
Divisional Judge, Shahpur Division, dated 
the 4th October 1912, reversing that of the 
District Judge, Jhang, dated the 21st June 
1912, and remanding the case to the first 
Court. 

Mr. Kirkpatrick, for the Appellants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

ORDER.—(Is^ Augmt 1914).—The hear¬ 
ing of this appeal was concluded on the 
22nd July 1914 and the judgment was 
reserved. We subsequently discovered 
that there was a judgment of the Calcutta 
High Court reported as Braja Lai Mitra 
V. Upend/ra Krishna Mitra(X)i which laid down 
that the order of the Appellate Court setting 
aside the order of the Court of first instance 
rejecting the plaint and directing it to 
proceed with the trial of the suit on the 
merits does not come under Order XLI, 
rule 23, and that no appeal lies therefrom. 
This ruling is on all fours with the pre¬ 
sent case and as it was not cited by the 
Advocate for the respondent, Mr. Kirkpat¬ 
rick had no opportunity to meet it. We, 
therefore, brought it to the notice of the 
learned gentlemen engaged in the appeal 
and intimated to them that we would like 
to hear further arguments on the question 
whether an appeal in this case is competent. 

No suitable date before the vacation 
could be fixed. We, therefore, adjourn the 
hearing to Saturday the 17th October 1914 


when the case will come up before us as a 
Special Bench. 

JUDGMENT.—Our order of the 1st 
August 1914 shall be read as part of this 
judgment. The learned Counsel for the 
appellants admits that the judgment in 
Braja Lai Mitra v. Upendra Krishna Mitra (1) 
is directly applicable to the facts of 
this case and that there is no point of 
distinction between the two cases. Following 
that judgment, we hold that the order of 
the Divisional Judge setting aside the order 
of the District Judge rejecting the plaint 
and directing him to proceed with the trial 
of the suit on the merits, is not an order 
under Order XLI, rule 23, and that it is not 
appealable under Order XLIII, rule 1 (n). 

We accordingly dismiss the appeal but 
having regard to the fact that the judgment 
of the Calcutta High Court was not cited 
by the learned Advocate for the respondents 
and to the circumstances of the case, we 
direct the parties to bear their own costs 
in this Court. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 926 op 1912. 

February 24, 1914. 

Fresent: —Mr. Justice Seshagiri Aiyar. 

M. SUBBAYYA— Defendant—Petitioner 

versm 

M, RACHAYYA and another—Plaintiffs 

—Respondents. 

Civil Procedme Code {Act V of 1908), 96— 
Suit based on contract decreed by Civil Court having 
jurisdiction over place of jormation of contract—Place of 
contract transferred after decree to another Civil 
Court—What Court authorised to hear appeal from 
decree — Jurisdiction. 

In a suit based on a contract, one day after a 
decree was passed by tbe Civil Court within whose 
jurisdiction the place of formation of the contract 
was situated, that place was added to the jurisdic¬ 
tion of another Civil Court: 

Held, that an appeal against the decree would lie 
to the Appellate Court authorised to hear appeals 
from the latter Civil Court, and not to the Appellate 
Court authorised to hear appeals from the former 
Civil Court which had passed the decree. 

Petition, under section 115, Civil Proce-^ 
dure Code, 1908, praying tbe High Court 
to revise the order in Appeal No, 72 of 


(1) 6 0. L. J. 214. 
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1902, preferred against that of tlie District 
Munsif of ^ladanapalle, in Original Suit 

Ko. 299 of 1910. 

Dr. S. Swaminadhariy for the Petitioner. 

ORDER.—The District Munsif of Madana- 
palle passed a decree in favour of the plaintiff 
in Original Suit No. 299 of 1910 on tlie 30th 
of March 1911. Tlie contract which gave 
rise to the litigation was made in Kadiri, 
which was at tlie time of the suit within the 
jurisdictionof tlieMadanapalle DistrictMunsif. 
The scheme for the re-distribution of districts 
came into force on tlie 1st of Apri I 1911, by 
which Kadiri was added to the jurisdiction of 
the District Munsif of Penukonda. From 
Madanapalle appeals lie to the District Judge 
of Cuddapah; from Penukonda to tlie District 
Judge of Bellary. Tlie defendant filed the 
appeal in the District Court of Bellary on the 
26th of Juno 1911 against the decision in 
Original Suit No. 299 of 1910. The District 
Judge held that the appeal lay totheCuddapah 
District Court, and returned it for pre.sentation 
accordingly. The District Judge of Cuddapah 
on the appeal beinc: presented to him came to 
the conclusion that he had no jurisdiction. 
This revision is against the said order. 

There is no Madras decision directly bear¬ 
ing on the matter. Section 13 of tlie Madras 
Civil Courts Act gives no indication regarding 
the appellate forum; section 96 of the Code of 
Civil Procedure .says that an appeal “shall lie 
to the Court authorised to hear appeals.” 
The (luestion is whether that Appellate 
Court is one which had jurisdiction when the 
suit was decided or at the time when the 
appeal came to be presented. Two ca.ses 
relating to execution of decrees in which the 
question was wliether the Court which passed 
tlie decree or tiio Court to winch territorial 
jurisdiction was assigned subsequently should 
entertain applications, came up for considera¬ 
tion before tbo High Court. In Snhhitih 
Naichsr v. Itamandlhan Chettiar (1), the 
learned Judges were of opinion that lo.ss 
of territorial jurisdiction {pso facto 
effected a transfer of venue. This view 
derives support from the actual order that 
was made in Atagappa J/af/u/nyur v. 
Tiiiyagamja Mu<hiU{/ar (2). There are only 


(1) 22In(l. Cus. 809; (19M) I\r. W. X. 205- 1 h AV 
28 M. L. .1. 18!»; 87 M. •P)2 

(2) 7 Ind. Ous. 864; (1910) M. W. N. 477; 8 M. h T 
299. 


two cases in the other High Courts. The 
decision in Allah Dei Begam v. Kesri Mol 

(3), which is to the effect that appeals lie 
to the Court to which the territory is 
added is based on the construction of 
the language of section 17 of the North- 
Western Provinces Civil Courts Act. The 
learned Judges of the Calcutta High Court 
in Harahati v. Satyahadl Behara (4) came 
to a similar conclusion on the interpreta¬ 
tion of the language of the special Statute 
and of the notification of the (xovernment 
bearing on it. I do not find any direct 
English decision on the point. But in 
American Encyclopanlia, Volume II, page 
965, it is stated that the jurisdiction of 
the cause is not transferred to the ap¬ 
pellate tribunal until, under the particular 
laws prevailing, the appeal is perfected.” 
The above discu.ssion .shows that the 
Legislature in India favours the view that 
the original Court should have no jurisdic¬ 
tion when the place where the contract 
wa.s made is taken away from its limits. 
The law in America is in consonance 
with this principle. I must hold on the 
authorities referred to by me that the 
appeal lay to the Di.striet Court of Bellary. 
I am aware that the convenience of the 
litigants will not be advanced by this 
conclusion. In case the Appellate Court 
should either remand the ca.se for fresh 
disposal or ask for a finding upon new 
issues, it is desirable that the case should 
go hack to the Munsif who heanl it 
originally. If the appeal is heanl by the 
Bellary Di.striet Judge in this case, he 
will liavc no power to send the case down to 
the District Munsif of Madanapalle. But in 
matters of procedure uniformity is of the 
essence of the administration of justice and 
as it has been hold already that in regal'd 
to applications for execution the Court 
which decided the suit ceases to have 
jurisdiction by the transfer of territory, 
the decision in this case should hi^ that 
the appeal lies to tlio District Judge of 
Bellary as Kadiri is part of the Bollary 
District. 

The appeal will he sent to that Court to 
be disposed of according to law. 


Becision alloweiL 
60 28 A. 98; A. W. N. (1905) 199; 2 A. L. J. 57G. 

(4) 34 C. 630; 5 C. h. J. o50. 
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KUPAN SINGH V. CHAMPA LAL. 

ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1022 of 1913, 

November 19, 1914. 

Present :—Mr. Justice Chamier and 
Mr. Justice Piggott. 

RUPAN SINGH —Defendant—Appellant 

versus 

CHAMPA LAL and others—Plaintiffs 

—Respondents. 

Transferof Property Act {IV of 1882), ."-s. 51, G3, 72 — 
Improve me Ilf ^Mortgagor (ind mortgagee—Mortgage of 
kacha /iOMxc-Pacca doubte-sforied hou.<e built on 
kaclia house falling doivn — Mortgagor, liahiUfy of 

A kacha one-storied house was usufructuarily mort¬ 
gaged for Es. 400. The mortgagee built a pacca room 
in place of a kacha room that liadfallen down and over 
the new room he built a second storey and put up a 
pacca staircase to communicate witli the upper storey. 
The whole construction cost him alx)ut Ks. 300: 

Held, that the mortgagee was entitled to recover 
from the mortgagor the cost of the now room on 
the ground floor, as its construction was covered by 
section 72 of the Transfer of Property Act. 

Held, further that the mortgagee was not entitled 
to recover the cost of the upper storey and the 
staircase as they wore built by him for his owm con¬ 
venience and comfort without any necessity and 
without the mortgagor’s desire or consent. 

Rahamatallah Beg v. Tusuf All, 16 Ind. Cas. 635; 
10 A. L. J. 124, Shepard v. Jones, (1882) 21 Ch. D. 
469; 47 L. T 604; 21 W. R 308, distinguished. 

Arunachella Chetti v. Sithnyi Ammal, 19 M. 327, 
Sammo v. Abdul Wahid, A. W. N (1883) 208, referred 
to. 

Second appeal from the decision of the 
District Judge of Benares, dated 6th May 
1913. 

FACTS.—Champa Lai, a subsequent 
mortgagee, brought the suit for redemption 
against Rupan Singh, the defendant-appel¬ 
lant, claiming to be entitled to redeem on 
payment of the principal amount of the 
mortgage. The defendant refused to allow 
redemption without payment of a sum which 
he had spent on repairs and improvements 
and payment of taxes. The first Court 
disallowed these sums and decreed the suit. 
On appeal, the District Judge allowed an 
item spent on the re-building of a room 
and confirmed the first Court’s decree in 
other respects. The defendant appealed to the 
High Court and the plaintiffs filed cross- 
objections, 

Mr. Harnandan Prasad, for the Appellant:— 
The lower Appellate Court omitted to award 
interest on the amount allowed to us. We 
must get that, as the mortgage-deed provides 
for payment of interest and also because 
we are entitled under the general law 


m 


as laid down in section 72, Transfer Property 
Act. 

We must also get the amount spent on 
payment of taxes. ^Ye were occupying the 
house and were bound to pay the taxes under 
the Muncipality Rules. 

e are also entitled to get the money 
which we spent on tlie staircase and the 
room in the upper story. The finding is that 
they are lasting and permanent. They must 
also increase tlie saleable value. They are 
also reasonable as the amount found to 
have been spent on them is Rs. 160 nearly, 
which Avould be about one-third of the 
mortgage-money. In deciding whether con¬ 
structions are reasonable or not, the amount 
spent on the constructions and the customs 
and feelings of the parties must be looked 
at. Here the mortgagee is a Hindu 
and Hindus require privacy. As the room 
in the upper story was built for privacy, 
it must be lield to be reasonable and neces¬ 
sary. 

Money can be claimed for improvements and 
additions. I rely on Hahamatullnli Beg v. 
\ttsuf All (l); Dnrga Singh v. Naurang Singh 

(2); Shepard Jones (3); Sandon v. Jlruper 
(4); Ghase on Mortgage (4th Edition), pages 
546, 547; Coote on ^Mortgages (b’th Edition), 
page 1232, paragraph 2324; Fisher on Mort¬ 
gage (6th Edition), paragraph 1783. 

Improvements are allowed on the ground 
that the mortgagor should not liave the 
benefit of something which he does not yay 
for, and to enable the mortgagee to enjoy 
the property comfortably. 1 submit that 
the mortgagor has no right to retain and 
enjoy the improvements witliout paying 
for it. 

The ruling reported as Arunachella Chetti 
V. Sithayi Ammal (5) >vas very wide 
in its terms, and was doubted in Ghosh’s 
Mortgage, page 549. The ruling reported as 
Sammo Abdul Wahid (6). does not show 
whether it was under the Transfer of Property 
Act. In any case, we should be allowed to 
remove the materials. 

(1) 16 Ind. Cas. 635; 10 A. L. J. 124 

(2) 17 A. 282; A.W. N. (1895) 69. 

(3) (1882) 21 Ch. D. 469; 47 L.T. 604; 21 W. R. 308 

(4) «1843 6 Beav. 246; 49 E. R. 820; 12 L. J. Ch 
309; 63 R. R 72; Affirmed on Appeal 14 L. J. Ch 120 

(oj 19 M. 327. 

(6) A. W. N. (1883) 208, 
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Mr. Lalif 'Mohan Baiierjee, for the Respond¬ 
ents:—The finding is that the constructions 
were unreasonable and were made without 
the mortgagor's consent. Ihe mortgagee is, 
therefore, not entitled to be paid for such 
constructions. This view found fovour in 
Sammo v. Ahdnl Wahid (6) and Arunachclla 

iVwHi V. Setlinyi Animal (5). 

The mortgagee had no right to make such 
constructions as to make it impossilile for 
the mortgagor to redeem. He is in effect 
trying to ‘\inprove the mortgagor out of 

his estate.” 

It has been laid down in all the rulings 
relied on by the other side that the expen.ses 
should be reasonable. The finding in this 
case is against the appellant, feo he cannot 
recover these items. 

The Transfer of Property Act is framed 
to meet all contingencies and the mortgagee 
cannot get any charges not allowed by the 

Transfer of Property Act. 

The amount spent on re-building the 
room which had fallen down should also 
not have been allowed. Tlie mortgagee 
should not have built a poccu room in place 
of the kacha room. He should have re-built it 
in the same way. Such a construction 
cannot come under section 72 (t), Transfer 
of Property Act. 

Mv, Hnrnandau Prasad in reply:—The 
question as to whether construction allowed for 
comes under section 72 (/>) is a finding of 
fact and cannot be questioned here. 

JUDGMENT.—This appeal arises out of a 
suit for redemption of a mortgage of a house 
in the city of Benares made to secure 
payment of a sum of its. -lOO. Wliile in pos¬ 
session of the property, the mortgagee who 
is the appellant Indore us built a pacca room 
in place of a k(tch<i room that had fallen down 
and over the new room he built a second story 
and he put up a pmra stairca.se to com¬ 
municate witli tlie upper story. The new 
ground floor room cost Rs. ldr7-(j-0, the 
upper room cost Rs. 112 and the staircase 
cost Rs. 4G-8-b. The mortgagee claims to 
be entitled to these three sums upon redemp¬ 
tion of tho mortgage, also to a small .sum 
paid l)y him tor taxes. Tlie first Court dis¬ 
allowed the mortgagee’s claim to those sums 
and gave the plaintifT-respondent a sum 
for redemption on payment of Rs. dOO 
only. On appeal the District Judge allowed 


the costs of the ground floor room but 
disallowed the other items. The mortgagee 
has appealed to this Court regarding the 
item.s disallowed and there is a cross-objec¬ 
tion regarding the cost of the ground floor 
room. 

Taking the cross-objection first, we think 
that the District Judge Avas clearly right 
in allowing the cost of the ne^v room on the 
ground floor, the original room had fallen 
down and tlie mortgagee Avas entitled to 
re-build it otherwise the house AA'ould have 
become uninhabitable. We think that this 
item is covered by section 72 (6) of the 
Transfer of Property Act as an expense pro¬ 
perly incurred for the preservation of the 
property. We cannot agree Avith the argu¬ 
ment of the plaintiff-respondent that the 
mortgagee Avas bound to re-build the room Avitli 
kacha materials. He was entitled to re-build 
it in a more substantial manner and so as 
to avoid constant expense over repairs, and Ave 
do not think that the sum spent on the Avork 
is excessive. 

The upper story and staircase Avere built 
by the mortgagee for liis oavii convenience 
and comfort without any necessity and Avitbout 
the mortgagor’s desire or consent. They 
alter the Avhole character of the house and 
are certainly not covered by any of the 
provisions of section 72 of the Transfer of 
Property Act. If regarded ns accessions to 
the property acquired at the expense of the 
mortgagee, they Avero not necessary to pre¬ 
serve tlie property from destruction or made 
Avith the consent of the mortgagor and ns 
they cannot be sepamted from the rest of 
the property Avithout detriment to it, the 
mortgagor is not bound to pay the cost of 
them under section G3 of the Act. The 
mortgagee contends that section 63 is in¬ 
applicable and that apart from section 72 
or any other provision of the Act, he is 
entitled to be recouped the cost of the upper 
story and .staircase on the ground that they 
are lasting improvements reasonably made 
for the benefit of the property Avhich added 
to the selling value thereof. He I'elies upon 
the decision of Banerji, J., in PahamatnUah 
Beg V. Yitsaf AU (l) in Avhich be folloAved 
and applied the decision of the Court of 
Appeal in Shepard v. Jo}u*s (,3). That was 
not a suit for redemption at all, but a suit 
for an account from a mortgagee, Avho had 
exercised his power of .sale, of the applioatiou 
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of the proceeds of that sale and what was 
allowed was a sum of Ks. 100 spent in 
deepening a well in premises used as a 
brewery and worth Rs. 5,000. What the 
Court actually held was that if the money 
was spent on what turned out on inquiry to 
be a lasting and permanent improvement and 
it was found that the value of the property 
had been enhanced to the extent of the 
money laid out, the mortgagor could not have 
the benefit of it without paying for the 
outlay. All the members of the Court lay 
stress on the consideration that not only 
must the improvement be lasting and per¬ 
manent but the expenditure incurred must be 
reasonable. They throw no doubt whatever 
on the rule applied in many previous cases 
that a mortgagor must not be improved out 
of his property. Assuming for the moment 
that we are entitled to go outside section 72 
of the Transfer of Property Act and apply 
the decision of Shepard v. Jones (3) to their 
case, we find nothing in that decision which 
in anyway helps the fappellant-mortgagee. 
We think that the mortgagee had no right 
whatever to add an upper story to the house 
for his own benefit and at the expense of the 
mortgagor and considering the value of 
the original house, we cannot hold that the 
expense incurred was reasonable. The prin¬ 
cipal sum secured was Rs. 400, but the 
mortgagee has claimed to be paid about 
Rs. 300 for additions, improvements etc,, 
made without any reference to the mort¬ 
gagor. Nothing in the decision of Banerji, 
J,, or of the Court of Appeal in the 
cases cited above justifies such a claim as 
this. 

Further, we are of opinion that the claim 
made by the mortgagee cannot be allowed 
unless it comes within section 72 of the 
Transfer of Property Act. That was the view 
taken by the Madras High Court in Arunachella 
Chetti v. Sethayi Ammal (5), and in Samrno 
V. Abdul Wahid (6) this Court refused to 
allow a mortgagee the cost of additions to 
the mortgage property made without the 
consent of the mortgagor. It is not, however, 
clear that the latter case was governed by 
the Transfer of Property Act. The case 
of Shepard v. Jones (3) had not been decided 
by the Court of Appeal when the Transfer 
of Property Act was passed, but there 
were many other published decisions on the 


subject including the case of Sandon v. Hooper 
(4) which is referred to by Banerji, J., in the 
course of his judgment. Nothing is said in the 
Act about compensation for improvements 
and we think that the Legislature advisedly 
refrained from including in the Act any 
provision which would enable a mortgagee 
without consent of the mortgagor to add 
to and improve or alter the property. 
Such a power in the hand of the ordinary 
mortgagee in this country would obviously 
lead to much litigation and the Legislature 
was, we think, well advised in restricting the 
powers of the mortgagee within narrow 
limits. 

The Court below refused to allow interest 
on the sum of Rs. 147-6-0 and omitted to 
deal with the claim on account of taxes paid 
by the mortgagee. We allow interest at 
the rate of 1 per cent, per mensem from 
April 20th, 1911, up to the date of redemption 
on the sum of Rs. 147-6-0 and by consent 
of the plaintiff-respondent, we allow a 
sum of Rs. 8-9-0 on account of taxes paid 
by the mortgagee. To this extent and 
as regards costs the appeal is allowed. The 
cross-objection is dismissed. The plaintiff 
respondent and defendant-appellant will 
pay and receive proportionate costs through¬ 
out. Other parties will pay their own 
costs. 

Appeal partly allowed. 


COURT OF THE BOARD OP REYENUE, 

UNITED PROVINCES. 

Revenue Revision Petition No. 32 of 1912-13 

OF Bara Banki District. 

April 14, 1914. 

Present :—Sir Duncan Colvin Baillie, S. M. 
Thakur SUBKARAN SINGH and others— 

Plaintiffs—Appellants 

rersus 

RAGHUBANS and others—Defendants_ 

Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXIIy r. 4 

(S)~Ahatementof appeal—Deafhof one of respondents _ 

Leyal representatives of deceased respondent not hronght 
upon record—Respondenf, deceased, abatement only as 
against. 

Where one of the respondents dies and his heirs 
are not made parties to the appeal, the appeal does 
not abate as a whole but simply as against the de- 
ceased respondent, and the decree passed in appeal 
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holds good as against those respondents who are 
represented before the Appellate Court. 

Raj Clmnder Sen v. Oontja Daii Seal, 31 C. 1 A. 
L. J, 14.3; 8 C. W. N. Ut; 31 I. A 71; l4 M. L. J. 147 

(P. C.), distinguished from. 

Appeal from the decree of the Officiating 
Commissioner, IV^abad, dated 2nd Alay, 
1913, reversing that of the Deputy Commis¬ 
sioner, Bara Banki, dated lUth August 1912, 
reversing that of the Assistant Collector, 
Bara Banki, dated 5th October 1911. 

Biihu.Btf;}teshwar Nathjov the Appellants. 

Mr. Bahic Ramy for the Respondents. 

JUDGMENT.—The suit was for resumption 
of a mnnfi held by tlie respondent. The 
Commissioner held that section 107H applied 
and ordered that rent should be paid by 
the respondent as an under-proprietor. Two 
objections are taken in appeal. Eirst, that 
inasmuch as one of the plaintiffs, Pirthi 
Singh, died after the decision of the Deputy 
Commissioner and before that of the Commis¬ 
sioner and as his heirs had not been made 


parties to the appeal before tlic Commissioner, 
the appeal had abated. L am referred to a 
Privy Council decision reported as Raj 
Chunder Nca v. (lauga Ihis Seal (1), The law 
liowever, in the present Civil I’rocedure Code 
is different from the pi'ovisions of the Civil 
l^rt)cedure Coiie as it stood wlicn that 
decision was pronounced. The law iu)W only 
provides that a suit abates as against the 
deceased party and there is ludauly here to 
represent Pirthi Singh. If appearance had 
been made on his l»ehalf, 1 should have 
directed that the lower Coui’t should iiaiuire 
wliether there was not sullicient reason for 
extending the period of six months allowed 
for substitution of tiie representatives of the 
deceased; but as Pirthi Singh is not represent¬ 
ed it is unnecessary to go into this ciuestion. 
The decree certainly holds good as against 
the persons wlio were repre.sented in the 
Commissioner's Court. 


The second objection is tliat it is not sliown 
that there were two succes.sors to the original 
grantee. The Commissioner relied on the 
record that Bhawani, the eldest brother 
of tlio respondent, is first .shown as having 
held the hokling. After him, the name of 
Basant was entered at the .second Settle¬ 
ment and now the name of Raghubans 
was entered apparently as the result 
of tlie partition, ft is claimed that all 

(1) ai U. ‘187 (k. G.); I A. L. J. 143; 8 C. W. N 

2 311. A. 71i 14 M. L. J. 147. 


three were members of a joint Hindu 
family and that there was no succession at 
all, that all were from the beginning joint 
owners and took the shares of the deceased 
brothers by survivorship. This argument 
would prevail so far as the question of the 
succe.ssion of Basant to Bhawani and 
Raghubans to Basant is concerned, but there 
is no doubt whatsoever left in my mind that 
this is a pre-annexation muafi and, therefore, 
the question of succession is to my mind not 
one of importance. 

The appeal is dismissed with costs on the 
appellant. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Fiust Civil. Ari'KAL No. 282 of 1914. 

June 18, 1914. 

Present: —Sii* Alfred Kensington, Kt., 

Chief Judge. 

Mtisammat HAYAT KHATUN and OTHEUS— 

Plaintiffs—Affellants 


versus 

Mnsammaf SHARM KHATUN and othehs— 

D E fe n da n r s —R h s I’On d e x ts . 

iiitardianit ainl llDriLv .Ic/ (I'iii t'f ISIK)), 8, Ifi— 
ApiRcation to he appointed luiardian—Interference irt 
family affair!i~-Cofirt, duty of, 

A Gouil slioulil refuse to take prwoedings uuiler 
tlie Guardians ami Wards Aet when they involve an 
nnneeessarv interfereneo with family urntngi'inents 
wliieli are (piite satistaetory. 

As a genenil rale far less harm is dime by leaving 
people to manage the affairs of their ehihlren in their 
own way than by attempting to do it for them 
tlirough the agency of a District Court. 

Miscellaneous first appeal from the decree 
of tlie District Judge, ^lu/.affargarh, dated the 
12th of January 1914. 

^Ir. Kauivar NaraiUy for the Appellants. 

JUDGMENT.—Tins case is a good instance 
of the unnecessary trouble caused by the 
District Courts in many cases through 
un?alled-for interference with family 
affairs under the Guardians and Wards 
Act. 'rhe following pedigree explains 
matters : 


r‘ 

Ahmad Uakhsh 


1st wife, 
Glinlnm Fatima, 


2nd wife, 
Sharm Khutun 


) 

Daughter, 
Mhsu mmat 
littvat Klmtnn. 


Ghuhim Muhammad 
(aged 1).) 


Two minor dangh 
ters, aged 5 and 8, 
and one son, 

ngodi3. 


iJjDIAN CASES. 


525 


Vol. XXVI] 

HAYAT KHATYN V. SHARM KHATUX. 

Ahmad Baklish is said to have left some 
200 htghas which have been recorded as owned 
half and half by the two sons by different 
wives. 

These two women (both present) are 
apparently on good terms, notwithstanding 
the fact that the first wife, Ghulam Fatima, 
has re-married within the village. 

There is apparently not the smallest 
reason why any one should interfere in 
the affairs of the family. Peasant women 
of this class, not observing any sort of 
pardah^ are quite well able to look after the 
interests of their own children. The pro¬ 
bability is that they will do so better than 
any one else. 

However on the 1st November 1913 
Musammat Hayat Khatun, sister of Ahmad 
Bakhsh, chose to aoply for guardianship of 
the persons and property of all four of his 
children, as being her nephews and nieces. 
Seeing that the mothers of these children 
were alive, the Court should have at once 
rejected the application. 

The result of taking action was, that on 
the 12th December 1913 a further applica¬ 
tion was made by Hassan Bakhsh (brother of 
Musammat Ghulam Fatima’s second husband) 
asking that he should be appointed 
guardian of that woman’s child, Ghulam 
Muhammad, as being his prospective father- 
in-law. 

Then on the 12fch January 1914 the 
District Judge passed the extraordinary 
order now under appeal. It professes to 
have been made by consent, but there is 
nothing on record to support this, and if the 
parties consented they can hardly have 
understood what they were doing. The 
arrangement made is that besides certain 
complicated orders about moveables which 
go much beyond the legitimate scope of 
the Court’s authority, the management of 
the property is made over to a Hindu lamhar- 
dar on certain indefinite terms as to remunera¬ 
tion. 

From this order Musammat Hayat Khatun 
and Hassan Bakhsh have appealed, while the 
women Ghulam Fatima and Sharm Khatun 
are equally vehement against it as respondents* 
There can clearly have never been any real 
agreement of parties, and all unite in saying 
that the making over of the family property 
to a Hindu as a paid manager was the last 
thing they desired. 


^ The whole arrangement is quite indefen¬ 
sible, both as to the land and as to certain 
arbitrary orders about the women’s orna¬ 
ments, some of which the Court ordered 
to be sold by auction and others to be 
held on security, and as to the sale of certain 
cattle left by Ahmad Bakhsh. There is no 
valid excuse for any sort of interference by 
the Court, even although Musammat Ghulam 
Fatima has done wliat is probably the 
best thing slie could do by re-marrying 

the uncle of the girl to whom her son is 
betrothed. 

Counsel for Musammat Hayat Khatun re¬ 
cognises that the best thing for all concerned 
is that proceedings under the Act should 
be dropped altogether. His own client no 
longer presses her application for guardian¬ 
ship and in this she is well advised, as the 
only possible result would be an endless 
series of family disputes. It is much to be 
regretted that she should have started the 
complication by an ill-considered application, 
and still more that a District Judge of 
experience should have taken the matter 
up under the Act. As a general rule far 
less harm is done by leaving people to 

manage the affairs of their children in their 

own way than by attempting to do it for 
them through the agency of a District Court. 
There was here not even a prlma facie case 
for interference. 

The appeal is accepted. The order of 12th 
January 1914 is set aside in toto. The appli¬ 
cations for guardianship are dismissed in 
respect of both the persons and property 
of the minors. If any steps have been 
taken by the Court in pursuance of the order 
of 12th January they will be re-traced as 
far as possible, and all concerned will be 
relegated so far as can be done to the positions 

held by them before these proceedings were 
started. 

Appeal accepted. 
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OUDH JUDICIAL COMM[SSIONER’S 

COURT. 

Second Civil Aim-eal No. 124 of 1913. 

July 8, 1914. 

Present: —Mr, Kendall, A. J. C. 

Musammat KAILASA and anothek— 
Defendants—Adfellants 

rersvs 

RAGHUBAR— Plaintiff—Respondent. 

])cclaraforii .^uif, inniiitainohilify of, ichcre pafeniifij 
of an illeyitimafc son is denied—Cnminal Procedure 
Code {Act y of 1H9H), n. 4HH — Order for maintenance 
9f an iUegitimofc son. 

Defendant No. 1 bron«,dit u claim for maintenance 
in the Magistrate’s Court under section 488, Criminal 
Procedure Code, against the plaintiff whom she 
aveiTod to be the father of her illegitimate son, 
defendant No. 2. She obtained an order for main¬ 
tenance, Basing his cause of action upon that order, 
the plaintiff brought the present suit for a declara¬ 
tion that the defendant No. 2 is not his son and that 
he had never an illicit connection with the defendant 
No 1: 

Held, that tlie suit for a declaration that defendant 
No. 2 was not an illegitimate son of the plaintiff was 
maintainable. 

Snhhiidra v. liasdeo Duhe, 18 A. 29; A. W. N. 
(lS9->) 147, Waryam Sinyh v. Mn .animat Premon, oO 
P.R. 1901, loH P. b. H. 1901; Musammat Balkan v. Ala 
Bakhsk,2ii P. H. 11X)3; I(X) P, L. it. 1903, distinguished 

Ckinnasnmi Mndalinr v. Am halarana Mndaliar, 
29 M. ‘18; Ik’iajc Malinya Xaika V. Marati K(treri, 30 
M. 400; 2 M L. T. 344, referred to. 

Appeal again.^it the decree of tlie Subordi¬ 
nate Judge, Bara Ilanki, dated 27tli February 
1013, rever.siiig that of the Muiisif of Fateh- 
pur, dated 12th November 1912. 

Mr. E. Mdiiuel, for the Appellants. 

Pandit Ookarau Nath Misni, for the Re¬ 
spondent. 

JUDGMENT.—Defendant No. 1 brought 
a claim for maintenance in tl>e Magistrate’s 
Court under section 488, Ci-iminal Procedure 
Code, against tlie i)lainiiif wliomshe averred 
to be the fathei- of her illegitimate son, 
defendant Nn. 2. Slie obtained an order for 
maintenance at 3 a mmith on the 11th of 
i^Iay 1912. llasing his cause nf action upon 
tliat order, the plaintijl has lirought this 
present suit for a declaral i.m that the defend¬ 
ant No. 2 i.s not his son and tint he had 
never an illicit connection with the defend¬ 
ant No. 1. 


TlioCdiii't of first in.stiuice hold tliiit tin 
suit wus cognizalilo by tlio Civil Court; bu 
it loiaid tliiit tlio plMiiitilV Imd not pi-ovoi 
liis ease and it di.smi.s.sed the suit. 

The plaintill being the appellant, tlu 
question of jurisdiction was not raised ii 


the lower Appellate Court. That Court 
found on the evidence that the plaintiff was 
entitled to a decree. It allowed the appeal 
and decreed the suit as brought. 

The defendants have appealed to this Court 
on the ground that the relief prayed for 
could not be granted by a Civil Court and 
that the plaintiff was merely seeking to 
set aside the order of the Magistrate. 

It is also pleaded that a full and legal 
inference has not been drawn from 
the evidence of the appellants. This latter 
point has not been argued; and it i.s quite 
clear that the lower Appellate Court, 
presuming that it was properly raised in 
the appeal, was perfectly entitled upon 
the evidence which was before it to come 
to the finding at which it arrived. 

As to the question of jurisdiction, the 
appellants rely upon the ruling of the 
Allahabad High Court reported as Snhhndra 
v. Bnsdeo Dube (1), which professes to 
follow an old Calcutta ruling. In that 
ca.se, too, the plaintiff had had an order 
passed against him under section 488 for 
maintenance to a certain woman and to 
lier child, of whom he Avas found to be 
the father. The Court of first instance had 
found that it had no jurisdiction, and the 
lower Appellate Court had taken a contrary 
view and had remanded the suit. In the 
High Court it was .said: ‘‘These reliefs are not 
reliefs wliich a Civil Court can grant, 
especially under the circumstances of this 
case;” and what the respondent seeks to 
do is to set aside the maintenance orders 
as passed by the Magistrate who had full 
juri.sdiction to pass them, and to declare 
that they are of no force.” The suit was, 
therefore, disinis.sed. In Sfibad Lomni v. 
Kafiram Dome (2), the ruling on Avhich 
the Allahabad Court relied, a Magistrate 
had made an order tiiat a certain man 
should provide for two cliildren, his sons. 
A suit was brought by tliat man before 
a ilunsif, who passed an oi'der to the 
effect that the plaintiff was not the father 
of the second child. On this the Judicial 
Commissioner of Assam referred the 
^Magistrate's order to the High Court 

to be set aside. The High Coui't 

recorded its opinion that the decree of 

(1) IS A. 29; A. W. N. (1895) 147. 

(2) 20 \V. 11. Cr. 58. 
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the Civil Court could not affect the 
order of the Magistrate, even if the Civil 
Court had jurisdiction, uhich it has not, to 
make a declaratory order as to the 
paternity of the child in question.” The 
appellants further rely upon the obiter 
dictum of the learned Judges who decided 
the case of Ghana Kanta Mohanfa v. Gereli 
(3). In that case a Hindu woman had applied 
under section 488 for maintenance of her 
illegitimate minor son, but the Magistrate 
had refused her application. A civil suit 
was then brought for a declaration that 
the child was the child of the defendant 
and for a decree for maintenance at Rs. 15 
per annum. The Civil Court had decreed 
the claim; and the High Court, in dismissing 
the appeal, said that if the Magistrate 
had made an order granting maintenance, 
the paternity of the child being established, 
possibly a suit would not lie in a Civil 
Court to set aside that order. The decisions 
of the Allahabad High Court and the 
obiter dictum of the learned Judges of the 
Calcutta High Court dealt with the question 
of a civil suit to set aside an order of 
maintenance passed by a competent 
Criminal Court. The present I hold not 
to be such a suit. It is argued for the 
appellants that if the plaintiff succeed in 
obtaining a declaration that defendant No. 
2 is not his illegitimate son, he will go 
with that declaration to the Magistrate 
and will endeavour to get the order for 
maintenance cancelled. That is as it may 
be; but I cannot at all bold that a suit 
like the present must be held, because it 
is founded upon the Magistrate’s order, to 
be directed in intention, though not in 
words, against that order. No person 
can come for a declaration in a Civil 
Court under the Specific Relief Act on 
mere speculative grounds. He will have 
no . cause of action, on which a Court in 
its discretion will give him a decree, 
until there is some infringement or 
•threatened infringement of some right; but 
if a cloud is cast upon that right he 
will be entitled to sue for a declaration 
to remove that cloud. In the present 
instance the plaintiff has been saddled, 
by the finding of the Magistrate, with an 
illegitimate child, of which he says he 

(3) 2 Ind. Oas. 660j 32 C. 479; 13 C. W. N. 150. 


is not the father. Such a legal character 
necessarily carries with it rights 
and obligations above and beyond the one 
obligation, to provide the maintenance 
for that child Avhich the Magistrate has 
ordered. It is by that order that the cloud 
has been cast upon his legal character; 
and it is for that reason that he must base 
his cause of action upon that order. He 
does not seek to set it aside. A case similar 
to the present one is reported in Beraje 
Malinga Naika v. Marati Kaveri (4). Re¬ 
ference was there made to the Allahabad 
case to which I have referred above; but 
the learned Judges differentiated that case 
on the same ground on which I have 
differentiated it above, namely, that the 
learned Judges had treated it as a suit in 
which the plaintiff sought to have the 
maintenance order set aside. In this case 
it Avas held that the suit would lie. The 
Judges say: “We see no reason why a suit 
claiming the declaration for Avhich the 
plaintiff asks is not maintainable.” In 
Chinnasami Mudaliar v. Amhalavana Mnda- 
liar (5) the plaintiff Avas alloAved to 
sue for and obtained a declaration that the 
defendant had not been adopted by him : 
while in the tAvo cases reported as Waryam 
Singh v. Musammat Premon (6) and Musam- 
mat Baklian v. Ala Bakhsli (7) the 
plaintiff Avas alloAved to sue for and obtained 
a declaration that the defendant Avas not her 
husband. 

I entirely fail to see Avhy this suit for a 
declaration that defendant No. 2 is not an 
illegitimate son of the plaintiff is not main¬ 
tainable. The other relief, namely, a declara¬ 
tion that the plaintiff never had any illicit 
connection Avith the defendant No. 1 is not a 
relief Avhich ought to be granted. 

1, therefore, alloAv the appeal thus far that 
only the declaration that defendant No. 2 is 
not the illegitimate son of the plaintiff 
Avill stand. In the circumstances of the case. 

I order that the appellants do bear their oAvn 
costs and pay the costs of the plaintiff- 
respondent throughout. 


Appeal allowed, 

(4) 30 M. 400; 2 M. L. T. 344. 

(6) 29 M. 43. 

(6) 60 P. R. 1901; 168 P. L. R. 1901. 

(7) 26 P. R. 1903; 100 P. L. R. 1903. 
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LAKSUWINAKAYANA AIYAIl V. ULAGAMMAL.. 

MADRAS HIGH COURT. 

Secoxo Civile Appeals Nos. 1403 and 1404- 

OF 1912. 

December 2, 1914. 

Premt: —^Ir. Justice Saclasiva Aiyar and 

Mr. Justice Hannay. 
LAKSHMINARAYANA AIYATU- 
—Plaentiff and Defendant No. 2— 
Appellant (in doth) 
versus 

In Second Appeal No. 1403 of 1912. 
ULAGAMMAL and others—Defendants— 

Respondents. 

In Second Appeal No. 1404 of 1912, 
PICHAI PILLAI, now a major, and anothek 
—Plaintiffs—Respondents. 

Rrilcmpfioft, rlfiht »f—Eiiuifij of redonptioii aold 
in Court ancfioii - PiirHin.<cr uot gcttimj aymboticnl 
dptivcry, cffrrt of — E(inifijof rctlemplloii purchored hij 
inortynycc, effect of—Advrr.<c posse^aion of iutcrc.<t in loud 
^HiudiiLoir—AUeuntion Inj vidon'--Consent of ur.vt 
rcreraioncr to (iticiiotioii yircii in course of suit, effect 

III 1H73 the equity of reilein]>tion in iin nsiifructu- 
nrilv nioi-t^^si^eil jiroiierty, whicli was in tlio jmsses- 
sioii of the inort^^a^fee, was sithl in oxeeution of a 
nioney-(leci*ee ajrainst the inort<>:a«'or, but the auction- 
pureliaser iliG not <'et syinliolioal tielivevy of tlie incor- 
IHireal n<f!it purehaseil by liiin. In 1893 the inortjfaf'oe 
purchased tlie eipiity of redemption from the heir 
of the auction-purchaser. In 11K)9 the ^daintiff 
purchased the eipiity of redemption from tlio beir 
of tiie lieir of the mortj'aj'or ami sueil for redemption: 

Held, tliat, l)y purcliasin^^ the eipiity of redemption 
from the auction-purchaser, the mort-^a^ee becniuo 
the full owner of the propi-rty and that tlie jdaintiff 
had no ri^dit to claim redemidion. 

Held, also, that the fact that the auction-imrchaser 
of the equity of n-demptioudiil not^etsymbolicnl deli- 
vervof the incorporeal ri^dit purchased by him, did not 
vest back that rie:ht in the mortjfajfor-jndgment- 
debtor. 

There can be no advt'rse jios.session of any interest 
in land by a pei>on wlu) is not derivinj^ any benetit 
whatever during' (he jieriod of the alle<>;ed adverse 
pos.session. 

The consent, of the next reversioner to a Hindu 
widow’.s alienation if ^riviui in the eoursc of a 
suit, and notattlie time of the alienation, is not 
ButHcicnt to ])ass full tith' to the alienee. 

Amirtohill Bose v. ilojtmeelont Milter, 2 I. A. 113; 
15 B. L. 11. 10; 23 W. 11. 21 1, bdlowed. 

Second appeals apainst tlic docrcos of the 
District Court of Tiiinevelly, in Appeal Suits 
Nos. 301 and 302 of 1911, preferred against 
those (»f the District ^Munsif of Ainbn.sa- 
iiuulram, in Original Suits Nos. 201 and 373 
of 1910. 

- jMr. S. JunnasH'amy Atyory for the AppeU 
laiit. 

Mr. G. Ki'irimsawmy Aiyacy for the Hespon- 

(Jents, 


JUDGMENT. 

Sadasiva Aiyar, J. — These two second 
appeals have arisen out of two connected 
cro.ss-suits. Laksliminarayana Aiyar is the 
plaintiff in the principal suit. His suit was 
for redemption of a mortgage (the deed 
being dated 15th November 1865) forRs. 514. 
The suit was for the redemption, not 
of the entirety of the mortgaged pro¬ 
perties, but only of a deHnite half share on 
payment of lialf of the mortgage amount, 
that is, R:. 257 out of the Rs. 514. The 
facts are a little complicated, but for the 
purposes of tliis judgment it is only necessary 
to state the following. 

Sivapiramanayagam Pillai was the owner 
of tlie half .share in dispute. One Samiko- 
lathur Aiyar purchased Sivapiramanayagam 
Pillai’s half share in the equity of redemption 
in Court auction in 1873 held in execution 
of a money-decree, after attaching the pro¬ 
perty subject to Ponnnppa Pillai’s mortgage 
of 1865. The mortgagee (Ponnappa Pillai) 
purchased the equity of redemption from 
Samikolathur Aiyar’sson, Subbaiyar, in 1893, 
Now the plaintiff ignoring this purchase by 
the mortgagee, Ponnappa Pillai, of the equity 
of redemption (which purchase prima facie 
put an end to the mortgage and made 
Ponnappa Pillai the full owner of the plaint 
lialf share), brought this suit to redeem, 
basing bis title on the fact that the heir of 
the heir of Sivapirnmaiinyagam Pillai sold 
that equity of redemption in 1909 to the 
plaintiff's vendor. It is clear from the 
above statement of facts that Sivapiramana¬ 
yagam Pillai’s heir's heir had, prima /ocie, 
no riglit to claim any title in the equity of 
redemption after it had been sold away to 
Samikolathur Sami Aiyar in 1873 in Court 
auction. The ingenious contention put 
forward on behalf of the plaintiff is that, 
though Samikolathur Aiyar purchased the 
equity of redemption in 1873, he did not get 
symbolical delivery of that incorporeal right 
and lienco the mortgagor, Sivapiramanv 
yagam Pillai and his heirs got back the 
title to the equity of redemption on the 
lapse of twelve years from Samikolathur 
Aiyiir’s Court auction-purchase in the year 
1873. 

It .sliould be remembered that the actual 
possession was in tlie mortgagee, Ponnappa 
Pillai, all along. The contention that 
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judgment-debtor ^y\\o had only an incor¬ 
poreal right and had not actual possession 
of the land and ■whose incorporeal rights 
were sold a^vay in Court-auction, gets back 
title to those incorporeal rights if the Court 
auction-purchaser does not get symbolical 
delivery, is a rather startling proposition 
and no authority was cited in support of it. 
If I understood the appellant’s (plaintiff’s) 
akil, ilr. S. Ramasvvami Aiyar, aright, lie 
seemed to contend tliat the incorporeal right 
which was vested in the judgment-debtor 
continued to remain in his possession owing 
to the Court auction-purchaser not getting 
symbolical delivery of it, that it so remained 
in his possession adversely to the Court 
auction-pureliaser and that by twelve years’ 
adverse possession, the judgment-debtor got 
back that incorporeal right, I can under¬ 
stand adverse possession of land by actual 
possession or by the receipt of rents. But 
adverse possession of any interest in land by 
a person who is not deriving any benefit 
whatever during the period of the alleged 
adverse possession is, I must confess, rather 
unintelligible to me. A purchaser in Court 
auction even of tangible immoveable property 
is not bound to take delivery of the property 
purchased, but if the judgment-debtor was 

-in actual possession thereof and if the Court 

auction-purchaser allowed the judgment- 
■ debtor to remain in possession for twelve 
years, then he would be barred by limitation 
from afterwards claiming possession. If 
the judgment-debtor was not in actual 
possession but was receiving rent from his 
tenants and if the Court auction-purchaser 
allowed the judgment-debtor to be receiving 
rents from the tenants for twelve years after 
the purchase, then also the Court auction- 
purchaser would be ordinarily barred from 
getting possession under his title as Court 
auction-purchaser. He could, however, 
succeed in a suit for possession if brought 
within twelve years, though he has not 
applied under Order XXI, rule 95, and Order 
XXI, rule 96, for possession through Court. 
But if the judgment-debtor himself is 
neither in actual possession nor was receiving 
any benefit from the land, from a tenant 
or other person in actual possession, I am 
unable to see how the judgment-debtor 
could be enjoying any right in such cases 
adversely to the Court auction-purchaser. 
Even in the' ease of a tenant who was paying 


rent^ to the judgment-debtor, the Court 
auction-purchaser could persuade such tenant 
to attorn to him without obtaining symbo¬ 
lical deliv'ery of the property under Order 
XXI, rule 96, and the judgment-debtor 
thereafter could have no opportunity io 
claim the enjoyment of any adverse right 
in the property against the Court auction- 
purchaser. Mr. Ramaswamy Aiyar’s argu¬ 
ment, if accepted, would run counter to 
Article 137 of the Limitation Act which 
gives twelve years to the purchaser of an 
incorporeal right, not from the date of the 
sale but from tlie date when the judgment- 
debtor becomes “first enabled to possession.” 
In the present case, the Court auction- 
purchaser s not applying for symbolical 
aelivery of the equity of redemption pur¬ 
chased oy him cannot enable the judgment- 
debtor to ^ put forward tlie claim that he 
continued in adverse possession of the 
intangible right as mortgagor, though he was 
not deriving the slightest tangible profit from 
the mortgaged lands Avhich were in the pcs- 
session of the usufructuary mortgagee. In 
the result, the second appeal fails and is dis¬ 
missed with costs. 

In the connected Second Appeal No. 1404 of 
1912, the plaintiffs are the daughter’s sons of 
the mortgagee, Ponnappa Pillai. It has been 
decided in the connected suit that Ponnappa 
Pillai, by purchase of the equity of redemp¬ 
tion in 1893 from Samikolathur Aiyar’s son 
Subbaiyar, became the full owner of the 
plaint property. The plaintiffs' suit is for 
a declaration of their title to the property 
as purchasers from Ponnappa Pillai’s son’s 
widow and heir. The 2nd defendant in 
this suit is the plaintiff Lakshminarayanier 
in the cross-suit. His defence based on the 
alleged loss by Samikolathur Aiyar of the 
title to the equity of redemption by adverse 
possession of the original mortgagor has 
been just now found against, and he is the 
appellant in the second appeal, the plaintiffs’ 
suit for declaration having been decreed in 
the lower Courts. The 2nd defendant 
(appellant) having thus no legs of his own 
to stand upon, his learned Vakil, Mr. S. 
RamasamiAiyar, contended that the plaintiff’s 
purchase from the 4th defendant (a qualified 
owner, who is the widow of Ponnappa Pillai’a 
son), cannot enHtle him to full ownership 
and that the plaintiffs’ suit for declaration of 
title must, therefore, fail. The lower Courts 

I 
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gave such a declaration because tbe plaintiffs 
■were tlie next male reversioners of Ponnappa 
Pillai’s son, tlie last male owner. But the 
learned Vakil argues that though they may 
be the next male reversioners, there is a 
female reversioner, the 3rd defendant’s 
(Ponnappa Pillai’s) widow, motlier of the 
last owner (Ponnappa Pillai’s son), still alive 
who intervenes between the 4th defendant and 
the plaintiffs. The lower Appellate Court 
held that though the 3rd defendant is the 
next reversioner, she gave lier consent in 
the course of the trial of the cross-suit 
to the Court’s treating the sale by her 
daughter-in-law, the 4th defendant, in favour 
of her (3rd defendant’s) daughter's sons 
(the plaintiffs) as valid against the 3rd 
defendant also and hence that there was 
nothing in the 2nd defendant’s objection. 
Having regard, however, to the Privy 
Council case in Amrifolal Bose v. Rajonee- 
kant Mitter (1), it is doubtful whether the 3rd 
defendant’s consent given in tlie course of 
the suit will make the alienation by the 4th 
defendant pass, full title to the plaintiffs. 
But I til ink that the defendants Nos. 1 and 
2 who have been found to have no title 
-whatever, can have no legal interest in the 
plaint property which could enable them 
to contest the lower Appellate Court’s decree 
in tlie plaintiffs’ favour, even if that decree 
is too widely worded in favour of the plaintiffs. 
4Ye would, therefore, dismiss this second 
appeal also. 

Hannav, J.—1 agree. 

Appcah dismissed. 

(1) 2 I. A. 113; 13 n. L. li. 10; 23 W. K. 215. 


PUNJAB CHIMP COURT. 

Sbcond Civil. Ai'I'kai, No. 23 of 1911. 

October 20, 1914. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Sinith. 

BHIM SINGH —Di:fbm)ant No. 1— 

Ari’Rl.l.ANT 


versus 

JOT KAiM, MiNou, THiiUFim NATHWA 

•-Pi.AlNTlFF AN'h NKKl, MOKTUAGOK—DkFEND 

ANT No. 2—Respondhxts. 

Alirn'ili<>u--Uifal nrrrssihj—Ouiin -Just (h'hts, pay 
ment »</, /»;/ inoJymjrt' — Mialyaycc, riyht t»/, rcvorrr. 
In a suit Iv a rcver^iuticr for a doclnration tlm 
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the mortgage-deeds executed by the plaintiff’s 
brotlier in favour of a certain person, being 
without consideration and legal necessity, shall 
not affect his reversionary rights, the onus of proving 
legal necessity for the alienations lies upon the 
mortgagee and if the mortgagee fails to establish his 
positron he is entitled to credit only in respect of 
such portion of the mortgage-money as was applied 
towards tlie liquidation of the mortgagor’s ‘just 
debts” due to third parties. 

Second appeal from tbe decree of the 
Additional Divisional Judge, Delhi Division, 
at Delhi, dated the 14th October 1910, 
varying that of the District Judge, Delhi, 
dated the 12th April 1910, dismissing the 
claim. 

Mehta Bahadar Ohandj for the Appellant, 

Pandit Ram Bhaj Datta^ for the Respond¬ 
ents. 

JUDGMENT.—This Appeal No. 23 of 
1911 and Civil Appeal No. 342 of 1911 are 
cross-appeals and they will both be dealt 
with in one judgment. Tbe plaintiff, Jot 
Ram, and defendant No. 2, Neki, are real 
brothers. On the 20th July 1906 Neki 
executed two mortgage-deeds, one for 
Rs. 4,000 and the other for Rs. 1,000, in 
favour of defendant No. 1, Bliim Singh, in 
respect of 150 highas of land situate in 
village Kurari Snleman Nagar, Tahsil Delhi. 
On the ISth October 190S Jot Ram brought 
the present suit against Bhim Singh and 
Neki for a declaration that the said mort¬ 
gages of 20th July 1906 had been made 
without consideration and legal necessity 
and that they shall not affect his rights' of 
reversion in respect of tlie land mortgaged. 
The District Judge dismissed the suit, 
holding that the mortgages in question had 
been effected by Neki for consideration and 
legal necessity, but on appeal tbe Additional 
Divisional Judge held that legal necessity 
for the mortgages had been proved only 
to tlie extent of Rs. 3,200 out of tbe total 
consideration of Rs. 5,000 and lie, therefore, 
granted the plaintiff a decree, declaring that 
his reversionary rights in the mortgaged 
property shall not be affected by tbe mort¬ 
gagor’s dispute except to the extent of 

Rs. 3,200. 

Both the plaintiff, Jot Ham, and the 
mortgagee-defendant, Bhim Singh, have 
preferred cross-appeals to this Court. We 
have carefully gone through the evidence 
on the record and have Iieard the Pleaders 
for both parties; and the conclusion we 
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have come to is that legal necessity for the 
mortgages in dispute has been established 
only to the extent of Rs. 2,200 and that the 
rest of tli6 coiisidoTcition to tlio niorfc^<igf6S 
iniist bo diss^llowod. A-dmittodly^ tho onus 
of proving legal necessity for the alienations 
in suit rests upon the mortgagee, Bliim 
Singh, and he has tried to discharge that 
onus by showing (1) that the whole sum of 
Rs. 0,000 advanced by him to Neki went 
towards the liquidation of his antecedent 
debts, and (2) that assuming that the wliole 
of the said amount was not so applied, 
legal necessity must be held to have existed 
for raising that amount by mortgage, 
inasmuch as before advancing the money 
to Neki he had satisfied himself by proper 
inquiry that Neki owed to third parties 
debts amounting to upwards of Rs. 5,000 
and had lent him the money for the liqui¬ 
dation of those debts, there being no 
obligation upon him to see to the application 
of the money. 

In our opinion Bhim Singh has failed to 
establish this position. He has no doubt 
stated on oath that he made inquiries from 
certain creditors of Neki, whose names he 
has mentioned, as regards the debts that 
were due to them by Heki; but we cannot 
accept his statement on this point. He has 
not been able to give the amounts of the 
debts due to those creditors, nor has lie 
stated the circumstances under which those 
debts had been incurred. Not a single one 
of the creditors of Neki avIio have been 
produced in Court as Bhim Singh’s witnesses 
can say that any inquiry was made by Bhim 
Singh regarding the debts due by Neki; and 
Ave have no hesitation in holding that Bhim 

Singh made no inquiry whatever in respect 
of those debts. 

It appears from the record that Neki 
began to borrow money in 1897, as deposed- 
to by Sheo Ram, D. W. No. 5. In 1901 he 
entered upon a course of extravagance and 
commenced dealings with a number of money¬ 
lenders simultaneously, Avith the result 
that in five years he ran up large debts, the 
loans being advanced to him by about half 
a dozen professional money-lenders both in 
his own village and in neighbouring villages. 
The total amount of debts due by him in 
1906 exceeded Rs. 5,000, but there is not 
the least doubt that the greater portion of 


the money borrowed by liini was spent by 
him on non-necessary purposes and in 
leading a life of AA^asteful extravagance. 
In the deeds of mortgage executed by him 
in favour of Bhim Singli no airtecedent debts 
are specified, and it is clear that Bhim 
Singh is entitled to credit only in respect 
of sucli portion of the mortgage-money as 
Avas applied towards the liquidation of 
Neki s just debts” due to third parties. 
[Devi nifta Singh v Sajidagar Singh Q).] 

The debts due by Neki to his antecedent 
creditors, Arjan, Sheo Ram, Kesho Ram, 
Udmi and Ram Gopal amounted roughly 
to Rs. 2,000; and upon careful consideration 
of their evidence and of the evidence pro¬ 
duced by the plaintiff Ave are of opinion that 
half of that amount, Rs. 1,000, may reason¬ 
ably be taken to represent the total amount 
of the just debts due to these creditors. 
^The debt due to Harkishan Das, Rs. 1,200, 
has been admitted to have been a just debt; 
and, therefore, the aggregate amount of the 
just antecedent debts, Avliich Avere paid off 
by Bhim Singh and Avhicli he Avas justified 
in paying, is Rs. 2,200 and no more. The 
mortgages in dispute Avere thus valid only 
to the extent of Rs. 2,200 and the rest of 
the consideration money must be disalloAved 
as having been advanced AAn'thout legal 
necessity. 

For the foregoing reasons, Ave dismiss 
Bhim Singh’s appeal (No. 23 of 1911), and 
accepting Jot Ram’s cross-appeal (No. 342 of 
1911) Ave reduce the amount alloAved by the 
Additional Divisional Judge to the mort¬ 
gagee from Rs. 3,200 to Rs. 2,200. We 
direct that the parties pay their oAvn costs 
throughout. 

Appeal dismissed; Cross-appeal accepted 
(1) 6) P. R. 1900; P. L. R. 1900 p. 322. 
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MADRAS HIGH COURT. 

Civil Appeal No. 213 of 1911. 

Marcli 11. 1914. 

Present: —Mr. Justice Tyabji and 
Mr, Justice Spencer. 

PONAKA BALARAMI REUDI and others 
—Plaintiffs Nos. 1, 2, 4 and 6— 

Appellants 

versus 

HAZI MAHOMED ABDUL AZIZ 
BADSHAH SAHIB and others— 
Defendants—Respondents. 

Civil Procedure Code (Art XIV of \HH2), 27H, 

/H3 —Afidchment of property, objection to, by three 
riainifinf!^-—Joint order nettiny anide attachment — Ojd- 
vion adverse to one cinimanf, effect of—Claims to attach¬ 
ment, decision on, principle (f. 

The Jittaelitnont of a property was objeeted to by 
tlir(*o different obieetors on different ‘grounds. Tlie 
first objector claimed to be a bona fide ))urcltaser 
before atfacliment, the second claimed to be a im»rt. 
gugee, while the third claimed that the property had 
devolved upon iiim by siirvivor.><hip under Hiiuhi Law, 
The Court accepted the contention of the third ob¬ 
jector ainl liehl that the grounds relied upon l>y the 
first objector were not well-Lmnded. Hnt all the 
same it raisinl the attaclHiu'nt of the ])roperty by one 
joint order dealing with all objection jM'titions: 

Held, that as the order raist'd the attachment, it 
was not against the first objector and tliat it couhl 
not l)e iTiterju'eted ns against him siin]dyb(>cause the 
Court had expn‘.ssed an ojiinion tliat his grounds were 
not well foimtied. 

Object of proceedings under section 2S3 etc., ex¬ 
plained. 

Appeal from tlie decree of tlie District 
Court of Nellore in (Jiifjiiial Suit No. 25 

of 1909. 

Air. S. Srtuirdsu A/f/rngnr, for tlie Appellants. 

Air. S. Suhraniduiif .IO/ttr, for tlie Respond¬ 
ents. 


JUDGMENT. 

TvAb.li, J.—Tlie plaintilTs and defendants 
are rival claimants for the ownership of the 
property which is referred to in the plaint, 
Tlie plaintill's chiim tliat they are entitled 
to it uinlei' a sale dated 27th July 1901: 

the defendants claim to he jnu'cha.sei'S in a 
Court salo ill execution of a decide. 

The leaiaual District Judge has lield that 
tlie j'laiidins ar(‘ harred from suing on theii 
title hy the opciation of sc'dinn 2S3oft]n; 
Civil Pi-oCedure Code, He hold thai 

tlie plaintitlV; were parlies against whom ai 
order (which is [v\-hil)it 11 in the case' 
had been passed in previous (‘Xi'cution prO' 

ceediiigs in 1903 and that the suit not 
liaving been brought witliin one year fron 
those proceedings, it is barred under Article 

11 of tl;e first Scliedulc to the Limitation Act 


Exlubit II Avaa an order passed in Civil 
Miscellaneous Petitions Nos. 440 and 451 
of 1903 by the District Judge of Nellore on 
the 22nd September 1903. The order was 
that the attachment sought to be raised by 
the petitioners should be raised. It Avould, 
therefore, appear that E.xhibit II cannot be 
interpreted as being an order against the 
plaintiffs within the meaning of section 
2S3. Exhibit 11 did that which the plain¬ 
tiffs then desired to be done, namely, that 
the attachment should be raised. It is 
true that in the course of Exhibit II the 
learned Judge expressed an opinion adverse 
to the grounds on which the plaintiffs then 
relied, and he, no doubt, came to the con- 
clnsiou that those grounds were not well- 
founded. That does not make the plaintiffs 
*^the party against whom an order wrs 

passed under sections 2S0, 281 or 282", for as 
I have said the order was that the attach¬ 
ment should 1)0 raisetl. The order in 
Exhibit II must, on the face of it, be construed 
as one joint order dealing with the two peti¬ 
tions for the attachment being raised. It can¬ 
not bo construed on the basis of its being three 
orders. It may be conceded that if the 
Judge bad, in fact, desired to pass three 
distinct orders, one on the contention of each 
of tl)C two petitioners, and a third on the 
contention of the then 4th defendant, in that 
ease the order he would have 
plaintilYs’ petition would have been against 
their claims. The contention on behalf of 
the defendants is that the interpretation of 
Exhibit II, to which 1 have first referred, is 
ii(>t correct. In this connection certain 
lu ucrediiigs in the High Court of a later date 
aie relied upon by the respondent. These 
proceedings were considered irrelevant by 
the lower Court but have been admitted by 
the Consent of both sides befoix) us. These 
proceedings, it is argued, preclude us from 
putting on Exhibit 11 the interpretation 
wliich 1 liave just stated: alternatively it is 
said that other Judges of this Court have 
already interpreted Exhibit II with reference 
to points now arising and that wo ought not 
to take a different view. Before 1 can deal 
with this argument, it will he necessary to 
state .somewhat fully the facts out of winch 
the present appeal ai'iscs. I shall as far as 
piLssible spt'uk of the plaintiffs and defend¬ 
ants, ineaning thereby the present plaintiffs 
and tlie present defendants, irrespective of 
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their designation in the previous proceedings. 

The property in question belonged to four 
families, from whom the plaintiffs or their 
predecessors-in-title (to all of whom I shall 
refer as the plaintiffs) claim to have pur¬ 
chased under the sale-deed, dated 27th July 
1901. The first and second defendants 
obtained a decree, it is alleged, against 
Narasa Reddy representing one of the four 
families to whom the property, according to 
the plaintiffs, originally belonged. In execu¬ 
tion of that decree the property* was attached 
in April 1903; and the plaintiffs then put in a 
claim petition, Miscellaneous Petition No. 451, 
objecting to that attachment and claiming that 
the property belonged to them and not to the 
judgment-debtor. There was another petition, 
Miscellaneous Petition No. 440, by persons 
claiming to be the mortgagees of the property 
and claiming that the attachment should be 
subject to their mortgage claims. Both tho.se 
petitions were dealt with at the same time 
by the Di.strict Judge in Exhibit II. At the 
hearing of those petitions one R^gava Reddy 
also objected to the attachment. He belong- 
^ ed to and apparently represented the other 
of the four families, and claimed that the 
attachment should be raised, because the 
property was joint family property and 
previous to the attachment it had, by the 
law of survivorship, passed out of the owner¬ 
ship of the judgmentrdebtor (then deceased) 
and devolved upon himself. This contention 

4 

was accepted by the learned District 
Judge who disposed of the claim in 
Exhibit 11. But from Exhibit II it also 
appears, as I have already had occasion 
to say, that the plaintiffs did not in the 
opinion of the learned Judge make out their 
claim to be considered as the bona fide pur¬ 
chasers of the property attached. In the 
order the opinion was also expressed on the 
other hand that the other petitioners were 
■entitled to rely upon the mortgage put 
forward by them. In the result he passed 
one order, namely, that the attachment 
should be raised. Against that order an 
appeal was taken to the High Court, being 
Appeal against Order No. 3 of 1904. To that 
appeal neither of the two petitioners were 
parties, the learned Judges (Davies and 
Sahkaran Nair, JJ.) after stating that fact 
said that the order raising the attachment 
was set aside so far as the 4th defendant 
■yyas concerned.” This order cannot, there- 


fore, be said to affect the rights of the pre¬ 
sent plaintiffs as they stood prior to the appeal. 
If I am right, therefore, in holding that 
the order under Exhibit II must be consider¬ 
ed to be one joint order to the effect that 
the attachment should be raised, then that 
order, so far as the plaintiffs are concerned, 
was not affected by judgment in Appeal 
against Order No. 3 of 1904. That judg¬ 
ment is dated the 4th October 1904. After 
that judgment the execution was proceeded 
with. There was an application for a 
warrant of sale in pursuance of which 
finally the property was sold on the 5th 
of October 1909. But in the meantime the 
plaintiffs put in a petition. Miscellaneous Peti¬ 
tion No. 441 of 1906, applying that the sale 
should be stopped. They relied upon Exhibit 
II which, they claimed, was final and 
conclusive as regards their rights, because 
the defendants had not within a year thereof 
instituted a suit for setting aside the order 
raising the attachment. This contention of 
the plaintiffs was, On the 18th of July 1906, 
accepted by the then District Judge and he 
decided that the defendants’ application for 
sale must be dismissed. In other words, he 
held that the sale could not be proceeded with. 
Against that order of the District Judge, Civil 
Revision Petition No. 549 of 1906 was put in. 
The petition was dealt with in the first 
instance by Mr. Justice Wallis on the 
r2th February 1908. According to Mr. 
Justice Wallis’s vTew, Exhibit II ought to 
be construed as three orders and it ought 
to be construed as including an order 
that the present plaintiffs had no claim 
to the property; in other words that they 
were parties against whom such an order 
was passed as is referred to in section 283 
of the Civil Procedure Code. The logical 
result of Mr. Justice Wallis’s interpretation 
of Exhibit II would be not only (1) that 
the sale could not then have been stopped 
by the plaintiffs, but (2) it might also imply 
that the plaintiffs’ rights, if any, in the 
property were lost by the fact that they 
Dot institutsd 3; suit witbin a yesr of 
Exhibit II. If that interpretation of Exhibit 
II is correct and if both the results to 
which I have referred must follow from 
that interpretation, then, of course, the 
plaintiffs must fail in their present suit. 
Even on Wallis, J.’s construction of Exhibit 
II Mr, S, Sreenivasa Aiyengar argues tliat 
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tlie suit is not barred. For reasons which 
I shall indicate later, it is unnecessary in 
my view to deal with that construction of 
Exhibit II and with Mr. S. Sreenivasa 
Aiyengar's argument on tliis basis, iherc 
was an appeal from Mr. Justice Wallis s 
judgment and in that appeal ^Ir. Justice 
Miller and Mr. Justice Pinhey decided on 
the 7th September 1908, that the question 
whetlier or not the plaintiffs had lost tlieir 
right to establish their claim to the pro¬ 
perty by a suit by their having failed to 
do so within a year of Exhibit II, was a 
question which it was unnecessary to decide 
in those proceedings. They Iield furtlier 
that the defendants were not hound to 
institute a suit within a year of Exhibit 11. 
On tliat point aiul so far as the further 
defendants in tliose proceedings w. re con¬ 
cerned, it seems to me that there could 

not be any (luestion that the .sale could 

proceed after the judgment of Davies and 
Sankaran Nair, JJ., allowing the appeal and 
permitting the sale to he proceeded with. 
However tliat be, the question whether the 
plaintiffs were liarred from putting forward 
a claim on the basis of the .sale-deed to 

them dated tli(‘ *27th of July 1901 was 

expressly not dccideil liy the Court of Appeal, 
and it is clear ihut the ((iK'stion was not 
before tliem which wc have to <lecide, c/;., 
■whether it was fne the plaint ills to institute 
a suit UMd(‘r section of th(‘ Civil Pro¬ 
cedure Code within a year after Mxhihit II. 
All they had to consider was whether it 
was for the (h-fendants to institute a suit. 
It i.s true that they agree with Wallis, J.'s 
view tliat the clVect of Kxhiliit II was to 
disallow the claim of the plaintiifs. But 
that vi('W was i‘Xjiressc(l in consiilering 
whether the elfeci of Exhibit II was to 

necossitat<! a suit by the ilcfimdants under 
section 2s;h On the otlu'r hand tluy 

expressly nder to the question whether the 
plaintiffs sliould ]mt in a claim petition in 
the sale pi'oc(>edings and decline to consider 
the appeal ns such a claim. Tlimv is no 
doubt that tlu' (jucstion is complicated l>y 
the fact that Exhibit II was <me joint 

order (h'aling really with flire(‘ claims, and 
by the further fact that in flu' api>eal to 
the High C(Uirt against that order tlie 
plaintiffs were imf parties and yet tlu* order 
was rever.sed. Though the plaintiifs were 

interested in Imving it confirmed, yet the 


order was reversed and the plaintiffs were 
not hound by the reversal, as their rights 
would not he affected by proceedings to 
which tliey were not parties. 

Before considering whether owing to 
these proceedings I ought to take a view 
different from tliat which I have expressed 
as appearing to me to be the primn facie 
interpretation of Exliibit II, or whether the 
effect of Exhibit II was modified by any 
of the proceedings to which I have re¬ 
ferred, I think it necessary to consider 
some of the decisions to which we have been 
referred. 

The general principle underlying tho.se 
decisions, as I understand it, seems to be 
governed by the fact that the proceedings 
under section 278 and the following sections 
which are referred to in section 283, are 
primarily for the purpo.se of dealing with 
attachments in execution proceedings. 

In so far as any decision on the claims of 
parties other than the judgment-debtor is 
necessary for the continuance of the exe¬ 
cution proceedings, that decision has to be 
promptly given by the authorities entrusted 
with the execution proceedings in the exer¬ 
cise rather of administrative than judicial 
functions; and in so far as on their decision 
the execution proceedings are carried out, 
the parties who are affected by their deci¬ 
sion have a short period of limitation within 
whicli tliat decision can he contested. The 
decisions during the course of the execution are 
necessary for the execution piMceedings being 
carried through and it is necessary that .such 
proceedings shall not be delayed, nor their 
effect kept in suspen.se, after they have 
been acted upon. If, however, for any 
reason the execution pnieeedings are not 
pursued to their end, and if the parties are, 
owing to the arrest of such proceedings, left 
in the same state in which they were prior to 
thcattacliment, then the whole of the proceed¬ 
ings arising out of the attachment and the 
claim petition are, so to say, wiped out, 
and the petitioner is not concerned with 
what may have been incidentally held 
with a view to that being effected which 
ultimately was not’given effect to, though 
it may ho ce.s.sation of the attachment 
and the execution proceedings following 
it was not brought about by circum¬ 
stances controlled by the unsuccessful claim¬ 
ants. 
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This seems to me to be the principle 
on which Ibralnmhhai v. Kahdabhai (l); 
Gopal Purshofam v. Bai Bivali (2); Krishna 
Prasad Boy v. Bipin Beharij B'Oij (3) and 
Kedar Nath v. Bakhal Das (4) were decided. 
Thus in Ibvdhimbliai v. Kabulahhat (l) 
the attachment was withdrawn though on 
the application not of the claimant but 
of another person, and it was held that 
the attachment being withdrawn it was 
unnecessary for the plaintiff to institute a 
suit : as the object of the suit would have 
been to get the property released from 
attachment and that object had already 
been effected, though through the agency 
of other parties. That decision was fol¬ 
lowed in Gopal Ptirshotam v. Bai Divali 

(2) and it was there laid down that the 
withdrawal of the attachment re-placed the 
parties in status quo ante. The principle on 
which the case of Umesh Ghunder Boy v. Baj 
Bulluhh Sen{b) proceeded seems to me to have 
been the same. In that case it is stated 
at page 281: But it appears that no sale 
was held, because the judgment-debtor paid 
off the amount of the decree. The effect of 
that was that the attachment ceased; and 
any right which the plaintiff’s mother 
acquired by purchase, even though pending 
the attachment, became valid, and nothing 
having occurred to injure her right, if any, 
she had no occasion to bring any suit. The 
Judge of the Court below says, that the fact 
that the decree in execution of wliich the 
property was attached was paid off by the 
judgment-debtor makes no difference what¬ 
ever. In this view, we think that he is 
mistaken. The payment by the judgment- 
debtor of the decretal amount did away 
>vith the necessity for a sale, and the attach¬ 
ment being withdrawn, the purchased right 
of the plaintiff’s mother stood good.” See 
also Kedar Nath v. Bakhal Das (4). 

In this connection I think it necessary to 
deal with a remark in Koyyana Ghittemma v. 
Doosy Gavaramma (6), which may seem to be 
inconsistent with the principle that I consider 
to underlie the decisions. There in dealing 

(1) 13 B. 72. 

(2) 18 B. 241. 

(3) 31 C. 228. 

(4) 15 C. 674. 

fe) 8 0. 279; 10 0. L. E. 204. 

(6) 29 M. 225; 16 M. L. J. 136. 


with an argument which the Court did 
not accept, it was said at page 228: “The 
argument was that the decree liaving been 
eventually satisfied tliere was no reason 
for the plaintiffs to bring a suit, and the 
fact that it was not satis6ed until after the 
expiration of a year from the date of the order 
was immaterial. The contention was that 
the order was only conclusive against the 
plaintiffs, if they failed to bring a suit so 
as to bar them from denying the right of 
the judgment-creditor to sell the land 
which he had attached and the right 
of a purchaser claiming under a sale 
in execution proceedings. ” And then 
later on at page 229 the Court deals with 
this cmitention in the following terms: “ We 
are of opinion, however, that the payment 
off not having been made within a year 
after the date of the order, the order is con¬ 
clusive as between the claimants (the plaintiffs) 
and the defendants. To hold otherwise would 
lead to uncertainty of title and would be 
inconsistent with the policy of the Legislature 
in prescribing a short period of limitation for 
suits by parties against whom an order has 
been made in claim proceedings. To hold 
that the right of an unsuccessful claimant 
to bring a suit remains in a state of suspended 
animation for an indefinite period after the 
expiration of a year from the date of the 
order against him, liable to be revived at 
any moment by the payment off of the 
amount of the decree, would lead to great 
inconvenience. On the facts of the ease we 
are of opinion that the order under section 283 
was conclusive as between the plaintiffs 
and the defendants, and the order of the 
lower Appellate Court cannot be supported 
on the ground that it was not.” 

There, no doubt, it was held that, if a 
claim petition is decided against the petitioner 
and that decision is not questioned by a 
suit instituted within a year, then the 
petitioner’s right to the property is barred 
notwithstanding that as a matter of fact the 
attachment may not be proceeded with. 
But in that case there was a decision 
directly against the claimant and the 
decision was that the attachment should 
continue and that the execution should 
proceed. In this state of circumstances 
it may well have seemed to the Court 
that it is not permitted to the un¬ 
successful claimant to wait and see 
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whether the execution is proceeded with: nor 
is the one year’s period of limitation neces¬ 
sarily made subject to active steps being 
taken for proceeding with the execution by 
sale of the property or otherwise; and that, 
on the other hand, the* attaching creditor 
and the other parties concerned may well 
think that the decision will not be questioned 
by the unsuccessful claimant after the lapse 
of a year following the decision that the 
claimant had no right to intervene and 
that the execution proceedings may continue 
irrespective of any hindrance on the part 
of the unsuccessful claimant. I need only 
say with regard to tliis decision that the 
main fact on which it proceeds, namely, a 
decision in the claim petition that the 
execution may proceed irrespective of the 
petitioner’s alleged claim, does not exist in 
the present case. I do not think on the 
other hand that it was intended that the 
principle on which the cases to which I 
have referred were decided, should be dis¬ 
regarded. On the contrary those cases 
were carefully considered and distinguished 
and if I am right in extracting the principle 
that I have extracted from those cases, then 
it seems to me that the case of Kounaua 
Cluttemma v. Doosn (inrarammn ((0 does not 
apply to tlie circumstances with which we 
have to deal under Exhibit II in so far as 
the present question is concerned. 

hor these reasons I consider that on prin¬ 
ciple no le.ss tlian (ni the cnnstruction of 
Exhibit n, it ought to be held that after 
execution proceedings were arrested by tliat 
order those parties, who were instrumental 
in getting the proceedings ai'rested, were 
not bound by reason of any opinion ex- 
pre.ssed in Exliihit Jl to institute a suit for 
the purpose of canitf'sting the correctness 
of that opinion. I am also of opinion tliat 
the judgments of Davies and Sankaran Xair, 
JJ., and of iMillcr and Pinliey, .]J., ilo not 
affect the po.sition of the plaintiffs as regards 
tlie present suit. There l.m’ng no onhn- 
against tlie plaintiffs in Exhibit II tlm suit 
IS not barred, and it must l.e remanded to 
the lower Court for being disposeil of on 

the juerifs m accordance witli law. Tlio 
costs will he costs in the cause. 
iSl'KNCKK, J.—1 agree. 


(V/sc /vamai/of/. 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

Revenue Revision Petition No. 41 op 1912-13 

OF Bara Banki District. 

April 15, 1914. 

Present :—Sir Duncan Colvin Baillie, S. M., 
and Mr. G. A. Tweedy, J. M. 

BENI MADHO— Defendant—Appellant 

versus 

KANHAIYA LAL— Plaintiff^Respondent. 

Oiidh Beiit Act (XXII of 1886), s. 1070—Ororc- 
hohler, nature of, tenure of^Resumption^Qroves not 

held rts mua6 at Settlement—Assessment of rent _ 

Certified copy of extract from Settlement Record, mis¬ 
take in, allegation as to~Dcputy Commi'sioncr, duty 
of Settlement Records to lie referred to. 

Tlio tenure of a grove-hoUler is liable to re¬ 
sumption on the expiry of tlie term during which the 
land remains grove. 

Plots held at tlie time of the Settlement ns groves, 
and not as miof/i, ouglit to 1)0 assessed to rent under 
section lOTO* of the Omlh Kent Act when they are 
brought under cultivation. 

Wltere it is alleged before a Deputy Commissioner 
that there is a mistake in a certified copy of an extract 
from tlio Settlement Records, he ought to refer to the 
original records in order to nseertaiii the truth in the 
allegation. 


Appeal from the decree of the Officiating 
Commissioner, Fy/.abad, dated 2nd July 1913, 
upholding the order of the Deputy Commis¬ 
sioner, Bara Banki, dated 22nd January 1913, 
modifying th«t of the Assistant Collector, 
Bara Banki, dated 19th November 1912. 


—11111 resumption suit, the defend¬ 
ant contended that he was under section 107H 
of the Ondli Kent Act entitled to under- 
proprietary rights in respect of three plots 
n--.. Nos. 294, 295 and 579. Out of 
these Nos. 294 and 295 were entered at the 
time of the First Regular Settlement as 
groves in the possession of one Tulshi Das, 
who was alleged by the defendant to have 
been his predecessor: but the name of Tulshi 
Das was not entered in the Wajih-nUarz, ns 
were those of other persons, as mu(iMar or 
grantee. Ihe lower Courts, therefore, pre- 
Slimed tliat tlicse two plot« wei*o held on 
ordinary grove tenure at the time of the 
Settlement, and finding that they were now 
brought under cultivation, a.s.sessed them to 
rent under section 1070 of the Oudh Rent 
Act. The remaining No. 579 was shown in 
a eertilied copy prodneed by the defendant 
as corresponding to old No. 522, and this 
No. 522 did not stand in the name of Tulshi 
Das at the time of the Settlement. The old 
No. 523, however, did so stand as part of hi,s 
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muafi. Thus the defendant contended that 
■there had been a mistake in the copy issued 
-to him and that the new No. 579 really 
corresponded with the old No. 523. But his 
contention was disregarded and he was in 
respect of this plot also declared to be an 
ordinary tenant under the provisions of section 
107Gr of the Oudh Rent Act. The defendant 
then brought his contention forward in 
appeal before the Board. 

Mr. P. N. Rozdon^ for the Appellant. 

Mr. S. N. Sinha^ for the Respondent. 

JUDGMENT. 

Baillie, S. M. — The appeal relates to 
three., numbers. Two numbers, 294 and 
295, were never included in the appellant’s 
maaji and were held by him as grove. The 
tenure of a grove-holder is one which is liable 
to resumption on the expiry of the term 
during which the land remains grove and it 
cannot be inferred that the appellant had any 
rights other than those of an ordinary grove- 
holder. In regard to these numbers the 
lower Courts rightly assessed rent. There 
remains another number, No. 579, which in the 
copy produced before the Court of first 
instance is shown as corresponding to No. 522, 
which was not in the appellant’s name at the 
First Regular Settlement. The appellant 
alleges that there has been a mistake in the 
copy and that it really corresponds with No. 523 
which was at the First Settlement part of his 
muafi. He brought this matter to the notice 
of the Deputy Commissioner, but the Deputy 
Commissioner, recording that the areas did 
not exactly agree, said that the appellant 
had given no proof of the correspondence of 
old No. 523 with new No. 579. This order was 
upheld on appeal by the Commissioner. 
This is not the way in which a Deputy 
Commissioner in Oudh is expected to deal 
with this case. The Settlement Records were 
close to him and a brief reference to them 
would have shown whether there had been a 
mistake in the copy or not. I consider that 
thfe Deputy Commissioner should have referred 
to the Settlement Record to ascertain what 
the correct number corresponding to 

No. 579 was. The appellant, in this Court, 
produces his Settlement parcha which shows 
No. 523 as corresponding to No. 579 and there 
appears to be little or no doubt that No. 523 is 
the really corresponding number, but as the 
Respondent wishes it, I agree to the inatter 

V . . ' . • . . * * *• 


being referred back to the district for a 
report. 

Tweedy, J. M.—I agree that the case 
.should go back for further evidence and a 
report under rule 25. a 

Report called for, 


MADRAS HIGH COURT. 

CiviD MtscELLAXKOus Apceae No. 76 OF 1911. 

January 23, 1914. 

Rresent: —*Mr. Justice Miller and 
Mr. Justice Tyabji. 

SOWCAR SAHANADA GOVINDA DOSS 

AND OTHERS—DEFENDANTS—ApPEELANTS 

VBVS'ICS 

RAJAH VENKATA PERUMAL RAJAH, 

MINOR, BY HIS NEXT FRIEND, 

Mr. W. A.VARADHACHARIAR— Plaintiff 

No. 3—Respondent. 

Limitation Act {IX of 190.S), Sch. /, 142, 144— 

Adverse possession—Purchaser at Court xaJe delivered 
formal possession by proclamation of property under 
tenants—Burden of proof that purchaser was not tn 
possession. 

In 1881 a ^^llage was leased for a term of 10 years. 
The lease was to terminate on the last day of June 
1891. In 1885 the lessor mortgaged the village. In 
18''7 the mortgagee sued on his mortgage and ob- 
tained a decree. In 1889 he purchased the village 
in e.\ecution of his decree and on 7th Mav 1890, 
when the property was still in the possession of 
the lessees, the purchaser obtained possession of the 
reversion by proclamation. In 1903 tlie successor of 
the lessor sued the purchaser for recovery of posses¬ 
sion of the village on the ground that the property, 
being dedicated to a temple, was trust property 
and that consequently the auction-sale was void: 

Held, that whether Article 142 or Article 144 of the 
first Schedule to the Limitation Act applied, the suit 
was barred inasmuch as the purchaser was in posses¬ 
sion of the village adversely to the temple from 
May 1890. 

Where a purchaser at a Court auction-sale had 
obtained through Court as full and complete a 
possession as was possible under the circum¬ 
stances, strong evidence was required to show 
that the auction-purchaser was not in possession and 
did not collect the rent of the property. 

Appeal from the decree of the Court of 
the Temporary Subordinate Judge of North 
Artot, in Original Suit No. 2 of 1910, 
(Original Suit No. 1 of 1907, on the file of 
the District Court of North Arcot). 

Messrs. K. Srinivasa Aiyangar and S. 
Ramaswami Aiyary for the Appellants. 
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Mr. L. A. Govindaragliava Aiyar^ for tlie 
Respondent. 

JUDGMENT. 

Miller, J. — Tlie suit was instituted in 
1903 by tlie Rajab of Karvetnagar through 
a next friend, an officer of tlie Court of 
Wards, to recover possession, on behalf of 
the temple of 8ri Venugopalasami in Karvet¬ 
nagar, of the village of Konasamudram 
which, according to the plaint, was given 
to the temple on the 29tli of August 1808 by 
a sanml of that date. The present Rajah 
has after tlie institution of the suit taken 
over tlie zemindari from the Court of Wards 
and continues the suit himself. In 1881 a 
lease of the village for a term of 10 years 
terminating on the last day of June 1891 
was given by the then Rajah to two persons 
whom I may call the lessees, at a rental 
of Rs. 4,000 a year which was to be 
credited in payment of sums due to them 
on mortgages executed by the Rajah. The 
Rajah is admittedly hereditary Dhannakarfa 
of the temple of Sri Venugopalasami, hut the 
money borrowed on the mortgages was not 
for the purposes of the temple but f(»r liis 
own private use. 

2. In 1885 Konasamudram and another 
village were mortgaged by a simple mort¬ 
gage to the father of the defendants,—I 
may call liim the purchaser—and in 
1887 he sued on the mortgage and obtained 
an ex parfr decree on the 1st of April of 
that year. 

^ 3. The property was attached in execu¬ 
tion of tlie decree, and was brought to sale 
in August 1889 and purchased by the 
mortgagee; the judgment-debtoj- attempted 
to get the sale set aside alleging, iufer 
that the proporty^^ .sold, the Kona.samud- 
ram village, was ''Tumtl-hn" of the Sri 
Venugopalasami Temple and some other 
temples. The District Judge in March 
1890 dismi.sscd the applicalion, and the 
High Court dismi.ssed the appeal from liis 
order, observing as regards the allegation 

that the property was temple property, that 

that point ought to imve been rai.sed in tlie 

suit. The judgment of the High Court was 

on the Kith April 1891, hut the sale uas 
cimhrmed iii April 1890 after the DLstrict 
Judge’.s order, and posse.ssion was delivered 

by prociamatiori .01 the 7tb of Mi,y 1890 to 
tile purchaser who, as I have-^aid, was the 
mortgagee himsell’. 


4. In 1891 the Rajah’s mother sued 
the purchaser to recover the village from 
him on behalf of the temple, but her suit, 
Original Suit No. 9 of 1891, was dismissed 
by the District Judge who held that on the 
facts stated in the plaint she had no cause 
of action. From this decision no appeal 
was preferred, and the purchaser and after 
him his sons remained in possession of the 
village until this suit Avas filed on the 30th 
of June 1903. 

5. The Subordinate Judge has decreed 
the plaintiff’s claim; holding that the village 
was granted to the temple and is in 
possession of the Rajali in his capacity of 
hereditary Dhonnakarfa, and consequently 
that its alienation was unlawful and the 
Rajah as PharmaJearfa can recover posses¬ 
sion of it. 

6. He also dealt with several pleas in 
bar of tlie claim, deciding them all against 
the defendants. Of these pleas the only 
ones argued before us are those which 
raise questions of limitation, res judicata^ 
and houa fide purchase without notice, 

7. 1 will deal first with the plea of 
limitation. For the appellants it is claim¬ 
ed that Article 142 of the first Schedule 
of the Limitation Act applies and that the 
plaintiff is bound to show that he was 
not dispossessed twelve years before the 
in.stitution of tlie suit, while the respond¬ 
ent contends that the defendants must 
show adverse possession for 12 years if 
they want to bar the suit. In the Court 
below some other provisions of the Limita¬ 
tion Act were relied on, but before us no argu¬ 
ment was based on them. 

8. As the evidence stands, it is not 
very important to decide which of the 
two Articles, 142 or 144, is applicable to 
the case, but I am unable to see any 
reason why Article 142 should not be 
applied if it is necessary to apply it. 


^1. For tlie appellants it was contended, 
as in the lower Court, that the D/mrma- 
karfa lost possession at the date of the 
lease, /.c., in 1881; the lease wTis given by 
the Rajah not as Phnnnakurta but as 
zeuiDidar^ and the lessees did not, therefore, 
hold under the Dhannokarta but adversely 
to him. The Subordinate Judge has re¬ 
jected this contention and, I think, has 
rightly rejected it. As Dhannakarta the 
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Rajah could lawfully grant a lease for a 
term of years, and though he did not grant 
the lease as Bhannakarta and put the 
proceeds into his own pocket and not into 
the temple chest that makes no difference; the 
grant of the lease was lawful and the pos¬ 
session of the lessees was lawful; their right 
to possession may be referred to the right 
of the Bharmakarta to give them possession 
and his misappropriation of the rent does 
not affect their possession. 

10, The real question is, it seems to 
me, a question of fact. Possession was 
transferred by proclamation after the Court 
sale, and from the date of proclamation the 
purchaser, it is contended, obtained possession 
of the reversion, the term of the lease being 
then unexpired. The proclamation of pos¬ 
session was made, it will be remembered, 
on the 7th of May 1890, and the term 
continued until the 30th of June 1891. 
The suit was instituted on the 30th of 
June 1903. It is not denied by_ Mr, 
Srinivasa Iyengar that, although possession of 
the reversion was tx’ansferred on the 7th 
of May 1890 to the purchaser, still if the 
Rajah continues to receive the rent from 
the lessees, he must be held to have re-taken 
pos.session in spite of the Court, and if he 
continued to receive all the rent due up to 
the end of the term, he must be said to 
liave been in possession on the 30th of June 
1891 and, therefore, within twelve years of 
the salt. Mr. Govindaraghava Iyer con¬ 
tended that though the proclamation of the 
7th of May 1890 transferred the possession 
of the Rajah to the purchaser, it did not 
transfer that of the Bharmakarta. As 
Bharmakarta the Rajah continued in posses¬ 
sion: the fallacy in the argument seems 
to lie in the claim that a man can be in and 
out or partly in and partly out of possession 
at the same time: though turned out by the 
Court as Rajah, the plaintiff may no doubt 
still have had a right to remain in possession 
as marmaUrta, but the right to possession 

is not possession. 

11. Mr. Govindaraghava Iyer also con¬ 
tended that inasmuch as the lessee could 
not by any act of his own make his posses¬ 
sion adverse to his lessor, the payment of 
rent, if any, to the purchaser cannot make 
any difference. This is really irrelevant be¬ 
cause the lessee’s possession is not in ques¬ 


tion: the question is whether the possession 
of the Rajah ceased before the expiry of 
the term. The Court certainly took it from 
him by its proclamation and unless he 
re-aequired it by receipt of rent, he has 
lost it. 

12. The lessees had undertaken to pay 
to the temple a sum of Rs. 1,500 annually 
out of the rent of Rs. 4,000 for the last 
four years of the term, and the accounts now 
produced by the Rajah from his Bevastanam 
office are intended to prove that rents were 
received up to July 1891. 

[After discussing evidence on the question 
his Lordship proceeded as follows:—] 

17. I have dealt with all the evidence to 
which our attention was called on behalf of 
the plaintiff and it cannot be said to prove 
satisfactorily that anything was paid to the 
Rajah by the lessees for rent falling due 
after the date of transfer of possession. 
The defendants do not show that their 
father received rent before June 1891; they 
do not produce their father’s accounts, but it 
is perhaps unfair to draw any inference 
against them from this fact, as the matter 
was over 12 years old at the date of the 
trial and so far as the lessees were concerned 
had been entirely closed. There was no debt 
due to the Sowcar which would require the 
preservation of the account relating to it, or 
its being brought up into the accounts of 
succeeding years. 

18. There is the evidence of defendants’ 
2 nd witness who swears that the leasees 
were asked by him to pay the rent for the 
last year of their term to the Sowcar^ i.e., 
the purchaser, and that they agreed to 
settle with the Sowcar directly; he does not 
personally know if they actually paid any¬ 
thing. This evidence is supported by the 
prima facie probability that the Sowcar hav¬ 
ing obtained possession would demand the 
rent, and that the lessees after the Court’s 
proclamation would not have paid the Rajah 
anything. They might have withheld 
payment from both sides, but there is no 
evidence as to that: the Rajah’s mother 
sued in March 1891 to recover the village 
for the temple, but before that time there 
is no apparent reason why the lessees 
should have refused payment to the purchaser. 
1 think then there is sufficient evidence to 
show that the Rajah lost possession before 
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the 30fch of June 1801; and tliat is sufHcient 
to bai* the suit fur possession. 

19. It is not so clear that tlie purcliaser 
received any rent before tlie end of June 
1891, but he had tlie possession ^jivon him 
by the Court in 1890, and that will, I think, 
be possession adverse tc the Ilajah, it not 
bein" sliown tliat rent falling due subse¬ 
quent to that (late was paid to the Ilajah or 
any one else. The fact, if it be a fact, that 
the lessees did not pay their rent until after 
the end of June 1891, will not make tlie 
purchaser’s possession any the less adverse 
to the Rajah. 

20. riic suit is, therefore, in my opinion, 
barred by limitation. 

21. It is, liowevcr, desirable in view of 
the probability tliat the case may be taken 
to a higher Court that we should decide 
also tlie principal issues in the suit, that 
it is to say, tiiose dealing witli the (pies- 
tion wliether the village was gi'antcd to 
tlie temple and so became trust property 
in tlie llajah's hands and the mortgage 
and sale were, therefore, inoperative as 
against the trust. 


After discussing some (‘vidence his 
Lordship proceeded as follows;—] 

21. Now there is no evidence as to what 

is the accej)ted signilication of the word 
'TnwiHa" in the registers and accounts of 
the lvar\etnagar luhtri^ il | except tlu* 

statoment of plaintilV's 7th witiu'.ss that in 
the zrniiuihu-i it generally means 'giving 
away' a statement on which 1 do not 1 hink 
much reliance can lie placed and which 
Mr. (Jovindaraghava Iyer did notask us 
to accept as of great value. Kroni Wilson's 
Glossary and othei' dictionaries which 
have b(_‘en sliown tons 1 gather that the 
word might be nseii to indicati' a permanent 
assignment of the revenue of a village 
to a particular pui-pos.', but that is not 
its ucces-sary signilication, and it may equally 
well connot(> a temporary order allotting- 
or assigning, in the non-icehnical meaning o? 
that word, certain ineonn« to a certain purpo.se 
for convenience and for such time us con¬ 
venience may support the arrangement. It 
certainly does not neee.ssarily import 
perimineiit grant. 


a 


“'*■ ''='vo the fact that the 

Rajah was hiiiiself the hereditary ///n,nau- 
hida of the Vemigopalasawmi temiile uiul 



the ShamJat institutions, and there seems 
notliing unreasonable or improbable in the 
view that be may have found it more 
convenient to allot the income of the vil¬ 
lage of Konasaraudrara to the temple than 
to make appropriation from the rusum 
collections. Perliaps indeed the very fact that 
he was Bhannakada as well as zemindar 
renders it less probable, because less neces¬ 
sary, that he would make permanent grants 
out of the Z'^mindari. land. It was Ins 
business to keep the temples going, but not 
neeessai'ily to endow them for that purpose—• 
and if tlie collection of ru.'iums failed, it 
may be tliat lie would not have been at 
all bound to supplement the income of the 
uistitution from liis own revenues. 

I am not prepared in these circumstances 
to infer from flie use of tlie word '^Tanakha'^ 
tliat there was a grant to the temple: I do 
not rely on tlie fact that neither Punyam nor 
Koiiasamudram villages appearas Devadayam 


grants at the Inam Settlement institut¬ 
ed by tlie liritisb (lovernment. It may be 
that neither of tliese villages was allotted to 
the temples before the Permanent Settlement. 
Lxliibit CC is not clear on tliis point and 
there is no other evidence. 


[After discussing further evidence his 
Lordsliip proceeded as follows:—] 


80. There is in this case a good deal more 
evidence in favour of tlie plaintiff than was 

touiid in K<i}n.nit‘ DoorgnnAtflt I\oy v. ]\a)H 
('hH)ider iSVu(I). M e have the separate ap¬ 
propriation of rents and tlie de.scription of 
tlie villages over a long period. But even 
so, I doubt, having regard to the ambiguity 
of the word and and to the 

Rajah s position in respect of the temples, 
whetlicr we can properly bo said to have 
here that very clear and strong evidence 
whicli tlieir Lordsliips in that case held 
ought to exi.st to enable the plaintiff to 
discliarge the burden wliicb lies upon liim, 
the burden in tlie present case of proving 
tluit tlie Mtdrantm of the village of Kona- 
samudram was inalienably conferred upon the 
temple of Sri Venngov^alasami Varu and the 


connected temples in Karvetnagar to sustain 
the worship in those institutions. Upon the 
>\h(de. thongli not without some doubt, I 
tliink the evidenee is insntheient to discharge 
the burden. In the absence of an expi'evSS 
grant there is nothing inconsistent with a 
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temporary appropriation of the rents of the 
village, an appropriation which it has been 
found convenient to allow to continue for 
a long period until the money was wanted 
for other purposes. I Avould for this reason 
as well as upon the ground of limitation 
allow the appeal and dismiss the suit Avith 
costs in both Courts. 

31. It is unnecessary in this view of the 
case to decide the other two questions argued. 
The argument on the plea of res judicata was 
confined to the effect of the decision of the 
District Judge in the Sait No. 9 of 1891 
instituted on behalf of the temple by the 
Rajah’s mother to recover the same village. 
Tl'e District Judge held that on the facts 
stated in the plaint—the District Judge speaks 
of the allegations on the pleadings, but the 
earlier part of paragraph 16 of his judg- 
‘ment shows that he is referring only to 
the plaint—the plaintiff had no cause of 
action: the temple, ■ it appeared to him, Avas 
in the plaint alleged to he a private in¬ 
stitution and the funds provided for its 
upkeep Avere at the disposal of the Rajah. 
It is, as I have said, unnecessary to decide 
Avhether in these circumstances the pre¬ 
sent suit by the plaintiff is barred or 

not. 

32. The other question is Avhether the 
defendant’s father as a bona fide purchaser for 
value Avithout notice of the trust is entitled 
to retain the village inspite of the trust. The 
finding that th,ere is no trust renders it 
unnecessary to decide this question either. 

T^abji, J.—I agree in the judgment prepar¬ 
ed by my learned colleague Avhich I ha\^e the 
benefit of reading. The facts leading up 
to this appeal are set out in that judg¬ 
ment and I need not repeat them. 

The first question Avith AA^hich I propose 
to deal is Avhetlier the village of Kona- 
samudram appertains to the Sri Venugopala- 
sami temple as alleged by the plaintiff. 

[After discussing the documentary evi¬ 
dence on the point his Lordship concluded 

as folloAvs :—] 

After considering the Avhole of the evi¬ 
dence adduced in this suit Avith reference 
to the dedication of the village, ^ I have 
Come to the conclusion that the village of 
Konasamudram Avas not dedicated to the 
Y^enugopalasami temple and that, therefore, 
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the sale to the defendants’ predecessor.s-in- 
title Avas a valid sale. 

The next point Avith Avhich I shall deal 
is whether the suit is barred by limitation. 

I agree that the suit is barred. The 
defendants’ father purchased the village on 
tlie 8th August 1889 at a Court-auction 
held in execution of his mortgage-decree, 
and possession Avas transferred to him in 
]Mayl890. Exhibit VI is the sale certificate, 
dated 24th April 1890, and Exhibit VI (a) 
is tl\e receipt for possession, dated tlie 7th 
May 1890. At the date of Exliibit VI (a) 
the village Avas in the actual posses¬ 
sion of ijaradars to Avhom the property had 
been leased by the zemindar. It is con¬ 
tended for the plaintiffs that the purchaser 
did not obtain possession of the village 
in Jklay 1890, nor until the lease had 
expired. As against this, we have the 
fact that under the decree of the Court 
the auction-purchaser Avas purported to be 
put into such possession as could be given 
to him in May 1890; and strong evidence 
Avould be required to shoAv that inspite of 
the execution proceedings the defendant 
did not obtain as full and complete a 
possession as Avas possible under the cir- 
cumstaiices. 

The plaintiff contends that as a matter 
of fact after the date of Exhibit VI (a) 
rent A\'as paid by the ijaradars to the 
zemindar as trustee of the temple and not 
to the defendants or their predecessors-in- 
title ; and for this contention reliance is 
mainly placed on Exhibit X2 Avhich is a 
memorandum of account. The heading of 
Exhibit X2 is as follows : ‘ List shoAving 
details of amounts received from 1887 to 
September 1690, on account of Bevastanani 
dues paid by FConduru Venkataraju and 
others lessees of Konasamudram.” The 
item in Exhibit X2 relied upon by the 
plaintiff is for Rs. 250 bearing' date the 
16th July 1890. Exhibit X2, is refei’red 
to in the evidence of the fourth Avitness 
for the plaintiff and Exhibits X and XI 
shoAV how it came into being. It seems 
to me that the item in Exhibit X2 for 
Rs. 250 is not a genuine one. It is 
unexplained why this item should be - credit¬ 
ed to the Vihruti year, 1890 of the 
Christian Era, Avhen, as a matter of fact, the 
rent for the previous year 1839 Avas not fully 
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discharged. That it was not fully dis¬ 
charged is shown by the fact that a total 
of only Rs. 4,000 is shown as having 
been received at the foot of the account. 
The rent being at the rate of Rs. 1,500 
per year, the total amount due for tlie 
three years 1887, 1888 and 1889 would be 
Rs. 4,500. This fact connected with the 
facts to which I have alluded before makes 
it extremely improbable that the .sum of 
Rs. 250 should have been paid and accepted 
as rent for the Vikruli year, 1890. 


Similar remarks apply to the entry for 
Rs. 100 in Exhibit Y2 which entry, however, 
does not referto the period in respect of which 
the sura was received. Exhibit Z might show 
that, as a matter of fact, some portion of the 
rent was recovered after the transfer of 
possession to the defendants’ father but that 
might well refer to the rent due for the period 
anterior to the purchase by the defendants’ 
fatlier. 

It was argued that inspite of these facts, the 
village must be presumed to be in the possession 
of the trustee so long as the ijara continued. 
But it seems tome tliat there is notlu'ng to 
prevent possession of tlie lands being trans¬ 
ferred by the tenants being made to attorn to 
the transferee, and if, as a matter of fact, the 
rent is recovered by tlie transferee, he has 
obtained complete po.ssession of the lands. 


In this connection it should be mentioned 
that tliere is no evidence that the rent of 
Konasamudram was collected immediately 
after the date of Exhibit VI (u) by the auction- 
purchaser, the presei.'t defendants’ father. 
The absence of sirdi evidence was explained 
by the fact tliat the person who actually 
purchased the village in the auction-sale and 
through whom the present defendant claims it, 
ha.s died and it is diliieiilf. to trace the accounts 
at this time so long afliw the (‘V(*nts. This 
. explanation seems to me to he n'»|, mireasonblo, 
and in any event it must be for the plaintilf 
to prove,that inspito of the unction sale and of 
the formal delivery of jKissession to him by 
Exhibit VI (u), tlie rent was collected by the 
plaintiff and not by the auction-pur¬ 
chaser: it is admitted that at tlie present 
moment the sons of the auction-purehaser are 
ill possession. 'riuMi* possession can he most 
reasoiialily traced to the anction-purehase: no 
cireunistanees are proved from whieli tlieir 
possession can be referred except to tlie 


auction-purchase; and if their possession is 
to be referred to the auction-purchaser, it 
must prnmi/acfe be referred also to E.xljibit 

VI {a). 

J am, therefore, of opinion that the defend¬ 
ant was in possession of the village adversely 
to the temple as from May 1890, There was 
.some discussion as to the Article of the Limi¬ 
tation Act that must apply. On behalf of the 
appellant Articles 134, 142 and 144 were 
suggested as the Articles that must apply; 
the respondent’s Pleader suggested Article 
144. In any case if the defendants or their 
predecessors-in-title have been holding the 
land adversely to the temple since May 1890, 
the present suit was barred by limitation. 

Two otlier points were argued befox'e us on 
behalf of the appellant, namely,that the appel¬ 
lant was a honn fide purchaser for value 
without notice of any trust, and secondly 
that the suit was barred by the doctrine* 
of res judicata. It is unnecessary to deal 
with these points in view of the opinion 
that I have formed as regards the two 
questions with whicli I have dealt. 

I agree, therefore, tliat the appeal should 
be allowed and the suit dismissed with costs 
tlirougliout. 

Appeal allowed. 


COURT OP THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Rkvknuk Rkvision Pkhtion No. 12 op 1912-13 

OF Bahkaicii District. 

April 20, 1914. 

Present :—Sir Duncan Colvin Baillie, S. M., 
and Mr. O. A. Tweedy, J. M. 

RAM PRASAD and othkrs— Defesdajits— 

Aitedlaxts 


versus 


SARJOO— Plaintiff—Rksfonpent. 

of lease necessary —canHof Mrtf 
his ejectment by relyiny upon lease n'yistrationof \chich 
eompalsonj. 


A U\^see canuot ivsist Ins eject meut by relying 
upon the lease wlucli seouix's hiiu in possession for au 
iiulefinite period and the ivgistmtion of wbicli is 
thus compulsory, inasmuch as the umvgistered lease 
does not under law affect the laml it ixdates to. 


.Vlipeal from the doeree of the Commis- 
su>ner, Fy/.abad, dated 19th May 1913, up¬ 
holding that of the Assistant Collector, 
Babraicb, dated 21th January 1913. 
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Babu Aditya Prasad, for the Appellants. 
Mr. (?. H. Thomas, for the Respondent. 

JUDGMENT. 

Baillie, S. M .—{April 7th, 1914.)—The ap¬ 
pellants hadalease from the Kapurthala Estate 
in which theland in question is included. They 
executed in favour of the respondent a docu¬ 
ment which, in my opinion, is clearly a 
sub-lease, in which they agree that the re¬ 
spondent should hold the land now in ques¬ 
tion at the rent due to the Kapurthala Estate 
and for as long as the lease was in the name 
of the appellatns or of their descendants. The 
document was executed on tamped paper, but 
was not registered. The Court of tir.st instance 
held that registration was not required, 
that the agreement was binding, and can¬ 
celled the notice of ejectment issued by 
the appellants. This judgment was upheld 
by the Commissioner who simply records 
that the appellants were bound by their 
own agreement. The Commissioner does 
not refer to the question of registration, 
but this question is not one which can, 
according to law, be dismissed from considera¬ 
tion. If registration is necessary, the law 
prohibits a Court from holding that an 
unregistered agreement in any way affects 
the land to which it relates. In my opinion, 
registration is necessary. The leases 

which are by order of the Local Govern¬ 
ment exempt from the necessity for registra¬ 
tion, are leases for a term not exceeding 
five years and for a rent not exceeding 
5Qi Now this lease is not for a term not 
exceeding five years. It is a lease which 
secures the respondent in possession for an 
indeBnite period. It is not, in my opinion, 
exempt under the order of the Local 
Government. The parties to the agree¬ 
ment themselves recognized that it was one 
to be registered as the document contains 
provision for registration. This being so, it 
does not affect the land and the respond¬ 
ent cannot rely on it to resist ejectment. 
I would allow this appeal, cancel the order 
of the Commissioner and the Court of first 
instance, with costs on the respondent 
throughout. 

Tweedy, J. M. —>1 concur. 

Appeal allowed. 
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PUNJAB CHIEF COURT. 

First Civil Appeal No. 41 of 1911. 

April 27, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Shadi Lai. 

RATTI RAM and others—Defendants— 

Appellants 

versus 

KUNDAN LAL, representative of SHEO 

KARAN DAS, deceased, and others— 

Pi.AiNTiFFS—R espondents. 

Civil Proccdnre Code (Act T of 908j, s, 21— Juris- 
diction—Suit instituted in wrong Court—Consequent 
failure of justice—Alterations in procedure — Retros¬ 
pective effect. 

Where a suit was instituted in tlie Court of the 
District Judge, Lyallpur, for recovery of the balance 
due to plaintiffs on account of certain transactions 
carried out by defendants as plaintiffs’ commission 
agents at Karachi, it being alleged that the agree¬ 
ment by the defendants to act as plaintiffs’agents was 
entered into at Lyallpur: 

Held, that as the plaintiffs had failed to prove the 
alleged contract, the Lyallpur Court had no 
jurisdiction to adjudicate upon the claim of the plaint¬ 
iffs; 

(2) that alterations in procedure being always 
retrospective, section 21, Civil Procedure Code, 1908, 
applied even though the suit was instituted in 1906; 
and the objection as to the place of suing could not 
be allowed, because there had been no consequent 
failure of justice. 

First appeal from the decree of the Dis¬ 
trict Judge of Lyallpur, dated the 5th of 
December 1910, decreeing claim for 
Rs. 4,416-7-0. 

The Hon’ble Mr. Muhammad Shaji, K. B., 
for the Appellants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

JUDGMENT.—This appeal arises out of a 
dispute between two mercantile firms in 
respect of money due on certain transactions 
between them. The plaintiffs carry on 
their business at Lyallpur under the name 
and style of “ Sheo Karan Das-Har Karan 
Das”, and the defendants’ firm called ‘‘Ratti 
Ram-Ram Bliagat” have their business 
at Karachi. It appears that the plaintiffs 
were employed to purchase goods at 
Lyallpur as commission agents of the 
defendants and send them to the latter at 
Karachi. The present suit, however, relates 
entirely to transactions connected with the 
sale of goods at Karachi by the defendants 
as plaintiffs’ commission agents. 

According to the plaintiffs these trans¬ 
actions began in pursuance of a contract 
which was entered into at Lyallpur at the 
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time of the visit of Daya Mai, one of the 
defemlants, when it was agreed that the 
plaintiffs would send their goods to tlie 
defendants at Karaclii and the latter after 
deducting the commission money due 
to them would remit the balance of 
the price to the former at Lyallpur. 

The plaintiffs claimed tliat tlio amount 
to which they were entitled as the result 
of the account between the parties was 
Rs. 5,d(i9-l'2-0 and tiled a suit for the 
recovery thereof. The defendants, though 
admitting the sale of the plaintiffs’ goods 
as commission agents, denied the formation 
of the contract at Lyallpur and pleaded 
that the Court there had no jurisdiction 
to try the suit. They also disputed the 
correctness of the amount sued for by the 
plaintiffs and claimed set-off for certain 
items which were not admitted by the other 
side. The District Judge, !Mir/.a Zafar Ali, 
decided, hy an order, dated the 24th 
August 1906, that the Lyallpur Court had 
jurisdiction to try tlie suit and his succes¬ 
sor, Mr. Rrasher, passed on the 15th 
Decemher 1910 a decree for Rs. 4,416-7-0 

in favour of the plaintiffs. 

The defendants have preferred an appeal 
to tliis Court and the plaintiffs have tiled 
cross-objections against the finding of the 
District Judge as to certain items dis- 
allowtal by him. Jii the appeal, tlie main 
question for docisicni is whether the District 
Judge of Lyallpur was competent to try tlie 
suit and, if not, whether the dcci’ce should 
be set aside on the ground of defect of 
territorial jurisdiction and the plaint return¬ 
ed to the plaintiffs for presentation to the 
proper Court. 

It is clear that the sole rea.son for institut¬ 
ing the suit in the Lyallpur Court is the 
contrart of agency alleged to have been 
entered into between the plaintiffs and Daya 
Mai at the former's shop at Jjyallpur. It 
is not disputed that Daya Mai was at Lyall- 
pur on or about tlu; date of the alleged con¬ 
tract, but the defendants dmiy (he formation 


of any such contract. 

We have, therefore, 
plaintiffs hav(' succeeded 


to see wliether tlie 
in e.stablisliing their 


Contention. The contract was not reduced 
to wi’iting and the evidence in support of 
it ruMsisls of the statements of 8heo Nan lin, 
one of the plaintiffs, Dt'W.ni Clmnd and 
liaiuji Liil. Rut Shoo Nuruin admits that 



during the period when the goods were 
consigned to Karachi, the plaintiffs had at 
that place at first their servant Bansi Lai 
and subsequently their partners Ram Rattan 
and Hira Lai. He further admits that at 
least some of tlie consignments were sent to 
Hira Lai and not to the defendants, if the 
defendants had been appointed commission 
agents on the terms alleged by the plaintiffs 
the consignments should liave, in our 
opinion, been sent to the defendants. 
Tliese admissions lend colour to the defend¬ 
ants’ contention that the contract of the 
agency was made by Hira Lai at Karachi 
and that be received the goods and arranged 
for tlmir sale through tlie agency of the de¬ 
fendants. AVe have read the evidence of 
Diwan Chand and Raniji Lai and consider it 
unreliable and wholly insufficient to prove 
the contract set up hy the plaintiffs. The 
letter referred to in the order of the District 
Judge by which the defendants offered to 
remit to plaintiffs the price of goods in 
advance, does not appear to apply to the 
transactions in dispute. The plaintiffs 
allege that in pursuance of the contract 
accounts were submitted to them at Lyallpur 
by the defendants and this allegation, if 
substantiated, would be a strong piece of 
evidence in favour of tlie plaintiffs’ con¬ 
tention. But the learned Advocate for the 
respondents admitted that lie was unable to 
cite any evidence in support of it. It was 
pointed out to liim that if the defendants 
became the agents of the plaintiffvS from 
the date of tlie contract as alleged in the 
plaint, there would be entries in the 
account books of the plaintiffs showing 
the payment or credit of commission fee 
to the defendants and that entries of that 
character would, if proved, be of great help 
ill proving the contract relied upon by the 
plaintiffs. He, however, expressed his in¬ 
ability to show us any entries relating to 
commission, because he said he had not 
studied tlie accounts. 

Tlicre is, therefore, ahsolutoly no docu- 
mentaiy evidence to prove the contract 
which is the basis of the jurisdiction of the 
-Lyallpur Court and the oral evidence is, in our 
opinion, interested and unreliable. It is wholly 
insufficient to prove the alleged contract. 
AVe must, therefore, hold that the plaintiffs 
have not relieved tiieniselves of tlie burden 
which rested on them to prove the existence 
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of the contract, -which brought this suit 
within the cognizance of the Lyallpur Court, 
and that that Court had not the territorial 
jurisdiction to adjudicate upon the claim of 
the plaintiffs. 

AV^hat then is tlie effect of this finding 
on the proceedings taken in the Lyallpur 
Court ? If we were to answer this 
question by reference to the Civil Pro¬ 
cedure Code of 1882, we would liave no 
hesitation in holding tliat the proceedings 
Q.ve coram non jmUce and must be set aside 
and the plaintiffs must be told to go to the 
proper Court to get an adjudication of their 
claim. There is, liowever, an important pro¬ 
vision of law introduced for the first time in 
the Code of 1908 which has a direct 
bearing upon the issue before us. But the 
first point which we have to determine 
is whether this law, which came into force 
on the 1st of January 1909, can affect a 
case which was instituted in 1906 prior to 
the date on which the new Code came into 
operation. 

Section 21 of the Civil Procedure Code, 
1908, which contains the law referred to 
above, runs as follows :— 

“No objection as to the place of suing 
.shall be allowed by any Appellate or 
Revisional Court unless such objection 
was taken in the Court of first instance 
at the earliest possible opportunity 
and in all cases where issues are settled, at 
or before such settlement, and unless there 
has been a consequent failure of justice.” 

Now the wording of this section clearly 
shows that it lays down a rule for the 
guidance of only the Appellate or Revisional 
Court and does not influence the Court 
of first instance in its decision on the 
question of territorial jurisdiction. AVhen 
the original Court has given its finding 
on the matter of jurisdiction and it is re¬ 
agitated before a Court of appeal or revision, 
then tbe latter Court shall have to consider 
whether the defect of jurisdiction should or 
should not be cured by applying its provisions. 
If, for instance, the plaintiff institutes 
a suit in the Court of a particular district 
and fails to su|3stantiate the allegation 
bringing his case within the cognizance of 
that Court, the latter cannot, then, invoke 
the help of section 21 and proceed to hear 
and determine the suit. In the same way 

the Appellate Court, if it concurs with the 


Court of first instance in its finding on 
jurisdiction adverse to the plaintiff, cannot use 
the provisions of the section for the purpose 
of conferring jurisdiction on the original Court 
and remand the case for decision on the 
merits. If, on the other hand, the Court of the 
first instance holds that it has jurisdiction 
and proceeds to decide tlie suit on the 
merits and the Appellate or Revisional Court 
finds the Hrst Court, though otherwise fully 
competent to hear tlie suit, had not the 
territorial jurisdiction over it, then it has to 
consider whether the defect can be con¬ 
doned by applying the principle laid down 
in section 21. It will, thus, be observed 
that the only case in which the question of 
the applicability of the section arises is 
when tlie first Court, after giving a finding 
in the affirmative on tlie point of jurisdic¬ 
tion, decides the case on the merits and 
the Appellate or Revisional Court disagrees 
with that finding, and that the section 
is meant solely for the guidance of the 
latter Court. It does not profess to 
confer jurisdiction xm the original Court, but 
it empowers the liigher Court to validate 
certain proceedings which would otherwise 
be invalid. 

The object of the Legislature in enacting 
this salutary principle of law is that when 
the Court of first instance after giving 
an affirmative finding on jurisdiction 
takes proceedings on the merits of the case, 
the latter should not be rendered abortive 
and all the time and labour spent thereon 
should not be wasted simply by reason of 
the fact that the higher Court comes to a 
contrary finding on the preliminary point 
of jurisdiction. A similar provision will be 
found in section 11 of the Suits Valuation 
Act which is intended to cure the defect of 
jurisdiction arising from under-valuation 
of suits or appeals. 

Having held that section 21 of the Code 
of 1908 is intended for use by the Appellate 
or Revisional Court, we are not aware of 
any canon of the interpretation of Statutes 
which will exclude its operation in the 
present appeal. It is true that the suit 
was instituted before the Code came into 
force, but the decree appealed against was 
passed after it had come into operation. 
The section was clearly in existence when 
the appeal was instituted in this Court and 
it is in existence when the appeal comes 
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Oil for iK'fnrt' us. Are we then 

sitting ns a (Jonrt of ^Vppeal, for whose 
guidanre tlie section was enacted, justiHed 
in ignoring its provisions on the sole ground 
that the litigation commenced in the Hrst 
Court prior to the date of its coming into 
operation^ 

It is a well-known rule of law that no 
person has a vested right in tlie couivse 
of procedure and tliere is a general principle 
of the construction of Statutes that alterations 
in the procedure are always retrospective 
nrdess tliere he some good reason against 
it. There can he no objection to tlieir having 
effect im in liately, even though they should 
affect past transactions and tlie mode of 
enforcement of vesteil rights: Vide Jixjoflti- 
nnud Si)i(j}i v. Aniritn Lnl S/rrar (.1). We see 
no valid reason why tlie Code should not 
apply to ponding proceedings and must, 
therefore, hold that the present appeal 
is not excluded from the operation of sec¬ 
tion 21. 

We now proceed to consider whether 
the appellants have fultilleil both the re- 
quirements of the section which are a .v/ac 
qua non to the success of their objection as to 
the place of suing. We lind that tlie objection 
was taken lietore the settlement of issues 
and that the lirst condition lias, tbereftu-e, 
been comiilied with, lint we cannot, in tlie 
present case, see any failure of justice on 
account of tiiesuit having been instituted in 
the Liyallpur Court, d'lie only pi'ejiidico 
alleged by the learned Counsel for the 
appellants is that his clients have not been 
able to produce certain evidence which they 
would have done if the .suit bad been heard 
by the Karachi Court. The non-proiluction 
of evidence was, will lie seen latm-, duo 
to their negligence ami cannot, in our 
opinion, lie attributed to the cliango of 
Jornm. Our conclusion, therefore, is that 
though tlie Cyallpur Court liad not the 
jurisdiction to hear the suit, the objection as 
to the place of suing cannot be allowoil 

because there has hetni no coiiseiiiient failure 
of justice. 

Upon tin* merits of the c:ise tliere is not 
much in he said. Tlie learned Counsel for 
the appelliinis expre.ssly gave up ground T 
of the aiipeat and eonfined his argument 
to file (tuesliim df remand hir further 


evidence to enable his clients to prove the 
items claimed by them by way of set-off. 
The proceedings on pages SS and bO of the 
printed record show that the plaintiffs closed 
their evidence on the 26th of January 
1910 and that the defendants-appellants 
were ordered on that day to produce their 
evidence at the next hearing. Repeated 
adjournments were subsequently granted to 
tlicm to produce their witnesses, but they 
did not examine a single witne.ss. The 
learned District Judge was, in these cir- 
cumstanccs, compelled to pass an order on the 
11th of November 1910 refusing any further 
adjournment of the case for the defendants’ 
evidence. On these facts we have no hesitation 
in agreeing with tlie learned Judge of the 
Court below that the delay was due to 
tlie negligence of tlie defendants. ^\e 
entertain no doubt that they, if so advised, 
could have easily produced their account 
hooks in support of their claim of set-off 
and also their witnesses, the majority of 
Avliom were either their relatives or their 
servanis. They wanted to delay the 
decision of the suit and their conduct 
amounted to an abuse of the process of the 

Court. 

We cannot, therefore, pass an order 
which will encourage litigants in adopting 
tactics of tills kind and must, therefore, 
decline to remand the case for recoinling the 
evidence of the defendants. Ihis concludes 
the appeal and as the decree of the District 
Judge has not been disturbed, the appeal 
fails and is lioreby dismissed. 

The cross-objections by the i-espondents 
have not been argued before ns aiul we must, 
consequently, reject them, laking all the 
circumstances into consideration, we order 
that the parties do bear their own costs in 

this Court. 

Appeal disnusseiL 


(D 22C. 7t)7ai p. 770 (K. It). 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 54 op 1911. 

April 28, 1913. 

Present :— Mr. Piggott, J. C., and 
Mr. Lindsay, A. J. C. 

MIR SYED HASAN and another—■ 
Plaintiffs—Appellants 

versus 

Musammat TAIYABA BEG-AM and others 
—Defendants—Respondents. 

Barden of proof, allocation of, after evidence produced 
hy both parties upon clear and specific issues—Evidence 
as a whole to be considered—Parties brought on record 
on their application, names of, striking off—Additional 
defendaiits, pleadings and evidence of, not to be ex¬ 
punged from record—Defendants, two sets of—Admis¬ 
sion of plaintiff's claim by one set of defendants — 
Denial of plaintiff's claim hy other set of defendants — 
Relief, separate, not claimable against each set of 
defendants —Claim of plaintiff not to he decreed against 
defendants admitting it—Pleadings, object of—Court, 
duty of, where pleadings vague and unsatisfactory — 
Attestation of Will—Succession Act (X of 1865), s. 50— 
Execution of Will — Executant's signature on document, 
place for, no law as to—Signature for purpose of 
execution — Re-execution of Will — Will, execution of, 
includes signature of executant and attestation of wit¬ 
nesses—Adoption itself does not I’evoke previous Will- 
Document, construction of —*‘Jaiiashiii waqaim-muqain,” 
interpretation of—Testamentary character of document 
— Bequest o/talukdari estate—Revocation of previous 
Will—Estate received under Will, divesting of—Burden 
of proof, nature of, in case where document set up as 
having effect of setting aside previous Will—Suspicion 
in mind of Court to be removed—Execution, both 
mechanical and intelligent or conscious to he proved— 
Pleadings, point not stated in, tried to he established— 
Rebutting evidence, objection as to, not entertainahle — 
Cross-examination, question put in—Admission—State¬ 
ments of deceased testator or executant, when admissible 
in evidence—Deceased executant, conduct of, relevancy 
of—Evidence Act (I of 1872^, ss. 11, 18, 19 and 21— 
Oral evidence as to statements of deceased executant — 
Cancelled registered document, admissibility in evidence 
of—Admissions against one's own interest, when lose 
their force as such—Unregistered document can be 
refeired to for ascei'tainuig executant's state of mind at 
or about time of its execution. 

Where^ a suit has gone to trial upon clear and 
specific issues, in respect of which evidence has 
been produced by both parties, a Court ought not 
to pay much heed to the arguments as to the 
aUocation of the burden of proof, or the precise 
point at which such burden of proof may be said 
to have shifted to one side or the other in conse¬ 
quence of particular pleadings or admissions or parti¬ 
cular items of evidence, but should prefer as a rule 
simply to consider the evidence as a whole, treating 
the pleadings of the parties as pieces of evidence 
relevant under the head of admissions, and endeavour¬ 
ing if possible to arrive at a clear finding upon the 
questions of fact involved. 

On certaih persons applying to be added as defend¬ 
ants in a case the Court of first instance, in spite 


of the plaintiffs’ protest, ordered them to be so 
added. Tlie plaintiffs did not reserve it as a matter 
which might bo called in question, if necessary, 
later on in appeal from any decree wliicli might 
be passed in the case, but at once appealed from 
that order, which even the Appellate Court upheld. 
These additional defendants were thus brought on 
the record, entered their pleadings, putting the 
plaintiffs to proof of their entire case, cross-examined 
the plaintiffs witnesses, and tendered evidence of 
their own. The Coui't of first instance passed a 
decree in the case against the plaintiffs, and they 
again contended on appeal from that decree, on 
certain new allegations not brought home to the 
Appellate Court in the prerious appeal from the 
said order, that the present additional defendants 
ought never to have been brought upon the record, 
and that not only their pleadings but also the evi- 
dence led by tiiem ought to be ignored and ex¬ 
cluded from consideration; 

Held, that the additional defendants could not be 
struck off the record at that stage and that their plead¬ 
ings and the evidence led by them could not be 
expunged from the record or ignored in arriring at a 
decision on the facts. 

Where there are two sets of defendants and one of 
those sets admits and the other denies the plaint¬ 
iffs’ claim, and the case is such that no separate 
reliefs can be granted against each set, the plaintiffs 
cannot get a decree as against the defendants ad¬ 
mitting their claim if they fail to establish their 
case, which they are bound to prove owing to the 
pleadings of the other defendants denying their 
claim. 

The sole object of every system of pleadings is 
that each side may be fully alive to the questions that 
are about to be argued, in order that they may have 
an opportunity of bringing forward such evidence as 
may be appropriate to the issues. 

Sayad Muhammad v. Fafteh Muhammad, 22 C. 324* 
22 I. A. 4, referred to. 

Where the pleadings’ of a party are vague and 
unsatisfactory, a Coui*t ought to endeavour to have 
them clearly specified as far as possible. 

A Will, after having been executed but without havino- 
been signed by any attesting witness was deposited in 
a sealed cover at the oflice of the Sub-Registrar. 
About ten years later the executant went to the Sub- 
Registrar’s office, took out the Will from the sealed 
cover and formally presented it for registration as 
a Will and admitted its execution in the presence 
of attesting witnesses, and these witnesses as well 
as the executant himself signed the document in 
the proper places: 

Held (per J. G.), that the above proceedings 

amounted to an attestation of the Will sufficient 
to satisfy the requirements of section 50 of the 
Indian Succession Act. 

mtye Gopal Sircar v. Nagendra Hath Mltfer Mozum- 
dflr, 11 C. 429; Amarendra Nath Chafferjee v Kashi 

Nath Ckatterjee, 27 G.m, referred to. ' 

that the execution of 
the Will was not legally complete before the time when 

it became valid in law in consequence of its attesta¬ 
tion by the Sub-Registrar and by the identifvinff 
witnesses. ‘ ^ 
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Hrhl niso (pcM- tl.at as thoro is no law 

ns totin' i>reci<.' pincr on a document where ho 
o^eciitnit mu>r alliv his si-rnature in order that 
l.is act in so <loiii^^ may amount to an execution, 
the Will in (lui'stion could l>e saiil to have been exe- 
eiited and re^dstf'i’cd on one and tin* same day- 
KWd, lastlv ir'-r L:.ol<no,A.J.C.), tlu.t as (he execu¬ 
tion of a Will included both the •sijrnature of ac- 
knowledy:ment by tin- testator and the attestation of 
the «ubscrihin”: witiies.ses, the Will in (pu'stion eouh 
not he said to have been executed until it was attested 
by the mar^dnal witiu'S.ses. 

/l/iue V. .I'lhii Will III in.«tn Fiilhni, d M. T. 

\ 39o at ]). dOd; o Moo. V. V. IdO; 1 Sur. V. C J. 293; 
70 11. H. 19; IS K. U.ot9; 13 1-:. li. 139, referreil to. 

The adoi>tion of a sou does not in itself operate 
to revoke or nullifv a valid MMll executed by the 
adoptive fatlu'r in favour of his wife, any more tlian 
the birth of a natural son does. 

A doeiimi’ut purporteil to con-^tiriite a pt'rson the 
'‘.ianfishiii inf <ftini-mii<riiii" (representative or/ocuui 
tcneiiK) of the executant and provided that “/u/om.dei 
had iiK'i'i' tiiininii ininf liihil.il i. I h i niijmii drfa rnltnii" 
(after th(’('xei iitaiit’.s death the iK'isoii will always 
attend to or perform all tlu' duties aitpertaininj' 
to la}ukdtir),n\n\ that he should represent the exe¬ 
cutant in the |ires(‘nce of otlicials. memlH'rs of the 
brotherliood, ti'iiants of the estate and oth-rs, and 
on otUcial occasions such as l).irhiir.< liehl by tin* 
Lietiti'uant-Crovi'rnor and tin* like. It was conli'uded 
that fliesi* words and (‘Xi»ressions consiih'ivd toj^ether 
mi^ht r.’asonahly lu' interpreted as beinv; a 

tesTamentarv clia'racter and as implyin-' a lieiiuest 
of tlc' t.ihibhiri estate in that person’s favour 

and thus revokin'.^ a Will previously in existence: 

][eld, that, inasmuch as a revo«-ati<m in order 
to be valid and opr-rative as afresh hei|uest must 
b’ in clear and unamhi-^uous terms, and as words 
to the clVecl that tin* p'rson naueal in the docu¬ 
ment in (pieslion was uo'rely to he tin* Jtiii>liiii 

or Inriiiii Iriifiis, tlm document i*ould not, in the 
absi'uee of a clear ami positive lnM|Ue.Nt of the 
estate in Ids favour, be inferpreli'd as a Will con- 
fcrrini; tlie hiluhii npm him ami to divest the legatee 
of such estate in whose favour the Will had previ- 

ouslv been made. 

% 

Where the plaintitVs pul forward a document 
whicli (liev contended had t he effect of set I iiii^ aside 
tlio Will in favour of tlie tiefemlant: 

llrl'l, that, the huiilen of proof to hi* laiil upon 
the plaintitVs should bo jii>i (hes:ime as Ico-ally lii's 
U])on tlie pi*oi)oumli'i's of a Will, and mi*r<* parti¬ 
cularly upon (h" [ircp'iuudors of a Will which has 
tlu' elTcct <d rev<*kiiio'a \^ ill pr'wioii'ly in exi-tence, 
and that onci* auv circniii'iaiices are shown to cxi^t 
which in ly reasonably «'xcii■’proper and wi'll-uronud- 
ed sii'p’eion in ilu> mind of the I’onri. n ])er>on 
claiming' nmh'i' siieli a ilociimont is Itoimd to saiisfx' 
the CoiiiT, n tt oidy as to its meclianeial execu¬ 
tion, l)ii al''» as to iht' fact tlml tin* I'xcciilant 

fuliv 11 I lei'.-iooil till' nature and tin* terms of the 
« 

deed. 

Sli'iII .11 'ij‘iI•"j i M" l-ili I>'\\ MiiiiilJ,‘i Mud'lli ir.'A 1ml. 
Cas. 799; 33 .\1. P)). 11 IJom. I,. K. 120(i fP. C.)- 10 I'. 
1. J. 27Uj G M. b. 'r. 201; 19 M. h. J. (MO; 30 I. A, 


185 Shfunn Churn Kinnhi v. Khettromoni Dasi, 27 
C. 521: 4 C. w. X. 501; 27 I. A. 10, referred to. 

V iiarty endeavouring to establish apointnot speci- 
Hcally stated in Ids pleadings cannot object to 
the opposite party’s tendering rebutting evidence as 

regards that point. 

If a party’s Counsel simply asks a witness in 
cross-examination as to whether a certain event 
happened, it cannot bo said that that party commits 
himself to the assertion that sueh an event actually 

took jilaee. . 

Ill eases of di.spiitod Wills or other dispositions of 

propertv, evidenee as to statements alleged to have 
lieeii iilade hv the deceased testator or executant, 
fiom wliich iiiferenees can be drawn as to the exe- 
cation or otherwise of tlie documents in dispute or 
as to the eireumstanees under which such execution 

was ohtaiiu'd, is admissibli*. 

IVhi're in a case a disputed deed of adoption 
the defendant alleged tliat the deceased executant 
had become, shortly after tlio execution of the 
d(*ed, aware of its existenee, purport and effect, and 
after' having become so aware had taken stops to 
eaneel it or to nullify its elYect. the conduct of the 
I'xecntant from tlie moment that he became ad¬ 
mittedly aware of the existence, ]>urport and effect 
of the deed is not merely a relevant fuct, buta 
very important faet in the ease; and the evidence 
olTeVed by the ilefendani as to statements made 
by the' exeeutnnt in the interval of the 
('xecation i>f tlu* ileed anil his death expressing the 
view taken by him of the deed aitov he had known 
of its existenee. or the aetion whieh he had con- 
eeivod himself to have taken regarding it, euimot bo 
exelnded as irrelevant, Imt is admissible under the 
head of admissions under sections IS, 19 and 21 
or section 11 of the Kvidence Aet. 

It is a dangerous thing to admit ontl evidence as 
to statements alleged to have been made by a 
deceased exeentant as having the effeot of practienlly 
eanceiling a registered doeiimeni, unless there are 
anomalous and sus]iicious eireumstanees already in 
existence. 

In ordinary cases the admissions made oy a party 
against his own interest might well be ivgarded ns 
decisive against him. lUit in special oases where 
there exist a variety of eireumstanees oalctilaied to 
discount the value of such admissions, those admis¬ 
sions may well be ignored from eonsidoiatiou as 
being of no elTeet. 

.\n nnri'gist ered doeuiuent, allliough ino^>o^ati^o 
as u deed of transfer of projn'rty or tlie like, can l>e 
looked at for a eoUtHeral purpose, for instance, to 
aseertain the exeeiitant's stale of mind on or about 
the lime that the document was executed. 

Appeal from tlte ileereo of tho bubor- 
tliimto thulge, llartloi, dated olst October 

lino. 

Syed ITic/V and Syed Shulunshtih 

Jln.<(iin, for the Appollant.s. 

The llon'ble Kai Nn* Ua))i Bahadur, for 
Hespoiiileot Xo. 1. 

Piindit tv>h'tinin Xafh Mimiy Babu 
piff limn and Sheikh Ah' Abhds, for Rospond* 
ents Xo.'<. '2 and o. 
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'Mr. Muhammad Siddigue, for Respondent 

No. 3. 

JUDGMENT. 

Pkigott, J. C.—This was a suit for po.s- 
session of an estate known as taln\a Waira 
Kazi in the Baliraich District. This estate 
was granted by the British Government to 
Mir iluzaffar Husain, who.se name was 
entered at No. 160 in List 1 and No. 63 
in List 3 of the lists of taJnhlars and 
grantees prepared under the provisions of 

the Oudh Estates Act (I of 1869). It was 
transferred by him in the year 1874, by a 
deed of gift inter vivos duly registered 
according to law, to his only .son ^lir 
Kazim Husain. The latter died without 
issue on May the 12th, 1894, and his death 
was immediately followed by a dispute as 
to the succession to the estate, in which 
there were at least four distinct parties. 
One was Musammat Taiyaba Begam, the 
widow of Mir Kazim Husain; another was 
Mir Saiyid Ali, the son of one Saiyld 
Muhammad, a resident of the Agra District, 
by his marriage with Musammat Sughra 
Begam, a sister of Musammat Taiyaba 
Begam above-mentioned. Mir Saiyid Ali 
claimed the estate as the adopted son of 
Mir Kazim Husain and set up a deed of 
adoption dated November the 9th, 1893, and 
purporting to have been duly registered on 
November the 14tli, 1893. A third claimant 
was Saiyid Muhammad Hasan whose mother 
was an own sister of Mir Kazim Hu.sain. 
The fourth claimant was Karamat Husain, 
the son of an own brother of Mir Muzaffar 
Husain, the first holder of tlie faluJca. As 
a matter of fact Mir Muzaffar Husain had 
two brothers each of whom left a son, but 
the estate is one which must descend to 
a single heir, and the actual claimant 
appears to have been Karamat Husain as 
above stated. Under circumstances wliich 
I propose to consider more in detail later 
on, the possession of the estate actually 
passed into the hands of Musammat Taiyaba 
Begam and has continued in her hands 
ever since. Mir Saiyid Ali himself died on 
September the 1st, IbOl, leaving him 
surviving a brother, Mir Saiyid Hasan. 
On April the 24th, 1906, the said Mir Saiyid 
Hasan executed a deed of sale by which 
he purported to transfer one-half share in 
the Waira Kazi estate to two persons, Saiyid 


^[uhammad Mehdi Hasan, a resident of 
Lucknow, and Nawab Ali Khan, a resident 
of Amroha in the iforadabad District. This 
deed was registered on the following day, 

that i.s to say on April the 25th, 1906, and 

its avowed purpose was to obtain funds by 
which M\v Saiyid Hasan might prosecute 
his claim to recover the Waira Kazi estate 
from the possession of Musammat Taiyaba 
Begam. The pre.sent suit was instituted on 
May the 11th, 1906, the original plaintiffs 
being Mir Saiyid Hasan, Saiyid iluhammad 
iMehdi Hasan and Nawab Ali Khan above- 
mentioned. Nawab Ali Khan has since 
transferred his rights to Saiyid Muhammad 
Mehdi Hasan, so that the appeal now 
Ijsfore us is being prosecuted by Mir Saiyid 
Hasan, as the alleged rightful heir to the 
estate on the death of l\Iir Saiyid Ali, and 
by Saiyid iluhaiumad Mehdi Ha.san as a 
speculative purchaser of a half share in the 
estate on the chance of the other plaintiff 
being able to make good his claim. The 
respondents before us are Musammat Taiyaba 
Begam, the lady in actual possession of the 
e.state, and Saiyid Muhammad Hasan and 
his sister, Musammat Askari Begam, whose 
pre.sence on the record has been the subject- 
matter of much controversy. I liave already 
explained that this Saiyid Muhammad 
Hasan is tlie son of an own sister of Mir 
Kazim Husain. Shortly before the present 
suit was instituted, another suit had been 
brought by Saiyid Muhammad Hasan and 
Musammat Askari Begam in respect of a 
single item of property, namely a share in 
a village called Basahiya Patti, which 
appears as item No. 3 in the list of the 
properties forming the Waira Kazi estate 
appended to the plaint in tlie present suit. 
Saiyid Muhammad Hasan and his sister 
alleged that this share in village Basahiya 
Patti was iwn-tahthlari property and they 
claimed a portion of the same as heirs of 
Mir Kazim Hussain under the ordinary 
Muhammadan Law. They asked that the 
plaintiffs in the suit now before us should 
be added as defendants in the suit brought 
by them for village Basahiya Patti and 
that they themselves might be added as 
defendants in the suit now under appeal. 
This was strongly opposed by the present 
plaintiifs-appellants, whose position has 
throughout been that the present suit 
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ought to be fought out as between themselves 
and Muxamiimt Taiyaba Bcgam only. They 
sought to strengthen their position on 
this point by formally aliandoning their 
claim to the property in village Basahiya 
Patti, which small item has accordingly 
been struck out fn'in the list of the pro¬ 
perty now in suit. Nevertheles.s the learned 
Judge of the Court below granted the 
application of Saiyid Muhammad Hasan and 
Mnsammnt Askari Begam a.s regards both 
the pending suits, and his order to tliis 
effect dated September the .Srd, 1906, was 
at once appealedito this Court by Mir Saiyid 
Ha.san and his co-plaintiff and was made 
the subject-matter of the two connected 
^Miscellaneous Appeals No. SO and No. S3 
of 1906, dispo.sed of by this Court under 
an order dated November the 12th, 1906. 
The effect of that order was to reverse the 
decision of tlie Court below as regards the 
array of parties in tlio small suit for the 
property in village Basahiya Patti, but to 
affirm that decision a.s regards the main 
suit for possession of the fuhtka. The 
present suit has, therefore, heon fought by 
the plaintiffs as against the (n-iginal defend¬ 
ant Mnsamiuaf Taiyaba Begam and the 
two defendants, Saiyid i\Iuliammad Hasan 
and Askari Begam, wlio were 

added as such on their own application. 


The suit was litigated at enormous lengtli 
in the Court below and wus not decided 
till the 31st of Ocdober 1910, wlien the 
learned Subordinate Judge produced an 
elaborate judgment dealing at lengtli with 
the 36 issues fixed by liim on the pleadings, 
but finally dismissing the plaintiffs’ .suit 
upon a clear Hmling of fact, namely, that 
tlie plaintiffs had failed to prove flie execu¬ 
tion by iMir Ka/iiii Husain of the alleged 
deed of adojition in fuvour of .\Iir Saiyid 
Ali, or that Mir Saiyid Ali was in fact the 
adopted son of Mir Ka/.im llii.sain or had 
succeeded to the Waira Ka/.i testate on the 
death of the latter. The learned Judge of 
tlie Court below has taken inlinite jiains 
over the trial of this .snif, hut he does not 
seem to me to have exercised that sort of 
conti'ol o\cr the proceedings which it is 
desiralilo that Courts of Juslir,- .should 
(‘Xerci.se, in the iiiferests of (lie litigants 
themselves as well a.s in (hose of the 
administration of ju.stiee generally. The 


suit seems to me in fact a bad example of 
a .sort of abuse which lias come under my 
notice on one or two occasions, namely the 
practice in this Province of Oudh of fighting 
out suits in which valuable property, and 
more especially taluhdari property, is 
involved at preposterou.s length and with an 
utter disregard of all considerations of time 
and expense. A number of side issues were 
allowed to be raised and to be debated at a 
length altogether out of proportion to their 
real bearing on the result of the suit; and 
the right of cross-examination was exercised 
in the case of some of the witnesses at a 
length which I can only cliaracterise as an 
abu.se of the procedure of the Court. The 
result is that it is no easy matter at this 
stage to di.sentangle the essential points of 
the ca.se from the mass of superfluous or 
irrelevant matter with wliich they have 
been overlaid, and that tlie attention of the 
Court below was so far distracted from 
the.se essentials that on more than one 
occasion a witness was allowed to leave the 
box after a lengthy examination without 
certain questions having been put to him 
which now appear to have been really 
neces.sary and important. 

The plaintiff, !Mir Saiyid HovSan, has 
obviously no claim to the AVnira Kazi estate 
as heir of !M^ir Kazini Husain, his relation¬ 
ship to the latter being limited to the fact 
that he is a son of a sister of Mnsammat 
Taiyaba Begam, widow of Jlir Kazim 
Husain. In order to make out his case, the 
plaintiff has to satisfy the Court that the 
property in dispute passed from Alir Kazim 
Husain to Mir Saiyid Ali and that the latter 
was in law the rightful owner of the AVairn 
Kazi estate from the death of Mir Kazim 
Husain dll the 12tli of ^lay 1894 to his 
own deatii on the 1st of September 1901. 
It is not denied that Mir Kazim Husain 
had a right, subject to tlie provisions of the 
Oudh Kstatcs Act (I of 1869), to bequeath 
the property in dispute by Will, or by 
adopting a son to bring such adopted son 
<m to the list of heirs in case of intestacy 
set forth in section 22 of the same Act. 
I he case for the plaintiffs is that Mir 
Kazim Husain did adopt the late Mir 
Saiyid Ali by a writing executed and 
attested and duly registered in the manner 
required by law. This writing is the deed 
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of adoption, Exhibit 1 on the file, dated 
November the 9th, 1893, and purporting to 
have been registered on November the 
14th, 1893. Before the plaintiffs’ suit can 
be decreed, the Court must be prepared to 
hold that this document is the act and 
deed of Mir Kazim Husain and was regis¬ 
tered in accordance - with law. The Court 
below has not only held this not to be 
proved, but has gone a good deal further, 
holding in effect that the deed is a 
forgery and that its registration was 
brought about by bribing a corrupt Sub- 
Registrar. One of the main contentions 
urged upon us in appeal on behalf of the 
plaintiffs is that no such finding as the above 
is really open to the Court on the pleadings, 
that the execution of the document, Exhibit 
1, by Mir Kazim Husain should be regarded 
as an admitted fact and that the only ques¬ 
tions really in issue are questions of fraud, 
coercion or undue influence, the burden of 
establishing which should be laid upon the 
defendants. 

Where a suit has gone to trial upon clear 
and specific issues, in respect of which evi¬ 
dence has been produced by both parties, I 
am ordinarily disposed to be somewhat 
impatient with regard to arguments as to 
the allocation of the burden of proof, or tlie 
precise point at which such burden of proof 
may be said to have shifted to one side or the 
other in consequence of particular pleadings 
or admissions or particular items of evidence. 
I should prefer as a rule simply to consider 
the evidence as a whole, treating the plead¬ 
ings of the parties as pieces of evidence 
relevant under the head of admissions, and 
endeavouring if possible to arrive at a clear 
finding upon the questions of fact involved. 
I must, however, deal with the question of 
the pleadings in tl\e present case at some 
little length, because it seems to me a very 
important, if not a vital, part of the appel¬ 
lants’ case. There are two distinct questions 
involved, namely, the pleadings of Musammat 
Taiyaba Begam, the original defendant in 
the case, and the position of the second and 
third defendants, who were brought on the 
record by order of the Court. It is not 
denied that the pleadings of the latter simply 
put the plaintiff to proof of his entire case, 
including the execution of the deed of 
adoption. Exhibit 1, as well as its registration 


and its validity in law. The appellants do 
not deny this,' but it is contended on tlieir 
behalf that Saiyid Muhammad Hasan and 
Musammat Askari Begam have no possible 
claim in law either to the present possession 
of the AVaira Kazi estate or to succession to 
the same hereafter, that they ought never 
to have been brought upon tlie record of the 
case and that, not only tlieir pleadings but 
the evidence led by them, ought to be ignored 
and excluded from consideration. The case 
for these defendants is that Musammat 
Taiyaba Begam is at present in possession 
of the A7aira Kazi estate merely as the widow 
of a decea.sed talukdar for her life-time 
only, under clause 7 of section 22 of Act I of 
1869, and that after her death the estate must 
go to such persons as would have been en¬ 
titled to succeed to the same underthe ordinary 
law in accordance with the provisions of 
clause 11 of the same section. The parties 
to this suit are Muhammadans of the Shid 
sect, and Saiyid Muhammad Hasan and 
Musammat Askari Begam claim that they 
would be the next heirs of Mir Kazim Husain 
under this law after the deatli of his widow, 
they being the son and daughter of an own 
sister of Mir Kazim Husain. In the course 
of argument before us it was conceded that 
the estate must go to a single heir and that 
Musammat Askari' Begam could have no 
claim, at any rate in the life-time of her 
brother, Saiyid Muhammad Hasan; but it was 
still contended that Saiyid Muhammad Hasan 
would be entitled to the estate on the death 
of Musammat Taiyaba Begam in the event 
of his surviving her, and that he was rightly 
brought on the record in order to enable him 
to defend his reversionary interests. Against 
this the case for the plaintiffs-appellants is 
twofold. They contend that the Court 
below has itself found that Musammat Taiyaba 
Begam is not in possession of the AVaira 
Kazi estate as the widow of a talukdar under 
section 22, clause 7, of the Oudh Estates 
Act (I of 1869), but as a legatee under a AVill 
registered on January the 15th, 1887, which, 
though it may not be valid as against an 
adopted son (in case the adoption of Mir 
Saiyid All is proved), would certainly be 
valid as against the children of Mir Kazim 
Husain’s sister. Obviously, if Musammat 
Taiyaba Begam is in possession of the AVaira 
Kazi estate, not as heir under an intestacy 


CASiES, 


[1915 



.MIIJ SYl^D UA>AN V. TAIVAHA T.EGAM. 


but as legatee under a valid Will, lier title 
Av..::l [ !){• ail absolute one not limited to bcr 
life o,d and whatever might be the devolu¬ 
tion of the estate after her death the sur¬ 
viving relations of her late husband could 
have no present interest in the estate, such as 
was put fttrward by Saiyid ^luhammad Jtasan 
and his sister when they asked to be brought 
on this recoril as defendants. In the second 
place, it is argued on behalf of the appellants 
that, if i\lir Ka/iiii Husain died intestate and 
witliout having adopted .Mir Saiyid AH, his 
estate would descend as an impartible estate 
according to the I'ule (»f primogeniture as 
understood i)i the law of J-lngland. If so, the 
rightful heir after the death of Musaniuidf 
Taiyaba llegam would have to he sought by 
ascending to Mir Ka/im JIu.sai»rs father and 
searching amongst the descendants (d the 
latter in the male line. It is suggested that 
that heii‘ would at this moment be Karamat 
Husain, the son of a brother of Mir MuzalYar 
Husain, who was one of the claimants to the 
estate on the death of Mir Ka/.im JIu.sain, hut 
is no party to the pi'esent suit. Authoi*ity 
for this propttsition is sought in the decision 
of their Lordships of the lh'i\'y Council in 
Ik'hi Ihikh.'sli Siiii/h V. ('Itniiilr(thhif}i Simj/i (1), 
and apart from Ibis it is contended that the 
question is ])laced beyond doubt by the 
amendments elTectetl in the Oiidli Instates 
Act by the new Act (111 of IDlO), This 

latter Cfuiteiilion raises a lurther (|uesti()ii 
wliethert the defendant, Saiyid Muhammed 
] lasaii, conM lie .^aid to have aequii-ed a vested 
interest in this Waira Ka/.i eslale liefoi-e 
the amending Ar-t came into foi-ce; while, as 
regards the Ihdvy Couneil ruling above 
referred t.i, we were asked to consider the 
I'cmai'ksol their Lordships with refei'mice to 
the particulai- facts of that case ami to the 
old ruling in the case of 7b/./7/n/./,- Jiahwhir 
Singh ]{<iiifr .limb' h'n, r (-2)^ which wasiit 
any i-ate nipt dissented from in the later ease. 
Jt seems to me iinneeessary to decide the 
intricate questions of law thus raised, and 
altogether inexpedi(*nt to i>roneunce any 
opinion concei'iiing them in tlm luvsent ease. 
AVhen tin. Court of flr.st iiislanee brought 
Saiyid Muhammad Hasan on the record as a 
defendant, the i.lainlilVs did not elect b» 

submit to tliat order and to ivs.'rve it as a 

(Ij < link (.iis. iL'i; 11 c.w. X. lolo- I'M* li I ana- 
8.M.b.T. 

j\l. Jv. J. illA. la o.c. ;{7 ^ 

(2} oI.A.I; ] C.L.li.yiS. 


matter which might be called in question, if 
necessary, later on in appeal from any decree 
which might be passed in the case. They 
exercised tlieir i-iglit of appeal under section 
588, clause *2, of the former Code of Civil 
Procedure and brought tlie question at once 
before this Court. At the bearing of that 
appeal it is obvious that the plaintiffs did 
not raise any of the questiims now argued 
before us. They did not plead a AVill in 
favour of Mnsaniuhif Taiyaba Pegam as 
putting Saiyid ^Muhammad Hasan out of 
Court, because they were at that time denying 
altogctlierbotbtbeoxecutionandtbe validity of 
the Will registered on January the lotli, 1887. 
'J'his Court was entitled to treat it as an admit¬ 
ted fact, as between the plainliifs on the one 
band and Saiyid .Muhammad Hasan on the 
other, that Mnsnnninil Taiyaba Pegam's pos¬ 
session was either tliat of a trcspas.scr without 
any valid title, or that of the widow of a tahik- 
iJiir who had succeeded under the provisions of 
section 22, clause 7, of the Oudh Estates Act 
(I of 18G9) and was in no case that of the 
legatee of a hiinkdnr. The order 
passed by this C'ourt on Xovomher the 
12th, lbO(>, shows that the case was so 
i*(‘gar(h*d. Jt show.s further that no question 
as to the possible rights of Karamat Husain 
was raised at that time before this Court, 
hut that it was accepted as an admitted fact 
that, if Mnsdiinnnf Taiyaba Pegam was law¬ 
fully in po.ssession for her life-time under 
seel ion 22, clause 7, aforesaid, then Saiyid 
Muhammad Hasan would be the eventual heir 
under elanse 11 of the same section. This 
Court was asked to eonsid('r only whether Or 
not under such eircunistances Saiyid ^[ul^am• 
mad Hasan would he a proper defendant 
in the ease, and this point was decided in 
his favour and against the plaintiiTs. There 
must he some linality about the decision of 
a Court on such a point, .so far at least 
as that .same C\mrt i<concerned. I do not 
see that we are hound to re-consider the pro- 
prit'ty of tlie order passetl by our predecessors 
on .November the 12th, 190t!,or that it would 
he in any way expedient to do so. The fact 
remains that these defendants have been 
brought on to the record, have entered their 
ideadings, have cross-examined the witnesses 
for the plaintiiTs and have tendered evidence 
of the ir own. I am clearly of opinion that 
these matters cannot now be expunged 
from the record or ignored in arriving at 
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a decision on the facts. Suppose the defend¬ 
ants who were added in accordance with 
this Court's order had been in a position to 
produce evidence Avhich satisfied us bej^ond 
possibility of doubtthatthe document, Exhibit 
1, was a forgery and that any admissions 
to the contrary made by Mnsaoimat Taiyaba 
Begam Avere collusive and obtained from her 
by improper means^ could it be seriously 
contended that we should be bound never¬ 
theless to decree this suit in favour of the 
plaintiffs because Ave thought our learned 
predecessors had made a mistake in bringing 
Saiyid Muhammad Hasan on to the record*:' 
I thought it right to go into this point care¬ 
fully, but as a matter of fact my view of the 
case as a Avhole AA'ould not be sei*iously 
affected if I had to consider the evidence 
on the record Avith reference only to the 
pleadings of the first defendant, Mnsainmaf 
Taiyaba Begam. The paragrapli of tlie 
plaint in Avhich Saiyid Ali’s adoption 
and the execution of the deed, Exhibit 
], Avere set up as the foundation of the 
plaintiffs’ case Avas paragraph 2. To this 
Mnsanimat Taiyaba Begam’s reply was that 
she admitted the fact of Mir Kazim Husain’s 
death Avithout issue and the blood relation¬ 
ship between the plaintiff Mir Saiyid Hasan 
and the late Mir Saiyid Ali. She then 
continued: The rest of the allegations of 
this paragraph are not admitted, subject to 
additional pleas.” What those additional 
pleas AA'ere, I find, set forth in paragi^aphs 
14, 15, 16 and 17 of the same Avritten 
statement. It Avas expressly denied that 
there had ever been any valid and laAvful 
adoption” of Mir Saiyid Ali, lor that Mir 
Saiyid Ali ever acquired any good title in 
law to the Waira Kazi estate. As regards 
the document, Exhibit 1, the defence set up 
was threefold:— 

(1) That it ‘ Sa-'U-s written contrary to the 
intention of Mir Kazim Husain, at a time 
Avhen he AA'as in consequence of illness unable 
to understand the nature and effect of the 
document.” 

(2) That it AA^as subsequently cancelled 
by Mir Kazim Husain and its cancellation 
Avas accepted and ratified by Mir Saiyid Ali 
himself. 

(3) That in any case this document could 
not have the effect of superseding the Will 
in favour of Musamniat Taiyaba Begam 


duly registered on the 15th of January 1887. 

The pleading as regards tlie factnni of 
execution was obviously vague and unsatis¬ 
factory. The plaintiffs in their replication 
Avere quick to seize upon it as an implied 
admission of execution and cliallenged defend¬ 
ant No. 1 to specify more clearly tlie grounds 
upon Avhich she alleged the document to be 
invalid. Tlie result of tliis Avas tliat, in a 
later proceeding of February the 5th, 1907, 
the learned Counsel avIio represented Musam^ 
mot Taij^aba Begam made a statement to 
the folloAving effect :— 

“That tlie execution of the said deed of 
adoption, dated 9th of November 1903, in 
favour of Saiyid Ali is not denied by the 
first defendant, but it is denied tliat it is 
valid and .subsisting under the laAv in 
force in British India.” 

It is to be observed at tlie same time 
that immediately after this, the documentary 
evidence tendered by tlie plaintiffs Avas gone 
througli, and the document, Exhibit 1, aa'rs 
endorsed as denied, Avithout any qualification 
or any note being made as to there being any 
difference of pleading on tliis point between 
the tAvo sets of defendants. Even as 
the case then stood, the pleadings of the 
first defendant AA'ere not, in my opinion, 
sufficiently clear or specific, and it Avould 
have been as AA-ell if the Court had taken 
up this point at once and pressed for a 
clear explanation as to Avhat AA'as intended 
by this admission of execution and Iioav tliis 
admission AA'as to be reconciled Avith tlie original 
plea that the document Avas contrary to the 
purpose or intention (khilaf mansha) of Mir 
Kazim Husain. As it aa'rs, tlie point came 
up again for consideration on the 14th of 
March 1897, and there can be no doubt 
that the first defendant then shifted her 
ground and did so in a someAAdiat dis¬ 
ingenuous fashion. It AA'as then stated on 
her behalf that tlie Avords ’ khilaf mansha'^ 
in the original Avritten statement were in¬ 
tended to mean that the document Avas 
executed Avithout the knoAvledge of Mir 
Kazim Husain. This does not appear to 
be a reasonable translation of the vernacular 
expression, and in any case the first defend¬ 
ant might AA’^ell have been pressed to 
enter some precise and specific pleading.s 
as regards every portion of the document, 
Exhibit 1, Avhich purports to bear any AAu-it- 
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ing by the pen of Kaziin Husain 

himself. The Court, however, accepted tlie 
pleadings a.s they stood and actually fram¬ 
ed amended issues on tlie 14th of March 
1907, on the strength partly of this new 
pleading as to the meaning of the words 
''khihif rtiansha." On a review of these plead¬ 
ings as a whole, confused and defective 
as I tliink tliem, it seems to me that the 
utmo.st tliat can be said is that Mnmnimnf 
Taiyaba Begam admitted that Mir Kazim 
Husain had actually appended his signature 
to the document, Kxhibit 1, but pleaded 
that he did so without being aware of 
the nature, contents or effect of the said 
document. She was never asked to enter 
any speciKc pleadings as to the regis¬ 
tration of the document, or as to the 
signatures which purport to be those 
of Mir Kazim Husain appearing at tiie 
foot of the registration endorsements 
on the back of the document. Consider¬ 
ing, however, that those endorsements in¬ 
clude c.xpress statements to the effect that 
the document was tendei-cd for registration 
by Mir Kazim Husain at his own house 
at Jarwal and e.xecution of the same admit¬ 
ted by iiim in the pre.sonce of tlie Sub- 
Registrar, who was personally anpiaintod 
with the executant, the phvi that the 
document was written (•(Uitrary to the 
intention of Mir Kazim Husain, ami the 
furtlier plea tliat it was wi'itten or executed 
without Ids knowledge, neces.sarily involved 
a plea that fraud of some sort or other 
had been committed in eiinneetiim with (be 
registration of the doeiimeiit as well as in 
connection with its execution. 

I tbink it advisablo to pause at this 
point to consider ibo position of the parties 
with regard to tlie Will in favour of Mn- 
sauimaf Taiyaba Hegam, because the ex¬ 
istence of tins document lias, in my opinion, 
a considerable bearing, int only on (bo 
general pnibabilitles (if the ease as aiVeet- 
ing the credibility of tin* oral t‘vidence, 
but also on the (piostion of the pleailings, 
when the Court comes to estimate the 
nature of tlie burden of proof to lie laitl 
on the plaintiffs in respect of their docu¬ 
ment, Cxhiliit 1. On tlu* original pleailings 
the plaintiffs denied both the exeeution and 
the validity of the Will in favour of tlie 
(ir.st deleiidant. T'he evidenee as (o 


execution is necessarily scanty, there being 
no witness now alive to give direct evidence 
on the point. There can be no doubt, 
however, that the document before the Court 
purporting to be the Will of Mir Kazim 
Husain in favour of Musauiinat Taiyaba 
Begam was executed by him and was duly 
registered ; this point was finally conceded 
and taken for granted in the arguments 
addressed to us on behalf of all the parties 
concerned. I find then that on May the 
12tb, 1877, within tliree years of his com¬ 
ing into pos.session of the Waira Kazi 
estate, Mir Kazim Husain, being then about 
45 years of age, executed this Will in favour 
of bis wife, Mnmnimat Taiyaba Begam, then 
a young woman of 17, and deposited it in 
a .sealed cover at the office of the Sub- 
Registrar of Lucknow, llie AVill as thus 
executed had not been signed by any at¬ 
testing witness. More than nine years later 
the bu't that an unattested Will thus 
depositeil would not satisfy tiie reciuiie- 
ments of tiie law, must have been brought 
to the notice of the testator, and we tiiul 
tliat on the 15th of danunry 1887 Mir 
Kazim Hu.sain went to the Sub-Registrar’s 
office at Lucknow, took out the Will in 
(luestioM from the sealed cover and formally 
presented it bu' registration. It is perhaps 
worth noticing tliat the document, as it 
now stands, not only bears Mir Kazim 
Husain's signature in the margin at the 
place where the executant would natiiially 
sign it, but that bis signature appears in 
three places in the body of the deed as 
attesting erasures or eorrections. ibis fact 
was noted by the Sub-Registrar in his 
endorsement ; it is not clear whether that 
official caused these additional signatures 
to be luadi' w'ben the M ill was tendered to 

him for formal registration, but there seems 

to me a distinct probability that this is 
wlmt actually occurred. In any case Mir 
Kazim Husain jnvsented the document to 
the Sub-Regi.strar for registration as a Will 
and mlmitted its oxoontiou in the pi'esence 
of three attesting witnesses, and these 
witnesses, as well as Mir Kazim Husiiiu 
himself, pr.nw'led to sign the document on 
the back in the proper places below the 
registration endorsements. According to the 
view repo itedly expressed by various Judges 
of the Calcutta High Court, as for instance 
in S;rC'jr v. yuf/t*m/ni 
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Mozumdar (3) and Amarendra hath Chaf- 
terjee v. Kashi Nath Chatterjee (4), these 
proceedings amounted to an attestation 
of the Will sufficient to satisfy the re¬ 
quirements of the Indian Succession Act, 
section 50 of Act X of 1865. This view 
seems to me both good law and good 
sense, as there cannot be the shadow of 
a doubt regarding the purpose and inten¬ 
tion of Mir Kazim Husain in thus getting 
the Will registered. He deliberately reaffirm¬ 
ed after an interval of more than 9^ years 
his intention of making Mnsammat Taiyaba 
Begam his legatee. If he did not copy 
out the Will on to a fresh piece of paper 
and sign it over again in the presence of 
the Sub-Registrar and the identifying 
witnesses, the only possible reason for this 
was that he did not think it necessary 
to take the trouble to do so. He undoubtedly 
signed the paper in two places on the 
back at the foot of the registration endorse¬ 
ment in the presence of the Sub-Registrar 
and of the attesting witnesses, and I think 
it highly probable that he also signed it 
in three places on the face of the deed at 
the instance of the Sub-Registrar, where 
that official noticed certain corrections or 
alterations in the deed. I say that this 
is probable, because the corrections or 
alterations in question have the appearance 
of being mere rectifications of an original 
slip of the pen, and I think it unlikely 
that the idea of attesting them with his 
signature would have presented itself to 
Mir Kazim Husain’s mind unless his at¬ 
tention was drawn to it by the Sub- 
Registrar at the time of its formal registra¬ 
tion. We thus have in favour of Mnsam- 
mat Taiyaba Begam a Will executed, at¬ 
tested and registered as required by law 
more than three months before the death 
of the testator, and, therefore, valid against 
all the world except for one possible objection 
to be considered presently. Now it seems 
to me beyond doubt that the subsequent 
adoption of Mir Saiyid Ali, if such adoption 
in fact took place would not in itself 
operate to revoke or nullify a valid Will, 
any more than the birth of a natural son 
would have done. The contention for the 

(3) lie. 429. 

(4) 27 C. 169. 


plaintiffs, however, a contention which has 
found favour in the Court below, is that 
if the factum of adoption Avere held to 
be proved in respect of Mir Saiyid Ali, 
tlien tliis Will would ipso facto become in¬ 
operative, because it was not registered 
within one month from the date of its execu¬ 
tion. In tlie second place, it was further con¬ 
tended before us that the deed. Exhibit 1, 
contains words and expressions Avhich give 
it the effect of a testamentary disposition 
in Mir Saiyid All’s favour; so that, 
even though the mere execution of a deed 
of adoption should he held not to have 
the effect of nullifying the Will, yet the 
particular document before us is so worded 
that it has that effect. A question of law 
is thus raised which strikes at the very 
root of the plaintiffs’ case. If it be decided 
against them, the great bulk of the record 
now before us becomes superfluous, and the 
issues raised regarding the execution and 
validity of the deed. Exhibit 1, also become 
superfluous. I do not propose to decide 
the case on this point alone, because after 
all that has taken place in the course 
of this litigation it seems to me 
very desirable that this Court should, if 
possible, come to some definite finding on the 
issues of fact which have been litigated 
at such enormous length. I am bound to 
say, however, that the more I have consider¬ 
ed the point, the less disposed I feel to 
accept the position taken up by the learn¬ 
ed Judge of the Court below as to the 
practical cancellation of the Will by the 
adoption deed. Exhibit 1, if the execution 
and validity of the latter should be affirm¬ 
ed. It seems to me that the execution of 
the Will was not legally complete before 
the l5th of January 1887, Avhen it became 
valid in law in consequence of its at¬ 
testation by the Sub-Registrar and by the 
identifying Avitnesses. There is, moreover, 
no laAv as to the precise place on a docu¬ 
ment where the executant must affix his 
signature in order that his act in so doing 
may amount to an execution and I do not 
see Avhy the signatures of Mir Kazim 
Husain to the registration endorsement and 
his signatures to the corrections on the 
face of the document (supposing I am 
right in my belief that these latter Avere 
affixed on the 15th January 1887) should 
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not be treated as a re-execution, or as tlie 
first valid execution of the document by 
the act of signing the same in the presence 
of att(‘sting witnesses. From either of these 
points of view it would seem tliat tlie AV ill was 
executed on the 15th .January 1887 and was, 
therefore, registered on the very day of its 
execution. I have felt more difficulty 
regarding the arguments addressed to us 
on belialf of the appellants regarding the 
actual wording of the deed, Mxhibit 1. That 
document purports to constitute ^lir Saiyid 
Ali. not merely tlie adopted son but also, 
the '\jn)iash{)i() qnitn muqfnn' of the executant. 
Now each of these words may be translat¬ 
ed either a '‘representative” or hir/tm trucu'i ’ 
or a “successor,” so that tliere is a certain 
ambiguity involved in the expressions; while 
a few lines further occur the words our 
Imuti'-ihn IkuI lac/v' hiinmii iimur ttdukdun /o’ 
( 1 ) 1 , 1 ( 1)11 (Ida nila'ga," that is to say, the 
executant provides that after his death ^lir 
Saiyid Ali will atteml tti or perform all 
the duties appertaining to a talnk<la)\ I 
liave felt considerable force in the conten¬ 
tion on liehalf of the appellants that these 
words and expressions considered together 
might reasonably he interpreted as being 
of a te.stamentary character and as implying 
a bequest of tlie hihikilai'i estate in favour 
of j\lir Saiyid Ali. Nevertheless upon full 
consideration 1 am not satisfied on this 
point. There was Ji previous W'ill in 
existence, and if that was to be revoked 
and a fresh heciuest made in favour of an¬ 
other person, 1 shonhl have expected this 
to l)e done in clear and unambiguous terms. 
There is good reason for suj)posing, as I shall 
show presimtl}', that on (u* about the 14th 
of November 1811)) Mir Ka/.im 1 [u.sain was 
meditating the execution of, and probably 
did actually execute, (it is at any rate the 
plaintiffs' case that he did so), another 
deed making over to Mir Saiyid Ali in 
very wide terms the management of his 
estate. If 1 wei’e satisfied that iMir l\a/.lm 
Husain in fact executed tlu* document, 
I'lxhibit 1, that he did so with full knowledgt' 
and understanding of its contents and that 
he caused It to be duly registered on the 
ll-th Novi'inber ISHd, |. should still not 
fi.'el satis(ie<l that tlu' old gentleman's in¬ 
tention was altogidlu'C to annul his \Vill in 
favour of Mnsammal Taiyaba Degain and 
to di^siiilici'it her in favour of Mir 



Ali. I should be'disposed to read the am¬ 
biguous words ''ja)iashni o qaitn muqam” 
a.s well as the curious expression about 
performing the duties of a fdlnhhr, in con¬ 
nection with tlie provisions of the other 
deed, which the plaintiffs allege to have 
been also executed on the 14th of November 
189:1, and with an expression contained in 
Exhibit 1 itself about representing the 
executant in the presence of officials, mem¬ 
bers of tlie brotherhood, tenants of the 
estate and otliers, and on official occasions 
such as ]^n)'ha)'s held by the Lieutenant- 
Governor and the like. From this point of 
view the words ja)iadii)i o qaiiii muqaiii 
would ho treated as tautological and as 
meaning no more than representative and 
]ncn))i /c)icj?.s" and the presumed intention 
would he that Saiyid Ali should continue 
after !Mir Ka/.lm Husain's death to perform 
the public duties attaching to the position 
of a fahthho' wliile tlie estate itself went 
to }[us,i))n))tif Taiyaba Degam in accordance 
witlithe Will of January the loth, 1887, In 
making these remarks I am, of course, adopting 
for the moment the plaintiff s' case with regard 
to the fact of execution and registration. 

I fully admit the force of the arguments 
addressed to us that a ^[uhanimadau fahtl'dor 
could have no po.ssible motive for executing 
a deed of adoption except for the purpose of 
effecting thereby a devolution of his estate, 
and that on the face of it the ill iw 
favour of Mitsammaf Taiyaba Bogam gives 
that lady an absolute estate and not mere¬ 
ly an estate for life. To these contenions, 
however, I wouhl reply, still accepting for 
tlie sake of argument tlie case for the 
plaintiffs as to the facts of execution and 
registration, that Mir Ka/.im Husain might 
conceivably have acted in the belief that 
in adopting a son to liimsclf ho was also 
adopting a son to Jfifseiiima/ Taiyaba Begam, 
that no disagreement was likely to take 
place between that lady and a young man 
so deeply indebted to her as was Mir 
Saiyid Ali, and that ho really supposed 
that the combined effect of tbo Will of 
January the 15th, 1887, and the adoption 
deed of November the 14tb, 1893, would be 
that Ma.<it)ninat Taiyaba Begam would suc¬ 
ceed (o the estate under tbo Will, that Mir 
Saiyid Ali would be her agent and re- 
l>resentativo during her life-time and would 
tiually succeed himself after her death, I 
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differ, therefore, from the learned Subordinate 
Judge on this point, and liold that the 
effect of the deed, Exhibit 1, even if it 
be proved to have been duly executed and 
registered, would not be to diwest Mnsauntuit 
Taiyaba Begam of the e.state which she 
took on the death of her husband under 

the Will of January the 15th, 1887, 

I paused to consider this point at this 
stage because of its bearing on the question 
of the pleadings and of the burden of 
proof which should, in my opinion, be laid 
on the plaintiffs in respect of their docu¬ 
ment, Exhibit 1. I have expressed my 
opinion that that document, even if fully 
proved, would not have the effect of set¬ 
ting aside the Will in favour of MusaDimat 
Taiyaba Begam, but it must be remember¬ 
ed that it is put forward by the plaintiffs 
as a document which has that effect. Whatever 
room for argument there may be about the 
testamentary character or otherwise of any 
of the provisions of this deed, the broad 
fact remains that it is propounded by the 
plaintiffs as a document the execution of 
which by Mir Kazira Husain had in law 
the effect of nullifying the disposition of 
his estate made by that gentleman under 
his Will of January the loth, 1887, and of 
substituting Mir Saiyid Ali for Musammaf 
Taiyaba Begam as the immediate heir to 
the estate on the death of Mir Kazim 
Husain. The burden of proof, therefore, to 
be laid upon the plaintiffs should, in my 
opinion, be in no way less than that which 
the Courts have seen fit to lay upon the 
propounders of a Will, and more particulaidy 
upon the propounders of a Will Avhich has 
the effect of revoking a Will previously in 
existence. Once any circumstances are shown 
to exist which may reasonably excite proper 
and well-grounded suspicion in the mind 
of the Court, a person claiming under 
such a document is bound to satisfy the 
Court, not only as to its execution, but 
also as to its representing in fact the mind 
and deed of the alleged executant. Such 
cases as those of Shunmugaroya Mudalio.)' 
V. Manika Mudaliar (5) and Shama Churn 
Kundn v. Khettromoni Basi (6) show the 

(5) 3 Ind. Cas. 799; 32 51. 409; U Baai. L. R. 1206 
(P. C.); 10 C. L. J. 276: 6 M. L. T. 304: 19 51. L. J. 

640; 36 T. A. 185. ^ ^ _ 

(6) 27 C. 521; 4 C. W. N, 501; 27 I. A, 10. 


kind of burden of proof which the highest 
Court of Appeal has laid in analogous 
circumstances upon the propoundex’S of Wills. 
That there are circumstances existing in 
the present case, some of them apparent 
upon a mei’e examination of the document 
iiself, calculated to excite grave and 
reasonable suspicion seems to me quite 
beyond question. In my opinion this case 
can only be rightly decided by laying upon 
the plaintiffs the burden of satisfying the 
Court, not only as to the mechanical exe¬ 
cution by Mir Kazim Husain of this document. 
Exhibit 1, but also of the fact that he fully 
undex'stood its natui*e and its terms, that 
he intended it to have the effect of divesting 
Musammat Taiyaba Begam of tlie right of 
succes.sson to the Waira Kazi estate upon his 
death, and that he himself presented it for 
registration and caused if to be regi.stered 
with that purpose and intention. 

This is a case in which there is a direct 
conflict of testimony upon essential matters 
of fact, and more particularly as to what 
took place at the house of ^Mir Kazim Husain 
at Jarwal on the 14th of November 1893. 
Under these circumstances I think it ad¬ 
visable first of all to consider and discuss a 
number of facts bearing on the general 
probabilities of the case, as to which there is 
either no controversy at all or there is, in my 
opinion, a clear prepondei^ance of evidence 
in favour of certain more or less definite 
conclusions. Mir Saiyid Ali appears to have 
been born somewhere about the year 1879, 
A. D., and his mother died when lie was two 
years old. He was then sent for to Jarwal 
at the instance of Miisaminat Taiyaba Begam 
and was brought up by this lady in Mir 
Kazim Husain’s house. It may be noted 
that, inasmuch as Mir Kazim Husain was 
not yet 50 years of age at that time and was 
married to a young wife to whom he was 
obviously much attached, it would seem prima 
faice as if he had no reason to abandon the 
hope of begetting a son of his own. As 
against this, however, we have clear evidence 
that Mir Kazim Husain was in bad health 
for a considerable number of years before his 
death in 1894, and that his illness was of a 
nature to affect injuriously his power’s of 
procreation. On the evidence as a whole I am 
of opinion that, by about the year 1890 at 
any rate, Mir Kazim Husain had pi’etty welj 
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made up liis mind that he would never have 
a child of his own, and I think it not un¬ 
reasonable to suppose that Taiyaba 

J3egam herself may liave arrived at that 
conclusion some years earlier. 1 think it 
quite established by the evidence tliat ^[ir 
Ka/.im Hussain was not on good terms witli 
his own farnily and not likely to contemplate 
with satisfaction tlie prospect of Ins estate 
devolving after his deatli, either on his first 
cousin, Karamat Husain, or on his sister's 
son, the defendant Saiyid i\Inhaminad Hasan. 
He was evidently much attached to Mfiaamnifit 
Taiyaba Hegam and, 1 should say, a got)d <leal 
under her intiuence. Tlie Will in her favour 
shows that Hir Kazim Husain had quite 
made up his mind that his estate should pass 
into her possession after his death rather 
than into tliat of any of his own relatives. 
At the same time 1 fully appreciate the force 
of the contention on behalf of the plaintiffs 
tliat tlie way in which Mir Sayid AH was 
brought to darwal as a mere infant, and his 
subsequent treatment in the family of Mir 
Kazim Husain, was such as to raise a certain 
presumption that the idea of eventually 
adopting him as a son was present to the 
minds of the persons concerned for a good 
many years prior to the date on which an 
adoption is allegeil to have been actually 
effected. The difliculty t> my mind is to 
make sure liow far this idea was 
Taiyaba llegam’s alono, or was fully shared 
hy Mir Kazim Husain himself, also 
how far Mnsdinmnf Taiyaba Hegam may have 
looked upon the possible adoption of Mir 
Saiyid Ali, not os mucli as a thing desiralile 
in itself, but as an alternative which it was 
advisable to keep open to meet certain 
possible contingencies. On the one iiaiul,ono 
may reasonably presume that this lady would 
think it a more desirable thing to become 
absolute owner of the Waira Kuzi estate on 
tlie death of her husband than to l)e ousted 
from tliat possession hy her young nephew. 
On the other liaiul, it is not uiireasonahle to 
suppose that she may have come ti) feel a 
strong affection for this lad whom she had 
brought up from infancy. Her position as 
legateeiiiHl(.'ra \V ill was in any case pri'carious 
inasmuch as the Will might he revoked at anv 
moment l.y .Mir Ka/.im 1 lusain in the event 

of her failing to relain her hold u[>om that 
old gentleman's afVertiuns. I have no doubt 
wiiatever that she would cniisider the sueees- 


sioM to the estate of a lad who was her own 
nephew and who owed everything to her, 
as far preferable to that of any of the 
relatives of her husband, with whom she 
was more or less at feud. An arrangement 
wliich would leave lier the estate for 
life, with Mir Saiyid Ali in the assured 
positmn of her appointed heir and successor, 
would, I have little doubt, appear to her an 
ideal one. In the month of July 1893 a suit 
was pending in tlie Court of the Munsifof 
Kaisarganj, in which the plaintiff was appar¬ 
ently seeking to fix Mir Kazim Husain with 
liability for the payment of some small sum 
of money on the strength tif a contract entered 
into with Mir Saiyid Ali. Mir Kazim Husain 
was summoned to attend tlie Munsif’s Court 
for examination, and on the 31st of July 1893 
be appeared before that Court and was examin¬ 
ed while reclining in his palanquin. His 
statement is Exhibit A-26 on this record, as 
to wliich there has been a good deal of con- 
trover.sy. 1 am content to note only that Mir 
Kazim Husain on that occasion stated in very 
positive terms that it was not true that he 
had at any time up to that date adopted Mir 
Saiyid Ali as his son. This document shows, 
on the one hand, that the notion of Mir Saiyid 
AH’s adoption was in the air at the time; on 
the other hand, it not merely emphasises the 
admitted fact that no actual adoption had yet 
taken place, but 1 tliiiik it tends to show that 
there was noelearpurposeoriiitentionof effect* 
ing .<uch adoption present at that time in Mir 
Kazim Husain's mind. I must now go back 
for a moment to tlie end of January or the 
beginning of Eebruary 1893, when an event 
took place whicli lias, I am certain, a very 
considerable bearing on the facts of this case. 
Mir Saiyid Ali was then married fi'om Mir 
Kazim's liou.se to a daughter of Saiyid Mehdi 
Hasan, Considering all the more or less 
superfluous evidence with which this record 
lias been eiioumbered, I am bound to say that 
1 feel some surprise that the defendants have 
not thought it worth their while to get on to 
tliereeordsiime fuller and more precise evidence 
as to the personality of Saiyid Mehdi Hi\san, 
fo bis career as a Covernment servant and to 
bis whereabouts during the year 1893, more 
partieularly as the possibility of Ids having 
been present in Jarwal sometime during the 
early part of November of that year. Thus 
mueb 1 can take from the record, that he was 
a ttihik lai'y tlie head of a Muhammadan family 
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in Jarwal, which was more or less a rival to 
that of Mir Kazim Husain, that he was a 
Government servant and attained to the 
position of Subordinate Judge before his 
service came to an end. This marriage of 
Mir Saiyid Ali’s to this m\u's daughter may, 

I think, fairly be regarded as a marriage some¬ 
what above Mir Saiyid Ali’s station in life, 
unless he was to be regarded as an eventual 
successor to the AVaira Kazi tahika. On the 
one hand it suggests that people likely to 
know the truth thought it not improbable 
that he might be adopted by Mir Kazim 
Husain, or at any rate that he would succeed 
to the estate later on in the event of its first 
passing into the hands of Mmammat Taiyaba 
Begam. On the other hand the marriage 
called into existence a powerful interest 
(that of Saiyid Mehdi Hasan and Ins family) 
in favour of making that adoption an accomp¬ 
lished fact, and, what is more, of making Mir 
Saiyid Ali’s succession to the estate a thing 
certain and immediate, that is to say, neither 
po.stponed to the succession of Mnsanimat 
Taiyaba Begam nor dependant on the con¬ 
tinuance of her favour. 

It will be convenient at this point to take 
up the -most important of the various side 
issues into which this case has diverged and 
to consider the evidence bearing on Mir 
Kazim Husain’s health, more especially 
during the year 1893, The only expert 
medical evidence produced has been on the 
side of the defendants, who caused to be 
examined Sitla Din (D. W. No. 1), a medical 
officer in charge of the hospital maintained 
by the Kapurthala Estate at Bondi, twenty- 
:our miles from Jarwal, and Ejaz Husain, 
a physician of Lucknow who was examined 
and cross-examined at preposterous length 
on commission. I think there can be no 
doubt whatever that both these gentlemen 
attended Mir Kazim Husain in their pro¬ 
fessional capacity and that their evidence 
deserves careful consideration. With regard 
to the rest of the oral evidence bearing on 
this point the difficulty is simply this, that 
it is in the main the evidence of witnesses 
who support the case for their respective 
parties upon other points of more direct and 
vital importance. If, for instance, we can 
feel sure that the witnesses for the plaintiffs 
who depose to the actual execution of the 
document, Exhibit I, are speaking the truth 
on that point, we must, of course, believe what 


they say regarding the stute of Mir Kazim 
Husain’s health ; if, on the other hand, we 
distrust their evidence on the question of 
execution, tlieir statements regarding the 
healtli of the executant must go overboard 
along with the rest. Similar remarks apply 
to such witnesses for the defendants as 
Manohar Lai (D. W. No, 5) and Muhammad 
Raza (D. W. No. 2). On the other hand the 
.statements of Thakur Lai Bahadur Singh 
(D. AV No. 14) and Riaz Husan (D.AV. No. 18) 
seem to me le.ss open to objection on this 
ground, and their evidence does corroborate 
that of tlie medical men in important 
particulars. On the evidence as a whole, 
there can be no doubt whatever that Mir 
Kazim Husain suffered from rlieumatic fever 
and syphilitic rheumatism for many years 
before his death and that his eye-sight was 
badly affected by cataract. On the ques¬ 
tion of the eye-sight we reached common 
ground in the course of arguments up to a 
certain point. It was admitted on both 
.sides on a review of the evidence that one 
of Mir Kazim Husain’s eyes had been 
affected by cataract before the year 1889, 
that it was operated upon in that year by 
some unqualified practitioner, with the result 
that he lost the sight of it altogether, and 
that cataract must have developed itself in 
his other eye in the course of the years 
1890 and 1891. About the month of 
December 1891 Mir Kazim Husain went to 
Allahabad and there had his remaining eye 
operated on for cataract by an English 
physician, Dr. Hall. Such an operation 
would presumably not take place until the 
cataract had reached an advanced stage, 
that is to say, until the man must have been 
practically blind for some little time. It is 
common ground that Dr. Hall’s operation 
was to a certain extent successful, but from 
this point the parties are definitely at issue. 
The case for the defendants is that the relief 
thus afforded proved only temporary and 
that by the end of 1892, or the beginning of 
1893, Mir Kazim Husain sank into total 
blindness and continued in this condition 
until his death; the case for the plaintiffs 
is that a more or less permanent cure was 
effected and that Mir Kazim Hu.sain could 
see sufficiently for all practical purposes 
during the last years of his life 
The chief difficulty which I feel about 
arriving at a positive conclusion on this 
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point arises out of tlio question of the 
pleadings and the ditHrulties raised at a late 
Rta.cre of the case wlien the plaintiffs tender¬ 
ed ^ehuttin^]^ evidence. I am ])(>und to say 
that, if Ka/ain Ifusaiu was in fact totally 
blind on tlie 14tli of November 189.4, I 
should liave expected this fact tt) be doH* 
nitely stated in the pleadings and to liave been 
put in tlie forefront of tlie defendants’ case. 
This was not done, and the utmost that can 
be said Tor the defendants is that they dis¬ 
closed tlie position tlmy intended to take up 
on this point moi'e or less gradually in tin* 
course of their cross-examination of tlie 
plaintiffs' witnesses, so that the plaintilfs 
ought to have l)een under no delusion on this 
point by the time they came to close their 
case. As regards the exclusion of rebutting 
evidence, the maltei* was argued out l)efo)*e us 
with reference to this and to nnv oi’ two 
other points (.f some importance; it- is also 
referred to in the grounds of appeal to this 
Court. I felt compelled to put it plainly to 
the learned Counsel for the appellants whe¬ 
ther he di<l or did not ijiteml to ask for an 
order of jxnnand for the production of addi¬ 
tional evidcMice under the provisions of Order 
XLl, rule 27, (.f the Code of Civil Procedure. 
The reply received was that the appellants 
did not desire tin* case to bo lomamh'd foi* 
further evidence. i*r to temler additional 
evidonia! Iiefon* this Court. 1 can indy deal, 
therefore, with the record as it siaiuls, but 
if the case for the defendants on this iines- 
tion of l)lindii(‘ss is in fact a friu* oni', tliey 
would have becni wiser to have been nun'o 
direct and plain-spoken in their pleadings, and 
I think they iummI not hav(‘olijectetl to some 
attempt on the part of (In' plaintilfs to deal 
with the iioiiit in their rebutting evidence. 
As regarils l\[ir I\a/.im Husain's general 
bcaltli, I take nob* (tf (hii lact that when In' 
appeared bebuv the .Muiisif at Kaisarganj 
at the end o| .inly ISiM be was examined 
while lying in a palamiuin. I nole furllier 
that, altliougb the Sub-Kegi.strar's ollire was 
situated in the town o| .larwal wilhin a b'w 
iuindre-l yards of Mlv Ka/.ini Husain's house, 
the i-egislrati ni of the doeunienl, l-Miibit l' 
purports to have been elVecied on eoniinission 
at the ho-.is(' of theexeeutant, as is ordinarily 
done only when an t-xeenlanl is pre\ent,'d 
by illness ..r (►(||,.r siillii-icnf eaiist' |Vom 

attending at the ollire. \{ is also an admit- 
ted fact that at the time when the I'egistration 


purported to be effected, Mir Kazini Husain 
was lying in an antechamber {deorhi) of his 
z^intfun liouse, a place to which one would 
not expect a Sub-Registrar or other outsiders 
to be admitted, unless the man’s state of 
licaltli was such as to make it difficult for 
him to proceed a short distance to his o\vn 
male apartments. A half-hearted attempt 
was made on behalf of tlie plaintiffs to neu¬ 
tralize tliis point by suggesting that the 
mnnhiud liouse was under repairs, or was 
being white-washed or something of the sort, 
but it did not strike them that there was 
not any force in this suggestion. A few 
days later, however, Mir Kazim Husain was 
undoubtedly well enough to travel, for he 
left Jarwal on November the 10th, 1893, for 
Lucknow. Nevertheless this journey was that 
of an invalid in search of proper medical 
treatment, for it is beyond question that 
^lir Kazim Husain remained under medical 
treatment at Lucknow until be returned to 
Jarwal on March the lltb, 1894. He died, 
as already noted, two months later, on May 
tiie 12tb, 1894. I note in this connection that 
His Honour the Ijieutenant-Governor of the 
United P rovinces paid a visit to Bahraich 
early in the year 1894 and held n Durbar 
there, ^lir Kazim Husain was excused 
attendance at tiiis Ihirhary and in support of 
his application to be so excused he put in a 
certiticati' (Kxbiiiit 10.4 on the record), dated 
December the Ititb, 1894. by Balm Nobin 
C’ltandi *a, a Lucknow physician. This certi- 
licate was to the effect that Mir Kazim 
Husain was in Luckumv under treatment, 
sullering Irom chronic rlieumatism, and not 
in a lit state to undertaken railway journey. 
H is certainly worth noticing that nothing 
is said in this tlocuinent nbout failure of 
sight, hut I am not sure that the point was 
relevant, hir even total blindness miglit not 
have been accepted us in itself a sufficient 
excuse for failure on the part of a taluhhr 
to atti'iul an ollieial Ihtrhitr. 1 may add that 
it seems to me exceedingly probable that the 
knowledge of the Lientenant-Gaveruor’s 
inipeiuling visit, and the desire to avoid the 
necessity of putting in an appearance at a 
harassing public function at a distance fixmi 
his home, probably exercised a considerable 
inlluenccon Mir Kazim I lusain's actions in the 
in tilth o! November 1894, not only by 
pivnni>ting liim to get away to Lucknow for 
treatment, hut by inclining him to lei)fl ft 
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ready ear to the suggestion that he should 
execute some sort of document wliich might 
have the effect of putting Mir Saijdd Ali 
forward as a representative or locum tenens^' 
capable of performing in his place any public 
duties which the Government might consider 
incumbent on a gentleman holding the posi¬ 
tion of an Oudh tahikdar. The conclusion to 
which I have arrived on a consideration of 
the entire evidence on this point is tbat there 
is a distinct preponderance of evidence in 
favour of the defendants' case generally. If 
the question of Mir Kazim Husain's total 
blindness had been speciBcally raised in the 
pleadings, as I think it ought to have been, 
or if the plaintiffs had been allowed an 
opportunity of producing rebutting evidence 
on the point and had failed to do so, I am 
abound to say that on the evidence of Sitla 
.Din, Ejaz Husain and Riaz Husain more 
particularly, considered in connection 
'with the general probabilities and the 
.established facts of the case, I should 
.have been much disposed to hold it proved 
that Mir Kazim Husain was on the 
.14th of November 1893 to all intents and 
purposes a blind man. That he was in a 
'very feeble state of general health, I hold to 
be fully established. There are indications 
in the evidence that he would have wished 
before his departure for Lucknow to pay a visit 
to the head-quarters of his own estate at Aini, 
eight miles from Jarwal by road, and that he 
did not do so because he did not feel himself 
equal to a road journey of such a distance. 
There is a clear preponderance of evidence 
'thathe had been confined to his house, if not to 
his zcLuana quarters, for some time before the 
14th of November 1893. As regards his 
eye-sight I hesitate, for reasons already 
indicated, to record a finding that he was 
totally blind, but the impression left on ray 
‘mind is that the sight of his one remaining 
. eye had been failing him as the beneficial 
.effects of Dr. Hall’s operation began to wear 
off, and that it was in tlie month of Novem¬ 
ber 1893 in such a condition as to make it 
highly improbable that Mir Kazim Husain 
would be able to acquaint himself with the 
contents of a document by reading it. 
His eye-.sight was in fact, in my 
opinion, so extremely defective that it would 
not have been difficult for an unscrupulous 
person in whom he reposed confidence to 
practise some.sucli fraud upon him as would 
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be involved in obtaining his signature on 
two distinct documents while he was under 
the impression that he was signing one docu¬ 
ment in two different places. 

During Mir Kazim Husain’s absence iu 
Lucknow certain transactions took place, 
inostlj'* in connection with the Lieutenant- 
Governor's visit already referred to, in which 
Mir Saiyid Ali was allowed to put himself 
forward as the adopted son of Mir Kazim 
Husain and the prospective heir of tahika 
Waira Kazi. In connection with this part 
of the case we have the evidence of certain 
retired officials who were examined on com¬ 
mission, namely, Mr. Parma nand Chaube, a 
retired Tahsildar, Mr. Hakimuddin a retired 
Deputy Collector of these Provinces subse¬ 
quently liolding a distinguished position in 
.the State of Bhopal, and Mr. Ehsan-ul-Haqq, 
who seems to have retired from service as a 
Naib-Tahsildar after having acted as Tahsib 
dar on one or more occasions. In consider¬ 
ing all this evidence it must be borne in 
mind that Mir Kazim Husain had gone off to 
Lucknow and left Mir Saiyid Ali in charge 
of his estate, principally, as I tliink, in order 
that he might not be worried witli matters 

connected witli the Lieutenant-Governor’s 
. • 

visit. The local officials had in any case to 
look to the gentleman actually managing the 
Waira Kazi estate for sundry services in 
connection with the camping arrangements 
for His Honour the Lieutenant-Governor, 
and they would naturally address themselves 
to the gentleman whose services they were 
thus invoking in such polite terms as they 
might consider likely to be agreeable to him. 
Moreover, whatever may be the trutli about 
the document, Exhibit 1, it is quite certain that 
from the 14th of November 1893 there was iu 
existence in the registers of the Sub-Regis¬ 
trar’s office at Jarwal a copy of that docu¬ 
ment entered according to law and purport¬ 
ing to be a deed of adoption in favour of Mir 
Saiyid Ali duly executed, attested and re¬ 
gistered. AVhatever had in the meantime 
become of the original, 1 have no doubt that 
Mir Saiyid Ali would have no difficulty about 
securing a registration copy for such use as 
he might see fit to make of it, and that the 
knowledge that such a document was in 
existence would be common to all the officials 
at Kaisarganj Tahsil. I attach, therefore, 
very little importance to the plaintiffs’ 
evidence regarding Mir Saiyid AJi’s proceeij- 
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nigs during tlie absence of Mir Kazim 
Husain in Lucknow, except as sliowing that 
he was still hopeful regarding his chances 
of being able successfully to maintain the 
position he was taking up as the adopted son 
of Mir Kazim Husain. In the one docu¬ 
ment addressed to Mir Saiyid Ali on behalf 
of the Deputy Commissioner and hearing the 
signature of that official there is no reference 
to any adoption, and the privilege granted is 
merely that of a formal interview with His 
Honour the Lieutenant-Governor while on 
tour, a privilege which would, I have no 
doubt, have been granted to Mir Saiyid Ali 
as the manager actually in charge of tainka 
Waira Kazi during the absence of its owner, 
apart altogether from any question of his 
alleged status as an adopted son. I do not 
consider that knowledge of the fact that Tilir 
Saiyid Ali was arrogating this status to him¬ 
self was brought home to Mir Kazim Husain 
by any satisfactory evidence. 

It will he expedient, however, that I 
should pause at this point to look through 
the evidence of the three officials examined 
on commission. 


Mr. Parmanand Chuuhe never met Mir 
Kazim Husain at all, and all he really knows is 
that Mir Saiyid Ali was described to him as 
the adopted son of Kazim Husain 

some of his subordinate officials. His 
evidence is really worthless. .Mr. El,san- 

ul.Haqq began by deposing tliat .Mir Kazim 

Husain had often told iiim that he had 
brought Mir Saiyid Ali up as his own child 

and that he regarded him as ids heir and 

successor, hut it setmis to me that the 
learned Subordinate Judge is substantially 
right in regarding (Ids witness as having 
more or less broken down in cross-examina¬ 
tion. He made one or two statements wliieli 
are certainly not true; as for instance that 
Mir Ka.™ Husai,. l,a.l „.,t l„st fl,o .si^ht 
of the eye which was .ipcratc.l o„ hy an 

unquahhed practitioner. II,. a.IndHd 'that 

July" Ysq't ■' 

July 1893 and ihirch 1891. 
suksequently placed tl.i,s int.-ryi^y in ll.c 
month of July August 1893. Thi.s wouhl 

Jiereforc. be just about (he y,,ry ti„., jA.t 

in Kazim Jlu.sain was repudiating Iho 
alleged adoption of .Mi, Saiyi,] Ali i„ ,1,, 
uworn evidence whieli ho gay,, b,f,,, j,;; 

Mmisifs Court at Kaisnrganj. The witness 



only spoke of one other specific occasion on’ 
which he could remember that he had talked 
with Mir Kazim Husain about Mir Saiyid 
Ali\s position. This he placed shortly after 
the operation hy what he calls the native 
ophthalmist.” He says that he then saw 
Mir Kazim Husain lying very ill at his own 
house at Jarwal. The latter told him he had 
no hope of life and begged him to be kind to 
Mir Saiyid Ali, whom he regarded in every 
way as his son and who would he his heir 
after 1dm. 1 am confident that no statement 
substantially to this effect was made, or 
could have been made, to this witness by 
Mir Kazim Husain at the end of the year 
1S89 or the beginning of the year 1890. 
There had been no adoption of Mr. Saiyid 
Ali up to that date, and if Mir Kazim 
Husain had died then his estate would have 
passed to Musammat Taiyaba Hegam, under 
the Will registered at the beginning of 1887. 

I do not say that the witness is necessarily 
lying; he may have been carried away by 
friendly feelings towards Mir Saiyid Ali, or 
by an honest belief, winch had somehow 
remained in his mind from the days of his 
official connection with Tahsil Kaisarganj, 
that tliere had really been an adoption, and 
thus have entertained in his own mind and 
conveyed to the Court an exaggerated and 
incorrect impression of certain friendly expres¬ 
sion regarding Mir Saiyid Ali really used to 
him hy !Mir Kazim Husain at or about the time 
to which he refers. So far as the questions 
in ivssue in this case are concerned his 
evidence seems to me practically worthless. 
The statement of Mr. Hakimuddin is of more 
importance and requires to be cai'efully con¬ 
sidered. He was posted to the Bahmich 
District about the end of the year 1892 and 
was transferred, apparently in April 1894, 
though he says it was in March of that year. 
It is important to notice that he had an 
interest in ^lir Saiyid Ali, because he knew 
his father and his family at Agi*a. I think 
it highly pn>bal)le that Mir Saiyid Ali 
regarded this Deputy Collector as a friend 
at Court, and made the most of his acquaint¬ 
ance with him during the proceedings con¬ 
nected with the Lieutenant-Governor’s visit 
in January and February 1894. So far fts 
Mr. Hakiinuddin's evidence relates to that 
particular matter, and to the alleged admis¬ 
sion of Mir Saiyid Ali to the Lieutenant 
Governor’s Ihrbar m tiiQ capacity of adopted 
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son of Mir Kazim Husain, I think it is of no 
great weight as regards the questions in 
issue in the present suit, and is almost 
certainly incorrect in some of its most 
important details. The statement that Mir 
Saiyid Ali was put forward for admission at 
the formal darhar as representing the Waira 
Kazi estate appears to me improbable and 
inconsistent with the Deputy Commissioner’s 
letter granting Mir Saiyid Ali a formal 
interview to which I have already referred. 
The crux of Mr, Hakimuddin’s evidence, 
however, lies in his deposition as to certain 
statements said to have been made to him 
by Mir Kazim Husain. He spoke to one 
interview at Jarwal during the tour season 
of 1893. On that occasion he said that Mir 
Kazim Husain expressed to him bis 
intention of adopting Mir Saiyid Ali. 
Now this interview must have taken 
place about the time of, or shortly before, 
Mir Saiyid Ali’s marriage. I can well con¬ 
ceive of it as probable that Mr. Hakimuddin 
would be interested in the position of a young 
man with whose family he had a previous 
acquaintance, and who was about to contract 
a distinguished marriage into the family of 
a brother official like Saiyid Mehdi Hasan, 
and that he might enter into conversation 
with Mir Kazim Husain as to the young 
man’s future prospects. I think it probable 
that the witness’s memory is not at fault 
when he says that on this occasion Mir Kazim 
Husain expressed to him some sort of inten¬ 
tion of making Mir Saiyid Ali his adopted 
son and the eventual successor to his 
estate. It also seems to me perfectly 
conceivable that Mir Kazim Husain might 
make some such remarks, under the circum¬ 
stances indicated, without having come to 
any final or positive decision in his own mind, 
and more particularly without having formed 
any intention whatsoever of entirely supersed¬ 
ing his Will in favour of Musamniat Taiyaba 
Begam by making Mir Saiyid Ali his 
immediate heir. Another statement made 
by this witness is more to the point. He 
says that he had another interview with Mir 
Kazim Husain at the village of Aini, which 
is the head-quarters of the Waira Kazi taluha 
and close to Tahsil Kaisarganj. There, 
according to the witness, Mir Kazim Husain 
definitely informed him in the presence of 
another well-known talukdar of the Bahraich 
District (since deceased) that he had actually 

f 


adopted Mir Saiyid Ali by executing a deed 
of adoption in his favour. In another part 
of his evidence the witness added that it was 
in the course of tliis interviewthat Mir Kazim 
Husain expressed an intention of going to 
Lucknow for treatment. Now it is beyond 
quevStion that the witness’s recollection on 
this point is inaccurate. The deed. Exhibit 1, 
is supposed to have been executed on Novem¬ 
ber the 14th, 1893, and Mir Kazim Husain 
left for Lucknow four days later. No inter¬ 
view between those'two dates could possibly 
be described as having taken place at the 
beginning of the year 1894. I am further 
of opinion that it is proved beyond question 
that Mir Kazim Husain did not go to Aini 
between the two dates above referred to. 
From the evidence as a whole, I also gather 
that he did not go to Aini between the date 
of his return to Jarwal and the date of his 
death. From any point of view, therefore, 
the witness is making a mistake both as to 
the place and as to the time of the alleged 
interview. I am not much impressed by 
the counter-argument strongly urged upon us 
on behalf of the appellants, that a que.stion 
put to this witness in cross-examination 
suggested that the defendants themselves 
believed that there had been some interview 
between Mir Kazim Husain and Mr. 
Hakimuddin at Jarwal in the interval 
between November the 14th and November 
the 19th, 1893. To begin with the defend¬ 
ants’ Counsel simply put the question, and 
I do not .see that the defendants have in 
any way committed themselves to the 
assertion that such an interview actually 
took place. Moreover, if there is any 
foundation for the question put by the defend¬ 
ants, the result would be that Mr. Hakim 
uddin must have remembered that the 
interview took place at Jarwal and was 
telling a deliberate falsehood when he placed 
it at Aini, and is, t!ierefore, to be regarded as 
an altogether dishonest witness. I do not 
desire to cast such an imputation on Mr. 
Hakimuddin, but I am bound to say that the 
one material point in his evidence seems to 
me seriously shaken by the fact that his 
memory must have failed him as to the time 
and place of the interview to which he 
deposes. I do not think it possible under the 
circumstances to place any reliance on his 
recollection regarding the substance of what 
passed at the supposed int6rvie\Y. It is 
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(luitc possible tiiiit lie carried nwiiy with him 
iium the Daliraicli District, nmiiily in conse- 
<ineiiee of communications wliicli liad passed 
hetsveen himself and other otHcials (perhaps 
including Saiyid -Mehdi Hasan), a strong 
imiu-ession that Mir Saiyid Ali had in fact 
l)een adopted, so that Avhen he came to 
furhisli up his memory as to tlie precise 
materials upon whicli that impression was 
based, a ln>un fide belief in the justic(‘ of the 
plaintiffs' case led him more or less uncon¬ 
sciously to put a stronger colour on his 
evidence than the facts would really bear, i 
cannot, under all these circumstances, I’ogard 
tile statement of this witness as of serious 
value in support of the plaintiffs' case. 

Tliere is other evidence as to matters alleg¬ 
ed to have occurred between November the 
14th, Isbd, and the date of ^lir Ivazim 
Husain s death, which is of very considerable 
importance, d’lie document, Mxhibit 1, was 
lirst pi'oduceil before the Revenue Court 
Avhich was engageil in dealing with the case 
as to mutation of names in the revenue 
registers arising out of the dispute which 
broke (Hit on thedeath of Hii- Kazim Husain. 

J regai-d it as one of the cardinal facts in this 
case, the importance of whicdi must be 
steadily borne in mind in dealing with the 
entire evidence, that this document was not 
then iirodaced from tin* custody in whicli one 
would liave expected to lind it. The Revenue 
Court was inl(*rmed that the deed of adoption 
had been deposited lor safe custody with one 
Saiyid Aiml Hasan, Mei/uhid of Hucknow; it 
was in fact produced in Court from this 
gentleman's custody and he was examined on 
commission and made a .statement as t«) the 
cii’cumslances under \\'hich he had become 
possessed ol the document. A certilied copy of 
t h IS state me n t IS I'.xhihit .V< on tin.* record. 1 
pause to note that SaiA'id Abul Hasan was not 
oidy a gentleman of authority, as a Mnjtuhid 
or high priest of the .sV/h/sect, but was a ron- 
iiection i»y marriage of the family ^vi^h whose 
affairs we arc dealin.g. He had marrinl one 
I’atima Regain, Ih,' daugliter of a si>(er of 

Taiyaha Regain, w lio wouhl, 
therefore, ho a iiie<-e of that lady and a lii-st 
cousin ,if Mir Saiyid Ali and of the present 
plaiiitill, ,\lir iSaiyid llasuii. the .statement 
made by Saiyid Ahiil Hasan as a witness 
is a \i‘ry brief one and was oliviously put 
t.ogethei with the slnetest possible economy 
of truth. A\ iiat he said was that during the 
jEiecond lulf of a Muhammadan moiitli w hich 




would corre.spond with the period from 
November the ’2oth to December the 9th, 
189:1, one Saiyid Sliati Haider, avIio is an 
important personage in this case, being 
the own brother of ^Insamynat Taiyaba 
Regain, brought him this document and left 
it with liim in deposit {aiaaiKit ral'ha). He 
Avent on to add tliat wdien this document 
was thus entrusted to him, it bore an endorse¬ 
ment on the back to the folloxving effect:-^ 
‘‘Inasmueli as tlu.s document has been can¬ 
celled by a fresh deed of adoption, I am 
returning tins tleed to the executant. Ihis 
curious endorsement purports to be signed by 
.Mir Saiyid Ali, and tlio venerable Mujfahid 
began b^' deposing somewhat doubtfully that 
from the appearance of the Avriting he 
thouglit this really was Saiyid Ali's signature, 
lie was pressed to be more precise on this 
point and he then stated that, on the day 
the deed, Exhibit 1, was entrusted to him, 
Shali Haidar and Saiyid Ali came ta- 
gether to liis iunise bringing the docuineiit 
with them, that they had some conversation 
at his house in Ids presence Vait that he was 
not near enough to tliem to hear distinctly 
what they were saying, and that Hnally 
Saiyiil Ali in his presence wrote the endorse¬ 
ment on tlie back of the deed to which 
reference lias just been made and affixed his 
signature to the same. Then be says bhati 
Haidar made over the document to his 
casto dy, but tiiat nothing further was said ^ 
him as U* the meaning or purpose of this 
eridous proceeding. From the latter part of 
bis statement it appears that he intended to 
depose that his own .s(m, Saiyid Muhammad 
Hadi, had also been present at the interview 
in the eonrse of which the deed was depositedi 
and he explained that at the time when ho 
was making this statement the said Muham^ 
mad lladi was absent in IJombay and there 
was no immediate prospect of his return. 
A statement to a similar effect was made in 
the course of the mutation pixicoedings be¬ 
fore the Di'puty t'ommissioner of Baliraichby 

Sliati Haidar, wlio appears to have been acting 
a^ agent or attorney for bis sister, 

iihif Taiyaba Regain. A copy of this state* 
ment is on Hio record, us Exhibit A-14, ana 
considerable reliance is placed by tlio pbuut- 
ills on its opening words, winch are: 
deed of adoption executed by Kazim Husam 

on November the 9tli, is with 

Abul Hasan, MuitM of Lucknow; He 
thou goes ou to make a statement wbicu W 
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clearly inconsistent in its details with that 
of Saiyid Abul Hasan. According to this 
story, Kazim Husain went to Lucknow for 
medical treatment (as we know he did on the 

19th of November 1893) with tliis deed, 
Exhibit 1, in his possession. He there gave 
it to Shafi Haidar, telling Shall Haidar 
to make it over to Saiyid Abul Hasan. Some 
days afterwards Kazim Husain told Saiyid 
Ali to go with SliaH Haidar to the M‘fjf(thid 
and to write an endorsement on the deed 
to the effect that it Iiad been returned to tlie 
executant. He added tliat the deed was to 
be left with Saiyid Abul Hasan to be pro¬ 
ducible in case of a dispute. Accordingly the 
deponent Shafi Haider and ^Lir Saiyid AH 
went together to the Mujtahitrs house, where 
Mir. Saiyid Ali wrote the endorsement already 
described, the only other persons present at 
the time being Saiyid Abdul Husan and his 
son, Saiyid Muhammad Hadi. The witness 
went on to depose that there really had been 
another deed of adoption subseriuentlj'’ 
executed, but qualified his statement on 
this point by saying that he knew nothing 
about it except by hearsay, though he be¬ 
lieved such a document had really been 
executed because he had seen a draft of 
it. Finally, Ave. , have to turn for information 
on this point to the evidence of Saiyid 
Muhammad Hadi, who Avas examined in 
this case on commission on behalf of the 
plaintiffs. He said that he remembered 
that Saiyid Ali and Shafi Haidar came 
to his father’s house bringing this document 
Avitli them. A conversation took. place 
between the tAA'O, Avhicli the Avitness Avas 
able to hear and of Avhich he professed 
to remember some fragments. The document 
Avhich they had brought Avith them Avas 
not at all fovourable to Miisammat 
Taiyaba Begam and Shafi Haidar Avas 
urging upon Mir Saiyid Ali that this 
document ought to be cancelled and another 
substitued for it, Avhich should provide for 
Musammfit Taiyaba Begam’s interests as Avell. 
Mir Saiyid Ali made him swear an oath, 
pT'esumably to the effect that he really 
Avould obtain for him a second deed of 
adoption, and thereupon Mir Saiyid Ali 
proceeded to Avrite the endorsement in 
question and the deed Avas then handed 
over to Saiyid Abul Hasan. 

This is all the evidence available in 
respect of t| is remarkable. transaction, and 


the one thing that can be said about 
it AAnth any certainty is that the AAdiole 
truth AA’as not disclosed at the time of 
tlie mutation proceedings and has not been 
disclosed noAv. It is obvious that something 
must have been said to tlie Mnjtahicl at 
the time Avhen the document aa^is handed 
over to him and that this aa’US kept back 
by Saiyid Abul Hasan Avhen he Avas examined 
in 189d, Avliile Saiyid ^luhammad Hadi 
profe.sses not to remember Avhat Shafi Haidar 
or Saiyid Ali said to his father Avhen they 
made over the document to him. Tlie Avhole 
of Saiyid ^luhammad Hadi’s cross-examination 
seems to me more or less unsatisfactory; 
he says there Avas a conversation betAveen 
Shafi Haider and Saiyid Ali Avhich lasted 
about an hour before the latter consented 
to Avrite the endorsement. Yet Avliat he 
pi’ofe.sses to recollect of this conversation 
AAmuld not occupy five minutes, iloreover, 
it stands to reason that Shafi Haidar and 
Saiyid Ali must either have come to the 
Mnjtahid's house after having thoroughly dis¬ 
cussed the. matter betAA’een themselves and 
made up their minds as to what Avas to be 
done, or they must have come tliere in order 
to talk the matter over Avith the venerable 
Mndaliidiiwd obtain his advice. The statement 
of Saiyid Muhammad Hadi is hopelessly 
at variance Avith either of these probabilities. 
To Shafi Haidar’s extraordinary statement 
I may have to return later; for the present 
I am content to 'note the inconsistencie.s 
batAA'een his story and that told by Saiyid 
Abul Hasan, and that on t\\'o distinct 
points he makes statements the correctness 
of Avhich is not noAv asserted by either 
of the parties before us. It is no one’s 
case that the deed, Exhibit 1, aa^us executed 
on the 9th of November 1893, tlie evidence 
for the plaintiffs being that its execution 
took place the day on Avhich it Avas 
registered, that is to say, on the 14tli of 
November 1893. It is no one’s case noAV 
that any subsequent deed of adoption Avas 
ever executed by Mir Kazim Husain and 
nothing further has transpired in the 
evidence regarding the draft Avhich Shafi 
Haidar professed to have seen. There Avas 
considerable argument before us as to the 
legal effect of the endorsement made by 
Mir Saiyid All, but the only question AVith 
which I feel any concern is the bearing of 

the - fact of Mir Saiyid Ali’s having consented 
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to make sucli an endorsement, and the 
very curious procedure adopted in handing 
over the (locunient to the custody of Saiyid 
Al)nl Hasan, nji tlie question of tlie 

genuineness nf the dncuinent itself and of 
tlie credibility of the plaintiffs’ evidence as to 
its due execution and registration. Tl»e case 
for the plaintiffs lias been outlined in the 
evidence of their witness Saiyid Muliammad 
Hadi. They ask the Court to liold, in the 
first place, tliat there is no evidence that 
Mir Kai'din Husain liimself had anything 
to do witli tlie obtaining of this endorsement, 
or with the Iianding over of the document to 
the MujtahuJ: in the second place, they 
suggest that all tliat took place was that 
Shafi Haidar was dissatisfied with the 
effects of the document on his sister's 
interests, and so contrived to trick or bully 
his young nepliew into some sort of a 
surrender of the same, assuring him all 
the time that he would get another docu¬ 
ment executed in its place. Shafi Haidar's 
position is in fact one of the difficult 
points in the entire case. It would 
appear that he did not ordinarily resiilc 
at .Farwal, but at his own family home 
at Kintaur in the Ihu’a Ihinki District. 
He wa« fro(iin*ntly coming and going 
between that plac(> and .larwal; and ho 
was, no (loul)t, in the confidence of 
Mmammut 'faiyalia llegam and the natural 
protector of hci* interests. She made him 
her general attoriu'y by a deed executed 
immediatly after Mir Ka/im Husain’s death 
and lie acted for her in the litigation 
which followed in the Criminal and llevenue 
Courts. It is fully cstalilislieil hj' evidence 
that he was not in Jarwal on November 
the 14th, hut that he arrived there 


either on the 15th or on (he iGtIi of 
November. The evidence for the defendants 
is that lie was angry and disfurbed about 

the alleged execution and registration of the 
deed, Exliihit 1, and drew tlu* attention of 
^Lir Ka/.ini Husain to tlui fad. In trying 
to estimate tliis man s eoiuliiet aiul hi.s 


probable motiv(‘s. I make diu* alhiwance 
for tlie facts that lie was probably astute 
enouglit to reali/.o that the H’ill of January 
1887, on the face of it, appeared to confer 
upon }fnsnnn,Hif Tnlynhii liegam an ahsoluto 
estate in the Waira Ka/.i fninka, and that 
he might himself siierei'd to the same after 
her (loath if she di(M! intestate, or if Mir 


Kazim Husain failed to make some other 
provision for the succession before his own 
death. Shafi Haidar himself died after the 
institution of the present suit and before 
any question could arise as to his examina¬ 
tion as a witness. The evidence, as a 
whole, does not suggest to my mind that 
he was personally unfriendly to Mir Saiyid 
Ali, and I have little doubt that, if driven 
to choose between Mir Saiyid Ali and some 
member of Mir Kazim Husain’s family as 
eventual heir to the Waira Kazi estate, he 
would have preferred the former. 

In order to deal with this part of the 
case as a whole, I propose next to consider 
certain evidence put forward by the 

defendants with regard to statements alleged 
to have been made by Mir Kazim Husain 
in the interval between the 14th of 

November 1898 and lii.s death. There 
was a good deal of argument before ns 
as to the admissibility of these statements. 
It seems to me that in almost every 
single ca.se to which we were referred in 
the course of arguments, as bearing on the 
general principles to be applied in allocating 
the burden of proof and estimating the 
value of evidence in connection with disputed 
Wills or other dispositions of property, 
evidence was freely admitted with regard 
to statements alleged to have been made 
by deceased testators from which infer¬ 
ences could be drawn as to the execution 
or otherwise of the documents in dispute, 
or ns to the circumstances under which 
such execution was obtained. The objections 
taken to the oi*al evidence, which I am 
about to consider, would apply equally to 
the document, Exhibit A26, and to a good 
deal of otlier evidence which I find on 
the record. Personally I have little doubt 
that the whole of this evidence can be 
brought in under the head of admissions, 
under the provisions of sections 18, 19 
and 21 of the Indian Evidence Act (I of 
1872); but if the correct view should be 
that these sections apply only to a certain 
limited class of cases, in which the 
representative character of a person against 
whom an alleged admission is sought to 
he proved is not in dispute, I would still 
hold the evidence in question to be 

relevant luulor the general provisions of 
sociitm 11 of the Indian Evidence Act. In 
most cases whtM’o the genuineness or validity 
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of a Will is in dispute, it -will be found 
that the case of the, party denying the 
Will is that the alleged executant 
died without ever having become aware 
of the existence of the document, or at 
any rate without ever having become 
aware of its nature or effect. Now in the 
present case it was from the very first 

alleged on behalf of the defendants that 

Mir Kazim Husain did become aware, 
shortly after the 14th of November 1893, 
of the existence, purport and effect of the 
deed, Exhibit 1, and it was further 
pleaded that the result of his so becoming 
aware was that he took such steps as 

appeared to him under the circumstances 
necessary and sufficient to cancel it or to 
nullify its effect. It is obvious that the 

conduct of Mir Kazim Husain from the 
moment that he became admittedly aware of 
the existence, purport and effect of the docu¬ 
ment, Exhibit 1, is not merely a relevant fact, 
but a very important fact in the case. The 
word conduct ” in such a connection as this 
must, in my opinion, be interpreted very 
widely; it would obviously include abstinence 
from taking any action, as such abstinence 
would be an important point in favoui- of 
those asserting the genuineness and validity 
of the document. Under these circumstances 
it seems clear to me that the plaintiffs cannot 
reasonably ask the Court to exclude as 
irrelevant evidence offered by the defendants 
of statements made by Mir Kazim Husain 
expressing the view taken by him of the 
deed. Exhibit 1, after he knew of its existence, 
or the action which he conceived himself to 
have taken regarding it. I note, therefore, 
the following evidence on behalf of the 
defendants on this point. 

D. W. No. 8, Raghubar Singh, is an elderly 
gentleman residing at a village about a mile 
and a half from Jarwal. He speaks to an 
interview which he had with Mir Kazim 
Husain some two months before the death 
of the latter, that is to say, very shortly 
after his return from Lucknow to Jarwal. 
He says that Mir Kazim Husain spoke bit¬ 
terly about the intrigues of Saiyid Haidar 
Mehdi’s family in favour of the daughter 
who had been married to Mir Saiyid Ali. 
Through these intrigues, he said, a deed 
of adoption and a deed investing Saiyid Ali 
with the management of the Waira Kazi 
estate had been prepared in Saiyid Ali*s 


favour without his notice and against his 
will. ’ He added that he had been to 
Lucknow to see if he could get rid of these 
deeds and that lie liad anyliow succeeded 
in getting back the deed of adoption. At 
present he was very ill and did not intend 
to do anything further in the matter, but if 
he should recover his health he would see 
what ought to be done. D. W. No. 14, Thakur 
Lai Bahadur Singh, is a respectable gentle¬ 
man fairly well-to-do, an Honorary Magis¬ 
trate and member of the Baliraich District 
Board. There seems no doubt that he was 
on visiting terms with Mir Kazim Husain. 
He says he saw the latter about a month 
and a half before his death and that Mir 
Kazim Husain then told him that, while he 
was blind and unable to get about, Saiyid 
Haidar Mehdi’s people had instigated Mir 
Saiyid Ali to obtain from him what he calls 
a forged deed of adoption and a snp?irdnama,'' 
and that these deeds were registered without 
his knowledge. He added that when he 
came to know about the two deeds, he got 
them back from Mir Saiyid Ali. A more 
detailed statement is made by D. W. No. 18 
Riaz Husain. He says he saw Mir Kazim’ 
Husain in Lucknow early in the year 1894. 
The latter then complained that while he 
was sick and blind, Saiyid Ali and his 
wife’s relations had contrived to get a 
forged deed of adoption registered, and that 
he was so angry when he came to know 
about it that he had meditated instituting 
criminal proceedings, but being dissuaded 
from doing so by Musammat Taiyaba Begam 
and Shafi Haidar he had contented himself 
with getting back the deed and having an 
endorsement made on the back if it, after 
which it was entrusted for safe keeping to 
the MujtaMd Saiyid Abul Hasan. The 
witness says that Mir Kazim Husain was 
asking for advice as to whether this 
proceeding would be sufficient to annul the 
deed of adoption. The ^vitness, who 
deposes to Shafi Haidar’s return to 
Jarwal and to what took place when the 
latter called Mir Kazim Husain’s attention 
to the existence of the alleged deed of 
adoption, is an old servant of the estate, 
Muhammad Ali Khan, D. W. No. 24. I have 
given my best attention to the arguments 
which were addressed to us on behalf of 
the appellants against the credibility of these 
witnesses, and I have endeavoured also to 
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make duo allowance in niy own mind for 
the coii.sideration tliat it is a dangerous 
thing to admit oral evidence as to statements 
alleged to have been made by a deceased 
executant as having the effect of practically 
cancelling a registered instrument. It seems 
to me, however, that this evidence requires 
to be considered in connection wdth the 
undoubted facts of the production of the 
deed in dispute from the custody of the: 
Mftjfahid and of the existence thereon of 
the endorsement already noticed in the 
hand-writing of Mir Saiyid Ali himself. I 
lay no great stress on the alleged use by 
Mir Kazim Husain of the word “forgery.” 
Such an expression, or its equivalent in 
the vernacular, is frequently u.sed in ordinary 
talk of a document in connection with wliicii 
some sort of fraud is alleged to have been 

perpetrated,auite independently of anyquestion 

as to whether such fraud amountefl to 
forgery in tlie legal signification of the 
term. It seems to me that the evidence for 
the defendants which 1 have noticed above 
is little, if at all, sliaken in cross-examina¬ 
tion. As regards the witness Jliaz Husain 
in particular, I cannot find that any definite 
argument was put forward on belialf of 
the appellants as to why he shonhl he 
disbelieved. The opinion wliich I liave 
formed as regartls this part of the case 
is substantially as follows;—that when 
Shall Haidar returned to .larwal on November 
the 15tli ^or Ifith, he did in fact speak 

to ]\Iir Kazim Husain about tln^ (*\ecution 
and regi.stratioii of the deed, Kxliibit 1, and 
remonstrated witl. liirii as to the poJsiblc 
effect of that deed on the interests of 
Mu.ianunat Taiyaba Uegam. I am not in 
a position to cjiine to a positive finding as 
to wliat .Mir Haziin Ilusain lu’t'ciseli' said 
either then or afterwards, regarding the 
execution jind registration ..f this deed, 
but I hold it to bo jiroved that he diil 
a.ssert then and afterwards that, a fraud of 
some sort had been perpefrated in conneetion 
herowith, us tl.o result ,.r musplrurv l,v 
tl.e relu UX.S of M,r Saiyi.l All's wih- to 
wlnrl, that young uuu, had I,..,.,, ind.ua.d 
to leu.l lumstdf. [ do hel.Vvo (hat it u-.s 
at the lustaure of ilir Ka/,in. Husain and 

Ml Saiyid Ah was mduced fo ii.,. 

endorsement, whi.d, mov appears on the 
hack ot the deed, and to hand it oyer to 


Saiyid Abul Hasain as a person in whose 
integrity both parties had the fullest confidence. 

I do not think that any substantial argu¬ 
ment in favour of the plaintiffs is to be 
drawn from the fact that there was no 
criminal prosecution instituted against Mir 
Saiyid Ali, and that he was in fact re-admitted 
to favour and left in charge of the 
management of the Waira Kazi estate. 
Shafi Haidar himself was in a difficulty 
which will require to be further noticed 
presently, inasmuch as the signature of 
his own son, Ali Haidar, appeared in the 
margin of the disputed deed as one of the 
attesting witnesses. In any case anything 
like a criminal prosecution and the inter¬ 
ference of the Police would not have 
suited }[nsummat Taiyaba Begam or Shati 
Haidar, to .say nothing of !Mir Kazim Husain 
himself, who in his then state of health 
would probably have regarded a Police 
iiKiuiry into a matter so intimately concerning 
his own family and the possibility of bis 
own appearance as a witness before a 
Ci’iminal Court with quite invincible 
repugnance. I think it highly probable 
tliat the idea of trying to effect some 
arrangement by wliich ^[usan^mof Taiyaba 
Begnm should .succeed to the property after 
bis death, with ^lir Saiyid Ali as her 
manager and eventual heir and successor, 
still continued present to Mir Kazim Husain's, 
mind and was favoured by Musammaf 
Taiyaba Hegam herself. Whether Shafi 
Haidar would look favourably on such an 
arrangement is a different question; but it 
.seems to me that, whatever might be this 
gentleman's hopes and schemes for the 
future, it would be necessary for him to 
walk very warily so as not to injure his 
sister's intore.sts with !Mir Kazim Hu.snin. 
;Mir i^aiyid Ali's position under the 
circumstances would be a fairly strong one, 
at least strong enough, as 1 conceive it, 
to enable him to make bis own terms up 
to a certain point, once it was quite certain 
that, whatever might happen, ^lir Kazim 
Husain was not going to institute criminal 
proceedings. 1 can quite understand his 
being in a ptisition to bargain for the 
execution of some further deed in his favour, 
so nunlilied as to safeguard the interests of 

Taiyaba llegam. He was probably 
quite astute enough to realize that it was 
at any rate very doubtful whether suoh 


INDIAN CASES. 


* • 


569 


Vol. XXVI] 


MIH SVED HASAN V. TAIYABA BEGAM. 

endorsement as that made by him on the 
reverse of Exhibit 1 coaid have any legal 
effect on the validity of the document itself. 
My conclusion, therefore, is that, after Mir 
Kazim Husain had had an opportunity of 
talking over matters with Shafi Haidai', he 
insisted that a trick of some sort had been 
played upon him in connection with the 
deed, Exhibit 1, and that it must be delivered 
up and cancelled ; the endorsement actually 
written by Mir Saiyid Ali and the handing 
over of the document to the custody of the 
Mtijtahid were the results of a compromise 
as to the precise nature of which it seems 
to impossible on the evidence as it stands 
to come to any more definite finding. 

A few words may conveniently be said in 
this place as to the proceedings which followed 
on the death of Mir Kazim Husain. It was Mir 
Saiyid Ali himself who, on May the 6th, 1894, 
laid before the Criminal Court a petition to 
the effect that Mir Kazim Husain was dying 
and that a dispute was pending as to the 
succession to his estate which was extremely 
likely to result in a breach of the peace. 
Proceedings under section 145 of the Code 
of Criminal Procedure \yere actually instituted 
under magisterial orders dated May the 15th, 
1894, and May the 28th, 1894. These pro¬ 
ceedings were pending when, on June the 23rd, 
1894, the estate was attached for arrears of 

4 

land revenue under the provisions of the 
Oudh Land Revenue Act. One of the most 
extraordinary of the side issues in the case 
relates to a compromise which was patched 
up between Mmammat Taiyaba Begam and 
Mir Sayid Ali in the course of these criminal 
proceedings, in respect of which the 
documents Exhibits A5 and A6 on the 
record are principal evidence. The Magis¬ 
trate finally passed an order the effect 
of which was to refuse to deliver possession 
to any one, pending the institution of a civil 
suit to clear up the disputed question of title. 
It would have been well probably if the partie.s 
concerned had never been permitted to evade 
the terms of this order; but they managed 
somehow to persuade the Revenue Court of 
the district to take up the dispute under the 
provisions of the Land Revenue Act relating 
to the maintenance and correction of the 
village papers. The dispute between Mir 
Saiyid Ali and Musammaf> Taiyaba Begam 
then broke out afresh, Mir Saiyid Ali pro-- 


tested, as the plaintiffs have done in the 
present case, that he had been tricked into 
the compromise evidenced by Exhibit A5. 
The Revenue Courts, althougli tliey knew 
that the estate was for tlie time being under 
attachment and not in the possession of any 
one of the claimants and tliough they liad 
before them tlie Magistrate’s order directing 
the continuance of tlie attacliment pending the 
decision of a competent Civil Court, actually 
proceeded to give a decision on the mutation 
side in favour of Mnsuoimaf Taiyaba Begam 
and this was followed by tile handing over* to 

that lady of the pos.session of tlie estate. There 

has been an infinity of controversy both in the 
Court below and before us on appeal with 
regard to the compromise arranged between 
Mir Saiyid Ali and Musammaf Taiyaba Begam 
its legal effects and its bearing on the other 
issues in the case. From the point of view 
which I have taken of the case as a whole f 
consider it unnecessary to go into these mat¬ 
ters.^ The broad fact remains that Mir 
Saiyid Ali acquiesced in the decision of the 
Revenue Courts and in tlio handing over of- 
the estate to Musamhiat Taiyaba Begam, and 
that up to the time of In's death on September 
the 1st, 1901, he made no further attempt to 
assert the claim which has now been put for- 

ward by his brother as hislegal representative. 
The case for the defendants is that Mir 
Saiyid Ali’s conduct was perfectly natural, 
because in the first place he liad a very poor 
case on the basis of the adoption deed of 
Xovember 1893, and in the second place he 
had entered into an amicable settlement of 
all pending disputes with Mnsanimat Taiyaba. 
Begam, under which he was enjoying sub¬ 
stantial benefits. The case for the plaintiffs 
is that Mir Saiyid Ali had an unanswerable 

claim in law under the deed of adoption, and 
that though he was tricked into putting in a 
petition of compromise before the Criminal 
Court, he never in fact entered into any 
arrangement with Musammat Taiyaba Begam 
under which he received a single anna by way 
of compensation for his conduct in refraining 
from pressing his claim to the ownership of 
the entire estate. If the latter of these pleas 
be accepted, the stronger to my mind becomes 
the inference that Mir Saiyid Ali had no 
great faith in the strength of any claim which 
could be put forward by him on the basis of 
the deed, Exhibit 1. My own opinion on this 
part of the case is that Mir Saiyid Ali did in 
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fact come to a friendly settleraent with 
Mnsammat Taiyaba Begam, as he most 
certainly does appear to have continued on 
friendly and even intimate terms with her up 
to the time of his death; but the only result 
to my mind of accepting tlie contention put for¬ 
ward on behalf of the appellants regarding 
the alleged settlement would be to strengtlien 
the presumption against them as to the 
validity of tlie deed, Exhibit 1. 

I am now in a position to take up the 
consideration of this document as it stands 
and the evidence bearing on its alleged 
execution and i-egistration. 

Tlie deed purports to be in the handwriting 
of one Saiyid Afzal Husain, who signs it at 
the foot, having dated it the 9th of November 
1893 with the corresponding date of the 
Iiluhammadan era. In the right hand margin 
comes first of all tlie hieroglyph which 
represents the words Kazim Husain afi tiuhn" 
followed by the words taJiikdur Imqalaui 
'khnd'' and immediately under this are the 
words ^Uahnuit nama hnza ham ac ha kliashi 
apni likha ha qala}ii that is to say, 

have written this deed of adoption of my 
own free will with my own pen.” The 
repetition of the words ha qalam A7no/” at 
the end of this note, without any second 
signature of Mir Kazim Husain, represents in 
any case some oversight or clerical error, for 
it is not suggested that the entire deed was 
written by Mir Kazim Husain with his own 
hand: no doubt wliut tlu* words are intended 
to imply is tliat the note (fahiiiaf )i(t)H(t haza 
ham no. ha khn^hi apni likha) is in the hand 
of Mir Kazim Husain. Next to this in order 
follow the signatures of six witnesses as 
below: — 

1. Saiyid Ali Haider; 

2. Saiyid Hifazat Ali; 

3. Jafar Ali, resident of Garha Kliiird 
Mahal, Khairabad, District Sultanpur; 

4. Sheoratan Ijal, resident of Jarwal; 

5. Ram Kishen Sah, resident of Nauga- 
yan;and 

(>. Amir Ali. 


The signature in each case puriiorts to bo 
by the pen of tlie attesting witness himself. 
We may at once pan.se to coiisidt'c who all 
these persons were. The scribe, Afzal 
Husain, was employed by Mir Saiyid Ali 
on tlie recommendation of Saiyid Ihikai- 
Alelidi, own brother of Saiyid Haidar Mehdi 


tl915 


He was a brother-in-law of Muhammad 
Asghar, Sub-Registrar of Jarwal, and seems 
to have done odd jobs about the Registra¬ 
tion Office. Hakim Hifazat Ali was a 
physician who liad been in attendance on 
the family of Saiyid Haidar Mehdi and was 
living in Jarwal with a mother-in-law of 
that gentleman. About Jafar Ali there was 
a certain amount of controversy and we 
were referred to correspondence relating to 
him which passed between Mir Kazim 
Hu.sain and Mir Saiyid Ali after the de¬ 
parture of the former from Jarwal. I have 
no doubt that he was sent for by Mir 
Saiyid Ali and given employment on the 
AVaira Kazi estate very shortly before the 
execution of tlie deed in dispute. Amir Ali 
is proved by tlie plaintiffs’ witness No. 4 
to liave been a .servant of Saiyid Haidar 
Alehdi. Appai’ently he was the tutor to a 
son of the latter. AVhen Jafar Ali himself 
(P. AV. No. (1) was cross-examined about 
this man, he began by saying that he knew 
nothing whatever about him. He went on 
to say tliat, while Amir Ali was certainly 
present when the deed. Exhibit 1, was exe¬ 
cuted, attested and registered, he certainly 
never saw him at Mir Kazim Husain’s 
house on any other occasion. Sheoratan 
Lai was an old servant of the AA^aira Kazi 
estate but a more clerk and certainly not 
a witness of any independent position. Ali 
Haidar was the son of Shah Haidar, and 
seeing that he gave his age ns 33 years 
wluMi lie gave evidence in this case, he must 
have been about 19 in the year 1893. It 
is in evidence that he arrived in Jarwal 
on November the 13th, 1893. Ram Kishen 
Sail was the banker and agent of the AVaii'a 
Kazi estate. He held ceidain villages on 
lease under a contract that he should be 
respoMsihlo for the punctual payment of the 
land revenue due from the estate. Ho 
resided at a village a few miles from 
.larwab Of these witnesses, Amir Ali is 
di*ad; his signature on the document has 
been identitied. Sheoi'atan Lai, Ali Haidar 
and Jafar Ali have given evidence for the 
phiintilYs, Ram Kishen Sah was examined 
on connuission on behalf of the defendants, 
lie admitted liis signature on the deed in 
dispiiie, but said be bad taken Mir Saiyid All’s 
word !‘i>r it that Mir Kazim Husain naiinted 
liiin lo sign it, bad certainly not been 
present when Alir Kazim Husain signed the 
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deed or when it was presented for registra¬ 
tion, and made a number of other state¬ 
ments supporting the case set up by 
the defendants. Afzal Husain and Hifazat 
Ali were alive when this case was pending, 
and were not examined as witnesses. 

A small side issue was raised on this 
point about which there was considerable 
controversy. There is no doubt that Afzal 
Husain was present in the Court below 
during part of the hearing of the case, 
that he went away without being examined 
and that the plaintiffs purported to make 
various efforts to secure his attendance on 
later dates but failed to do so. As regards 
Hifazat Ali also the plaintiffs purported 
to make various efforts to secure his 
attendance, but he never appeared before 
the Court below. The case for the plaint¬ 
iffs is that they were all along anxious to 
produce these two witne.sses and that the 
Court below was very hard on them in 
not allowing them adequate opportunities 
for making some further attempt to secure 
their production. As I have already noted 
in connection with another part of the 
case, the appellants do not want a remand 
order for the examination of these wit¬ 
nesses, but they ask the Court not to 
draw any unfavourable inference again.st 
the plaintiffs’ case from the fact of their 
non-appearance. On the other hand, the 
defendants contend that unfavourable in¬ 
ferences of the strongest kind ought to be 
drawn, that the plaintiffs never honestly 
intended to put Hifazat Ali in the wit¬ 
ness-box, but kept him back because they 
were afraid he might break down in 
cross-examination, more particularly if he 
were questioned as a physician regarding 
the state of Mir Kazim Husain’s health. As 
regards Afzal Husain, the defendants con¬ 
tend that all desire on the part of the 
plaintiffs to produce him as a witness 
vanished when the defendants produced in 
Court a certain document, Exhibit Bl, 
which is relied upon as evidence of a 
bribe or illegal gratification paid by Mir 
Saiyid Ali to the Sub-Registrar, Asghar 
Husain. I find it impossible to come to 
any very positive conclusion on this point, 
but I am content to say that the mere 
absence of the evidence of Afzal Husain 
and Hifazat Ali from the record is from 
any point of view a very unfortunate 


thing for the plaintiffs. I have shown 
that out of the group of witnes.se.s called 
together to write out and atte.st this im¬ 
portant document, the trial of some con¬ 
nection with the family of Saiyid Haidar 
Medhi is over three out of the seven 
namely Afzal Husain, Hifazat Ali and 
Amir Ali. Jafar Ali and Sheoratan Lai 
are mere servants likely to be under the 
influence of j\lir Saiyid Ali, who would 
find it difficult to refuse compliance with 
his wkshes, if he pressed them to sign 
some document in the margin on the 
strength merely of liis own assurance 
that he had seen Mir Kazim Husain 
e.xecnte it and that Kazim Hn.sain wished 
them to sign it. Ali Haidar was a youth 
of 19 and not a person of independent 
position, such as one would have expected 
to .see brought in as attesting witness 
on such an occasion ; on the other hand, 
if the possibility of a conspiracy to per¬ 
petrate a fraud of .some sort in connection 
with the execution and attestation of the 
document be once admitted, the convenience 
from the point of view of the con 
spirators of fettering Shafi Haidar’s future 
liberty of action by drawing his own son into 
the circle of the conspiracy would be 
very great indeed. It comes practically 
to this; on the case put forward by the 
plaintiffs Ali Haidar would not be a 
particularly likely witness for this deed 
while if there is any truth in the case 

for the defendants-re.spondents, he would 

be the likeliest possible person to be 
asked to sign the deed, provided it were 
in any way possible to bribe or coax or 
trick him into doing it. The one witness 
with any pretence to an independent posi¬ 
tion is Earn Kishen Sah, and he 
has given evidence against the plaintiffs. 
The next point to be noticed is that the 
deed was faired out and dated by Afzal 
Husain on the 9th of November 1893 
but according to the evidence it was not 
executed until five days later. It was 
not kept back as it might conceivably 
have been had the transaction been a 
genuine one in order that Mir Kazim 

ot the Sub-Registrar, for all the witnes.se.s 
for the plaintiffs are agreed that its exe- 
cu ion and attestation had been completed 
before the Sub-Registrar arrived. It is 
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difficult to cmiceive of any reason, there¬ 
fore, Avhy execution of the document 
sliould have hoen kept back for Hve days, 
unless it was that tlie attendance was 
considered necessary of attesting witnesses 
whose services could not liave been ob¬ 
tained on November the iUh, lSf>3. Now 
the only attesting witnesses who were 
not in Jarwal on tiiis date, but who 
had arrived there live days later, were 
Ham Kislien Sah and Ali Ifaidar, and 
these two arc beyond question th(‘ most 
important, in different ways, of the at¬ 
testing witnesses. I think there is great 
force in the suggestion, which 1 took 
from the learned Counsel for the appel¬ 
lants in the course of his replication, tliat 
the real reason wliy the attestation of 
tliis dee<l (and of course its execution, if 
any execution took place) was deferred 
to November tlie 1 ftli, was that the 

persons who desired to get the document 
executed and attested were nut prepared 
to rely upon an ailoption deed signed 
only by ilifa/at Ali, .lafai- Ali, Sheoratan 
lail anil Amir Ali, but delayed the 
execution of tlieir plans until they could 
.secure the attendance of Ali Haidar and 
Ham Kishen Sah. Wv W(‘re taken through 
the evidence nf Sheoratan Lai, Ali Haidar 
and Jafar Ali in detail and I have 
very carefully weiglual and considered 
it. Sheoratan l^al was unduuljtedly undm- 
the impres.sion that the deeil, Lxhiliit 1, 
was actually written tin* same ilay iliat it 
was .signed, attested and ri’gisteivd, that 
is to say, on Novmnber the 1 Ith, ISbo. 
The examination of the witne.sses was 
not satisfactory, in spite of tin* length at 
whicli they were rro.ss-examined. Sheoratan 
Lai was not pi*essed, as he should havt* 
lieen, with regard to tlie statements made* 
by liiin nn page .‘M- of the printed record, 
or the discrepaney between his evidenee 
and tliat nf tin* .'succeeding witnes.ses 
might have heeii pat bevamd all {|Uestion, 
instead of remaining "iily a matter bn* 
reasonable inlerenee. The nnp"r(;inee of 
pi'e.ssing each and all <.f lb.- wiliie>S(*s to 
say whether tli(*y did «ir did mmI see Mir 
Ka/.im Husain with his <iwii ham! writ¬ 
ing the \Vi'ri!.'< liiliH/iif miiiiif li'ii'i /tiiui ,i,‘ 

ItU h'li i(sli / /'('//'/ I’lt 'iifhiin /.'/.''i/, as 

they appear in the margin heneatli his 
signature, was md adeipiati'ly realized. 


Apart from the point already noticed, 
there is no particular discrepancy in the 
evidence. Tlie cro.ss-examination of Sheo¬ 
ratan Lai and Jafar Ali was ' mainly 
directed towards showing that they were 
mere creatures of Mir Saiyid Ali’s and 
that of Ali Haidar, towards showing that 
about tlie time when this .suit was in¬ 
stituted, be bad written letters as a 
partisan of Taiyaba Begam’s 

anxious to protect lier interests against the 
maclunatinns of her enemies, and that he 
had been severely disappointed shortly 
afterwards when Taiyalia Begara 

declined to accept him as her manager 
and general agent in place of bis father, 
Sliati Jiaidar, but preferred to place her 
interests in the bands of Saiyid Muham¬ 
mad Hasan, the second defendant. The 
only other witness for tlie plaintiffs whose 
evidence is of any particular importance 
is Mir Sakliawat Abid (P. AV. No. 8). 
'riio point of bis evidence, apart from bis 
deposing as to the general lioaltli and 
capacity of Alir Kazim Husain in the 
month of November :18bo, lies in his 
statement that be .'^aw Mir Ka/.im Hu.sain 
a day or two after the execution of the 
deed (Kxhibit 1) and was informed by 
him that be bad executed a deed of 
adoption and a >'tipiinJunmo in favour of 
Mir Saiyid Ali. I tliink this witness 
more or less broke down in cross-examina¬ 
tion. He iiad to admit that the difference 
in agi* btween himself and Alir Saiyid 
Ali was mucli more considerable than he 
had at first tried to make out, and that 
he must in fact liave been only about 
I t years old in ISikl. His evidence looks 
to me very much the sort of stuff wbicli 
a learned predece.ssor of mine was wont 
to describle as padding, and altogether 
valnele.ss. A curious point came out diu'- 
ing tin* examination of tlie defendant.s 
witness Manobar Lai. The plaintiffs them- 
solves tendered to this witness a certain 
document, showing him nothing but the 
.signaturi's. and be deposed that the paper 
si*emed to him to bear a genuine signature 
of Mir Ka/.im Husain, as also the 
signatures of Hiia/at Ali, of Alanohnr 
Lai thimselfb and of Keilar, son of Ram 
Kislten Sah. as marginal witnes.ses. This 
doeumt'id was linally pet on the record 
as Kxhibit 1 tO and there has been much 
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it. It purports to 
Kazim Husain in 
Ali on the 3rd of 
drawn up in very 
operate both as a 
as a supunhiaina or 


controversy concerning 
be executed by Mir 
favour of Mir Saiyid 
October 1893, and is 
■wide terms, so as to 
deed of adoption and 
deed making over tlie management of the 
Waira Kazi estate to Mir Saiyid Ali. 
Mdien Manohar Lai was finally shown 
the deed, lie seems to me to have been 
obviously taken back, but he said no 
more than that he had no recollection 
about tlie matter, though the deed certainly 
bore his signature. Later on he was 
taken in hand by the learned Sul)ordinate 
Judge himself, and in reply to a number 
of que.stions he made statements -whicli I 
can only understand as meaning that he 
disavowed his original identification of the 
signature on this document as a genuine 
signature of ^lir Kazim Husain. The 
learned Subordinate Judge has arrived at 
a somewhat extraordinaiy conclusion on 
the strength of his own examination of 
tin's ■\vitness. He thinks he has been able to 
demonstrate that this Manohar Lai could suc¬ 
cessfully imitate the ordinary signature of Mir 
Kazim Hussain, and that he must himself 
liave .forged that signature as it ap¬ 
pears on Exhibit 140, and very probably 
also the marginal signature and the 
signatures on the reverse under the re¬ 
gistration endorsements of Exhibit 1, This 
really seems to me somewhat fanciful and 
hard to reconcile with Manohar Lai's 
eventual appearance in the witness-box as 
a witness for the defendants. Consider¬ 
ing that he is the only witness who saj's 
anything about Exhibit 140, and in view 
of the peculiar nature of his statement, 
I do not think that any Court would be 
justified in holding that document to be 
satisfactorily proved by his evidence. It 
seems, difficult, however, to let the matter 
go as that, for the existence of this 
document and its presence on the record 
are in themsevles important facts, to 
which it would be possible to attach some 
evidential value. The document No. 140 
is either a forgery or it is not. If it 
is, then some one perpetrated the forgery 
of this deed of adoption in favour of Mir 
Saiyid Ali on the 3rd of October 1S93, 
but the plot broke down because for 
some reason or other it was found im. 


possible to get tlie forged deed registered. 
If, on the other hand, the deed is so far 
genuine that it bears a genuine signature 
of Mir Kazim Husain, we must take it 
that some persons working in Mir Saiyid 
Ali's interests succeeded on the 3rd of 
October 1893 in getting Mir Kazim 
Husain to write the words ^'Kazim Husain 
fifianJin iahihhir ha qaJam khud''' in the 
margin of a document wliich purported to 
give Mir Saiyid Ali botli the status of 
an adopted son and full powers of 
management over the Waira Kazi estate, 
that tliis document was attested by 
Hifazat Ali, IManohar Lai and Kedar, 
son of Ram Kislien Sab, but that it 
subsequently proved valueless because the 
persons interested in obtaining it found 
it impossible to get it registered. I do 
not think it is treating tlie plaintiffs in 
any way unfairly to look at the case, if 
only for the sake of argument, in the 
light of this latter supposition; tlie plaint¬ 
iffs assuredly would not prefer the Court 
to discuss the evidence on the assumption 
that Mir Kazim Husain s signature as it 
appears on Exhibit 140 is a forgery.' Ij; 
has been suggested that the only reason 
why Exliibit 140 was never registered is 
that it was found to be insufficiently 
stamped. The argument is that it pur¬ 
ports to effect both an adoption and an 
appointment of the adoptee as manager of 
the e.state, and that for such a purpose 
two documents bearing respectively a ten.- 
rupee and a fifteen-rupee -stamp would be 
required. It is obvious that the deed, 
Exhibit 140, could never have been formally 
tendered for registration, for had it been 
so tendered the Sub-Registrar must have 
impounded it under the rules, so that the 
stamp law might be complied with by 
the recovery of duty and penalty under 
the orders of the Collector, after which it 
would have been registered in due course. 

The only suggestion put forward is 
that it may liave been informally shown 
to the Sub-Registrar and then laid aside 
on his giving it as his opinion that it 
wa.s insufficiently stamped. A number oi 
questions present themselves to my mind 
m this connection. Would a gentleman in 
Mir Kazim Husain’s position, contemplat¬ 
ing the e.xecution of a document of such 
importance, have done so without taking 
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legal advice of any sort or kind ; and if 
it be suggested that he may in fact have 
taken legal advice, would any qualified 
lawyer have failed to warn him that 
the deed as drafted would require a stamp 
of higher value than ten rupeesP Again, 
if the deed liad in fact been drafted 
under iSIir Kazim Husain’s directions and 
executed by him with full knowledge of its 
contents and in a manner perfectly fair 
and above board, is it likely tliat any 
one would have taken the trou])le to con¬ 
sult the Sub-Registrar informally about 
the question of getting it registeredP 
Would not the next step liave been to 
tender it formally for registration and 
would not the Sub-Registrar then have 
been bound to impound the document and 
to take proper action under the lawP If, 
on the other hand, the deed as it now 
stands is the outcome of some underhand 
conspiracy, if it was drafted without ^lir 
Kaziin Husain's knowledge and if his 
signature to it was either forged or ob¬ 
tained by some trick, the next step in 
the conspiracy would iiecessarily be to 
consult the Sub-Registrar privatcdy as to 
the possibility of getting it registei-ed, 
and an objection raised under such cir¬ 
cumstances to the sufliciency of the stamp 
duty would obviously upset the whole 
plan, as far as that particular document 
was concerned. It is in this connection 
that it becomes important to consider a 
further point in the case for the plaint¬ 
iffs. Tlieir witiu^sses are agreed tliat on 
November the IHh, ISOd, Mi?- Iva/im 
Husain executed and caused to be regis¬ 
tered two distinct (hjcuments, namely the 
adoption deed, Kxhibit 1, and a siipnrdnanm 
or deed making over to Mir Saiyid AH 
the management of Waira Ka/.i estate 
with fairly exteiisivi* i)o\vers. 'I'liis latter 
document has disai»ite;tred niid what we 
have on tlie record as i'Ahiliit 2 is copy 
of the sauu; obtained from the Registra¬ 
tion Department. Another side issue in 
tlie case has been tlu‘ (luesfion whether 
the plaintilfs ha\c !)(‘en resjutiisible for (lie 
disappearance of the original id this 
Exhibit 2 and whether tlu'y could liave 
produced it if they had seen lit. Krom 
uny point of view the non-podculion of 
this original document .seems to me very 
damaging io the idaintitl's' case. I cannot 


rid my mind of a suspicion, which seems 
to me fair and reasonable on the evidence 
as a whole, that tlie plaintiffs could have 
produced the original document if they 
had .seen fit to do so. If I could say 
positively tliat tliis was my opinion, there 
would be an end to the plaintiffs' case, 
for the only possible motive for keeping 
it back would be a knowledge on the 
part of the plaintiffs that a careful com¬ 
parison of the signatures, the registration 
endorsements and the like on this docu¬ 
ment with those appearing on the deed, 
Exhibit 1, would help the Court to arrive 
at a correct conclusion as to the nature 
of the fraud perpetrated in connection 
with the execution and registration of the 
two deeds. As the case stands, I can only 
say tliat tlie disappearance of the original 
of E.xliibit 2 is a most unfortunate cir¬ 
cumstance for the plaintiffs and tliat I 
cannot altogetlier rid my mind of the 
suspicions thereby aroused. In this con¬ 
nection I turn back once more to the 
details of tlie evidence of Slieoratan Lai, 
Ali Haidar and Jnfar Aii. That of Sbeo- 
ratan Lai I do not discuss, because it is 
hopcles.sly confused by bis belief that the 
drafting of the deed, Exhibit 1, took place 
on November the 14th, 1893, on tlie same 
day as the execution and rogi.stration ; 
the best that can be said for the plaint¬ 
iffs would be that the memory of this 
witnc.ss has failed him. Ali Haidar was 
exaniiiied-in-chief on this point in a 
manner which seems to mo very un¬ 
satisfactory. lie was not asked to throw 
back lii.s memory to the events of Novem¬ 
ber the lltb, 1893, and to endeavour to 
put forward in the form of a connected 
and detailed narrative his recollection of 
what took place on that date, from the 
moment when the attesting witnesses began 
to assemble in Mir Kazim Hu.sain’s mom 
ftu* the purpose of obtaining the execu¬ 
tion and the attestation of the deed of 
adoption and tlie supurdnama. The very 
first question put to him on tlie point 
was ill a form which was rightly objected 
to by the Counsel for the defendants, and 
the sequence of events to which this 
witness intends to depose is difficult to put 
together from the details given in his 
examination and cross-examination. He 
says that on the morning of November the 
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14th, 1893, Mir Kazim Husain came into the 
antechamber (or deorhi) of his female 
apartments and was there joined by the 
deponent and the scribe and other attest¬ 
ing witnesses of the deed, Exhibit 1. He 
does not explain who produced the actual 
document, Exhibit 1, which we know to 
have been faired out five days previously. 
He says that Mir Kazim Husain signed 
this deed in his presence and wrote with 
his own hand underneath his signature 
the words already quoted, which purport 
to show that he was aware of tlie 
fact that he was executing a deed of 
adoption. He himself handed the deed 
to the deponent and asked him to attest 
it. After this the deed was attested by 
Sheoratan Lai, Hifazat Ali, Jafar Ali, 
Ram Kishen Sah and Amir Ali, who were 
all present at the time. The supicrdnama 
was then written out by Afzal Husain 
upon a stamped paper; I do not find that 
this witness says anything about the draft 
or other instructions used by Afzal Husain 
for the purpose. It was then signed by 
Mir Kazim Husain and attested by some 
of the witnesses who had previously attested 
Exhibit 1. The registration copy before 
us shows that the persons who thus attested 
the supurJnama were Hifazat Ali, Jafar 
Ali, Ram Kishen Sah and Sheoratan Lai. 
Neither Ali Haidar nor Amir Ali purports 
to have attested this second deed. All this, 
according to the witness, happened about 
9 A.M. and the Sub-Registrar arrived between 
one and two hours later. The Sub-Registrar 
proceeded to read over the deed of adop¬ 
tion word for word to Mir Kazim Husain 
and asked him if he understood it and 
had executed it, and received his reply 
in the affirmative. In reply to what was 
evidently a question especially directed to 
this point, the witness said further that 
Mir Kazim Husain had read over the deed 
to himself before the Sub-Registrar read to 
him, but he did not particularise whether 
this took place before or after the arrival 
of the Sub-Registrar. The formalities 
necessary to effect the registration of the 
deed of adoption were then gone through, 
and after this had been done the siipurdnama 
was read out to Mir Kazim Husain, who 
suggested a certain alteration therein upon 
a matter of detail and got that alteration 
* duly carried out. This second document 


in its tui'u was then formally registered. 
The Sub-Registrar proceeded to take from 
the attesting witnesses an affidavit, of which 
I shall have something more to say presently. 
Jafar Ali says that a week prior to the 
execution of the deed, Exhibit 1, he knew of 
Kazim Husain’s intention to execute a 
formal deed of adoption in favour of 
Saiyid Ali, because Kazim Husain had sent 
for some Hindu Pleader, whose name and 
residence he was unable to recollect, and 
had taken his advice on the subject. When 
the witne.ss himself came into the zanana 
deohri of Mir Kazim Husain’s house, that 
gentleman was holding in his hands the 

deed, Exhibit 1, which had been .scribed by 
Afzal Husain some days previously. Mir 
Kazim Husain then signed the deed and 
handed it over to the attesting witnesses. 
The deposition here becomes confused and 
hesitating, the witness deposing first that 
the deed was attested by “five or six persons 
such as sepoys and khidmutgars,'' but then 
correcting himself and adding that the deed 
was attested by Hifazat Ali, Ali Haidar and 
himself, and also by .some other persons 
whose names he was unable to recollect 
Mir Kazim Husain then handed to Afzal 
Husain a draft of the supicrdnama and the 
latter proceeded to fair out upon stamped 
paper the deed of which Exhibit 2 is 
a copy. This deed also was executed then 
and there and atte.sted by “almost all the 
persons who had attested the deed of adop¬ 
tion.” The witness was not even sure 
whether some one may not have attested 
the supurdnama who had not attested the 
deed of adoption. The Sub-Registrar 
arrived some 2 or 2| hours later. Mir 
Kazim Husain handed him the deed of 
adoption and the Sub-Registrar read it out 
aloud word for word in the hearing of Mir 
Kazim Husain and of all the other persons 
present. Mir Kazim Husain having ad¬ 
mitted execution, this deed was registered 
according to law. The supurdnama was 
then read out by the Sub-Registrar and Mir 
Kazim Husain suggested a certain addition, 
which was duly made by Afzal Husain' 
The registration of this deed was then 
completed, after which the Sub-Registrar 
proceeded to take an affidavit from all the 
attesting witnes.ses as to Mir Kazim Husain’s 
bodily and mental health and as to the 
fact that the deed had been duly executed 
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l)y )iiia and registered. WliCTi sliowji tlie 
deed. Exhibit 1, the witness deposed posi¬ 
tively that the words immediately underneath 
^lir Ka/ini Husain's signature were written 
by tliat gentleman with his own hand in 
presence of the witness. As to Mir Ka/.im 
Jlnsain s reading the document himself with 
his own eyes the witness was very vague: 
he said he thought Mir Ka/.im Husain must 
have done so, but his statement implies that 
tliis was at any rate imt done in the presence 
of the Sub-Kegistrar. Looking tlirough the 
cross-examinati(Ui of this witness, I take note 
of the following details. The witness 
admitted that Ram Kislien Sail could not 
read Urdu. He said he had himself never 
been iji the zuiKnm drorhi befiu’c and was 
never admitted tn that room on any other 
occasion. He deposeil that the draft of the 
stipni'fliKDiin was taken by Ka/im Husain 
out of the pocket of the tunic wliicli he 
was wearing. He differs from Haiilar Ali 
as to a detail of time, hy saying tliat the 
Sub-itegistrar arrived only 15 or minutes 
after the execution and attestation of the 

The sentence added to the 
sHptinhutniK, according to this witne.ss, was 
one I’eserving tn the executant in express 
tei'ms a right of revocation in case 
iMir iSaiyid Ali should (;ver do anything to 
displease him. One juore ])oint may con¬ 
veniently 1)(! notic(‘d in this connection. 
The deed, Exliiliit 1, beai’S in two jilaces 
what purport to lie signatures of J\lir 
Ka/.im Husain under tlie two registration 
endorsements. Tlie first of these is feeble 
and irregular in a very marked degree, 
distinctly more so than thesignalure appeai-- 
ing as that of the executant in tin* margin, 
or even Ilian tin? signature underneath the 
second j-egisli*ati«in endorsement. This 
latter sigiiatui’(‘ as it stands on the jiaper 
reads as follows :— llnsaiu nliou/nf 

hn Sitnj/d flZiilYiii' 


JiHs'aiit fiiU'iii Siiiffhl siikn/ .funvttl pr.<l, 

fdhilcfni'i hit tfidiiiii !c!i"d tfii'/ltit cfin/'diih A'< 

/'(in'Jxii' tt is an exti’aordinai’y fai 

tliatol all the witnesses for the i>laiiilif 
(Uily Ali Haidar was definitely presseil i 
say whether the wdiole of these words i 
they stand were written by Mir Ka/ii 
Husain with bis own band. He replied tin 
only the woj’ds "Kdzim Husain I,a qala 
kJtujl" were in the band-writing of tlie execi 
. tuiit, uiid as to Ibc i*est, lie could m 


say. Tlie learned Subordinate Judge has 
taken a very .strong view a.s to the effect of 
this admi.ssion. 1 am ni 5 \self clearly of 
opinion that, apart from what Ali Haidar 
.said, no one could possibly believe that the 
words irahl Saiyid Mnzaj^'ur Husain efc.y" 
as the}' appear on this paper, xvere xvritten 
hy the same man whose pen liad just traced 
the feeble and faltering signature appearing 
under the first registration endorsement 
only a minute or two previously. I am 
quite persuaded in my own mind tliat these 
words were not written by ^lir Kazim 
Husain; my ditliculty is to conceive of any 
possible reason why these words, with their 
significant repetition of the expression “6a 
yahtin kliud'\ should liave been deliberately 
added by any person acting in good faith 
to a genuine signature of Mir Kazim Husain. 
'I'lie learned Subordinate Judge says that 
these words, disowned by the w’itness Ali 
Haidar, can only he regarded as a palpable 
and ailmitted forgery, and that if these 
wonls arc a forgery, tliim the same person 
who wrote them must also have forged tlie 
signature 'Mir K azini ][usain ha qahim 
kiuid , which imiusfdiately precedes tliem. 

1 might not myself put the point quite so 
strongly. It is perhaps just conceivable, 
on the theory of the whole transaction being 
genuine and above board, that the old man 
was not equal to writing anything more 
than Iii ordinary signature, “JDV Kazim 
JIusatu (Pianhu ba (/alam khtid," that it 
was thought advisable to append a formal 
description of his parentage and residence 
to his signature under the second registra¬ 
tion endorsement and that the person 
employed to do this, out of pure carelessness, 
slipped in the expression ‘Vx/ qalam 
At the same time I am so far in accoiilance 
with the opinion of the Court below* that 
sudi an explanation as this seems to me 
improbable in a very high degree. The 
existence of this endorsement, admittedlj’’ 
not iniMir Ka/.iiu Husain s hand-writing, is in 
itself a matter for grave suspicion, it 
obviously serves to cast a doubt upon the 
genuineness of the words ‘"fahuiitf nama hazu 
/atui nc ba khuslii apui likha bii qalam 
Idtnd^ as they appear under the signature 
in the margin. Taken in conueotiou with 
what seems to me the glaring difference 
between the form of tho signature under 

the first registration endorsomeut aucl that 

* - - - > 



Vol. XXVI] 

JIIR SYED HASAN v. TAIYABA BEGA5J. 


INDIAN CASES. 


77 


under the second, and .still more between 
the signature under the fir.st registration 
endor.sement and the signature which 
purports to be that of the e.xecutant in 
le margin of the deed, it arouses in my 
mind the gravest doubts as to whether the 
signature in the margin of the deed and 
the signature under the .second registra¬ 
tion endorsement are not forgeries out and 
out. If we had the original of E.xhibit 2 
etore us, it seems to me highly probable 
thatan e.xamination of that paper would 
either di.spel my suspicions or convert them 
into certainties. My suspicion frankly is 
^lat on the 14th of November 1893 Mir 
Kazim Husain only e.xecuted and only pre¬ 
sented for registration one single document, 
namely, the missing original of E.xhibit 2, 
and that it was found possible to bring 
Jtxhibit 1 into existence, in part by the use 
^ forgery and in part by getting Mir Kazim 
Husain to append his feeble and hesitating 
signature under the first registration endorse¬ 
ment on the back of each of the two 
deeds, he being at the time under the 

* A I * _ VliS signing: two 

registration endorsements on one and the 
same paper. My suspicions are at any rate 
not mitigated by the presence on the 
record of the plaintiffs’ Exhibit 22, which 
IS described as being an affidavit under sec¬ 
tion 63 of the Begistration Act (III of 1877) 

It commences with a recital by the Sub- 
Begistrar to the effect thatSaiyid Kazim 
Husain pre.sented for registration on the 
14th November 1893 a deed of adoption 
dated November the 9th, 1893. in favour of 

Sub-Registrar 

attended on commission at the house of 
the executant for the registration of the 
ee . The document having been presented 
was read out to the executant and the 
latter having heard it read, “admitted it 
word for word.” Then the Sub-Registrar 
continues : Jt seems proper as a precau¬ 
tionary step and to ensure the fact of the 
eed of adoption having been read out, as 
well as of the executant’s being in good health 
an proper senses, to take the written state- 
ments on oath of the attesting witnesses, so 
that these statements may be kept on record 
in the office. ’ To this, apparently as an 
atterthought. a note has been added that 
e proceedings relating to the supzcrdnama 
are also to be included in the affidavit. Then 
follows a joint affidavit purporting to be 


.signed by .six persons. Five of tlie.se are 
attesting witnes.ses to the deed Exhibit 1 
namely Hifazat Ali, Ali Haidar, .Tafar Ali’ 
Wieoratan Lai and Ram Kisben Sah. The 
signature of the sixth person appears as Afzal 
Ah in the copy on the record, the paper, 
.xliibit 2w, being the certified copy of an 
original which has been weeded out and 
destroyed in the ordinary course of business. 
Ibis Afzal All mu.st be either a mistake 
for Amir Ali or for Afzal Husain, but I 
do not know that anything particular 
turns on this. The affidavit is quoted at 
length in the judgment of the Court 
below. I note that it again refers to the 
deed of adoption as being dated the 9th 
of November 1893, without any siigges- 
tion that It was only executed five days 

later. The deponents then proceed to swear 

that the deed of adoption was at the time 
of registration read out word by word to 
the executant, and that Kazim Husain 
admitted that writing and execution of the 
said deed ; also that he had Jiimself read 
through the deed of adoption with his 
own eyes before admitting the correctness 
ot its contents. A phrase is further in¬ 
erted to the effect that Saiyid Kazim 
Husain is in good health and in bis 
proper senses, and at the end comes a 
note that he cau.sed some additions to be 
made to the supurdnama, this latter docu¬ 
ment not having been referred to hitherto 
in the course of the affidavit. The entire 
proceeding seems to me a most extra¬ 
ordinary one, as it did to the learned 
Subordinate Judge. The power given under 
the Registration Act and the rules con¬ 
tained in tlie Registration Manual to Sub- 
Registrars to examine on oath persons 
appearing before them is provided to be 
used only in cases wben the Sub-Registrar 
■sees reason to doubt the correctness of any 
statement made to him. The affidavit 
Exhibit 22, relates entirely to matter.s 
which purport to have taken place before 
the very eyes of the Sub-Registrar him¬ 
self, the only exception perhaps lying in 
the statement as to the executant’s being- 

Tf 5°“'^ senses. 

If the Sub-Registrar felt any doubts on 

this latter point he should, in my opinion, 

have taken other steps for the removal 

of tho.se doubts; but the obvious purpo.se 

and intention of the whole proceeding was 

to tie down the atte.sting wltne.sses so 
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that they might not he able at any future 
time, witliout risking a prosecution tor 
perjury, to deny any of facts set 

forth in the attidavit. I admit it to be 
po.ssilde that tlie Sub-Registrar may have 
thought it expedient to do this out _ ot 
nervousness and as a special precaution, 
even though fully satisfied in own 

mind of the truth of the facts set forth 
in the affidavit and the perfect hona fities 
of the entire transaction. 1 feel hound 
to say, however, that, even if there were 
no otlier elements of suspicion in this 
case, the above theory would have seemed 
to me a somewhat improbable one, and tlie 
mere existence of this affidavit would ha\e 
put me on my guard as to the possibility of 
there having been some malpractice about 
the matter. Why should the Sub-Kegistiar 
have been so anxious to tie the hands of the 
witnesses if his own mind was perfectly free 
from doubt There is, moreover, to my mind 
something peculiarly suspicious about the 
insertion in the affidavit, somewliat out of its 
natural order, of the curious phrase as to 
Saiyid Ka/.im Husain’s having looked 
throngii the document and perused it with 
liis own eyes. I have pointed out tliat there 
is some discrepancy in the oral evidence as 
to whether Mir Kazim Husain was supposed 
to have read through the document himself 
before the ai-rival of the Sub-Registrar or 
after. 1 do not see wliy under any circum¬ 
stances, liu! Sul)-Kcgisirar should have 
thought it ncccs.sary to read over tlie docu¬ 
ment aloud to the executant, if he was sure 
that the executant had just read it througli 
liimself in his very presence, 1 have already 
discusseil the (luestion of tiie state of iMir 
Kazim Husain’.s eyesight in the month of 
November ]S9d and reem-ded my opinion that 
he was not al)le at that time to acquaint 
himself with the contents of a document by 
reading it. If this finding is correct, the 
insertion of this jiaidicular jihrase in the 
affidavit, I'ixhihit No. ’2'2, becomes at once a 
matter fi)rtlie gravesi pi».^silde suspieion. 

The case for the defemlants as to the cir¬ 
cumstances undi'i* whiidi the rt'gitsration of 
this document was elTectcd is to be found in 
tlie statements of Manobar Lai (1). W. No. 5), 
Ibad Ali (I). ^V. No. d), Muhammad Rnza 
(]). ^V. No. 2) and in the eviilcnec of Ibaiu 
Kisheii Sail taken on eoiiimission. 1 do not 
propose lodiseuss this evidence in detail,partly 
because 1 think, the plaintiilV case fails on its 



own merits, and partly because a good deal of 
this evidence is of very doubtful value. The 
most extraordinary feature of it wa.s the 
production of the document Exhibit Bl. 

1 have no doubt whatever that while this 
case was pending, the witness Muhammad 
Raza approached the defendants, disclosed 
the existence of this document in his posses¬ 
sion and in all probability put the document 
itself and his own evidence up for sale for 
such price as the defendants might he 
prepared to pay. He admits himself that 
the other side tried to get at him, and his 
account of their attempts to do so and of his 
proceedings in connection therewith hav^ 
left an impression upon my mind decidedly 
unfavourable to bis general veracity. The 
man was a balf-brotber of ^lubammad 
Asgbar, the late Sub-Registrar, and after¬ 
wards married that gentleman s widou. He 
.«ays that be often found the document 
Exliiliit JU amongst Mubammnd Asglmr’s 
papers and I am disposed to believe him on 
this point. The only alternative suggested 
is that it may have passed into the posses¬ 
sion of Ram Kishen Sah and been handed 
over to the defendants by the latter; but 
this .strikes me as improbable and it is in, 
no way supported by Ram Kishen bah s own 
evidence. It is a draft for Rs. 1,000 hy 
IsWv Saiyld Ali on Ram Kishen Sah in 
favouiM.f Saiyid Rakar IMehdi, brother of 
Saiyid .Mehdi Husain, accepted by Ham 
Kishen Sah and endorsed by the latter with 
a note to the eiTcct that he would pay 
it off hy instalments. It is dated November 
the loth, ISffd. The plaintiffs began by 
denying this doenment altogether, but ended 
by admitting it and producing evidence to 
prove tliat it presented a perfectly l^oua fide 
transaction. Their case is that Mir Saiyid 
Ali was in urgent need of money to pay in 
certain arrears of land revenue and that ne 
proposed to borrow the sum of Rs. l,000for that 
purpose from Saiyid Rakar Meluli, his \fnQS 
uncle, and gave the latter an onler on Ram 
Kishen Sah to secure his I'e-payment. 

According to the evidence for the defend¬ 

ants the paper cannot possibly repi*esent 
anything but the pledge or security for 

a bribe, to be paid hereafter tbi'ongh the • 

agency of Ram Kishen Sah to the Sub- 
Registrar, ^Muhammad Asghar, in return for. 
services rendered by him on November ^ 0 

IRli, The evidence produced regarding. 
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and represents the most extraordinary of 
the side issues into which this ease diverged, 
the crux of the matter to my mind lies in 
the question whether Muhammad Raza 
IS to be believed when he .says that this 

document was found by him among.st Mu¬ 
hammad Asghar’s papers. I incline to the 
opinion that this is a true statement 
.and if It 1.S difhcult to believe that the docu¬ 
ment Exhibit Bl, can represent anything 
but an arrangement for the payment of a 
substantial bribe, with Saiyid Bakar Mehdi 
occupying the position of a stake-holder in 
whom both the parties concerned in the 

iniquitous transaction felt sufficient con- 

naence. 1 have given my best consideration 
to the arguments addressed to us on behalf 
ot the appellants to prove the genuineness 
ot the transaction and to the evidence of 
the witnes.s Saiyid Nadir Husain whom they 

I think it sufficient 
to say that this consideration leaves on my 

mind the impression that the story put 
orward by the plaintiffs in rebuttal is 
intrinsically improbable and inadequately 
supported by evidence. To my mind the 
two principal points in favour of the de¬ 
fendants to be arrived at on a consideration of 
their evidence on this point of execution and 

^gistration are the existence of this docu¬ 
ment, Exhibit Bl, discovered amongst the 
p< pers of the late Sub-Registrar, and the 

Old man in failing health with no apparent 

motive for su^pporting either one side or the 

of thp T f favour 

that he has not told the whole truth; he 

adl'ff of his 

admitted signature in the margin of Exhibit 

L '^1 foof of the affidavit. Exhibit 

ful’irB i- prepared to say that I 

e leve his explanation. According to 

wifnn”""! as an attesting 

itness two important documents which had 

W m" executed in Ihis presence 

oy mir Kazim Husain, and he did so merely 

on the strength of Saiyid Ali’s verbal 
assurance that Mir Kazim Husain had 

igned the papers and wished him to attest 
nis signature. His evidence is certainly 
open to the suspicion that he may have 
uad a much shrewder idea than he was 
prepared to admit that a fraud of seme sert 
was being perparated, and that he may at 
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the time have been willing to lend himself 
to that fraud. I find it difficult altogether 
to dissociate my view of this man’s prob- 
able conduct on the 14th of November 
lb93 from the fact, which the plaintiffs 
a\e themselves put forward as part of 
Bieir case in rebuttal against the document 
Exhibit Bl, that Ram Kishen Sah received 
few days later a sum of Rs. 4,000 in cash, 
mi what purported to be a loan from Mir 
Kazim Husain out of reserve funds in that 
gentleman s possession. The suggestion for 

the plaintiffs is that the object of this 
loan was to put Ram Kishen Sah in a 
position to pay the instalment of revenue at 
that moment due from tlie estate, but it was 
admittedly a good deal in excess of the sum 
required for payment of land revenue. If as a 
matter of fact, Mir Kazim Husain discovered 

just before his departure for Lucknow that 

the arrangements which he had made for the 
payment of the land revenue of his estate 
through Ram Kishen had broken down, 
and It IS difficult to understand why they 
sliould have broken down at that particular 
moment, and Mir Kazim Husain had,' as a 
matter of fact, in his possession inside his 
house a reserve of cash more than sufficient 
to meet the liability, the simplest thing 
surely would have been to meet the Govern- 
ment demand out of that reserve and to 
balance Ram Kishen Sah’s account ac- 
cordingly There was litigation between 
Ram Kishen Sah and ilusammat Taiyaba 
Begam after Mir Kazim Husain’s death in 
which the question of this alleged loan 
and also that of the payments made by 
Ram Kishen Sah on account of land revenue 
and his receipts from the villages of which he 

was lessee, were all gone into and adjusted- 
tins, however, does not prove that the person 
responsible for arranging this so-called 
loan of Rs. 4,000 in Ram Kishen Sah’s 
favour did not intend that some substantial 
portion of It should stick to the fingers of 
the latter, if everything had gone well and 

Ah had succeeded peaceably 
to the Waira Kazi estate on the death 
of Mir Kazim Husain. As regards the 
witnesses Manohar Lai and Ibad Ali, their 
evidence lies open in my opinion, to much the 

ofTLT^fT" as I have suggested in respect 
of that of Ram Kishen Sah. The real qws- 

tion IS whether Ihey are telling the whole 

ufch now, or whether it is not mor« probable 
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tint they knew ov suspected more thun they 

are prepared to admit regarding the nature 

Hirtransactions which were going on in 
Ram Kishen Sah's house at Jarp on l^o- 
vemberthe 14th, 1893, 

would not have been prepared to ''eep tluni 

eyes and their mouths shut 
those transactions proving completely mic- 
cessful in the estahlisliment of Mir baiyut 
All’s position as heir and successor to .Mir 

Kazim Husain. . . 

Before tinally summing up my opinion on 

this part of the case, it is necessary for me to 
allude to one more matter and this bring.s 
me back to the nuestion which I discussed at 
the beginning of my judgment namely Mu- 
sammat Taiyaba Begam s pleadings. As an 

admission of a relevent fact by a person 
likely to know tlie truth, the plaintiffs are 
undoubtedly entitled to ask the Court to 
attach considerable importance to he ad¬ 
mission of the execution of the deed Lxhibit 
1 made on ilimMmat iaiyaba Begam s 
behalf in the proceeding of February the oth, 
1907 Over and above this, witliout going 
into superlluous detail, I am content to note 
that other admissions of the genuineness of 
this document, made by or on behalf of Mn- 
.sauuiuU Taiyaba Begam in the couivso of 
various litigations subscduent to the death of 
Mir Kazim Husain, have been put in evidence 
and satisfactorily establislied on behalf of 
the plaintiffs, in an ordinary case admis¬ 
sions against interest of this sort, proved 
against a delendant in the po.sition of Mii- 
sumnuU Taiyaba Begam, niiglit well be 
regarded as decisive. Tlie ease before us, 
however, is not an ordinary one and 1 liave 
already mentioned, in one comieetion or 
another, a variety of circumstances calculated 
to discount the value of sucli mlniissions on 
the part of Taiyaba Begam. 

That lady's own position, or rather the posi¬ 
tion whicli she was induced to accept, may 
bo gathered from tlie document At!, winch 
is a petition of compromise pre.sented on her 
behalf before the Magistrate engaged ni hear¬ 
ing the case under section Ito, Criminal 
Procedure Code, early in the month of .Inly 
IbDt. It must bo borne in mind that Mii- 
sumnml T'aiyaba Begam, or rather her agent 
Shah Haidar, had previously received from 
Mir Saiyid Ali the document Exhibit A.j, 
in which that gentleman in express terms 
admitted the rights of Mnmiimat Taiyab;, 


Begam as heir and succe.s.wr to Mir Kazim 

Hmsaiii under the Will. He admitted also 
her actual possession over the estate and 
accepted for himself the position of her agen 
or manager. In return for this iUmmiimmf 
Taiyaba Begum was prepared to accept Baiyid 
Ali as the adopted son of herself and of her 
husband and to nominate him as her heir and 
successor, as her representative on public or 
official occasions and as the manager of her 
estate. She also undertakes to pay an al¬ 
lowance of Rs. 3,000 per annum to him and 
to his heirs after him, until such time as the 
estate itself shall pass to him as a whole. 
Both parties have led evidence, some of it of a 
very extraordinary character, as to the negoti¬ 
ations which preceded the compromise 
embodied in Exhibits A5 and A6 and as to 
the circumstances under which those docu¬ 
ments came to be executed and laid before 
the Criminal Court. The one thing I am 
quite sure of is that there must have heeii 
negotiations as to which the precise truth 
will probably never be known. Mitsammat 
Taiyaba BegaiiTs affairs were largely in the 
hands of her brother Shall Haidar, and ^ 

I have already remarked, it is difficult to 
arrive at a certain conclusion as to this 
gentleinaiTs motives or objects, or as to the 
precise extent to which his hands were 
fettered by the appearance of his own son 
Ali Haidar as one of the attesting witness^ 
to Exhibit 1. Whatever the true facts 
regarding this dociiineiit may be, it is fairly 
obvious that, after ilir Kiv/.im Husain had 
declined to bring the question of its execution 
or registration before the Criminal CourU, it 
would have been all but impossible to msti- 
tiite a prosecution after his death, even if it 
had suited Mnsivnmit Taiyaba Begam and 
Shali Haidar to do so; yet to denounce it as 
a forgery without inviting an iiiqumy by 
the Police would have put Sliati Haidar 
n a very curious position. It is clear, 
moreover,'that ilu^anmaf Taiyaba Begam 
was quite prepared to accept iMir Saiyid All 

as her heir, provided that he accepted her 

title to the present succession to the estate. 
Under these conditions a compiKimise waa 
exceedingly probable, and no compromise was 
po.ssible except on the basis of a raoi'e or 
less explicit acknowledgment of the genuine¬ 
ness of the deed of adoption. Certainly no 

comproniise would have been 

mot Taiyaba Begam and Shah Haidar 
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had persistently denounced that document 
as one the execution and registration of which 
had been effected by forgery or fraud. In 
this same connection I have to take account 
of an important argument much pressed 
upon us on behalf of the appellants, namely 
that Musammat Taiyaba Begam did not go 
into the witness-box. She seems in fact to 
have been absent from India on pilgrimage 
during the greater part of the time that this 
suit was pending in the Court below; I have 
done my best to make all due allowance for 
these considerations, I admit them to be not 
without weight, and they form in fact to 
my mind the strongest portion of the appel¬ 
lants’ case. I have, however, given my 
reasons for declining to accept the admissions 
made by Musammat Taiyaba Begam as de¬ 
cisive and those reasons seem to me sufficiently 
to explain her reluctance to tender herself 
for examination. 

Looking through the case before record¬ 
ing my final conclusion, I find one more point 
which I might perhaps have noticed at an 
earlier stage, and that is the difference of 
wording between the deed Exhibit 140, and 
that of the two deeds Exhibit 1 and Exhibit 
2, more especially as regards the powers given 
to Mir Saiyid Ali as manager or supurdar of 
the estate. I am disposed to suspect that the 
persons interested in obtainingthesedocuments 
from Mir Kazim Husain found it difficult 
to induce him knowingly to execute, or to 
cause to be registered, even a supurdnama in 
as wide terms as they desired. The state¬ 
ment by the witnesses for the plaintiffs, that 
at the registration of the supurdnama on 
November the 14th, 1893, Mir Kazim 
Husain roused himself sufficiently to enter 
some objection even to the terms 
of that document and to insist on the 
insertion of a clause reserving to himself 
a power of revocation, looks to me very much 
like a fragment of truth which has been 
permitted, for obvious reasons, to remain 
imbedded in the midst of a mass of perjury. 
I do not overlook the point that according to 
the registration copy before us, the original 
of Exhibit 2 referred to the execution of the 
deed Exhibit 1 and spoke of Mir Saiyid 
Ali as the adopted son as well as the repre¬ 
sentative and locum tenons of the executant; 
this point would only be material if I were 
prepared to believe the witnesses for the 
plaintiffs when they depose that the whole of 


the supurdnama was read over to Mir Kazim 
Husain at the time of registration. If I 
believe them on this point I should have no 
adequate reason for not believing them on 
a number of others. 

I do not conceal from my.self the fact that 
there are difficulties about the view which 
I am disposed to take regarding the execution 
of the deed Exhibit I and the circumstances 
of its registration. It may well be argued 
that, if this deed is in fact the outcome of a 
conspiracy engineered by persons who could 
command the services of some one 

capable of producing a passable imi¬ 
tation of Mir Kazim Husain’s ordinary 
signature when in good health, it 
might be regarded as superfluous to have 
recourse to a fraud of the kind involved in my 
theory of the case. I could say a good deal 
by way of rejoinder to this argument, but it 
seems to me unnecessary to go into further 
detail. The essential conclusion at which 
I have arrived is that numerous circum¬ 
stances have been established tending to 
throw doubt on the genuineness of the 
deed Exhibit 1 and on the circumstances 
under which its registration was effected. In 
view of all those circumstances, I look to 
the plaintiffs to satisfy me, by evidence 
which commends itself to my mind as indepen¬ 
dent, straightforward and reliable, that 
Mir Kazim Husain with his own hand affixed 
the signature which appears in the margin of 
Exhibit 1 and wrote the words which appear 
underneath that signature, that he tendered 
the document for registration and admitted 
its execution with a full knowledge of its 
contents and effect. The evidence of 
Sheoratan Lai, Ali Haidar and Jafar Ali fails 
to satisfy me on these points. I think it 
highly probable that one of the signatures on 
the reverse of Exhibit 1 is in fact Mir Kazim 
Husain’s and that a fraud of a particular 
description was committed, involving the 
execution and registration of one genuine 
document,- namely the missing original of 
Exhibit 2; but my finding does not de¬ 
pend necessarily on the accuracy of this 
theory. I consider Sheoratan Lai, .AJi Haidar 
and Jafar Ali unreliable witnesses and I 
regard their evidence with profound distrust. 
On one important point, namely the state 
of Mir Kazim Husain’s eyesight on the 14th 
of November 1893,1 feel convinced that they 
have deliberately perjured themselves. The 
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surrounding circumstances of the case are, on 
the Avhole, much against the plaintiffs, the 
one substantial point in their favour being 
the admissions made by or on behalf of Miisam- 
mat Taiyaba Begam to which I have already 
referred. Taking the evidence of Sheoratan 
Lai, Ali Haidar and Jafar Ali as it stands, 
and reading it in the light of the surrounding 
circumstances and of tlie evidence in tlie case 
as a whole, I disbelieve those witnesses. I 
concur in the finding of the Court below that 
the execution by iMir Ka/dm Husain of the 
deed Exhibit 1 and its registration ac¬ 
cording to law are not proved. 


I thought it convenient to discuss in an 
earlier portion of this judgment the question 
of the effect of this deed, Exhibit 1, on 
the Will of January the 15th, 1887, supposing 
the execution of the former document to be 
proved. I return for a moment to take up 
this point again in the liglit of what T have 
said since. Evcri if it were proved (as in 
my opinion it is not proved) that, not oidy 
the signature Mir Kazim llusain aji anhu'' 
in tlie margin of Exhibit 1, but the 
succeeding words, wliicli purport to show 
that the executant was aware of the fact that 
he was executing a deed of adoption, were 
actually written by Mir Kazim llusain with 
his own pen, I would still dismiss this appeal. 
I would do so, not only on the ground that 
the legal effect of the document iis it stands 
is not to supersede or nullify the Will of 
January the lotli. 1887, but more particularly 
on the ground that I was md satisfied that 
Mir Kazim Husain ever intended to revoke 
that AVill or to nullify its provisions, in so far 
at any rate as they related to the immediate 
succession of Mnsammaf Taiyaha Begam to 
the Waira Kazi estate after liis death. 


If I were satisfied that :Mir Kazim Husaii 
in fact executed and caused to be registerei 
the deed I'jxhihit 1 on 14th of Novembei 
1893, I would liold that liis object and in 

tention in so doing was to confer upoi 
Mir Saiyid Ali the status of an adopted soi 

and an eventual heir to the estate, while a 

the same time maintaining liis disposition o 

the estate by Will in favour of Mitsamma 

Taiyaha Begam as In's imnuMliafo suecessor 

On both these grounds 1 would dismis; 
this appeal with costs. 

LiN’nsAY, A. .1. C.—I agree generalb 
with tile conclusions which have bcei 


reached by my learned colleague in his 
judgment and with the reasons which he 
has adduced in support of them. But I think 
it desirable to add a few observations of 
my own with respect to certain important 
points in the case. The principal matter for 
determination is in connection with the exe¬ 
cution of the document which constitutes the 
foundation of the plaintiffs’ case. Is it 
proved tliat this deed of adoption was duly 
executed, as alleged, by Kazim Husain on the 
14th of November 1893 ? 

Before proceeding to discuss this question, 
it is proper to consider the nature and the 
quantity of the proof which should be de¬ 
manded from a party who claims under a 
document of the kind in suit. The deed is a 
deed of adoption purporting to have been 
executed under the special power conferred 
upon Muhammadan tnhiMars in Oudh by the 
provisions of a special Statute, the Oudh 
Estates Act (I of 1869). Tlie policy of 
that Act was to prevent the disintegration 
under tlie operation of the ordinary Hindu or 
Muliammadan Law of the estates which were 
conferred by the British Goveimment in Oudh 
after tlie annexation of the Province, and for 
this purpose it was declared that a Muham¬ 
madan should have a right of adoption (a right 
which ho does not possess under his personal 
law) in order that he might in case of failure 
of natural issue be able to provide a successor 
to bis estate, A deed of adoption is conse¬ 
quently a deed of a special nature and al- 
tbougli it could not be accurately described 
as being per se a Will, it may nevertheless be 
properly deemed to be a document of a testa¬ 
mentary cliaracter. It is a document which 
by conferring upon the person in whose 
favour it is made a dehnite status places him 
ill the lino of succession laid down in sec¬ 
tion 22 of the Oudh Estates Act, the section 
which regulates the devolution of tahthian 
estates in cases of intestacy. In the present 
instance it is claimed on behalf of the plaint¬ 
iffs tlint this deed upon which they I'ely is 
not merely a document of a testament^iry 
character in the sense just described, but is 
so in the stricter sense of the term by virtue 
of certain language contained in it the effect 
of which, it is said, is to revoke the Will- 
executed by Kazim Husain in his wife’s 
favour, assuming, that is to say, that this Will 
is a valid instrument whicli satisties the, 

requirements of section 13 of the Oudh. 
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Estates Act (I of 1869). For these reasons 
■ it appears to me that in dealing -with the 
question of the proof of execution of this deed 
of adoption we are justified in placing the 
plaintiffs in the same position as the Courts 
assign to a person who comes forward to 
propound a AVill, and in demanding from 
them the discharge in the same degree of the 
duty which the Courts impose upon such a 
person. Indeed the learned Counsel for tlie 
appellants has in the course of his arguments 
assented to this proposition. Now the nature 
of the duty which rests upon a party 
setting up a Will has been declared in nu¬ 
merous cases decided both in England and 
in India, but I shall content myself with a 
refei'ence to the case of Tyrrell v. Fainton 
(7) decided by the Court of Appeal in 
England. I take this ruling to lay 
down the following principles, namely (1) 
that the onus probandi lies in every case upon 
the party propounding a Will and he must 
satisfy the conscience of the Court that the 
instrument so propounded is the last Will of 
a free and capable testator, and (2) that in 
all cases in which circumstances exist which 
excite the suspicion of the Court, it is for 
those who propound the Will to remove such 
suspicion and to prove affirmatively that the 
testator knew and approved of the contents 
of the document. It is only where this is 
done that the onus is thrown on those who 
oppose the Will to prove fraud, or undue in¬ 
fluence, or whatever else they rely on to dis¬ 
place the case made for proving the Will. 
To quote the words of Davey, L. J. “The 
principle is that wherever a Will is prepared 
under circumstances which raise a well- 
grounded suspicion that it does not express 
the mind of the testator, the Court ought not 
to pi'onounce in favour of it unless that sus¬ 
picion is removed.” 

Applying these principles, to the case in 
hand, it is obvious that the duty of the plaint¬ 
iffs is not fully discharged merely by proving 
that the deed of adoption bears a genuine 
signature of Kazim Husain. Even if this 
point be found in their favour, it is for them 
to remove any suspicion arising out of the 
circumstances surrounding the preparation 
of the instrument, that is to say, any sus¬ 
picion that the document does not express 

(7) (1894) Pro, Djv. 151; 6 R. 540; 70 b. T. 453; 42 

W. R. 343, 


the mind of Kazim Husain. That circum¬ 
stances of the nature described do exist in 
the pre.sent case is abundantly clear from the 
evidence and they have been enumerated and 
commented upon by my learned colleague in 
his judgment. I do not propose to touch 
upon all of them, but content myself with 
referring to one or two of the more important 
of them. 

In dealing with the events of the 14th 
November 1893, it is necessary to bear in 
mind the state of health in which Kazim 
Husain was at or about that time. There is, 
of course, a conflict of evidence as to the 
actual state of his health on that particular 
date, but at any rate it is clear that Kazim 
Husain had for many years been afflicted 
with syphilitic rheumatism and had been under 
con.stant medical treatment. It is proved 
that by reason of this disease he had become 
practically unable to move about and was to 
all intents and purposes bed-ridden. He had 
lost the sight of one eye completely several 
years before the date in question, and if he 
had not totally lost the sight of tlie other 
(the defendants say he had), it is at any rate 
a fair inference from the evidence that the 
remaining eye had lost its power to a sub¬ 
stantial extent. I have no doubt whatever 
that if Kazim Husain could see at all on the 
14th November 1893, he could see only with 
difficulty. 

I turn now to the first of the suspicious 
circumstances upon which I desire to com¬ 
ment, namely, the execution on the 14th of 
November 1893 of the document which is 
called a supurdnama in the evidence. Ac¬ 
cording to the certified copy of the document 
which is on record, it purports to be a “de¬ 
claration of trust” iisHqrar’Uamanat), It 
has been pointed out by my colleague in his 
judgment that the original of this document 
has not been produced, and so far as the 
evidence adduced by the plaintiffs goes it 
cannot, I think, be said that there is any 
adequate explanation of this failure to pro¬ 
duce the original. All we have on this point 
is to be found in the statements of two wit¬ 
nesses, Muhabbat Husain and Nadir Husain 
whose evidence merely amounts to this, that 
some sort of search was made among Saiyid 
Ali’s papers before the institution of the 
suit but without success. Muhabbat Husain 
in his evidence declared that Nadir Husain 
the other witness, had stated in his presence 
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tliat tlic (Iced liad disappeared in tlie life¬ 
time of Saiyid Ali and was probably in the 
possession (‘.f Taiyaba llegam, but this is not 
borne out by tluf statement in Court (►f Nadir 
Husain liimself. 

Had tin' ori^dnal deed been produced, it 
wituld leave afforded \ahiablc evidence in the 
light of whieli we miglit have been able to 
decide definitely as to the genuineness of the 
various signatuies of Ka/.im Husain which 
.appear on the deed of adoption. 

However, we must take it tliat this 
nnuif! is a document which was presented for 
registration on the 14th November and 

registered in due C(mrse. It is said to have 
lieen executed on that date and the question 
arises as t() why it was executed. Admitted¬ 
ly its execution was not in any way a matter 
of necessity, something tliat was required in 

order to give full (dfect to the deed of adop¬ 
tion w'liich had already been prepared. What 
then was the purpose of its execution Ac¬ 
cording to the language of the instrument 
itself tlie object was to put Saiyid Ali in 
.such control of the estate us would give him 


the opportunity of acquiring experience in 
the matter of estate management {hn <jlinraz 

mt Idh'mil-i-tviKiiJii/fit-t-iuif- 
zam’i-tnntir-i-rnjnsdf wa tali(hhiii). No\v this 
is a somewhat extraordinary’statement, Imving 
regard to the language to be found in tlie 
deed of adoption wliicii bad been executed, it 
is said, only a few minutes before. The deed 
of adoption sets out that Ka/im Husain bad 
been training ami educating Saiyid Ali from 
bis cbildhood and that be bad made biin 
(Saiyid Ali) an expert in tlie art of estate 
management. If this latter statement be 
true, it is hard to see how there was anything 
left for Saiyid Ali to learn. It is an admit¬ 
ted fact that Saiyid All had been managing 
the entire estate for more than three years 
liefore the time of wliicli we are now speak¬ 
ing, and there is on record a copy of a power- 
of-attoriiey (Hxhihit Ad) executed in favour 
of Saiyid Ali by Ka/.im Husain on the IStli 
JuM(‘ under whieli Saiyid Ali had tlie 

fullest possible pnwau-s of iiiaiiagi'uient. It 
seems to me, therefore, inqx'ssihh' to treat the 
professed object of this .snpnt,ln<iiii(i as being 
the real nhjeet. It may l»e, as suggi'sted by 
iiiy leanicil colleague, that Ka/im llusaiu 
liad some iiotii'ii of placing Saiyid Ali in a 
situation in wliich lu* might be abb' to act 
as a snhstitute for liimself in the discharge 


of any tormM duties resting upon him as a 
faliihlar, but I find some difficulty in accept- 
ing this theory, for I tliink Kazim Husam 
must liave known well enough that he could 
not delegate his position as a talnkdar with¬ 
out a surrender of his estate. Another curious 
point about this document is that although it 
purports to create a trust and to constitute 
Saiyid Ali a tru.stee, it makes no mention 
whatever of the duties which Saiyid Ali was 
to perform. In this respect it is in remark¬ 
able contrast with another document which 
is on record, namely Exhibit 140, which 
is said to have lieeii executed by Kazim 
Husain on the Ord of October 189.1 Ihis 
deed, -is explained in my colleague’s judgment, 
never took effect for want of registration, the 
story being that the Sub-Registrar had 
advised that it could not he registered for 
want of a sufficient stamp. The document 
cannot, of course, being unregistered, 
operate as a transfer of property, or as a 
deed of adoption, hut it i.s permissible to 
look at its contents in order to ascertain 
the state of Ka/.im Husain’s mind at or 
about tlie time the siipiirdmima now before 
us is said to have been executed. Ir. this 
deed (Exhibit 140) Ka/.im Hu.sain, after 
declaring that he has adopted Saiyid All, 
goes on to say that ho has divested him¬ 
self of all responsibility in connection lyitli 
the estate which ho has made over to 
Ali. Tlie document declares that Saiyid 
Ali is to ho responsible, not only for the 
iimiingemcnt of th.e estate, but also for t e 
payment of the revenue and of all the 
dei.ts duo from the estate, and in addition 
to this there is a definite direction that 
Saiyid Ali is to pay him (Knzim Husauil 
Rs.’ .0,000 a year for his private expenses. 
It would seem, therefore, that if on the 
;lrd Oetohev 1898 Ka/.im Husain was mind- 
ml ti) Imiul over tbe estate to baiyio Ah, 
1,0 was snmeieiitly alive to the impm'taiice 
of proteotiiig bis own interest by imposing 
delinite duties on Saiyid Ali and by secnrmg 
a respectable ineoino from tbe property for us 
own use. And it is certainly a curious fact 
that in this later deed, said to have been 
exeented a few weeks after, we film no 
eondilions defining the liabilities of 
Ali in his position as a trustee. Altogether 
I have been unable to find any satisfactory 
explanation wbieb would account for exe 
ration of tins sKpanbrnma on the | 
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November 1893, and I am still left with 
the suspicion tliat the real purpose of its 
preparation was to provide some evidence 
of the execution of the deed of adoption. 
The supurdnama contains a recital that 
Saiyid Ali had been adopted under a deed 
written on the 9th November 1893 and 
registered on the 14th of the same month. 

The next matter which excites suspicion 
and which calls for explanation is the 
affidavit which was prepared at the time; 
both deeds were registered on the 14th 
November. There can be no dispute as to 
the extraordinary nature of the procedure 
followed by the Rub-Registrar in this con¬ 
nection. While it is true that section 63 
of the Registration Act enables a register¬ 
ing officer to administer an oath to any 
person whom he may examine under the 
provisions of the Act and to record his 
sworn statement, it does not appear that 
in the present case there was any legitimate 
occasion for resorting to the power conferred 
by this section. According to the language 
of the affidavit it was prepared by way of 
precaution, in order that there might be on 
record evidence to show, firslhjy that the 
terras of the deeds had been explained to 
Kazim Husain by reading them out to 
him, and, secondbjy that Kazim Husain was 
at that time of sound health and under¬ 
standing. And so we find a long state¬ 
ment subscribed to by most of the 
attesting, witnesses to the deeds declar¬ 
ing:— 

(1) that the adoption deed was read 
over by Kazim Husain with his own 
eyes;” 

(2) that the deed was read out to him; 

(3) that he admmitted execution; 

(4) that he was in good health and in his 

right senses; 

(5) that he caused some additions to 
be made in the terms of the supurdjiama', 

and 

(6) that he had made the signatures under¬ 
neath the registration endorsements with his 
own hand. 

A clause was added in the affidavit to 
make it clear that the sworn statement 
applied both to the registration of the 
deed of adoption and the supurdnama. So 
far as the evidence in this case goes the 
plaintiffs’ witnesses are unable to explain 


why this affidavit Avas drawn up. All 
that appears from their statement is that the 
Rub-Registrar acted of his own motion: it 
was not suggested to him by Kazim Husain 
or any one else tliat there was any need for 
such a step; and according to them there 
was no necessity, for the Sub-Registrar 
himself saw Kazim Husain and was able to 
satisfy himself by the evidence of his own 
senses that Kazim Husain knew perfectly 
well what he was doing. On the other 
hand the story of Muhammad Raza, a de¬ 
fendants’ witness, is to the effect that the 
Sub-Registrar, having seen Kazim Husain 
in private, refused to proceed with regis¬ 
tration at first, declaring that Kazim Husain 
was unconscious, and only consented in the 
end to make the registration after he had 
been paid or promised a bribe. Muhammad 
Raza is an unsatisfactory Avitne.ss, and his 
evidence to my mind could not safely be 
accepted without the strongest possible corro¬ 
boration. But leaving Iiis evidence and 
that of other defence Avitnesses out 
of consideration, can it be said that 
the plaintiffs have given any convincing 
explanation of the preparation of this 
affidavit? The best ease that can be made 
out for them upon this point is that the 
Sub-Registrar, though not acting Avithin the 
scope of the law, Avas nevertheless moved by 
a hona fide desire to secure reliable evi¬ 
dence of the voluntary execution of an im¬ 
portant deed so as to forestall any dispute 
Avhich might arise thereafter. This ex¬ 
planation might conceivably be accepted 
Avere there anything to shoAV that the pre¬ 
paration of the affidavit had been suggested 
to the Sub-Registrar by Kazim Husain 
himself or any one acting on his behalf. 
Kazim Husain himself might well desire 
that every precaution should be taken in 
order to prevent the deeds being questioned 
later, but it is difficult to imagine why the 
Sub-Registrar, Avhose only concern at the 
time Avas to satisfy himself that the deeds 
Avere genuine and had been executed by a 
person of sound mind, should have gone out 
of his Avay of his own accord to obtain the 
very emphatic declaration of a number of 
witnesses Avith respect to matters on which 
he could have been thoroughly satisfied by 
his own observation. When all is said 
that can be said, we still have the undeniable 
fact that the registering officer Avas a 
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olosG bouv of Ivi\7.uTi Iliisiiiii find know 
him intimately. He must Imve been well 
aeQuainteil with Ka/.im Hn.'^ain s .state of 
health. If Ka/.im Husain was on the 14th 
of November (*apablo of doing all lie is 
represente*! to liave done with respect to 
the execution and registration of these two 
deeds, it seems in the highest degree unlikely 
that the Sub-Registrar would have demanded 
this evidence of Ka/im Husain s mental 
capacity. After giving tliis portion of the 
case my most earnest consideration, 1 feel 
unable to rid myself of the suspicion that 
the registration proceedings of the 14th 
November ISO;! were not honest and above 
board. 

I proceed now to say a few words with 
respect to the appearance of the deed itself 
and to consider whether, in regard to the 
signatures purptirting to be tliosc of Ka/.im 
Husain wliich appear upon it, there is 
any ground for suspecting their genuine¬ 


ness. 

;My learned colleague has in tliis connection 
referred to the case .set up on liehalf of the 
principal defendant, Mk^hih nmf Taiyaba 
Begam, in the pleadings. There can be no 
doubt wliiitevm’ that the pi’oceedings started 
with an explicit admission on this delemlant s 
behalf that tlu? adoplimi deed was executed 
by Ka/im Husain. 'I’lie validity of the 
deed was not cliallenged hy 'Paiyalu li(*gam 
on tlie ground that it was a forgery, hut 
on the ground that it was n-it, in law, of 
any cIVect. \i a hiler stage an attempt 
was made to get rid of the admissi«m relat¬ 
ing to o\e<*ntion hy pulling fniavard a ills- 
ingenuous intm'pndatiiui of tlie i‘xpn*s.sion 
I'liilaf iiUDisIm." The first jiosition had 
been that the document, though executed 
by Ka/im Husain, liad been executiMl 
khildf that it is to say, the plea was 

that tlie doeument di«l not represent tlie 
real intention {nifinslKt) of the (‘xeculant. 
It was tlien sought to lie made tuit lhat 
the plea first taken amounted to an allega¬ 
tion that the document had b‘cn prepared 
without Ka/im Husain's know Ic^lgt*, the 
arguiiKUit In-iiig that the expressi m "/.'////e/ 
riKOisiih'' meant 'without know l(Mlge," a 
sense which it cannot possibly bear. It is, 
unfortunately, no new experii'ma' with ns to 
find cnse< condiiete'l in this fashion in the 
.suhordiiKite ('ourts. Tim soK' (djpM'l of 
every system of pleading is, as explained 


by their Lordships of the Privy Council in 
Sim'l Mxhainmnd v. Fafteh Muhammad (S), 
‘4-hat each side may bo fully alive to the 
questitins that are about to be argued in 
order tliat they may have an opportunity 
of bringing forward such evidence as may 
be appropriate to the issues;” hut from 
cases which are brought to our notice from 
time to time, it would appear that the 
notion here is that the sy.stera of pleading 
lias been invented in order to provide an 
opportunity to a party to embarrass his ad¬ 
versary hy unw'ortliy artiHces of evasion 
and eiiuivocation. It would, in the present 
case, perhaps he unjust to liold Taiyaba 
Begam responsible for the way in which her 
case was conducted; she is a pardunashin 
lady and for reasons which have not been 
satisfactorily explained, she bniiid it neces¬ 
sary or C('nvenient to withdraw from the 
jurisdiction of the Court in or about 
January 1007, before her written statement 
of defence was lodged in the Court, She 
took lier departure to Turkish Arabia where 
she remained all the time tlio case was 
at trial. But I think it is proper, speak¬ 
ing for myself, to express my condemnation 
of the manner in which her case was 
liandled hy tliose responsible for its 
conduct. 

4 

lint leaving aside the defence .set up by 
Taiyaba Hegaiii, we liave it that the otlier 
defendaiifs denied execuiion of the adoption 
deed hy Ka/im Husain, and tlie matter of 
execuiion was, therefore, in issue. Coming 
MOW to the (luestioii of the signatures on 
ilu‘ deed of adoption, it would, 1 think, be 
ditlieult to say eitlier way wliotber any 
particular one of tliom was not made by 
the hand of Ka/im Husain. The hiero¬ 
glyph adopted by Ka/.im Husain as bis form 
of signature is a peculiar one and its out- 
liiu' would naturally alter with the advance 
of old age, aceompaiiied by total or partial 
blindiu'ss. Hut as my learned colleague 
lias pointed out, it is fair to assume that 
three signatures made by the same person 
on tlie same day, twt> of wbicb must 
have been made within a minute or two of 
each otlier, and tlie third tmly an hour or 
so befoias ougbt to correspond fairly closely 
in form. 



1. A. 4, 


Vol. XXVI] 


INDIAN CASES. 


5S7 


Mia SYED HASAN r. TATYABA BEGaM. 

Now tbe signature in the margin of the 
deed, purporting to iiave been made by 
Kazim Husain at the time of executing 
the deed, is in a bold and clear hand, as 
are also the words tahikdar ha qalam khud^^ 
which immediately follow the signature. 
Underneath this signature we have certain 
other words C^tahniyat nama liaza liamne ha 
khushi apnl liklia ha qalam kkud"). The 
appearance of the writing of these words 
is peculiar. Some of them would seem to 
have been the production of a shaky hand, 
on the other hand the words apwi” and 
halam kkud'^ are in what might be describ¬ 
ed as steady writing. 

Turning to the two signatures on the 
back of the deed under the registration 
endorsement, they differ considerably in 
character from the marginal signature above 
described. The signature under the 6rst 
endorsement is particularly straggling and 
feeble and presents a marked contrast to 
the signature in the margin, so marked 
indeed that it is almost impossible to believe 
that they were produced by the same hand 
on the same day and within an hour or 
so of each other. The fact that there is 
such a difference between the two signatures 
is bound to give rise to a grave suspicion as 
to the genuineness of one or other of them, 
and this suspicion is not cleared by anything 
in the evidence. 

I have only to mention one other matter 
in this connection. T have already quoted 
the words which appear below tho marginal 
signature, the translation of which is I 
have executed this deed of adoption of my 
own free will.” I consider the presence of 
those words where they are as a circum¬ 
stance which, apart from all others, would 
justify a serious doubt as to whether this 
is an honest document. I cannot in my 
experience recall any case in which the 
executant of a deed has recorded a declara¬ 
tion of this kind in the margin. It may 
be such a course of action is not without 
precedent, but it is at any rate extremely 
rare. To my mind the document protests 
too much.” Indeed the whole of the transac¬ 
tions of the I4th November savour of too 
much protest. Why do we find the execu¬ 
tant at so much pains to declare that he 
had made the deed of his own free will? 
Why do we find the affidavit with its em¬ 
phatic assurances that 5aziin , Husain rca4 


the deed with his own eyes, that the 
document was read out and explained to 
him and that Kazim Husain was in full 
possession of his faculties? Why was the 
deed read out to him if lie was able to re:id 
it for himself? And last of all, why was it 
needful to execute the s^ipitrdnami. contain¬ 
ing a recital to show tliat a deed of adop¬ 
tion had just been executed? I can only 
say that all these circumstances taken to¬ 
gether have inspired a suspicion which the 
plaintiffs’ evidence has been unable to re¬ 
move, and I agree, therefore, with my learned 
colleague that Ave should not pronounce in 
favour of the deed of adoption set up by the 
plaintiffs. I have hitherto said notliing with 
regard to another curious circumstance in 
connection with the deed of adoption, namely, 
the fact that Saiyid Ali on some date be¬ 
tween the 25th November and the 9th De¬ 
cember made an endorsement on it declar¬ 
ing that it had been cancelled by the execu¬ 
tion of another deed of adoption and was 
being returned to the executant. Strictly 
speaking, this is not a circumstance attending 
the execution of the instrument and does 
not perhaps fall within the category of facts 
referred to in Tyrrell v. Painfon (7) as 
requiring explanation by the person who 
propounds the document. But obviously 
the fact is one of grave importance Avhen 
we come to examine the probabilities of tlie 
case Avith a view to forming a conclusion 
as to the genuineness or otherwise of the 
instrument. It is not nece.ssary for me to 
refer in detail to the evidence on this part 
of the case; it has been fully criticised by 
my learned colleague. It is sufficient to 
state that such evidence as Ave have is ex¬ 
tremely meagre, and Avithout suggesting 
that it is untrue, it is fair comment to 
say that it leav-es us Avith the impression 
that the whole truth has not been revealed: 
possibly the Avitnesses Avhose statements 
relate to the Avriting of this endorsement 
by Saiyid Ali were not tliemselves aware 
of all the facts. Why, if this document of 
adoption executed by Kazim Husain on the 
I4th November 1893 was an honest docu¬ 
ment, did Saiyid Ali make this endorse¬ 
ment upon it Avithin a fortnight or three 
AAmeks of its execution? It seems to me 
that the evidence gives us no convincing 
ansAA^er to that question. On the face of it 
th^ epdorseipent contains tAyo qntrqe state* 
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ments of fact, one that a second deed of 
adoption had been executed, and the other 
that the d.icument was being returned to 
the executant. No second deed is proved 
to liave been executed, nor is it the case 
of either party that there .was a second 
deed. And the document was never re¬ 
turned to the executant, Ka/.im Husain, after 
the making of endorsement: it was left in 
the custody of the Mif.jfahid, who produced 
it in Court some ten or eleven montlis after. 
The plaintiffs' case with respect to tliis 
endorsement is tliat it was obtained from 
Saiyid Ali by a trick played upon him by 
his uncle, Shati Haidar, who was the own 
brother of Taiyaba Hegam. The defendants' 
theory is that Ka/.im Husain got Saiyid Ali 
to make the endorsement and to hand the 
document over to the Mujfahid in order to 
cover up a scandal, and that k>hati Haidar 
took a part in the transaction because his 
son Ali Haidar who attested the deed was 
liable to be implicated if any case of 
foi’gery came into the Courts. I cannot 
say that either of these explanations satislies 
me. I do not think that Saiyid Ali was 
likely to be duped by his uncle wliom he 
regarded as his enemy. On the otlier hand 
tiie evidence fails to satisfy me that Ka/.im 
Husain knew anything about the making 
of this endorsement. T)io fact remains tliat 
Saiyid Ali a few days after the execution 
of this deed in Ids favour recorded a state¬ 
ment on the deed tliat it liad been set aside, 
and that bis conduct in sci doing is incon- 
.sistent with the hypothesis tliat the deed 
was an honest one wliicli Ka/.im Husain 
liad executed of his own free will, and 
lias not been satisfactorily explained. 
Indeed the whole of tlie comluct of Saiyid 
All from the time tliis deed is said to 
Jiave been i‘xecuted till the time of his 
death is ditlicult to reconcile with the 
theory that the deed of adoption represent¬ 
ed a jid>‘ transaction. Wv. are told 

that Saiyid Ali w:is iirst deceivoil into 
making this emlorsement and surrendering 
the deed. A few months later we tind 
liim setting the document up again in the 
Criminal (huirt. Tluui we an ive at a stage of 
compromise: lu‘ comes to terms with Taiyaha 
Hegam and is again deceivi'd hy Shall 
Haidar, who I'oisls a false doeument on 
till* Court selling out eondiiions oilier than 
those which were really accepted by the 


parties. Again the dispute is opened in 
the mutation proceedings and Saiyid M 
complains of the fraud practised upon him 
and once more puts forward the deed of 
adoption. His case is lost in the Revenue 
Court and pos.session is given to Taiyaba 
Hegam, who claimed under her husband’s 
Will. And there the matter ends .so far as 
Saiyid Ali is concerned. He subsides 
entirely and though he lives for six or 
seven years after Taijmba Hegam s being 
put in possession of tlie estate, he makes 
no attempt to approach the Civil Courts 
and ask them to give him the rights 
out of which he had been defrauded. 

Surely thi.s supine attitude is incompati¬ 
ble with any honest belief in the mind 
of Saiyid Ali that he was the lawful 
owner of the Waira Kazi estate from the 
time of Kazim Husain’s death. With 
regard to the Will under which Taiyaba 
Hegam claims title to the estate of her 
deceased husband, I have but little to add 
to tbe arguments of my learned colleague. 
He bas describeil in his judgment how 
the Will was executed in lS/7 and how, 
after being left in deposit for nearly ten 
years in the otUce of the Sub-Registrar 
of Luclinow, it was taken out and regis¬ 
tered on the 15th January 18SV by Kazim 
Husain in person. It is shown that at the 
time of registration Kazim Husain admit¬ 
ted in the presence of three witnesses 

that the Will was his act and deed, that 

the registration endorsement.s were signed 
both by Kazim llusaiin and by those 

witnesses. Assuming that the Will is one 
to which section 13 of the Ondh Estates 
Act would apply so as to I'euder it ne¬ 
cessary that registi'ation should take place 
within one month from the date of execu¬ 
tion, 1 am i>f opinion that this condition 
was fullillod. I do not think it can be 

contended that the Will was executed 
on the I’Jth May 1S77, the date on which 
Ka/.im Husain Hrst signed it. Execution 
of a Will moans something more than the 
act of the testator in atlixiug his sig¬ 
nature to the doeument, as was laid down by 
their Eordships of the Privy Council in the 

case of Aiiiie Casement v. John W 
Fulton CC, At page 406 of the report their 
Eonlships say:—"It O-t'- Ibo wnnl execute J 

is employed plainly to designate the wliole 
{\^) .M. L A. aiV); 5 Moore \\ C. I3i>, I Sar, I. t. J. 

293; 70 U. K. 19; 18 K. U. 544); 13 K. R. 489. 
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operation, including both the signature or 
acknowledgment of the testator, and the 
attestation of the subscribing witnesses, 
and it is not used at all to designate the 

testator’s part alone.” 

It appears to me, therefore, that the Will 

in this case was not executed in the 
strict sense of the term until the loth 
January 1887, and as registration was 
effected on that very day it mu.st be taken 
that there was registration within one 
month from the date of execution. 

I agree with the Judicial Commissioner 

that the Will is a valid Will. 

There remains only one other point upon 
which I desire to comment. It has al- 
ready been stated that the plaintiffs have 
claimed for this deed of adoption that it 
had the effect of revoking any valid Will 
made by Kazim Husain previous to the 
date of its execution, and in support of 
this contention reliance is placed upon 
those words in the document which de¬ 
clare that Saiyid Ali has been appointed 
the successor (ja nashin aur qahn muqam) 
of Kazim Husain, as also upon the other 
words which set out that Saiyid Ali will 
discharge the duties of a tcdukdo.) aftei 
his (Kazim Husain’s) death. Section 57 
of the Indian Succession Act, which is 
incorporated in the Oudh Estates Act 
except in so far as it provides for the 
revocation of a AVill by marriage, lays 
down that a Will may be revoked by 
another Will or codicil, or by some 
writing declaring an intention to revoke 
the same. Plainly there is no language in 
this deed of adoption declaring expressly 
the intention of Kazim Husain to revoke 
the Will he had already made in his 
wife’s favour, and I am unable to hold 
that any such intention can be gathered 
from the expressions’ in the document 
upon which the plaintiffs have relied, I 
cannot think that the description of Saiyid 
Ali as “ia nashin ” and qaivi muqam 
contained in a deed of adoption necessarily 
means that the person so described is to take 
the property of the executant after his 
decease. Adoption by itself would not 
affect the operation of any testamentary 
disposition already validly made and 
I should say that the use of the 
words above-mentioned was intended merely 
to emphasise the nature of the status 


which had been conferred upon Saiyid Ali by 
his being adopted. Adoption brought him 
within the line of succession laid down in sec¬ 
tion 22 of the Oudh Estates Act in case 
Kazim Husain should die intestate, and in 
this sense Saiyid Ali was potentially the 
successor of Kazim Husain. As for the 
other words, it is very difficult to ascribe 
any definite meaning to them: ajir 

hamcsha bad tataam umu)' taluJcdai i Jc6 

arijam deta rahegay Literally translated, they 
mean, “and after me he will always con¬ 
tinue to perform all matters pertaining to 
the status of a tahikdary It may, of course, be 
said that Saiyid Ali could not possibly 
perform the functions of a tahcMar with¬ 
out having a talukdar's estate, and there 
is something to be said for such an argu- 
ment. At the same time, if Kazim 
Husain intended to let Saiyid Ali have 
the estate after his death, nothing could 
have been easier than for him to say so. 
Why resort to all this circumlocution 

and ambiguity? 

We may have it that so far back as 
1877, Kazim Husain intended that his wife 
should have the estate absolutely after his 
decease. That he was still of the same 
mind nearly ten years later is clear from 
the fact that he registered the Will in 
January 1S87. * We have not been refer¬ 
red to any evidence which would lead us 
to the belief that Kazim Husain’s rela¬ 
tions with his wife had so altered, as to 
render it likely that he would in 1893 
have changed his intentions so as to leave 
his wife without any provision whatsoever} 
and in these circumstances, we should be 
slow to infer from vague expressions in 
the deed of adoption that Kazim Husain 
definitely intended that his estate should 
pass to his wife’s nephew to the exclu¬ 
sion of his wife, who had claims upon 
him for her support. I agree accordingly 
with may learned colleague that, even if 
the execution of this deed of adoption had 
been satisfactorily proved, we should still 
have been unable to decree the plaintiffs 
claim. The Will in_ favour of Taiyaba Be- 
gam stands good and was not revoked 
by the deed of adoption which the plaint¬ 
iffs have put forward. In my opinion 
the appeal has failed and should be dis¬ 
missed with costs. 

Appeal dismissed, , 
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iion, rvH!^fnirfl(ni f»/, hij (lOrmiifiit— liiphf of turners t>f 
Intnl nliosr siipp!i/ is rnf ofi fn iTceire free supply — 
i'otisr (if ortioii — (iori’riDiiriif, Udhility of. 

Wliniv (HI tlio introduction of tho anient svstoin of 
irri«;ntion into a certain district, tlic (lovcrninent allow¬ 
ed free ijTigation from the anients to all lands wliicli, 
owinj'to tin' construction of several anient chanmds 
and other works connectecl tlu'rewith, wert* found 
to have l<»st, wholly in” piirtiallv, their pre-existin;,'’ 
sourc(.-s of sii])|)ly, the (»wn(‘rs of such hinds, whi» 
did n<»t enter into liti*'ati(ni with the (loviu’iunent 
for intcutVi'iii'^ >vith tin* old sourci's of snp)dv and 
who took the water suppli.d hy the (foverninent 
from the (loveriiment anients, mnsr he taken to 
have accejited the otTer of (lovernment in sati.s- 
.faction of their claims a.u’ainst (loi'ernnuuit and 
wlnu-e the tiovernnient supplied Waterford" vi'ars, 
a natural and irrt'sistihh' presum|)lion arisi's that 
tlieiM' was an implital en^oi;'ement lu*t wcam tin' partii-s 
for the frc'e supply of water and if the (lovernnumr 
interferes with siicli supply the owmu’sof such lands 
liave a «^ood causi* of action ai’^ainst tin' (lovi'niment. 

When* since a Setth'nu'nt a land-holder has 
improved his zemiwhiri ami hrouj;ht a lar^i' extent 
of land under wet cultivation liy improving' his 
irri^’atimi sources and when' the (lovernment hv 
their new anicut system cut off .sources of irrijfation 
supply to those lai’jre ('xtents of land, it cannot he 
said that tin* (lovernnu'iit di<l not umh'rlake llahilitv 
to supply water frei' to all thosi' lands wln»se then 
cxistin.i^ irri‘;ation sonrci's wen' interfen'd with hv 
tin* (rovernment’s constructions hut oidv to thosi' 
lands which were irrivafed at tin' Setth'inent. 

JUDCJMENT. 

Sankaran Naii;, J.—Tlio aiipcllunt is one 

of tlic Zi.’itiDuhirs wlnise jiuliciul 

lii-story will bo found in Inijif W-uhita luut 
V. Conii oj IPfov/xll) and Sri Jniiti I't ukafti 
2\(tr(istiiiJm /io/c v. Sri Inijtilt luimjtufipi 

Appn Jiiiio ('J'. Tlio Zi ninnhir tlmf 

the dofondani, ilio Socivfjiry of State, 

constructed in lSCu\ the Elloro canal to 
carry the anicut water thioneh llu* zetiiiHfluri 
and thereby obstructed the How of walcr into 
one of In's tanks, \ oddu (.'iicruvu, iVoni his 
other tliree tanks, and since that lime the 
Government have been supplyincf liini with 
Avater free of cliarKo for (he eiiUivation 
of his lands, about 507 acres It eenfs 
(1) 2M. li'sdM.:); p c. L. IP i.Ad; 7 I. A.Rs- :? 
Sntli. 1*. C. .1. 72.'); |. Iml. .Inr, IRS; R Sln)me h. U 
l/o; d Sar, V. ,1. M. 

{2) 20M.1R7; IGM.L.J. 17s. 


Avhich depended on these tanks for their 
irrigation. From 18S9 they allowed water* 
supply free of cliarge only for 427 acres 91 
cents, and on his appeal from .such reduction it 
■was still further reduced to 202 acres 67 
cents. He prays for a declaration of' his 
right to the supply of water as before 
and for certain reliefs consecinential on 
sucli declaration. The Governmant filed 
their >vritten statement and issues Avere 
framed which covered all tlie questions of 
fact relied upon by the plaintiff. But without 
taking any evidence, the question whether 
the plaint discloses a cause of action Avns 
first argued and decided against the 
plaintiff- 

The Subordinate Judge held that no 
express “engagement*’ under Act VII of 
1805 having been alleged, all lands irrigated 
by Ellore canal water must pay cess. The 
Judge in appeal lield tliat a promise by 
the Government in 1803 to supply water 
may perhaps be implied in the plaint, 
though the issues according to him show* 
that the claim was ba'ied on a letter of 
a Deputy Collector of May 1891, ^Yhich, 
it may be remarked, howevei*, is not 
referred to in the plaint. He vvas of 
opinion that unless there was an express 
agreement, the Government are entitled to 
levy wuter-ee.ss at pleasure. 

Tlie decisions of the lower Courts go 
beyond the claim set up by the Govern¬ 
ment, who concede tlie plaintiff's right 
to water free of charge for 200 odd acres 
in their written statement. The Suboi'dinate 
Judge >tates that tlie plaintiff's Pleader 
in argument before him relied on a contract 
witli the Government and the Judge states 
tlmt the plaint apparently implies it. 
Issues Nos. 1 to 4 were necessary only 
if an implied agreement formed the basis 
of the claim. Tliey certainly include it. 
In tlieso circumstances as the evidence 
Inul not been taken and the plaintiff 
relied only on tlie facts alleged in the 
plaint and raised by the issue, an amendment 
of the plaint .setting forth that the plaintiff 
relietl on an “engagomont" with Government 
slumhl have been allowed, if necessary. 
1 do not think the omission to mention 
it is t.ital to the suit. However, to remove 
any dillumlty, we have allowed tho plaint 
t't be so amended. Tbo question whether 
Ibo facts sot forth disclose a cause of 
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action lias been fully argued before us. As 
the plaintiff relies upon an ‘ongageraent ’ 
in 1863 with the Government in the sense 
in which that term is used in Act VII 
of 1865, it is necessary to refer to the 
events which led to the passing of that 
Act. AVe assume that the facts on which 
the plaintiff relies are true. When it Avas 
proposed in 1856 or thereabouts to undertake 
a general survey and re-assessment of the 
lands in the Madras Presidency, the question 
arose how those lands irrigated from tlie 
Godavari and Kistna anicuts Avere to be 
assessed. Till tiiat time the practice in 
the Presidency Avhen Avater Avas supplied 
from irrigation Avorks Avas to charge a con¬ 
solidated Avet assessment Avhen Avater A\'as 
permanently available and to levy a Avater-rate 
only Avhen it was temporarily required for cul¬ 
tivation. The lands Avere classified as either 
irrigated” or *non-irrigated.” The Secretary 
of State suggested that this classification 
of lands, according as they Avere capable 
of irrigation or otherwise from the Govern¬ 
ment sources, should be abolished and all 
land should be classified Avith reference 
to its soil and productiveness Avithout 
iirigation; a Avater-rate being charged Avhen 
Avater is used or permanently available. 


After a long correspondence Avliich showed 
that different views Avere put forward and 
various difficulties pointed out, among them 
the practical impossibility of fixing the 
assessment to Avhich the land Avhich has 
been long under Avet cultivation AA'ould be 
liable as unirrigated land, it aa'us finally 
resolved to accept the suggestion of the 
Secretary of State and orders A\'ere is.sued 
by the Government of Madras on the 12th 
March 1858, that ‘*a AA'ater-cess calculated 
Avitli reference to the additional irriga¬ 
tion canal communications, drainage and 
embankments is to be levied invariably on 
all lands irrigated from the Godavari and 
Ki.stna channels from the second year of 
irrigation, Avithout any reference to Avhether 
they are Government lands, mam lands or be- 
longingto proprietors and if in the latter two 
ca.ses the Acting Collector (Masulipatara) has 
neglected to take engagements and opposition is 
made, he is forthwith to stop the supply.” 
These instructions received the sanction of the 
Secretary of State, and one of his reasons 
was that this Avould be the easiest and 
piost equitable mode of obtaining a fair 


contribution from the zemiudars toAvards 
the re-payment of the expenditure incurred 
in the construction of ‘"drainage irrigation 
and other works undertaken by Government 
and benefiting the lands of those proprietors 
as well as of Government.” This is how the 
term “ engagement ” (see proviso to section 
4 of Act VII of 18G5, of Avhicli tlie draft bill 
Ava.s then under consideration) Avas usedj 
so far as I know, for the first time. 

These instructions Avere communicated 
to the Revenue Board and officials to be 
carried out. 

From this the following conclusions may 
be deduced. 

Water-rate Avas intended in re-payment 
of the cost of those irrigation Avorks Avhich 
supplied the Avater. It was not intended to 
assess lauds winch received tiieir supply 
from sources, as in this case, completely 
under tlie zemindars' control Avitli Avliich the 
Government had nothing to do. Ro “ engage¬ 
ments” with njois Avere contemplated obviously 
for the reason that it could be included in 
land revenue, the only mode at that time 
of recovering the Avater charge from pro¬ 
prietors, as distinguished from ryots of Govern¬ 
ment lands Avas to enter into engagements 
Avith them, and if they refused to do so, the 
remedy suggested was to stop the supply of 
Avater. It is clear that tlie zemindar aa'us 
not bound to enter into any engagement Avitli 
Government to take water Avben lie Avas the 
owner tliereof, as Avheii it Avas confined in 
tanks or reservoirs or in virtue of his riparian 
or easement rights fi-om rivers, it Avas not 
open to Government to prevent him from 
doing .so. The Government Avere notin those 
cases supplying him with water; nor could 
they, therefore, stop the suppl3\ 

It is probable, tlierefore, that AAdiere the 
Government continued the supply it Avas 
under some engagement. 

With reference to the.se two classes there 
Avas no difficulty. In the first class of cases 
in Avhich the irrigation Avas carried on Avith¬ 
out any cost to Government and in exercise 
of the proprietors’ rights of easement ]b)s 
vicinage, of ownership, no Avater-ce.ss Avas 
levied or, in fact, could be claimed. In the 
second class of cases Avhere irrigation Avas 
carried out Avith Avater supplied from the 
anicuts and only by means of Government 
irrigation AVorks, channels, etc., the Govern- 
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meat were entitled to dictate their own 
term.s for the supply of water. If they were 
not accepted, they were entitled to stop the 
supply. The result was tliat, between the 
construction of the anicut and the passing 
of the Act of 1865, water was supplied to the 
proprietors on terms. 

There were, however, other cases which 
it was more difficult to deal with. 

Tnams were exempted from permanent 
sanculs and the nanja innms were irrigated 
from Government sources. Similarly where 
there were zemindaris (and those formed 
out of havelli lands in which water sources 
were retained under Government control 
would be such) which were irrigated from 
Government sources. As they were entitled 
to Government water, the following rule for 
water assessment was passed for their beneht 

on the 26th October 1861:—■ 

Lands granted as nan)<i inama and fully 
irrigated accordingly at the Government cost 
will not be charged with water assessment.” 

The same rule was applied to zemindars. 

There was a fourth class. "Water from 
the Government anicut works was often 
carried to the ri/nficari lands by* means of 
the old channels which pas.sed through zemiu- 
daris and were for that purpose improved, 
enlarged and exteiuled by the Government. 
The zemindar who obtained his water thi'ough 
these channels natui*ally (daimed the ancient 
water which flowed thi'ough Ids cluinnels. 
Some of the Government clnuimds flowed 
through the tanks or reser'voirs wldch were 
Zemin property, and the zemindar was thus 
deprived of hi.s tank water. Some channels, 
as the Kllore canal in the case before us, cut 
off the supply to tln^ tanks on which the 
cultivation of zrmindari lands depended. It 
is obvious that the zemindar in all the.^e 
cases had a just grievaiaa'. 'L’lie Goveiaiment, 
however, cimstderi'd tlmt the water-supply 
before the days of the anient nais pia'carious 
and irregular ami tliey tssmMl fhebdlowing 
rule on the 2tltli Octobci' Istil ; - 

12, ^luch na)ija nutm^ as wi're former¬ 
ly imperfectly irrigated ami have since been 
fully supplied with water from the aideut 
work.s, will he cliargcd at half the above 
water rates.” 'I’he rule was made applicable 
to zemimlaris also. There was a [iroposal 
sometime afterwards that I'ventlie rule winch 
allowed the full su[)ply niilmut any cliargc 


.should be altered to allow half rate on the 
ground tl.at there was never any adequate 
supply l)efore. On account of the 
strong prote.st of the Board of Revenue, 
tlie Government altered the half rate 
rule and allowed water free of charge 
even where the half rate had been levied on 
lands which ‘‘ owing to the construction of 
the several anicut channels and other works 
connected therewith were found to have lost 
wholly or partially their pre-existing sources 
of .supply.” See Government Order No. lOlj 
Revenue, dated the 16th January 1864. For 
determining what lands lost their sources of 
supply, the order states the real criterion 
is the rate of assessment which the accounts 
show the land is liable to.” The order 
further says: “if this indicates the title of 
the land to water or if other reasonable proof 
can be adduced, then no charge should be 
made for irrigation, as the engagement to 
supply water manifestly implied a full and 
not an imperfect supply.” 

There is only one further order to be 
referred to. The Secreti^ry of State, in con¬ 
sidering whether a cultivator should have 
the option to refuse Government water, said: 
the 16th Januaiy 1864 “ with reference to 

your (picstien, whether the ryot should 
be allowed the security against an excessive 
cliarge which the option of deciding, by a 
stated perit)d of each year, whether he will 
have water or lud, will give him,' I am clearly 
of opinion that such option should be per¬ 
mitted. There is little ground for appre¬ 
hension that the option would he exercised 
by the cultivator in the way of declining to 
u.se the means of irrigation when they 
are supplied to him at a moderate price, 
and tlie possession of it would in no 
respect limit the right which the Govern¬ 
ment, acting on your own behalf or on 
that of the Irrigation Company, must 
retain, tlie right of declining to supply 
any particular tract of country with wator, 
unless the cultivator should be prepared 
to enter into engagements to take the 
water at the stipulated rate in such 
numbers and for such terms of years as 
might warrant the required outlay. Although 
few would probably reject the oppoi'tunity, 
yet no eompulsion to t-ake the water must be 
exercised towanls the dissentients, and they 
must in way be disturbed in the possession 
of tbeir lands, so long as they desire to hold 
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them, and continue to pay the ordinary 
rate of assessment.” 

This despatch makes it clear that the 
Secretary of State wanted to ,£?ive the 
ryots the same option of taking anient 
water as the zemindars and inamdars 
had. This order was communicated by the 
Madras G-overnment to tlie officers concerned 
and it was pointed out by the Grovernment 
that as regards lands which have been fitted 
for irrigation by the owners and have actually 
been irrigated for at least one season, it 
may fairly be held that such 'preparation 
and acc-eptance of water imply acquiescence 
with the usage of the country which does 
not require any formal engagement.” That 
realy means, in other Avords, an engage¬ 
ment will be implied between the Govern¬ 
ment to furnish water and the ryots to 
receive this supply. In chose cases where 
the water was forced on the ryots^ the 
option was allowed and agreements Avere 
directed to be taken from them for any 
further supply of Avater. And they added; 

The same rule must, of course, apply 
equally to the holders of lands in zemindaris 
until the zemindars come to terms Avith the 
G-overnment and collected cess.” In ac¬ 
cordance Avith those directions rules Avere 
framed in 1864 ; the bill which subsequently 
became Act YII of 1865 Avas directed to 
be prepared in accordance Avith these orders 
of the Secretary of State. I extract below 
tAvo of the rules :— 

Bale {7), — * Where roi/^5 desire to convert 
dry land into wet, application is to be made 
to the Collector either directly or through 
the Tahsildar on or before 31st March, 
and the Collector Avill arrange Avith the 
Public Works Department for the supply of 
water. Where the means of iirigation for such 
land already exist, the ryot shall, as a rule, 
have the option of continuing or' ceasing 
to use the Avater at his pleasure, provided 
that Avhere water is taken, etc.” This shoAA^s 
clearly no Avater-cess Avas intended where 
the ryot uses only the means of irrigation 
he already had. 

B/ale (10).—These rules shall apply to 
zeminda'ri and inam lands except in the case 
of zemindaris, a composition shall have been 
made either for fixed yearly payment or 
according to the quantity of Avater supplied. 
Provided always that no charge whatever 


shall be made under these rules for a single 
crop iov zemindari or inam lands where such 
lands are proved to Jiave been customarily 
cultivated Avitli Avet crops under old tanks, 
chann^s, or by any means of irrigation Avhat- 
ever prior to the construction of anicuts, 
or to have been charged in the accounts 
Avith such a rate of assessment as indubitably 
indicates the title of such land to water 
or by the terms of the grant to have been 
given as nanja inamf* 

There were thus three circumstances re¬ 
cognized as conferring a rigl;t to exemption 
from Avater rate otherwise leviable :— 

(1) The existence of any means of irriga¬ 
tion, including tanks, channels, whatever prior 
to the construction of anicuts ; 

(2) lands being charged Avith nanja assess¬ 
ment ; and 

(3) the title-deed shoAving that an inam 
Avas granted as nanja. 

Two conclusions folloAv : 

That it was not intended to levy any 
charge on cultivation carried on Avith any 
pre-existing source of supply, tanks, channels 
and rivers ; and that in these instances 
the G-overnment Avere only carrying out a 
legal obligation created by interference 
Avith such pre-existing source of supply 
Avhich would have been enforced by the 
Courts. 

An Act was necessary to collect the cess 
in the same Avay as land revenue and 
perhaps to remove the difficulties that 
might be caused by taking water through 
zemindari and inam lands. It Avas first 
intended only for the districts which used 
the G-odavari and Kistna water and power 
was reserved in the original draft to 
extend it to the other districts. But final¬ 
ly the bill Avas drafted for the Presidency. 

Before considering what the relations of 
the parties Avere or Avhether there Avas an 
engagement betAveen the parties at this 
time, i.e., in 1863 and 1864, I shall finish 
my review of the proceedings Avhich led to 
the Act. 

In forwarding the draft Act to the 
Government Pleader, the Government asked 
his opinion whether it Avas necessary to 
specHy zemindari and inam lands in order 
to enforce the special cess on land newly 
irrigated from Government sources at Govern¬ 
ment expensef^ The opinion of the Govern- 
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merit Pleader was in the affirmative and he 
drafted the section in these terms : “ This 
Act shall extend to all lands held by 
zemindars or inamdars for the irrigation of 
which water may be, after the passmg of 
this Act, newly supplied or used from any 
such river, stream, channel, tank or work 
as specified in section 1.’* On its being 
pointed out that this might preclude the 
levy of any water-rate for irrigation newly 
supplied to such land since the construction 
of the anicut but prior to the passing of 
the Act and whicli supply may hereinafter 
be continued, the Government modified it 
by omitting the words after the passing 
of this Act, newly ” and the section then 
ran in the form in whicli it was finally 
passed by the Legislative Council thus : 
“ This Act shall extend to all lands lield 
by zemindarSy inamdars or any other descrip¬ 
tion of landholders for the irrigation of 
which water may be supplied or used from 
any sucli river, stream, channel, tank or 
work as is specified in section 1, provided 
always that where a zemindar or in imdar 
by virtue of engagements with the Govern¬ 
ment is entitled to irrigation free of separate 
charge, no cess under tins Act shall be 
imposed for water supplieil to the extent 
of such right and no more." 


In the case before us, tiie water is supplied 
to the lands in suit from a Government 
source, to wit, Kllore canal and Govern¬ 
ment anicut works, and, therefore, unless the 
plaintiff proves the engagiwnent' that ho 
sets up, the Government are entitled to levy 
water tax. Tlio word engagement ’ in the 
section is no doubt used in the same sense 
in which it was used in the proceedings 
to which I have already drawn attention. 
Now, what was the stab* of things when 
the Act was passed ? When the Govern- 
ment intercepted the flow of tlie watei 
from the otluu- thrci* taid;s mentioned in the 
plaint into \"oddichcruvu, tliey undoubtedly 
inflicted an injury up-m t!i,' jdaintilf, and 
if the phiintilf had enti)?'c<‘d ins idaiiu in 
a Civil Ch)urt wo.,Id ha.ve obtaiiUMl a 
doci'ee lor CMin[iensa(ion [>aval>ie to In’in foi 
Hindi intci-l’ercnce, which would pivdialily 
have licen a direction to supply him with 
that water wliivdi his lank was usually 
getting bel’oro the inlei-ruptiou or souk 
('Piival. nt compi'ii.iaiion. Now, it is not ti 
be presumed that the Government did ;i 


wrongful act if the facts are consistent with 
any other supposition. The natural pre-. 
sumption is that they compensated him in 
some form. We find that the Government 
liad issued orders that where their irrigation 
works had interfered with a pre-existing 
source of supply, water was to be supplied 
free. We see here there was such inter¬ 
ference and the consequent free supply. The 
orders also show that in other cases water 
was lo be supplied to zemindars under 
engagements to pay at certain rates. AVe 
see here no such payment received or 
demanded. AVe further find that even as 
to the ryotwari lands the Government pro¬ 
ceedings directed that engagements should 
be entered into and that the Government 
presumed that, when the ryots prepared their 
lands for irrigation and received water from 
such irrigation sources, an engagement 
might be implied. Under these circum¬ 
stances, unless the free supply of water from 
18158 is explained by Government, it appears 
to me the presumption, not only natural 
but almost irresistible, is that there was 
an implied engagement between the parties 
for the free supply of water. The 
Judge riglitly observers : the Act was 

an embodiment of the Government 
order;" b\^it lie bolds that it was for 
the zamindar to have entered into an 
engagement with Government as to the 
extent of irrigation to which he was 
entitled." In my opinion ho is wrong in 
liohling that an express agreement is 
necessary. That the plaintiff was irrigat¬ 
ing the lands in suit with Government 
water free of charge is clear evidence 
that ho was entitled to Nvater sufficient 
to irrigate thorn, either because they were 
then being irrigated with bis tank water 
or could liave been so irrigated or it was 
only on those conditions that he permitted 
any interferences with his property. 

The Government Pleader contends that, 
though there may be an engagement, 
it is only to the effect that the rcmirnfard* 
are entitled to receive from the Govern¬ 
ment water neees.sary for the old cnsto« 
mary irrigation of their lands, that is to 
say, they are only entitled to water 
sufficient to irrigate that area which is 
entered as wet in the Permanent Settle¬ 
ment accounts, and, in the absence of 
any allegation in the plaint that the lan4 
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for T-vhich they claim free supply of 
water is land so entered as wet in the 
old accounts, the plaintiif is not entitled 
to maintain the suit. If the argument is 
that the engagement’ in 1863 with 
reference to this estate had reference only 
to the old Settlement accounts to the 
knowledge of both the parties, it is open 
to the Grovernment to plead it and prove 
the same. • That would be an express 
agreement. Otlierwise it cannot be used 
to limit the plaintiff’s claim based on 
the state of things in 1863. For, the 
ZBviindar may have improved the capacity 
of his tank or increased the area of his 
wet cultivation since the sanad and the 
supply of water must have been made 
to compensate him for his loss then 
sustained. If the argument is that an 
‘engagement’ referred to is to be implied 
from the conditions that existed at the date 
of the permanent sanady it is not an 
answer to plaintiff’s claim; because, if the 
facts imply an engagement in 1863 
when the supply was Obstructed, that there 
was another engagement in 1802 or 
afterwards when the permanent sanad 
was granted, unless it is shown that that 
is the only engagement which is intended 
by the Act of 1865, is not material. The 
section itself is not restricted to any 
engagement at the time of the Permanent 
Settlement. And I have no doubt it was 
open to tlie parties to enter into any 
engagement at any time they liked. The 
plaintiff may be entitled to say that if 
the old Gudigat wet area according to 
the Permanent Settlement accounts entitled 
him to more land than what he now 
claims, then he should be entitled to the 
free cultivation of lands to that extent 
in addition. He may also be entitled to 
say, if he was getting water sufficient to 
cultivate more lands than the area he 
now claims, he is entitled to such quantity 
of water and cultivate more lands with it, 
as it is reasonable to presume that the 
Government could not have intended to 
deprive a man of his property without 
compensation. This is apparently the effect 
of Government Order No. 2416, 17th June 
1895, where the mamul wet areas to 
be allowed are found of be in excess of 
the highest recorded areas under wet 
cultiy^tiou in the YHlage concerned, the 


maximum area irrigaUe should be allowed.’* 
It is unnecessary, however, to consider 
this question as he makes no such claim 
in the plaint. The rules, already extracted, 
in force at the time the Act \vas passed, 
support this conclusion. He is entitled to 
exemption if his pre-existing source of 
supply is interfered with or if the accounts 
show a nanja assessment or if the title- 
deed supports the claim. The one is not 
exclu.sive of the others. The Act, as 
rightly pointed out by the Judge, being 
only an embodiment, so far as this matter 
is concerned, of the pre-existing rule, 
an engagement * will be implied if any of 
these grounds exist. The tanks, if any, 
in the zemin undoubtedly belonged to the 
zemindar. The Government lay no claim 
to them. It is not probable that there 
was, therefore, any engagement by the 
Government to supply Avater for the 
irrigation of such lands under those tanks. 
From where could the Government supply 
such Avater? Not from these tanks with 
Avhich they had nothing to do, and it is 
not shown there was any other source of 
Avater-supply. No engagement can, there¬ 
fore, be implied. An engagement can only 
be implied in those cases in which it 
AA^as in the poAver of the Government to 
stop the supply of the Avater claimed 
or Avhen they undertook to supply such 
Avater themselves., Otherwi.se I see no 
reason for any implied contract so far 
as the lands irrigated Avith any pre¬ 
existing source of supply, Avhich did not 
belong to the Government, are concerned. 
For these reasons I am unable to accept 
the Government Pleader’s argument that 
the engagement to be proved has reference 
only to the Avet area as shoAvn in the 
Permanent Settlement accounts. If, hoAvever, 
it is necessary to prove what the area 
was so entered, then, the fact that these 
lands Avere under cultivation from 1863 
to 1889, and it is not shown by the 
Government that the lands were brought 
under cultivation only some time after the 
permanent sanad was granted, Avould be 
evidence to show that they Avere mamul 
wet even at the date of the Permanent 
Settlement. The Permanent Settlement 
accounts are Avith the Government and 
if the extent of wet cultivation under 
these tanks is referred to in those accounts, 
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it is for the Government to produce them, 
if it is material. 

The only ease that ha.s been cited in 
argument before us is against the Govern¬ 
ment Pleader’s contention. Sf'crefnrtf 0 / 
Stdh' V. Jvdmfs'ivarfDnniii (3) was a similar 
case and tlio learned .Judges, Benson and 
AJiller, seated the question for decision 
in these terms : The question for 

decision in this appeal is in effect, wliat 
is the extent of land in the village of 
Ravipad which was irrigable from the 
irrigati(m works existing before the con¬ 
struction of the Godavari anient irrigation 
system? ” I entirely agree. It appeared that 
various accounts showed the various 
extents of lands under cultivation, but they 
adopted the greatest area indgated which, 
no doubt, showed those lands were capable 
of irrigation works before the days of 
the anient. They did not put the plaintiff to 
proof of what the Settlement area was. 
J am, therefore, of opinion that, if the 
facts relied upon by the plaintiff are 
proved, a cause of action is disclosed. The 
Judge is, therefore, directed to return findings 
on the issues in the case. It will be open 
to him to direct the Subordinate Judg(* to 
submit findings to himself. 

Six montlis ar(‘ allowed for findings, aiul 
seven days for objections. 


Sadasiva Aivak, J.—I concur in the 
decision just now pnmounced by m.v 
learned brother, and if .1 add a f(‘w word? 
in my own language, it is merely on 
account of the importance of the (luestion.^ 
involved in this case. Tin's is one of tho.se 
ca.ses ari.sing nut of the Government'^ 
having constructed anicut channels and 
othei- woi’ks connected tln-rewith in the 
Godavari and Kistna deltas. Somt' of these 
chanmds inteidVreil with tiie s(nirees ol 
ii’i'igatioii to flic lands ol c(M*tain land- 
Indilcrs or iidcrrercd with flow of watei 
to the tanks wlindi loi'inorly snpplietl 
water foi' itaagafi(tn to such lamls. Tlie 
jmicccdings d' the Hoard of Revenue 
dated tin tllli l■(d)r^a?■y IS!*S, contaii 

the follow log ;- 

hfii till- >ysioni ol ann ul irrigation 
was ihlrodiir-cd im., (In.lnvari and 


Kisl 


na 




:i 


in-lL''al inii tVom 1 lie 


J I'r\ criili I 111 :i i low ('d fiv 
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Avhich, owing to the construction of the 
several anicut channels and other Avorks 
connected therewith, Avere found to have lost, 
wliolly or partially, their pre-existing sources 
of supply (Government Order No. 101, 
Revenue, dated 16th January 1864)J’ 

This shows that about 1864, the Govern 
ment offered to allow free irrigation from the 
anicuts to such lands as Avere deprived of 
their former .sources of supply. The owners 
of such land.s Avho did not enter into litigation 
Avith the Government in order to prevent 
Government fom interfering Avith the old 
sources of supply and Avbo took the water 
supplied by the Government from the 
Government anicuts, must be taken to have 
accepted tlie offer of Government as satisfac¬ 
tion of their claims again.st Government. 
Tlie fourth paragraph of the plaint in this 
ease says tliat the Government supplied the 
plaintiff's land Avith Avater from the year 
1863 to FasU lf)00 and that the plaintiff 
accepted such Avater. There Avas, in my 
opinion, therefore, a clear, completed engage¬ 
ment between the Government and the plaint¬ 
iff set out in the plaint and hence the plaint 
shows a good cause of action. Similar suits 
to tliis were instituted by the proprietrix of 
tlie village of Uavipadu, the proprietor of 
Chincliinada and by tAvo other proprietors 
in 1902 in the District Court of Godavari. 
!Mr. Hamnett, the learned District Judge, 
who decided those suits, acted upon the 
Government Order of 1864 and found an 
implied engagement betAveen the Government 
and tlie proprietors of those estates and gave 
effect to tlie engagement as against the 
Government. On appeal to the High Court 
by tlie Government, itAvns contended as the 
very tir.st gi'ouirl in the appeal memorandum 
[see tlie appeal memorandum in Seci'efary of 
Slatrr. Kameswnmmmn (3)] that the District 
Judge erred in laAv in finding that there 
Avas an implied contract betAveen the plaintiff 
and the Government to alloAv free irrigation 
for the extent of land, the irrigation sources 
of which had been cut off by the anient work.s. 
The learned Judges (Benson and Miller, 
J.I.), wlio decided that appeal and connected 
Appeals Nos. 183 and 184 of 1904, saw nothing 
in tliat contention and begin their judgment at 
once with tlie sentence: ''The question for 
decision in this appeal is offecty Avhat is the 
extent of land in the village of Ruvipad Avhioh 
was irrigable from tlie irrigation sources 
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existing before the construction of the 
Godavari anient irrigation system?’* Follow¬ 
ing the decision in those appeals, we must in 
this case set aside the decisions of the lower 
Courts which held that the plaint discloses no 
cause of action. I may add that in Secretary 
of State V. Kamesivarammaiff) it was assumed 
that, if there was an engagement between the 
Government and the proprietor, tliat engage¬ 
ment was to supply water free of tax on the 
extent of land which was irrigable ,^from the 
irrigation works existing crmMrnc- 

tion of the Godavari anient irrigation 
worhs^ and not merely on the lands which 
were irrigable as wet lands at the time the 
Permanent Settlement, The contention of the 
learned Government Pleader before us, that 
the engagement mentioned in Act VII of 
1865, section 1 (a), relates to the engagement 
at the time of the Permanent Settlement, 
cannot be accepted in the face of the decision 
in Secretary of State v. Kamesicaramma (6^; 
It seems unreasonable to hold that after a 
landholder has improved his zemindari and 
brought between 1802 and 1864 a large 
extent of land under wet cultivation by 
improving his irrigation sources, wlien the 
Government by their new anicut system cut 
off the sources of irrigation supply to those 
large extents of lands, they intended to 
arrange with the zemindar to supply him 
water free of charge only to the wet area 
which existed in 1802, but nottothearea which 
had begun to be permanently cultivated as 
wet at the time when they constructed the 
anicut channels. The Government Order 
of 1864 and the Board’s Proceedings of 1898 
already referred to are against the contention 
that the Government did not undertake 
liability to supply water free to all those 
lands whose then existing irrigation sources 
Avere interfered with by the Government’s 
constructions. In the result I agree in the 
order proposed by my learned brother. 

Case remanded. 


ALLAHABAD HIGH COUBT. 

Civil ^Iisccllaxeocs Cask No. 897 of 1914. 

November 28, 1914. 

Present :—Mr. Justice Chamier and 
!Mr. Justice Piggott. 

ANUPA KUUR —Decree-holder— 

Applicant 

versus 

ACHCHAIHAR SINGH and others— 

JUDOMENT-DEBTORS—OPPOSITE PaRTV. 

Declaratory decree—Rerenue Court decree nlloiring 
maintenance, enforccinenf of — Decree— Execution pro- 
ceedings or suit in Civil Court. 

A decree passed by a Revenue Court in accordance 
with an award entitled a woman to receive a fixed 
sum as maintenance in lialf-voarlv instalments and 
pronded tliat if tlie maintenance was not paid, slie 
might enforce its payment by taking proceedings in a 
competent Court: 

Held, that tlie decree was nierelv a declaratorv 
decree as to the riglit to receive maintenance, and 
could be enforced by a suit in the Civil Court, and not 
by an application for execution of the decree. 

Reference submitted by tlie Officiating Dis¬ 
trict Officer of Benares, as per bis letter No. 
102, dated 13th June 1914. 

Dr. S. N. Sen, for tlie Applicant. 

The Hon’ble Mr. GoJcnl Prasad, for the 
Opposite Party. 

ORDh]R.—A suit for ejectment brought 
by Achchaihar Singh and others against 
Anupa Kuer in a Revenue Court came up 
to this Court in second appeal and was set¬ 
tled in accordance witli an arbitration 
award. Tlie award provided that a decree 
for possession of the land should he 
passed in favour of Achchaihar Singh and 
others and that Anupa Kuer should receive 
from Achchaihar Singh and others 11 
maunds odd of grain and Rs. 14 in 
cash by way of maintenance to be paid 
in half yearly instalments. Anupa Kuer 
has now applied to the Revenue Court to 
execute so much of the decree mentioned 
above as relates to the maintenance payable 
to her. The Revenue Court, being doubtful 
Avbether it has jurisdiction to entertain this 
application, has referred this case to this 
Court under section 195 of the Tenancy 
Act. The award which is incorporated in 
the decree of thi.s Court provides that if 
the maintenance due to Anupa Kuer is not 
paid she may enforce payment by tak- 
in g proceedings in a competent Court 
{ha charajoi adalat majaz hash-t-zabifa). It 
seems to us that the persons who drew up ■ 
the award knew that there Avould be diffi¬ 
culty in executing a decree for maintenance 
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in a Revenue Court and, therefore, instead 
of providing tliat enforcement of the decree 
siioukl be by proceedings in the execution 
depnrtinent. they provided that AnupaKuer 
should take proceedings in a competent 
Court. We regard this portion of the decree 
as merely declaratory of Anupa Kuer's riglit 
to receive maintenance. In our opinion she 
should bring a regular suit in the Civil Court 
to enforce her right to maintenance. Section 
195, sub-section (3), of the Tenancy Act 
provides: On any such reference being made, 
the High Court may order the Court either 
to proceed with the case, or to return the 
plaint, application or appeal for pre.sen- 
tation to such other Court as it may declare 
to be competent to try the same.” It seems to 
us that we should not take either of the.se 
courses. In our opinion the application for 
execution should be dismissed. With this 
expression of opinion we direct that tlie 
papers be returned to the Court which has 
made this reference. 


Papers returned. 


J^AGPliJi JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civil, Acrkai, No. liHB of 1913. 

January 27, 1914. 

P/wj)/;—Mr. Mittra, OiTg. A. J. C. 

RAJICHANDRA—Dkfkndant- Ai’I’ki-oant 

versus 

Musunniiuf R.A1) 1 L\.—Pi .a i x f i ff_ 

Rksi-onhknt. 

Hnnhi hij in'thnr i>t hiishainV.-t 

Csfdh’ — I■- <lu)nif, nife rtf. 

.\s iiri-orditig IliiHhi \,u\v 'm-ovri-y of nioiv 
tlijoi (I..11M.' dll' Mim on intrrcsf is not 

dll' iiiivnicnt of inoro d),in tloulilo tin- 
J.riiiri|.:i! is mil :i pi-ms ilnl \. 'I'lioivfi.ir, in H,.nir 
will ]-' dll' i ,i!c i,r ihiiuil is in fin-iT. n llindii 

1..- not jiislilio.l in nlloniiiinL;- her linsbnnd’s 
projiiriy for III,- pnwn'nt of-, snn, ovor ninl iibovo 

cloultlr 1 lit‘ ] M iDciI a 1 . 

Appml ngaii.'d the dt-mv of tlu* Second 
Addiii.'iial Di.di-irt Judge, Past ilerar, 
Amraoti, dated tiu' ;Ust Mareli I913’ 
modifying thill of the Miinsif, Urst Cla.sV 
Amraoti, daiod (ho.'IOth April l!ll 2 . 

'i'lie Jloii'ide Sir liipiu Krishna Jiose and 
r. J. t,'h<‘s/i, fur tin* Appellant. 

JIMr. F, If. for the Respondent. 


JUDGMENT.—The plaintiff is the daughter 
of one Ganaji, whose widow, Musammat 
Sarja, having re-married in 1904, the 
plaintiff became entitled to Ganaji’s estate. 
On the 14tb September 1SS9 Ganaji had 
executed a mortgage-deed in favour of the 
defendant for Rs. 300 carrying interest at 
the rate of one rupee eight annas per 
ceiit. per mensem. On the 3rd January 
1900 Sarja sold the mortgaged field for 
Rs. 926. It is not disputed that there was 
legal nece.ssity for rupees .seventy borrowed by 
Sarja herself. As to the balance of Rs. 856, 
this was tlje amount due under Ganajfs 
mortgage-deed. The Courts below have 
held that as under the rnle of dam dupatj 
which is enforced by tlie Courts in Berar, 
only rupees six hundred could have been 
claimed by the mortgagee, there was no 
necessity for re-paying Rs. 856 arithmeti¬ 
cally due under the mortgage-deed. The 
plaintiff 1ms been given a decree for pos- 
se.ssion (tf the Hold sold subject to the 
payment of Rs. 670. The defendant 
has Hied this appeal. The main 
ground urged is that the widow was 
justiHcd in paying the full amount due 
under her husband's mortgage, irrespective 
of the rule of dtnn dupaf. The argument is 
based on the analogy of a widow's power to 
pay a barred debt. 

Tlie following oases have been cited before 
me on behalf of the appellant :— Koudappn v. 

(1); Chimnaji y. Diuhir (2) ; Vdai 
Chuudvr V. D(is{S). All these cases 

recognise that a Hindu widow may alienate 
property inherited from her deceased husband 
in order to pay bis debts, even though they 
are barred by tlie law of limitation, for it 
is a pit>us duty on her part to pay such debts. 
She is also not bound to take advantage 
of the provisions of a Statute, like the 
Dekkan Agriculturists' Relief Act, Avhich 
might enable her to evade the obligation.s 
contracted by lier husband. Bhau Babaji v. 
(iopata (4). But these cases do not appear 
to me to be in point. Hero wo are dealing 
with a rule laiil down by the Hindu sages 
tliomselvos limiting the amount recoverable 
under an agreement to pay interest—not 

(1) 13 M. ISO. 

(2) 11 M. 320. 

(3) 21 C.100. 

( D 11 n. 325. 
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an artificial rule created by the Legislature 
which leaves untouched the moral or religi¬ 
ous obligation to pay the debt. What 
we have to find out is whether the payment 
of a sum over and above double the amount 
of the principal is a pious duty on the part 
of the debtor or his widow. No text 
expressly bearing on the question has been 
cited before me, and I am, therefore, not pre¬ 
pared to take a different view from that 
taken by the Courts below. 

In Mandlik’s Translation of the Mayuklia 
(Edition of 1880, at page 104), the rule of 
dam dupat is thus explained. In the first 
place, there is the following quotation from 
Manu (Chapter VIII, Sloka 151): “interest 
on money received at once (not month by 
month, or day by day, as it ought) must never 
be more than double the debt (that is more 
than the amount of the principal paid at 
[one and] the same time).” “But in any 
one transaction where it is realised at 
various times, more than the highest (allow¬ 
able) interest may be levied according to 
Vijnaneswara (Mitakshara, Chapter II, 
1. 18, page 2) and the other Sampradayikas.” 
In other words, recovery of more than 
double the principal is not allowable, accord¬ 
ing to Hindu Law. It is a fair inference 
that the debtor commits no sin if he 
re-pays no more than what is allowed under 
the text of Manu. It must be remembered 
that the text of Brihaspati relating to the 
consequences of a debtor not paying his 
debt speaks only of the sum lent and not 
of interest, and much less of interest 
beyond what is allowed by the text of 
Manu. That text of Brihaspati has been 
translated as follows :— ‘He who having 
incurred a sum lent or the like, does not 
re-pay it to the owner, will be born here¬ 
after in his creditor’s house, a slave, a 
servant, a woman or a quadruped.” On the 
whole the appellant has failed to make out 
that the widow was justified in alienating 
her husband’s property for payment of 
interest in excess of what was legally 
recoverable under the text of Manu in Berar. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissei. 


BOMBAY HIGH COURT. 

Civil Reference No. 6 op 1914. 

August 28, 1914. 

Preseyit: — Sir Basil Scott, Kt., Chief Justice, 
Mi\ Justice Davar and Mr. Justice 

Beaman. 

THOMAS G. G. FRENCH^Plaintifp 

versus 

JULIA FRENCH— Defendant 

Bombay Civil Courts Act (XIV of 1869>, s. 16-Suits 
under Divorce Act for dissolution of marriage^ u'hether 
District Judge competent to refer (o Assistant Judge 
foi decision—Nature of such suits- Divorce Act {IV of 

1869), s. 10. 

Section 16 of the Bombay Civil Courts Act does 
not authorize a District .Tudg'e to refer for trial to 
an Assistant Judge suits under tlie Divorce Act 
for dissolution of marriage. Sucli suits cannot 
appropriate!}’ bo described as applications under a 
special Act. Tliey are suits, but not suits the sub¬ 
ject-matter of which is capable of valuation. 

Civil reference made by the Assistant 
Judge of Dharwar. 

JUDGMENT.—This is a decree passed 
by the A.ssistant Judge of Dharwar for 
dissolution of marriage under the Divorce 
Act, The Assistant Judge presumed that 
he had jurisdiction, believing that the 
suit had been referred to him for 
trial by the District Judge under section 
16 of the Bombay Civil Courts Act. 
^Ye have referred to the Distinct Judge 
and we find that, as a matter of fact, the 
case was not referred by him to the 
Assistant Judge, but it seems to have been 
sent to the latter by the Clerk of the 
Court, as though it were a mere matter 
of administrative routine, and the ques¬ 
tion of referring it under section 16 was 
never brought before the District Judge 
at all. 

We are of opinion, however, that even 
if it had been referred by the District 
Judge to the Assistant Judge, the latter 
would have had no power to deal with 
the case under section 16 of the Bombay 
Civil Courts Act ; for though section 16 
empowers the District Judge to refer to 
the Assistant Judge suits, where the sub¬ 
ject-matter does not exceed a certain 
amount or value, and applications or re¬ 
ferences under special Acts, it does not, 
in our opinion, authorise him to refer 
suits for dissolution of marriage, for we 
think that such suits cannot be appro¬ 
priately described as applications under a. 
special Act. They are suits (see sections 
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1, 6, 7, 8 anrl 15 of the Divorce Act), but 
not suits the subject-matter of which is 
capable of valuation. Bein^of opinion that 
section 16 does not authorise any reference 
to an Assistant Judge to decide a suit under 
the Divorce Act, we must decline to confirm 
the decre. 

Under section 115 of the Civil Procedure 
Code, we set aside the decree which has 
been passed and remand the case to the 
District Judge for trial. 

Decree net aside ; Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 226 of 1913. 

November 4, 1914. 

Present: —Mr. Lindsay, J. C. 

SURAJPAL SINGH— Defendant— 

Appellant 

versus 

GAJRAJ SINGH and anotheu—Plaintiffs 

—ReSI'ONDENTS. 

Himlii Lnii' —Joint fainily — S<‘p<iratii)n of on< 
mamhoi’—Jotnfnrsa of rriiwiuin<j nivmbcrs—Prcsiimpfioi 
—Burden <f i>rofif. 

Onco it is udinittcd Unit one of tlio nuMubc-rs ol 
a joint Uiiidu family soparatml, tlm proaump 
tion is fhat tInn'o is a cornph>((> snpai’ation ln»t\viM*i 
all the. niomlK'rs (.f tlm family, and the jmrson win 
assorts tliat any mt'tiih.'rs of di,. family roinaimM 
joint aftnr tli(> .s.*paratiim. must provo liis ulliMmtion 
B(il(ibu.i:v. Rnklunabni, ;i0 T. 72:>; 5 Bom L K 
409; 7 C. W. N. (U2: Bl) \. A. l:iO (1>. C.). ivtVrrod to 

Appeal from the decree of the Subordinate 
Judge, Pai-taligarh, dated 2Sth April 191.3 
reversing that of the Arunsif, Ivumhi, dated 
14th January 191.3, 

Pandit (Uvmiu Ah//// .U/,-,v/, f„r tlie Appel¬ 
lant. 

Syed .1// .IL/Z/om/aoJ, lorthe R-spomlents 

JUDGMENT. ^This appeal aiipears to me 

to be wiiliout nioritainl must be dismissed. 

I he defendant-:,ppella.if , Surajpal Singli, was 

tin' defendanf in ll.o suit whirl, was brought 

Siii.di ru.a 

Mata illiikli Singh, lor posst's.sion of a half 
sliai-c III (•I.rhini |.r,.|„.rly l.-ff liy oiir Sam|)ii, 
hnifrii, 1,1 or,I,.,- (o Hu- 

ol- tlif olium it iiiiisl I„. statoil (Imt tlioiv 
■were foil,- InvtlK'i's;, Juni-uj, Siiieli, Byui 


Singh, Bandhu Singh and Sampat Singh. 
The two plaintiffs in the case are the sons 
of Jagrup Singh. The defendant, Surajpal 
Singh, i.s the grandson of Bandhu Singh, 
The case set up by the plaintiffs was that 
Sampat Singh being a separated member 
of the family, after his death without issue 
they were entitled to one-half of the pro¬ 
perty left by him. Surajpal Singh defended 
the suit. He put up a two-fold defence. 
In paragraph 7 of the written statement 
it was said that Beni Singh one of the four 
brothers, had sepamted 30 years ago, that 
Jagrup Singh, another of the brothers, had 
separated 25 years ago and that Bandau 
Singh and Sampat Singh, had remained 
joint. The case, therefore, in this aspect 
was that Surajpal Singh was entitled to 
the property of Sampat Singh by right of 
survivorship. He also set up another case, 
that he had been adopted by Sampat 
Singh. The case of adoption failed in the 
Courts of Hrst instance and was not argu¬ 
ed in the lower Appellate Court, nor is 
it before me for discussion. The Court of 
first instance dismissed the suit on the 
finding that Bandhu Singh and Sampat 
Singh constituted a joint family. In appeal 
the Subordinate Judge found that defend* 
ant bad failed to prove that Bandhu 
Singh and Sampat Singh were joint. He 
found tliat there was evidence to support 
the plaintiffs' case that Sampat Singh’s 
property was separate. The decree of the 
first Court was, therefore, reversed and the 
claim of the plaintiffs was decreed, except 
with respect to a portion of some house* 
property. The defendant comes here in 
second appeal and the correctness of the 
conclusions of the lower Appellate Court 
is contested on a variety of grounds. 

It is said that there is no evidence on the 
record of any actual partition over having 
taken place between Bandhu Singh and 
Sampat Singh or any agreement to separate 
from each other. It is also said that the 
lower Appellate Court has misunderstood the 
law as to separation of a joint family. Other 
points are raised relating to particular 
items of evidence to which it is said the 
lower Appellate Court did not devote due 
attention ami to whieh the learned Subonlinate 
Judge did not attribute the proper weight. 
On the pleadings the case seems to me to 
he a perfectly clear one. The defendant, 
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Surajpal Singh, in the seventh paragraph 
of his written statement having admitted 
that two brothers of this family had 
separated, it lay upon him to prove that 
the other two brothers, Bandhu Singh and 
Sampat Singh, remained members of a joint 
family. That this is a correct statement 
of the law seems to me to be proved by 
the judgment of their Lordships of the 
Privy Council in Balahiix v. Eakhmahai (1), 
At page 736 of the report it is said: ft 
appears to their Lordships that there is no 
presumption when one co-parcener separates 
from the others, that the latter remain united. 
In many cases it may be necessary, in order 
to ascertain the share of the outgoing 
member, to fix the shares which the other 
co-parceners are or would be entitled to, 
and in this sense the separation of one is 
said to be a virtual separation of all. 
And their Lordships think that an agree¬ 
ment amongst the remaining members of a 

joint family to remain united.must be 

proved like any other fact.” On the plead¬ 
ings as I have referred to them, it lay 
upon the defendant to prove the case which 
he was setting up, namely that Bandhu 
Singh and Sampat Singh had remained 
joint or had become joint by an agreement 
after the separation of the two brothers. 
The lower Appellate Court has stated that 
the defendant has failed to prove this fact 
and this being a finding of fact, it is bind¬ 
ing on me here in a second appeal. I 
agree with what has been said in the 
memorandum of appeal that the Subordinate 
Judge has not taken a correct view of the 
Hindu law. In his judgment he states as 
follows:— The respondent’s Pleader argued 
that it was not necessary that if one of 
the members of the family separated all 
the members will be considered to have 
separated, and referred to certain rulings, 
but no one disputes this proposition.” This 
statement of the law does not appear to 
me to be accurate. From the observations 
of their Lordships to which I have referred, 
it seems that once it is admitted that one 
of the members of the joint family separat¬ 
ed, the legal presumption is that there is 
a complete separation between all the 
members of the family and the person who 

(1) 30 C. 725 (P. C.); 5 Bom. L. R. 469; 7 C. W. N. 
642; 30 I. A. 130. 


asserts that any members of the family 
remained joint after the separation, must 
prove his allegation. I have no doubt, there¬ 
fore, that the decision of the lower Ap¬ 
pellate Court in this case is perfectly correct, 
although perhaps I am not in agreement 
with all the reasons which the learned 
Subordinate Judge has given for his decision. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 
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Transfer of Property Act {IV of 1882\ss. 58 (b)’ 59 

lOO-At(estationr~Simple mortgage-^Charge—Disiinc- 

tionhetweenfhefwo-^Deed of mortgage not completed for 
want of formalities, whether can he used to establish 
charge-^Rehu; use of the loord, whether su^cient 
guide to dtsUiigmsh between mortgage and charge 

The execution of a deed creating a charge can be 
duly proved by the witnesses who signed it upon 
the executant’s personal acknowledgment of his 
signature thereon, but such a witnessing is not the 
attestation of a mortgage-deed within the meanintr 
of section 59, Transfer of Property Act. ” 

The distinction between a simple mortgao-e and a 
charge lies in the fact that the mortgage “imports 
while the charge does not import, an aoi-eement’ 
express or implied, governing the disposal of the 

property in some way on default being made in 
payment of the debt. 

Where a person enters into a transaction involving 
a particular statutory obligation, the presumption is 
that he has impliedly agreed to submit to that 
obligation. 

The statutory obligation of the debtor under a 
simple mortgage is exactly the same as it is under 
a charge, namely, an obligation, in default of pay- 
ment, to have the security sold and the proceeds 
applied in payment of the debt. The debtor in each 
case must be presumed to know of his liability as 
an element of the transaction he enters upon, 
whether it be a simple mortgage or a charge. But 
it IS necessary to distinguish between an imulied 
agreement to sell and a mere tacit acceptance of 
a contingent statutory liability to the sale of i 
security inasmuch as a statutory obligation to have 
a security sold in a certain eventuality is not the 
same thing as a transfer of a right 'to sell thnt 
security on the happening of that eventuality. The 
form of realising the debt from the security, Lmely 
by sale thereof, is necessarUy the same, bit Si 
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ll.ero isiiotnmsf.-r hy of the ri-rht to 

^oll that ridit (lo(‘s ii(»t taiinc into existence at the 
h'rne of tilt' contract. In other words in the case 
„r j, simide inortL'a^M'tlie ri^d.t to sell tliP secun \ 

„„ c.f F.vMK.nt of tlu- ,s ..-ea ...1 

,vl„M. tl,o n..ut<caoo is effect c, 'vl"le >n tlu- 
ca^. of a oliaroe tlio statutory nolit and (dil.frafion 
to liuvt'ilie security sohl arises only when delault in 
imvmeiit tif tlie debt is inadt* iiial, ind till then. 

WIk’Vc a docunieiit is in ti'rins a deed of niortpitro 
but has imt ht'cn coinjdt'ted by i)roi>cr attestation 
or otlier formality prescrilied by law as indispens¬ 
able foravaliil niortjrajrc, th<‘instrument cannot be 
usefi to establish a cliar^n>. lint where an iiistrn- 
locnt embodies tlic true contract between tlie iiarties. 
ami is in terms an instrniiH'iit which only creates a 
char‘'’e then an erroneous heliet of tlie parties that tlie\ 
have" Jreated a siinide mort-a«'(', and tlieir conduct in 
calling: it a mort^mK^'and havin'f it attested in that 
bclii'f wonhl not affect the tru(> nature and valulity <it 
the transaction. In sucli a case the failure to effect 
an attestation in the form reipiired for a niortj^a^m 
wfiuld not obstruct the lej;al enforcement of tlie 

cluir^^’c. 

As"in vernacular the word br/ia’is iisoil to di'iiote 
every form of transaction in which immoveable 
property is hound as security for the payment of 
a debt, the name f^iveii to a doeument hy the ])arlies 
i.s not a suHieient }<iiide as to wliether the document 
creates a inort^m^^e or a charge. 

Appeal against the decree of the District 
Judge, llosliangahad, dated tlie 9tli August 
1011, reversing that of tlie ^Muiisif, Hoshaiig- 
abad, dated tlie 14th October 1000. 

Jilr. f/. fj. SnUu'dnr, for the Appellant. 

The llon'hle Sii' Bipin Krishna ftir 

the Respondent. 

JODOiMENT.—'J’liis case raises the dilli- 
culty of . distinguishing between a simple 
'niorlipffie in which there is no express 
agreement of the mortgagee's right to sell, 
and a rfiiinjr as defined in section 100 of the 
Transit*!’ of Property Act, 18S2. This 
diilieulty is enhaneeti hy tlie eireumstanee 
that the dllVerence between a mortgage and 
a charge, adopted hy the Indian Ijcgishilure 
from English J.aw, is so little known lo the 
people that no word can he found in the 
vornaeular to signify (his teelinieal nse of 
the Wold rlimyr. I'lvei’y transaction whereby 
immoveahh* proi>er(y is maile security for the 
payment of money is called by (he common 
name (if rulni. It is cu.stumary in our Dourts, 
and generallv, to translate this word as 

miu’tgage, ' hut there is iu> »•{ her vernacular 
■\Vol’»{ whieh is ifi use, el' \\li;eh Wuuhl be 
likely t'l l-e u-cd, to denote ‘i chare.e under 
jsceMeii 0)0 alt're.siid mvatml by agrccmenl of 
pari i'‘s. 

The dociinu'iil, upon whii-h tlie present 
^uit is baocd, is signed hy two witnesses 
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whose signatures have been proved. But it 
lias also been proved that these persons did 
not see Tika touch the pen of the scribe 
in token of the mark appended thereto being 
liis signature of execution, but merely wit¬ 
nessed his subsequent acknowledgment o{ 
execution. In PaHf/7//*aHf7 v. Balaji (1), it was 
lield by this Court that such a witnessing 
did not amount to the attestation required 
by section 5*2, Transfer of Property Act, 
1882, 

The facts being now beyond dispute, the 
only questions before me are— 

(1) Was the attestation, as made, valid for 
the purposes of section 50, Transfer of Pro¬ 
perty Act, 1882 y 

(2) Is the security, created by the deed 
in suit, one by way of simple mortgage, as 
detined in section 58 (b), cr a charge, as 
detined in section 100, of the said enactment? 
ami 

If the parties intended to effect a 
.simple mortgage, can the tran.saction he 
treated as a charge upon the plaintiff’s failure 
to establish its validity as a mortgage? 

With regard to the first of these ques¬ 
tions. The rase of Pauihtraug v. BahijtO) 
has been the accepted law in these Pi'ovinces 
since 1001, and it was expressly affirmed by 
this Court in Jhtima v. Beohtu (*2) after, 
considering tlie contiiet of opinions in other . 
High Courts. Under such circumstances 
1 must decline to disturb that law, and 
] accordingly bold with the lower Appellate 
Cknirt that the attestation in this case was 
not sucli as is required by section 50, Transfer 
of Property Act, 1882. Therefore, if the 
deeil does not create a charge expressly by 
its terms, or as a result of the failure of 
attestation in an intended mortgage, then this 
appeal must fail. 

1 now come to the more difficult question 
whether the transaction embodied in the deed 
in suit is a simple mortgage or a charge. 

In my remanding judgment above* 
mentioned I wrote as follows :— 

“The lower Appellate Court has yet to 
come to a legal Hnding on the question 
whether or not there was a valid attestation 
of the deed which purports to be, and, if 
duly completed and rogisteiud, undoubtedly 

is, an instrument of simple mortgage. 

Ul I K\ W b. U. 142. 

V2) 2 X. L. 11. 10. 
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This observation was more or less ohife}\ 
and, in any case, upon a fuller consideration 
of the matter than was given or was necessary 
for the purposes of my remand order, I am of 
opinion that it was incorrect. 

In section 58 (6), Act IV of 1882, we have 
the following definition :— 

Where, without delivering possession of 
the mortgaged preperty, the mortgagor binds 
himself personally to pay the mortgage-money, 
and agrees, expressly or impliedly, that, in 
the event of his failing to paj'" according 
to his contract, the mortgagee shall have a 
right to cause the mortgaged property to be 
sold and the proceeds of sale to be applied, 
so far as may be necessary, in payment of 
the mortgage money, the transaction is called 
a simple mortgage * * 

So much of section 100 of the same enact¬ 
ment as is now relevant runs thus :— 

Where immoveable property of one person 
is by act of parties ***** made 
security for the payment of money to another, 
and the transaction does not amount to a 
mortgage, the latter person is said to have a 
charge on the property,” 

In the Commentaries on the Indian Transfer 
of Property Act by Messrs. Shephard and 
Brown, 7th Edition, at page 369, and the 
Jjaw of Transfer in British India by Dr. Gour, 
3rd Edition, at page 1031, this distinction 
between a mortgage and a charge is stated 
to lie in the fact that a mortgage imports, 
and a charge does not import, the transfer 
of an interest in immoveable property, and 
support for this view is claimed to exist 
in some of the decided cases in England 
and India. But, Avith due respect, I am 
doubtful if the Avords as to the transfer of 
an interest have any distinctive significance 
in connection Avith mortgages. Where a 
charge is created by agreement betAA^een 
the parties, it Avould be difficult to under¬ 
stand that there Avas no transfer of any 
interest in the property bound as security. 
It seems to me that the answer to the 
question mortgage or charge turns in India 
upon Avhether there is, or is not, an agree¬ 
ment, express or implied, governing the 
disposal of the property in some way Avhich 
comes into existence on default being made 
in payment of the mortgage-money. In 
every form of transfer there is a transfer 
qf all or part of the transfei^or’s interest 


in the property transferred. I have no 
doubt that the definition is worded as 
Ave read it in section 58 so as to distinguish 
it from the nature and effect of a mortgage 
under English law. But, in order to be a 
mortgage, the transaction must in terms 
satisfy the requirements of section 58 of the 
Transfer of Property Act. That is to .say, 
that it must govern the disposal of the mort¬ 
gaged property in one of the several Avays 
described in that section. If it is not either 
a simple mortgage, a mortgage by conditional 
sale, a usufructuary mortgage, an English 
mortgage, or a combination of two or more 
of these forms, then it is not a mortgage at 
all. The distinctive characteristics of a simple 
mortgage are— 

(1) non-delivery of possession of the mort¬ 
gaged property; and 

(2) an agreement, express or implied, tliat, 
in default of due payment, tiie mortgagee may 
sell the mortgaged property and apply the 
proceeds in payment. 

In liis said Avork at page 1034, Dr. Gour has 
Avritten, “Of all charges, those created by 
the act of parties are most liable to be mis¬ 
taken for simple mortgages.” And the 
learned author goes on to say that though it is 
evident that the Legislature intended to dis¬ 
criminate between the two classes of securities 
in giving effect to this intention, the Court 
have often made a distinction Avithout a differ¬ 
ence. He, hoAAxver, concedes that in India it 
is sometimes difficult to define “ Avhen a mort¬ 
gage ends and a charge begins.” This is not 
quite consistent, however, Avith the remark at 
page 1031, that section 100 “noAv draAvs a 
clear distinction between a mortgage’ and a 
‘charge.’ ” In Gohinda Chandra Pal v. Lwarka 
Nath Pal (3) (the judgment in Avhich can be 
recognized as the handiAvork of that Aveli- 
knoAvn legal author, Caspersz, J.), the 
folloAving passage occurs at page 843: 

The distinction betAveen a mortgage and 
a charge is keenly appreciated by an English 
laAvyer, though the inclusion of simple mort¬ 
gages in the definitions given in section 58 of 
the Transfer of Property Act has someAvhat 
obliterated the distinction in India. The 
result has been a divergence of opinion be- 
tAveen the High Couvis-^iaienijl Bhagvan- 
das (jnijar v. Eaina (4), Motiram v. Vital (5), 

(S 10 B 5^9 ^ 

^5) 131B; 90, ' 
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Bangammi v. MufhnhDnarappd (6), Nahin 
Oliavd Nas-knr v. Bnj Cnomat Sarknr (7), Pnin 
Nath Sarkar v. Jad>i Xafh Saha (S), K/i>han 
Lalw. Oanga Pam. f9). A cliarge, wliicli owes its 
existence to tlie operation of law, may be easily 
discovered, such as a rent cliarge. A charge 
created for payment of a legacy or annuity or 
maintenance money by a Will or trust-deed is 
not difficult to distinguish from a mortgage? but 
the difficulty tliatarisesin casesof liens created 
by other acts of parties, specially for paymeid 
of debts, must be solved in each case from 
the terms and expressions used in the instru¬ 
ments creating them and the formalities 
actually observed in execution. If an instru¬ 
ment is expressly stated to be a mortgage, 
and gives the power of realization of the mort¬ 
gage-money by sale of the mortgaged premises, 
it should be held to be a mortgage. The fact 
that the necessary formalities of due execution 
were wanting would not convert the mortgage 
into a charge. If, on the other hand, the 
instrument is noton tlie face of it a mortgage, 
but simply creates a lien, or directs the 
realization of money from a particular pro¬ 
perty, without reference to sale, it creates a 
charge. Taacred v. liclagoa Ihty and Ett.st 
Africa PaiUvay Company (lO)." 

These remarks appeal’ to me to be a 
correct statement of the law, snliject to this 
that the name given to the transaction will not 
be a sufficient guide where (he document is 
written in a vernaciilai’ language wliich makes 
a customary use of lln^ single word rahn to 
denote every form of transaction in wliieli 
immovealilo property is Ixmiid as security for 
the payment of a debt. 


Tile ilistinguishing charaeteristies of a 
simple mortgage .seem to Im' tliose already 
stated, namely, the non-delivei-y of jios.session 
and the agreement to sell. Where tlie agree¬ 
ment to sell is expressly staled then' is no 
diffieulfy. I lie drllnition, howcvei', extends (ti 
the ca.se of an imjdied agriTinent; and lliis 
is unfortunafe for (lie raiisr of elr;iniess, be¬ 
cause where a ].erson enters into a fiansaction 
involving a ji.irl it ular slatiUt.i-y obligation, it 
is an easy iiresiiiiiptioii tlial he has impliedly 
agi’eed tosuhmit tliei-eto, Xuw the statutorv 


((;) 10 .M .‘> 011 . 

(7) 0 (■ W. V. KMH. 

(M ('.7-JO: 0 C. W. N. noT, 

1S() io A JS; A, \V, X. (ivjol Jti;. 

( 10 ) (i.s.so j;{ (^). 0 , 1 ). liaO; As I., .) (, 

L. T. 2J0: as w. IJ. i:>. 
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obligation of the debtor under a simple mort¬ 
gage is exactly the same as it is under a 
charge, namely, an obligation, in default 
of payment, to have the security sold 
and the proceeds applied in payment of 
the debt. The debtor in each case 
must he presumed to know of this 
liability as an element of the transaction 
he enters upon, whether it be a simple 
mortgage or a charge. If the mere fact 
that lie possesses this knowledge when he 
makes his contract, is to justify the conclu¬ 
sion that he impliedly agrees to the sale 
of the .security, then every charge for the 
purpose of securing a debt is also a simple 
mortgage, and there can be no transaction 
between a debtor and creditor of the kind 
dealt with by section 100, Transfer of 
Property Act. I do not tliink that this can 
have been the intention of (he Legislature 
and, therefore, I am of opinion that it is 
necessary to distinguish between an implied 
agreement to sell and a mere tacit accept¬ 
ance of a contingent statutory liability to a 
sale of the security. That is to say, that 
the terms of the agreement between the 
parties must contain words which point 
witli certainty to the fact that the parties 
had the sale of the security in default of 
payment of the debt present before their 
minds, when making the contract, as a part 
and eonsequonee thereof. The mere know¬ 
ledge by flic (uie of bis right and by the 
other of liisobligation created by Statute will 
not sutiice. There must be agreement, even 
though such agreement may be practically 
supertluous. A statutory obligation to have 
a security sold in a certain eventuality is 
iu)t tlie same thing as a transfer of a right 
to sell that security made by a mortgagor to a 
mortgagee. Tlie form of realizing the debt 
from tlie security, namely, by sale thereof, 
is neees.sarily the .same, but where there 
is no transfer by agreement of the right to 
sell, that riglitdoes not come into existence at 
tlie time of the contract. A subsequent trans- 
leree of the security, though taking hona 
ridr’ foi' valuable consideration, will be 
postponed to a prior mortgagee to whom a 
right of snle has already been transferred; 
luit he will imt be bound by any mere 
fliaige, in wliieb there is nothing but a 
stiiiutory riglit and obligation still to arise, 
to have the security sold: Kishan LoJ V* 
flaaaa (iP. 
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Applying this reasoning to tlie present 
case, it is clear that the document* 
sued on embodies nothing but a mere lien on 
the property mentioned therein. It expressly 
contemplates the possibility of a failare to 
pay. In a simple mortgage the remedy for 
such a default would be the grant of a power 
of sale, expressly, e. g., “You may sell the 
mortgaged property”, or impliedly, e.g. “l will 
pay out of my own pocket any balance which 
the sale-proceeds of the mortgaged property 
may fail to satisfy:” Datfo Diidheshrar v. 
Vithu (11). But the terms in the document 
now before me are these :— 

I mortgage my ab.solute occupancy field 
* and laydown * * * that 

the same shall stand mortgaged so long as 
the money is not paid olf, * * * jf 

re-payment is not made at the time sitpulat- 
ed, the interest due shall be added to the 
principal and I will pay compound interest 
year after year until liquidation.” 

I do not think that any agreement that the 
creditor may sell the land can be implied 
from these or any words in the deed. 1, 
therefore, hold that the deed in suit creates 
a charge, and that the execution thereof 
has been duly proved by the witnesses 
who signed that deed, upon the personal 

(11) 20 B. 408 (P. B.). 


* (This) document—a mortgage-deed—(has been) 
executed in favour of Khemchand, son of Parasratn, 
and Nandlal, son of Khemchand, Malts, residents of 
Sangakheda Kalan, Tehsil and District Hoshangabad, 
by Tika, son of Ganesh, caste Mali, resident of Sanga¬ 
kheda, Tehsil and District Hoshangabad, to the 
following effect: On accounts being made of a 
previous bond, and after credit given for re-payments, 
a balance of Rs. 80 Briti.sh currency has been found 
due. I will pay interest on this at Rs. 2 per cent, 
per month. For this money I mortgage my absolute 
occupancy field No. 60, area 1*98 (acre), rent Rs. 6, 
situated within ^ Patti 4 of Sangakheda, Tehsil and 
District Hoshangabad, and lay down in writing that 
the same shall stand mortgaged so long as the money 
IS not paid off. The agreement as to re-payment is 
that I will pay up the principal, together with the 
interest, on Baisakh Sudi 15th, 8. 1960. If re-payment 
is not made at the time stipulated, the interest due 
shall be added to the principal, and I will pay com¬ 
pound interest year after year untill liquidation. 
I will take receipts for (such) payments (as) I may 
make. I will get no credit without a receipt. Q'his 
bond executed by me is genuine. Mitti Aghan Sudi 
11th, 8. 1958, dated 22nd December 1901. 

“Mark of Tika, son of Ganesh Mali, of Sangakheda 
(Mark made by touching the pen '. 

“Written by the pen of Makhulal, Mukkfiar of Sanga¬ 
kheda Kalan, at the instance of Tika Mali.” 


acknowledgement of his signature thereon 
made to them by the executant. 

In this view of the matter it is not neces¬ 
sary to decide the third of the questions 
postulated by me above. Nevertheless it may 
be well to do so. I am of opinion that where 
a document is in terms a deed of mortgage, 
but has not been completed by proper 
attestation or other formality prescribed 
by law as indispensable for a valid mort- 
&age, the in.strument cannot be used to 
establish a charge. I concur generally in 
the view propounded in Pran Nath Barhar v. 
Jadn Nath Saha (S) and followed in Roy 
Zuddi Sheikh V. Kali Nath Mookerjee (12j; 
Savioo Patter v. Abdul BammadSaheh (13)and 
Narayan v. Lakshmandas (14). But where an 
instrument embodies tlie true contract be¬ 
tween the parties, and is in terms an instru¬ 
ment which only creates a charge, as defined 
in section 100 of the Tran.sfer of Property 
Act, 1882, then an erroneous belief of the 
parties that they had created a simple 
mortgage, and their conduct in calling it a 
mortgage and having it attested in that 
belief, would not, in my opinion, affect the 
true nature and validity of the transaction. 
In such a case the failure to effect an 
attestation in the form required for a mort¬ 
gage would not obstruct the legal enforcement 
of the charge. This view is in accordance 
with the principle laid down in Hunooman- 
persaud Panday v. Musammat Bahooee Munraj 
Koonweree (15). In the persent case, the 
plaintiffs appear to have been under the 
impression that the deed sued on created 
a simple mortgage, and they claimed to 
enforce it as such. It so happens that the 
relief claimed by them, namely, the sale 
of the security to satisfy the debt, was 
correctly demanded, being also the legal 
relief on a charge. But as they have 
fought the case on erroneous lines, I do 
not think they should get more than 
their costs in the first Court. 

For the above reasons I allow the appeal, 
and reversing the decree of the lower 
Appellate Court, I restore the decree of 
the first Court. I extend the dies datus 


uoo; ij 
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(13) 31 M.337. 

(14) 7 Bom. L. R.934. 

F- St noie; Sevestre 
2o3m: 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. E. 
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0 tlie loth February 1018. Each party 
will bear liis nwii costs as incurred in 
the two Appcdlato Courts. 

Appeal (dluiccd. 


CH 0 \VBE JAIGOPAL V. RAMESHWAB. 

and pass such order as he thinks necessary 
under tlie circumstances. Costs to be dealt 
witli by tlie District Judge. 

Decree set asiiJo ; Application remitted. 


BO:\rBAY HIGH COURT. 

Second Civil Ari’KAr, No. 10 op 1014. 

September 4, 1014. 

Fresenf :—Sir Basil Scott, Kt., t'hicf Justice, 

and Mr. Justice Ilaywai’d. 

SITAIUM MORABPA NAWALE— 

D !•; F' i : N D A N T —A P i' (•: [, I, A N T 

rersns’ 

SHRI KIIANDOBA—Pr.AiNTit’F — 

Rkspondkn r. 

Dflikhnn Aijni'ifltilnsfs Hi lirf Art (AT// '*/ ISTOb 
8 (w), 10, 58 —twilit falliiiij innlrr 3 {\v) -llrrlshin, 
irho Cini riifriiiiiii. 

Agninst rill'decision ot a lirst C’ouid in a suit fall- 
iny under si*(’tinn 3 (;r) (if t Ik* Di'kklian Airiaenllnrists' 
l{eli«“f .Vet, a I'ii'st Class SiilHU'dinale .Indye eanind 
C'iit<*rtain ii j'(‘visi<ni, tlionyli a Mistriet .fndgi* can 
do so, under section 53 (d‘ the Act. 

Second appt'al from the order passed by the 
First Class Suhoi-dinate Judge at Satara, in 
Appeal No. iMo of 1012, reversing the 
decree passed by and remanding tlu* suit to the 
Subordinate Judge at Karad, in Suit No. 
18S;i of 1011). 

!Mr. M. r. liliiif, for the Apptdlant. 

i^lr. J. It. (tharp/iri’y loi* thi' Ut*spond(‘nt. 

JlJ!)(i M IsN'r.—This was a suit falling 
under section :> (//•) of the Dekkhan 

Agriculturists' Ibdief Act. d'hat being .so, 
acc(»rding in the jirovisions of section lO no 
app(‘al lay from the decision of the first 
('ourt. Tlie appeal, howt'ver, has been 
eideriaiiied and disposed of by .Mr. Ibiliurkar. 
the first Class Suliordinate Jiufge. \Ve 
think it is (dear, having la'gard to (he tmuns 
of S(M*(ioii .“i.*!, thal (he !i!'s( Class Sub- 
ordiiiale Jmlgr was n.d aut hi*riv,.,l to pass 
any deeree or or.!.*)- in a made)' whieli 


]'(.' vision, s,lie 1 1 I Ti le r siioii a 

isti'i-l .lodge. 


by Mil 

do h-*!v i , ..(*( a.-ide ihe d. , ,• of (he 

lir.d t'liss Siiliordihate Jud*:* -.-il i',*nii( 

Ih'- applieal i.,i| .,1' (1,,. a |.|.el 1:.,; t tin' 

d'*'*!' a iM d t lie II r- U 'I'ln-t (o i he I )i>i eiid .1 udgi', 

V. li " niay. i! he thinks li(, lieat i( a.^ an 
apiilicad’on in i'e\ision undi'c section 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Secon'd Civil Aim'eal No. 518 of 1912. 

October 27, 1013. 

Pre.<e)it: —iMr. Alittra, A. J. C. 

CHOWBE JAIGOPAL— Plaintiff- 

Appellant 

versus 

RA^IESITWAR— Defendant—Respondent. 

bamlmnlar— Afjrut—pturcr to couin'ut to transjer of 
orrni>iiirij liutAhi'j—Pitrfitinn procrahn^s, effect of 

histitntlinj. 

TIk' men' institution of partition procoodings does 
not put nn end to tlie eustoinary nutliority of the 
ininliinthii\ ns n'presenfative of the proprietary body, 
to consent to a transfer by an absolute oecupaney 
tenant of liis liobling. 

Appeal against the decree of the Dis¬ 
trict Judge, Ifoshangabad, dated the 8th 
July 1012, ctmtirining that of the Mmisit, 
Ilnrda, dated the 13th May 1012. 

•Mr. (I, L. Snhlieilar^ for Appellant. 

'file llon'hle Mr. 1'. P. Dandify for the 
Respondent. 

JUDGMENT.—The plaintiff has a c-ainias 
4-pies share in Mon:a Bairagarh and one 
Sadaseo was owner of the remaining 
lO annas 8-pies and lamhardar. On the 

31st .Inly 1008 the plaintiff applied to 
the Revi'ime Authorities for partition of the 
village. The partition was sanctioned in 
January 1011 and if took effect from the 
1st .lune ll'll. One Gangaram, an abso¬ 
lute oeeupaney tenant, sold his liolding to 
the iloleiidant on the .3lst May 1910. 
The registered sale-deed bears the attesta- 


■i' sect mn 

• ami 

itV 

any 

I'Ciler in 

(he 

liavi* i'ee 

11 passed 
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1 he IJM 1 
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idainfills suit mi the ground that the 
transfer was witli the eonsent of the htmhar- 
d'tr. 'fhe plaintiff has tiled tliisseeond appeal. 
I lie tirst peint taken is that the institu¬ 
tion (tl (lie partition proeeedings put an 
end to the customary authority of the 
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lamhardar. There is no suggestion of fraud 
or collusion against tlie lamhardar^ nor is 
it the plaintifE’s case that the consent to 
the transfer was improperly given, having 
regard to the nnzarana taken by the lani- 
hardar. The plaintifE’s sole contention is 
that he was not consulted. The plaintiif 
never gave any notice revoking the authori¬ 
ty of the lamhardar to represent the pro¬ 
prietary body. No ruling has been cited to 
show that the mere insititution of parti¬ 
tion proceedings would put end to the 
powei’S of the lamhardar. At the date when 
the consent was given, it was not known to 
■whose share the plot would go. The fact 
that the plot is now in the plaintiff’s patti 
does not entitle him to repudiate the act of the 
lamhardar j unless his customary agency is 
ipso facto determined by the institution of 
the partition proceedings. Such a contention 
is opposed to the ruling of this Court in 
JBam Chandra v. Tatya (l), where it w'as 
held that even after a partition the lam¬ 
hardar does represent the proprietary body 
for certain purposes. The second ground. 
taken is that the consent to the transfer 
was a dealing with the property within 
the meaning of section 52 of the Transfer 
of Property Act. It is unnecessary to con¬ 
sider this point, as on the view I have 
taken the dealing with the property was 
one by the plaintiff’s agent and it cannot 
be questioned as against the present de¬ 
fendants, The appeal fails and is dismissed 
with costs. 

, ^ Appeal dismissed. 

(1) 19 Ind. Cas. 549; 9 N. L. R. 46. 


BOMBAY HIGH COURT. 

PiBST Civil Appeal No. 30 op 1912. 
September 7, 1914. 

Present:—Sir Ba.sil Scott, Kt., Chief Justice, 

and Mr. Justice Hayward. 

RAMDAS GOPALDAS SADHU— 
Plaintiff—Appellant 

versus 

BALDEVDAS KAUSHALYADAS— 
Defendant No. 1 —Respondent. 

Hindu Law —Mitakshara— Succession —Sanyasi— 
Bairagis, whether can be classed as Sanyasis. 

The declared heir of a Sanyasi, under the Mitalshara 
School of Hindu Law. is a virtuous pupil. 


It is doubtful whether the Bairagi, can be classed 
as Sanijisis, because the order of Bnimnit ; t. 
confined to the member,, of the twiL-Ln caste, " 

Fir&t apeal from the decision of the 
Additional first Class Subordinate Judge 
at Abmedabad, in Suit No. 815 of 1910 * 

J, ^ ^ tiE sued to re- 

cover possession from the 1st defendant 

of certain temple properties at Dakore 

claiming to be the Pitrai Chela of th’ 

decea,sed Bajrangdas, who was a Mahant 

of the Dakore temple. The first defend 
ant disputed his claim and called upon 

the plaintiff to prove the claim he asserfed 

The parties it is not disputed, are BairaS 
belonging to the sect .of Vaishnavas ai 
Jie Ramanand. cla,ss. It Ims been laid 

u; that in that class of Bairao-is on 
demise of the superior of the Math, when 
there is no Chela to succeed, tl.o heads of tl 1 
Maths ordinarily elect a .suecelw frl 
pupils of .some other teacher. fPomnn . 
replie,s 39 and 40 relating to Bairagis ‘ in 
Borroda.le s Caste and Customs in Gujer;t) 
That has not been done in the present 
case nor has the plaintiff proved the 
exi.stence of any special custom relating to 

? h contended on hi.s 

behalf that Bajrangdas under whom he 

° ^ Sanyasi, and that he is 

entitled by virtue of a eertnh, ■ 

the Mitakshara, Chapter H, secthm 8 

paragraph 2, to succeed to the propertv S 

that Sanyasi. The pas.sage is as follows:— 

Ihe heira.s to the property of a hermit 

of an ascetic, and of a student in 

theology are, in order (that is, in the 

reverse order), the preceptor, the virtuous 

pupil and the spiritual brother belonging 

to the same hermitage,” and the tLee 

following paragraphs make it clear that • 

i: reverse order ” means 

that the heir of a student in theology is a pre 

ceptor the heir of an ascetic is a virtuous pupd 
and the heir of an hermit i, ^ . 

brother belonging to the same hermltege 

But as I understand the argument whfch 

has been addressed to us on behalf of the 
(1) 3 Agi’a H. C. R. 295. 
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fipp6llciTit, it is contenclGcl that the plaintiff 
is a spiritual brother of the deceased 
J3ajraiigdas, but the deceased Bajrangdas 
-was not a hermit, and, therefore, that class 
of heirs cannot be resorted to in the present 
case. Putting the position of Bajrangdas at 
its highest lie was a Sanyasi and, there¬ 
fore, tlie declared heir of the Sanyasi under 
the Mitakshara would be a virtuous pupil. 
But the plaintiff was not a pupil of Bajrangdas, 
therefore, he does not take as his heir accord¬ 
ing to the Mitakshara. It is, however, 
extremely doubtful whether the Bairagis can 
be classed as Sanyasis, because the order of 
Bairagis is not confined to tlie members of 
the twice-born castes. As to this, reference 
may be made to Mitakshara, Prayashchitta, 
Book III, Chapter IV, clause 201, of the Allah¬ 
abad translation. It appears to us, there¬ 
fore, that both on the ground of custom and 
on the grourid of Hindu Ijaw the plaintiff 
has failed to make out his case. We, there¬ 
fore, affirm the decree of the lower Court 
and dismiss the appeal with cost.s. 

Decree atlirmed. 


NAGPUR JUnrCIAL COMMISSIONER’S 

COURT. 

SiX’ON'i) Civil. Ai’I’kai. No. 865 of 1918, 

March 2, 191k 

Preseuf: —Mr. Hallifax, A. .1. C. 

H AIJN A11 — I)K F1-; N DA \T—Ari• k i,r .ant 

rrrsus 

RAG HUN AT H—Pi.ai nti ff—Rkspon den't. 

<in(f tviuiiif—SiiriTmJrr of tenancy^ u-lto 
ran (trcopt—Ayeiit - Landmnliir- -/VcsumpOoa. 

It is only tiic lainllonl that can accept a surrcmlcr 

nr creat(' a tenanev. \Vlicr«* tin' “hnuUnrd” is a body 

• ^ ■ 
of twn or inoro persons, uiivtlung winch the lai.dhird 

is rctpiiriMl or :in(lioris(‘d to do uiult'rthe Tenanev 

Act must lie dote' hv tlu' whol«‘ pniprietarv body 

acting tngeilier or by an agent acting on Indmlf of 

them all. 

Tlio custom oT apj»''lal ing t lu' Itntihuiildr as ag(‘iit by 
ijnplicatioti and aci|iiieseiie>‘ is so nearly nniyeVvsal 
that it may be jiri'siuned tliai tin' hiiiilxn-ihtr lias 
boon appointed the agent of >lie projaielary body 
in ('Very village, iinlil the eontraryis shown. Hut 
the |)r('sniM|»tioii doe.s nut exlt'ud to the ease of a 
minor hi nilm nla r, nor to that of his guardian. 

I 

St'cond appcnl agtiinst tin'diM-ci'c of the Dis¬ 
trict Judge, Kaipiic, dated the 25lh Mtirch 
reversing that (d’ the Sub-Judge, Rai¬ 
pur,dated tin* Itlth .Inly CU2. 


[191] S. 


Dr. H. S. Gour, for the Appellant. 

The Hon’ble Sir Bepin Krishna Bose, for 
the Respondent. 

JUDGMENT,—The plaintiff, Raghunath, 
who is the respondent here, and the defend¬ 
ant-appellant Haijnath are co-sharers in 
the village of Mendrakka. There is one 
other co-sharer, but we are not concerned 
with him in any way. Haijnath is the 
Inmbanlar of the village. He is still a 
minor, and his mother is his legal and actual 
guardian. The co-sharer Raghunath sued 
the lamhnrdar and two ordinary tenants of 
the village for joint possession to the extent 
of hi.s share in the village, or separate 
possession of a part, proportionate to his 
share in the village, of a certain piece of 
land. He sued Haijnath as a minor and his 
mother was duly appointed Lis guardian 
ad litem. In the plaint he stated that the 
land had been surrendered, by a person who 
bad been bolding it ns an ordinary tenant, 
'to the lamhardar^ defendant No. 1,” and he 
claimed, thei'efore, a right to a share in that 
land proportionate to his share in the village. 
He went on to saj'^ that the first defendant” 
let out that land to the other two defendants 
and made them ordinary tenants thereof on 
his own authority and without the plaintiff’s 
jjermission or knowledge. He asserted that 
the first defendant had no right or autho¬ 
rity whatsoever to transfer to anybody 
rights or privileges in land belonging jointly 
to the plaintiff which has been surrendered.” 
He, tlierefore, made the claim set out above. 

The written pleading filed on behalf of the 
first defendant opens with these words: 

The defendant Haijnath Hies the following 
written statement.” He then went on to 
admit most of the facts stated in the plaint, 
but pleaded tliat the surrender was in con¬ 
sideration of a sum of money **received from 
this deftmdant,” that ho had created the new 
tenaneies with the consent of all the co- 
sliarers, and that in any case he had authori¬ 
ty as lamhardar to create them without 
consulting the co-sharors. He further pleaded 
that the land in suit wus surrendered to 
this defendant, not in his capacity as lamhar- 
dai\ but in his capacity as a co-sharer and 
for value/’ so that for that reason also he 
had a right to create the new tenaneies 
without consulting the other co-sharers. 

The plaintiff replied that if the first defend- 
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ant had really paid the amount alleged, he 
■was willing to contribute his share of it, but 
he demanded an account of the nazarana 
which he believed the defendant had received 
from the new tenants. He denied that tlie 
surrender had been accepted with the con¬ 
sent of the co-sharers and then said, **that as 
lanibardar, the defendant Ho. 1 can act as 
agent of the other co-sharers with their 
consent, and not do acts at his wish witliout 
their consent and against their will.” In 
the first Court it was found that the 
surrender was made to tlie lamhardar re¬ 
presented by his guardian and the new 
tenancies were created by the same per.son 
on the' same day. The learned Subordinate 
Judge went on to hold, on the authority of 
certain unpublished rulings of this Court, 
that in the absence of express repudiation of 
his authority, the lamhardar is the represen¬ 
tative of tlie entire proprietary body in such 
transactions as accepting of surrender from 
one tenant and the re-letting to another of 
tenancy land.” Finding that there was in 
this case an absence of express repudiation of 
the authority of the lamhardar declared 
before the transaction, he held that the 
lamhardar had acted as agent of the wliole 
pVoprietary body, and dismissed the suit. 

In appeal to the Court of the District 
Judge the plaintiff pleaded for the first time 
that the new tenancies had been created not 
by the lamhardar^ who was a minor, but by 
his guai’dian whose acts were not binding on 
the other co-sharers. On this point the learned 
District Judge wrote as follows in his judg¬ 
ment :— The defendant No. 1 is still a minor 
and it is admitted that his guardian mother, 
who is said to have constituted new tenancies 
was neither the lamhardar nor lamhardar 
gomashta. A guardian as such has no power 
of a lamhardar or lamhardar gomashta. 
Truely the plaintiff’s claim for possession Avas 
not opposed on this ground in the lower 
Court, but the point involved seems to be 
purely a question of laAV and not a mixed ques¬ 
tion of fact and law. It was never pleaded 
that there was any lamhardar gomashta and 
that the consent of such a pex’son had been 

obtained. All that Avas alleged Avas that the 

% 

consent of the other co-sharers had been 
obtained and this plea has negatived by 
the loAver Court. The correctness of that 
Ending Avas not challenged for the plaintiff- 


appellant and that finding stands final. I, 
therefore, dissenting from the lower Court 
hold that defendants Nos. 2 and 3 AA^ere not 
validly constituted tenants and that the 
plaintiff is, therefore, entitled to joint pos¬ 
session of the land in suit.” 

As will appear later, the point raised involved 
more questions of fact than of Iuav, Tiie 
decision of tliem is, however, covered by the 
pkintiff’s own admissions in the first Court. I 
fail to understand the reference to the lam- 
hardar gomashta. Such a person Avould seem 
to have about as much to do Avith tlie matter 
as the mnkaddam, or the hoticar. They 
all, like the guardian of a minor lamhardar 
or indeed any outsider, are equally capable 
Avith the lamhardar of being appointed agent 
of the proprietary body. The only difference 
is that the implied appointment of the lam^ 
hardar or the lamha}dar gomashta is ordinarily 
very much easier to prove than that of any of 
the others. In any case, no question of the con¬ 
sent of the Zajutardur gomashta could possibly 
ari.se here. Further, as an alternative to the 

plea of the expre.ss consent of the co-sharers 
it Avas very distinctly pleaded that the 
lamhardar had in this case the poAver -to 
create the tenancies Avithout consulting them. 
This Avas stated in the following Avords: 
“This defendant contends that as a lanu 
hardar of the village lie had power to create 
tenants in respect of such lands Avhich Avere 
surrendered to him in his capacity of lam^ 
hardar of the village Avithout the consent of 
the co-sharers.” It Avould seem to be a mere 
slip that the learned Judge mentioned the 
plaintiff-appellant in place of the defendant- 
resDondent, as the person avIio Avould be likely 
to object to the finding that the express con¬ 
sent of the co-sharers had not been obtained. 

The law on this point is clear and Avell 
settled. It is expounded in the rulings of 
this Court in Pratap Singh v. JJmrao Singh 
(1); Gopal V. Govind r2l and Mttrlidhar v. 
Jagannath (3). It is only the landlord that 
can accept a surrender or create a tenancy 
Where the landlord” is a body of tAvo or 
more persons, anything Avhich the landlord 
IS required or authorised to do under the 
Tenancy Act must be done by the Avholo 
proprietary body acting together or by an 

(1) 11 C.P.L.K.l. 

*2) 13 C. P. L. R. 113. 

(3) 23 Ind. Cas. 20; 10 N. L. R, 9. 


(ilO 


IKDIAK OASES. 


tl9i5 


CKOME’TOX CO. C. SECIiKTAlIY OF STATE. 


agent acting on i)ehaif oi them all. The 
appointment of tliis agent need not be expres.s, 
and it very seldom is. It is customary to 
appoint the JtDuhanJ.iy as agent by imp i 
cation and acquiescence, and this custom is so 
nearly universal that it may be presumed 
that the htmhardar lias been appointed the 
agent of the proprietary body in every village, 
until the contrary is shown. That pre¬ 
sumption might perhaps extend to the case 
of a lambardar goynashfa^ but no further. 

It would not cover the case of the 
guaVdianofa minor lamhardur. Nor can it 
cover tlie case of a minor Icimhanidr liiniself* 
He could act as agent for the other members 
of the proprietary body so that Ins acts 
would bind them, but be himself would not 
be bound by them. One member of the pro¬ 
prietary body would thus be unrepresented 

by the agent. 

But though there can be no presumption 
that any person other than the lamhardar 
has been appointed the agent of the pro¬ 
prietary body, there is notliing to prevent 
any per.son in the world being so appointed 
and when that appointment is admitted or 
proved, that person will represent tlie pro¬ 
prietary body and bind it by bis acts just 
as effectively as tlie himbardar could. In 
this case tlic plaintiff lias from the very 
beginning admitted the implied appoint¬ 
ment of tlu‘ Imnlmrdar'b' luotbcr as agent of 
the proprietary body. This is the matter 
of fact involved in bis plea taken for tbo 
first time in the Appellate Court, which 
the learned Judge of that Court overlooked. 
The admission seems to me necessarily 
implied in all the plaintiff’s pleas in which 
he speaks simply of the himhardtir and the 
first defoiidaiit, when he sued him as a minor 
with his mother as his guardian and knew 
that the surrender was accepted, and the 
leases granted, by bis mother. Hut even if 
tliat could not be called a necessary impli¬ 
cation, the admission is to be found made 
almost expressly in the plea, on which 
both in the plaint and in all the subsequent 
stages of the suit be has insisted most, 
that the surrender made to the guardian 
(if the hunb.tnliir was a suri'i'iider to tlie 
whole propru'tary body. By admitting that 
she was tin' agent of that body for the 
purpose of accepting the surrender, be also 
admitted that she was the agent for the 
purpose of granting fresh leases. 


The leases were, therefore, made by an 
authorised agent of the whole proprietary 
body and are valid against all the members 
nf that body. The decree of the lower 
Appellate Court is, therefore, set aside and 
that of the first Court dismissing the smt 
is restored. The plaintiff-respondent will 

pay all the costs in all tliree Courts. 

Decree set aside. 


MADRAS HIGH COURT. 

Oitu'.ixAi, Side Adpe.als Nos. 39 and 53 

OF 1918. 

April 17, 1914. 

Present: —Sir Charles Arnold White, Kt., 
Chief Justice, and Mr. Justice Oldfield. 
Messrs. CROMPTON and Co., Ijtd., ■ 
Plaintiffs—Affellants 

versus 

The secretary of STATE for INDIA 

IN COUNCIL— Defendant— 

Resfondent. 

Cross-examination - Witness - Serious imputaUon 
aijainst u'itncsshnt not suhstantiatcd—hupuftitton, 

whether ought to he withdrawn by Counsel. 

In the course of the oross-oxurninatiou of a witness 

a veiw serious suggestion was made, which imputed 
disluuuuirahle, if not dishonest, conduct to the witness. 
Tlie suggestion, however, was not substantiated: 

Held, that tlio imputation ought to have been with¬ 
drawn. . 

Appeals against the judgments of the 
Hon'ble Uv. Justice Wallis, the 

2Gth February 1913 and 16th April 1918, 

in the ordinary original civil jurisdiction 

of the High Court. ^ 

Mr. Nugent Grant, with him Messrs, btduey 
Sinifh and Branson & Branson, for the 

Appellants, • nr n 

The Advocate-General, with him Mr. 

Chamier and the Government Solicitor, for the 
Respondent. 

FACTS.—In this suit the pkintiff-s claimrf 
payment for tl\o work done and maten^s 
supplied, and damages for the breach o a 
building contract. ^Ir. Weston, the 
Mngineer in India, Civil Department, o 6 
plaintitT Company was examined as a wtn^s 
on bolmlf of the plaintiff before Mr. Justice 
Wallis, who tried the cose on the original 
side. Tbo Advocate-Genei-al on behalf Ot 
the Secretary of State for India put to nu 
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certain question^ in cross-examination as 
regards certain documents put in in evidence 
and made an imputation of forgery against 

*he Counsel for the 
pla^intitt, in re-examination put to the witness 

It he was a party to the forgery and tlie 
witness forcibly denied the charge. Mr. 
brant took exception to the imputation be¬ 
fore tlie original Couri. but the Advocate- 
General neither substantiated nor witlidrew 
It. In appeal their Lordships being expressly 
requested to make some .statement on the 
point Gxpressed the following 


OPINION. 

WfliTi!:, C. J.—In the course of the Advocate- 
General’s cross-examination of Mr. Weston 
certain suggestions were made which, Mr. 
Grant submitted on behalf of Mr. Weston* 
imputed dishonourable, if not dishonest^ 
conduct to Mr. Weston. These suggestions 
were not substantiated and this being so, 
Mr. Grant on behalf of his client formally 
asked the Advocate-General to withdraw 
them. The Advocate-General did not do so 
We were asked by the Advocate-General* 
and by Mr. Grant to express our opinion as 
to whether in the circumstances, the Advo¬ 
cate-General ought to have withdrawn the 
suggestions. One matter was in connection 
with the alteration of the date at the foot of 
Exhibit Jl. There is a pencil entry at the 
foot of Exhibit Jl, which obviously was 
originally July 26 and which was altered in 
pencil into July 27. The suggestion as to 
this was, so far as I understand it, that July 
26 was altered into July 27 so as to identify 
the specification which, according to the 
plaintiff’s case, was the specification referred 
to in the Clibborn Contract. No attempt was 
made to conceal the date as originally 
written. Mr. Weston said he wrote July 
26 in the first instance by mistake. I see no 
reason to suppose that the alteration, or correc¬ 
tion, which Mr. Weston admits he made, 
was made with any sinister or dishonest 
. seems to me a matter of small 

I am not prepared to say 
that it was the duty of the Advocate-General 
formally to withdraw any imputation which 
he intended to convey in connection with 
the alteration of July 26th into July 27th. The 
other matter to which Mr. Grant thought 
it necessary to call our attention seems 
to me to be more serious. 


It would .seem tliat the original of the 
.spsciKcatioii with reference to which tlie 
contract of Augu.st 11th (Exhibit K) lya.s 
•signed .should be in the po.s,ses.sion of 
Government. This document iia.s not been 
produced. Mr. We.ston .sent a copy of tin's 
^^•ihcatioii to Ins London office. Exhibit 
HH 1.S a copy of the document sent to 

England. In the copy the letters M. B (the 

initials of Mr. Brown) appear under date 
nth August 1909, the date of the 
formal contract (Exhibit K). The su-^- 

gestion made in the cross-examination of 

Ir. Weston, as I understand it, wa.s that 

he was a party to adding these initials to the 

copy, knowing they did not appear in the 

original document. The Advocate-General 

was, of course, cross-examining on speciHc 
instructions. 


In re-examination Mr. Grant put it to the 
witness. It IS sugge,sted that you were a party 
to putting a signature on (the copy sent to 
England) in order to indicate that the 
origina of which it is said to be a copy wa.s 
signed by Mr. Brown. Were you a party 
to^ a forgery m respect of that?” The 
witness s answer was, ‘‘Certainly not.” Mr. 
Grant s version, put in re-examination, of the 
imputation wliich he said the Advocate- 
General made on h-is client was not repudiat- ■ 
edby the Advocate-General. The imputa- 
tion, I supp ose, is that Mr. Weston sought to 
manufacture evidence in the plaintiff’s favour • 
by adding uords to a copy of a document 
which he sent to his principals in England 
which to his knowledge the original docu^ 
mentdid not not contain. That, of course is 
a very .serious charge. It may or may not 
be criminal. It is certainly dishonest. The 
Advocate-General was not prepared to 
carry the matter further either by producing 
the original document or by putting Uv ' 
Brown into the box. In these circumstances 
Mr. Grant says the Advocate-General ought 
to have withdrawn the imputation. This 
rauses a question of the ethics of cross-exa¬ 
mination of some delicacy and difficulty My 
own view is-(we liave no authority in the 
matter and it is only my “pious opinion")— 
that m all the circumstances and having 
regard to the cliaracter of tlie litigation and ' 
the parties to the suit, the imputation ought 
to have been withdrawn. I should not have 
thought it necessary to say anything 
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about this incicleut if we had not been 
e^n-ssly asked both by the Advocate- 
Uenoral and by ^Ir. Grant to make some 

stalciTient on tlie subject. 

0:,r)Kii-:i-D, J.—I concurin this expression 

of opinion. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3158 of 1912. 

August 11, 1914. 

prcaen^: —Mr. Justice AVoodroffe and 

Mr. Justice Coxe. 

GOLAK CHANDRA CHOWDHURY— 

Defendant—Appeluvnt 

rrrsHS 

PRABHAT CHANDRA KAY— Plaintiff- 

Respondent. 


— iri>ir.<ri}l(tfii‘rsoJ pcri<on:i i)t(cnHC(1ttUng 

'fi'illi itij, cxh'iit of. 

The roiireseiitativos <ft’ por.soiis >vl»o Imd inter- 
inoildUHl with tlio estiite nf a minor, uro Imhle to 
account in respect of tiie dealings of those wliom 
they rei>n'sent to tlie extent of the estate whicli came 

to their hands. 

Appeal from the decree of the Di.strict 
Judge of Sylhet, dated the 1/tb July 1912, 
allirming that of the ASubordiiiate Judge, 
Second Ci)ni’t of that place, diited the 29th 
January 1912. 

Air. and Hahu Jufish Clntudru Sircar, 

for the A[)pellant. 

Bahus Kinnar Jiasc and Frahitth 

Chandra Sircar, for the Respondent, 

JUDGMKNT. 

WonpitoEFE, J. —In this ease it has been 
found that after the death of the widow of 
Bagawan Chandra Kay,(Iopi Charan Chow- 
dhury instead of taking up the executorship, 
caused one Cnru Das Goswami appointed 
an exfHMilor to <lo so and obtained an <nn-nin\’ 
tr,n-)}aiiia from him in his own name. This 
mnnni is desei’ihed as a (inra who lived in 
the ilistriet of Mymensingh. ^Most 
of tlui prt.perties lie in the District of 
JJari.^al. Whether this Guru look any part 
ill llie adniini.strution of tlie property is 
not clear. Jt appears fi-om the judgment 
tlint lh(' real person wlio was administering 
it was Gopi ( haraii Chowdhury. It has 
been found on evidence, wliich tlie Suhordi* 
imte Judge describes as clear and positive, 


that during the years mentioned in the 
judgment, Gopi Cliaran was really managing 
the affairs of the plaintiff’s ^ properties at 
Gamaitali. He continues: The evidence 

adduced in the case, in my opinion, proves 
beyond doubt that Gopi Charan Chowdhury 
managed the plaintiff's estate during the 
period in suit and that several .sums of 
money passed through his hands in the 
course of his management of that estate. 
Admittedly he never rendered any account 
either to the executor, Guru Das Goswami, or 
to the plaintiff. The defendant No. 5 is ad¬ 
mittedly in p6ssession of the assets of 
Gopi Charan Chowdhury ns his heir. He 
has, therefore, held that as Gopi Charan oid 
not render an account of the moneys that 
passed through his hands, the appellant 
who holds his estate must account to the 

respondent. ^ • i. 

As 1 rend the finding of the District 

Judge, it is this that Guru Das Gowswami 
was a mere executor by name. Ine 
Judge says: “it seems probable that Gopi 
Charan, fearing to take the responsibility 
of the executorship himself, put forward 

Guru Das ns the nominal 
tinning to do the real work himself. Ho 
points out further that the question of 
agent and sub-agent does not arise an 
that Guru Das was not the agent of the 

plaintiif during his minority. 

The position appears to me to be ciie 

in which certain persons, namely, the 
defendants Nos. 2, 3 and 5 or rather the 
persons whom tliey repre.sent have been 
so intermeddling with the estate of the 
plaintiff, formerly a minor, that they are, 

I think, liable to account in respect of the 
dealings oi the persons whom they repi'esent 
to the extent of the estate which came 
to their hands. The account has been 
directed to he taken from the 2nd l^lay IbJJ 
to the 1st October 1907, and is in respect ot 
the dealings by (Livii Das Goswami and Gopi 
Charan Chowdhury with the estate during 

that iieriod. » 

The uppcnl, therefore, fails and must M 

dismissed with costs. 

CoxK, J.—I agree that the appeal must De 
dismissed with costs. 


Appeal dtstnise&.h 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal I63-B op 1913. 

March 31, 1914. 

Present: —Mr. Stanyon, A. J. C. 

AKOLA GIN Combination- 

Plaintiff—Appellant 

VSVS'llS * 

NORTHCOTE GINNING FACTORY— 
Defendant—Respondent, 

(T'lo/1882),.s..4—“Per-SOHS,” menn- 
ing of-^Repugnant to subject or context—General 
Clauses Act (X of 1897), s. 3, cl. (39 )—Companies 
Act (1110/1913), s. 2, cl. (13) — .As.9oc(n/iO»i. of more 
than 20 persons—Acquisition of gain — Registration. 

The word “persons” in section 4, Act VI of 1882, 
denotes indi\dduals and does not include bodies of 
individuals, whether corporate or not, since any 
such extended definition would be repugnant to the 
subject and context of the section. 

An association of several firms consisting of more 
than 20 persons formed with the object of acquiring 
commercial gain is essentially within the pur- 
view of section 4 and requires registration. 

Appeal again.st the decree of the District 
Judge, Akola, dated the 15th November 
1912, confirming that of the Additional 
Subordinate Judge, Akola, dated the 2Sth 
July 1911. 

Rao Bahadur B. N. Mudkolkar, for the 
Appellant. 

JUDGMENT.—It is nece.ssary to state the 
facts of this case. On the 31st December 
1908, at Akola in Berar, eighteen companies 
or firms, carrying on dealings in cotton and 
possessed of ginning factories, entered into 
a coalition or syndicate, which they named 

The Akola Gin Combination,” and drew up 
a memorandum of agreement, which is 
Exhibit P-1 on the record of this case. 
This document is headed “Ginning Com¬ 
bination Agreement, Season 1908-09, 1909-10 
and 1910-11.” The parties to this agreement 
are thus described in the memorandum:— 

1. The Akola Native Cotton Ginning, 
Dressing and Spinning Company, Limited. 

2. The New East India Press Company, 
Limited. 

3. The Akola Cotton Ginning and Oil 
Manufacturing Company. 

4. The Shrikisandass Shiokisandass Gin¬ 
ning Factory. 

5. The Gulabrai Govindram Ginning and 
Pressing Factory. 

6. The Gulabrai Hardayal Ginning 
Factory. 

7. Ticomdas Tejmal Ginning Factory. 


8. The Sangwidas Ramchandra Ginning 

Company. 

9. The Khan Bahadur Chingalal Pooran- 
sing Ginning Factory. 

10. The Manmar Manufacturing Company. 

11. The Fakrudin Mulla Motabhai Ginning 
Factory. 

12. The New Chingalal Trimbaklal Ginning 
Factory. 

13. The Ayoobkarim Ginning Factory. 

14. The Chingalal .Trimbaklal Ginning 
Facto^J^ 

15. The Khatao Makanji and Company. 

16. Messrs. Ralli Brothers. 

17. The Northcote Ginning Factory. 

18. The Guzrath Ginning, Ahniedabad. 

The memorandum is a long one and it is 

only necessary to, state the substance of it 
in this judgment. The object of the associa¬ 
tion was to work the ginning factories of its 
members jointly for the benefit of all, so 
as to prevent competition between them. 
The conditions laid down may be thus 
stated:— 

(1) Each party was to work his Ginning 
Factory at Akola from the 13th November 
1908 to 30th June 1911 at a gross charge of 
Rs. 4-1-3 per hojha of cotton ginned, the 
weight of each hojha being 280 lbs., 
avoirdupois, and the quantity ginned being 
entered up in the account books of each 
factory. 

(2) Each factony to be entitled to charge 
Rs. 2-5-3 per hojha as expenses of ginning 
and the balance of Rs. 1-12-0 per hojha to 
be paid into the pool or General Fund of 
the association. These rates are declared to 
be subject to alteration. 

(3) Correct accqunts of cotton ginned and 
money received to be kept by each party 
and to be open to inspection by all other 
parties. The weights and scales of each 
party, to be under similar surveillance by 
the others. The pool account for each 
month to be submitted by the 15th of the 
succeeding month, and all payments into 
the pool to be made within 15 days of the 
issue of the pool account. Any factory in 
default to be subject to a fine of Rs. 5 per 
day in arrears, such fines also going to the 
pool. 

“(4) Bach party to furnish accounts to 
every other weekly, weighments of hojhtu 
being made daily, and the aggregate weigh 
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of cncli week's I'liiiiiiigf to lie sent eveij 
Saturtlny lo Messrs. Ralli Hrotlier.s. Default 
in this respoet to he puiiisliable with a fine 
of Rs. 5 for car’ll day of delay, and every, 
such fine to go to the pmL 

(o) All had debts, insolvency or failure of 
its customers to he borne by the -factory 
concerned, such factory being liable to 
subscribe to the pf'o/ according to tlie weight 
of cotton actually ginned by it, and regard¬ 
less of its own realization of charges for 
doing the work. 

(6) Payments into the pool to be made 
monthly, collections being made by Messrs. 
Ralli Brothers’ Agency at Akola, who are to 
divide and pay the same in proper shares to 
all the parties and who are expre.ssly em¬ 
powered to do all acts nece.s.sary for giving 
proper effect to tliis arrangement. 

(7) All factories to be kept ready for 
work, but any one or more of the parties, 
on giving a fortnight's notice of such inten¬ 
tion, to lie entitled to close his or their 
factory, and dispense with tlie staff or staffs, 
for any period during the continuance of the 
agreement. 

(<S) Kach party to be responsible for the 
cost of maintaining and working his owti 
factory and to have no claim on the 
association for that purpose. 

(b) In tin' ('vent of a new ginning factory 
being set up, tin' agreement to remain in 
force only till reviewed by a meeting of tlie 
parties. 

(10) No party, during the eontinuance 
of the agreement, to increase or reduce the 
number fd' bis gins w’orking at Akola, or to 
rcin(»\e tin* same to places w’orking in coin- 
pi'tition with Akola: but removal to places 
not working in competition with Akola, made 
with tin' pri'vioiis consent of all parties, to 
be adjusii'd liy r(*<luction of the pott] share of 
such party. 

(11) Pacb party to .supply to tlie others, 
if so reciuii’cd, details of bis ginning 
machinery. 

(12) d'lio (ii'iioi'al I'kind lo be divisible 
into 7db shares, (hat bring the number of 
gins, ami the shares allntled to each being 
as stated in tlie meiiiitramlum of agreement. 

(Id) In the e\ent ol any injury to tlie 
ginning plant of any factory causing dis- 
ablomeiil <if a gin for more tlian 12 hours, 
written notice of tin' blnck to be given to 


all other partie.s w'itliin 12 hours: and 
repair and resumption of work to be similarly 
notified. 

(14) If any gin should become permanent¬ 
ly disabled, a proportionate reduction in the 
pan] share of its owner to be made. 

(lb) Any damage to machinery capable 
of repair to be promptly repaired at the cost 
of its owner, and if carried out with due 
diligence, such ow’ner’s right to his full share 
of tlie poid not to he affected thereby: but 
undue delay in repairing to involve for¬ 
feiture of share. 

(10) In the event of any share being 
forfeited under the agreement, the same to 
be divideil pro ntfa among the remaining 

share-holders. 

(17) Meetings of the association to be 
called and conducted as laid down, (it is 
not necessary to produce details). 

(is) Any dispute among the parties to 
lie referred to arbitration. (Details given.) 

(19) Out of the working expenses 
allowance of lls. 2-r>-:l per hojha^ each 
party to pay six pies per bojhn'io any 
cliarity which commends itself to him.” 

One R. B. Deo Rao Winayek Digambar 
was appointed the Secretary and Treasurer 
of this syndicate, which, however, was 
not re^nstered under the Indian Companies 
Act, 1S82. Party No. 17, the Xorthcote 
Ginning Pactory, failed to pay into the 
pool the money payable by it under 
the above Articles of Association, and be¬ 
came indebted to the Combination to the 
extent of Rs. 10,214-2-7 for the season 
190S-09, comprising the period between the 
13tli November 190S and 30th June, 1909. 
Being pressed for this money, Khatno 
Hemraj Blmte, the proprietor of the North- 
cote Ginning Eactory, executed a bond 
for the above sum in favour of R. B* Deo Rao 
Winayek Digambar qua Secretary and 
Treasurer of the Combination, stipulating 
■ to pay the same as below:— 

Rs. A. p. 

On the 31st May 1910 ... 3,404 11 10 

On the 31st May 1911 ... 3,404 11 10 

On the 31st May 1912 ... 3,404 11 11 

Totar ... 10,214 2 7 

Tliis bond Avas executed on the 27th 
August 1909. Default was made in pay¬ 
ment of the first instalment, and on the 
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10th December 1910, the Akola Ginning 
Combination by its above named Secretary and 
Treasurer filed the suit out of which this appeal 
has arisen, adding interest at 9 per cent, per 
annum to the original debt, and claiming 
Rs. 3,563-1-81 with costs and future in¬ 
terest. On the single ground that the 
plaintiff represents an Association prohibit¬ 
ed by section 4 of the Indian Companies 
Act, 1882, the Sub-Judge of Akola dis¬ 
missed the suit on the 28th July 1911, 
and for the same reason this decision 
was upheld by the District Judge of West 
Berar on the 15th November 1912. The 
plaintiff has, therefore, made this second 
appeal. Daring the pendency of the litiga¬ 
tion the defendant Khatao Hemraj Bhate 
died, and Musavimat Premabai, the widow of 
Nathoo Dharamsey Bhate, has been substitut¬ 
ed as his legal representative. Owing 
apparently to a translator’s mis-spelling, 
the name of the defendant’s factory has 
been erroneously entered as the North 
Coat ” (instead of Northcote) Ginning 
Factory. This error must be corrected by 
the Courts below. 

The case was well argued before me on 
behalf of the appellant; but neither in 
this Court nor in the lower Appellate 
Court was any appearance entered by or 
on behalf of the respondent. 

The Courts below have applied to this 
case! section 4 of the Indian Companies 
Act, 1882, which reads as follows:— 

** No Company, Association or Partner¬ 
ship consisting of more than ten persons 
shall be formed for the purpose of carry¬ 
ing on the business of banking, unless it 
is registered as a Company under this 
Act, or is formed in pursuance of an 
Act of Parliament or some other Act of 
the Governor-General in Council, or by 
Royal Charter or Letters Patent; and no 
Company, Association or Partnership con¬ 
sisting of more than twenty presons shall 
be formed for the purpose of carrying on 
any other business that has for its object 
the acquisition of gain by the Company, 
Association or Partnership, or by the in¬ 
dividual member thereof, unless it is re¬ 
gistered as a Company under this Act, or is 
formed in pursuance of some other Act 
or of Letters Patent,” 


The Courts below have held— 

(1) that the Akola Gin Combination 
consists of more than twenty persons; 

(2) that it was formed for the purpose 
of carrying on a business tliat has for 
its object the acquisition of gain by its 
members; and 

(3) that, therefore, it is an Association 
prohibited by law, unless registered. 

These findings are contested categori¬ 
cally in this appeal, it being urged (1) 
that each of the firms or factories form¬ 
ing the Combination is only one person 
for the the purposes of section 4, Act VI 
of 1882, and (2) that the acquisition of 
gain is not the object of the business 
carried on by the Combination, but a mere 
distribution among subscribers of the money 
subscribed by them to a pool. It will be 
expedient to decide each of these questions 
separately. 

First then as regards the meaning of the 
word persons’ in section 4 aforesaid. No 
definition is given in the Act itself, and the 
learned Advocate for the appellant claims, 
therefore, to apply section 3, clause (39), of 
the General Clauses Act, 1897, which reads 
thus:— 

3. In this Act, and in all Acts of the 
Governor-General in Council and Regulations 
made after the commencement of this Act, 
unless there is anything repugnant in the 
subject or context,— 

* * # # 

(39) ‘person’ shall include any Company or 
Association or body of individuals, 
whether incorporated or not.” 

This provision of law undoubtedly applies to 
assist interpretation of the word persons’ in 
section 4, Act VI of 1882. Therefore, unless 
there is anything repugnant in the subject or 
context, the word will include Companies or 
Associations of individuals, and any number 
not exceeding twenty of such Companies or 
Associations may form a combination without 
registration under the Act to carry on any 
business other than banking. 

But I am very clearly of opinion that both 
in the subject of the Indian Companies Act, 
1882, and in the context of section 4 thereof, 
there is something repugnant to the interpreta¬ 
tion of the word person’ as meaning anything 
more than a single human being. The subject 
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of the Act is the making nf legal provisions 
for the conduct of Companies, Associations, 
or Partnerships, formed of ni<Uci(lualsj 
and the Act of at least did not 

contemplate the association of several Com¬ 
panies into one corporate body. I do not 
lose sight of tlie fact tliat in tlie recently 
enacted Indian Companies Act, 1913—which 
became law on the 27tli March 1913— a 
further step has been taken. In tlie definition 
of “private company” given in section 2, 
clause (13), of tliis enactment we read: 

“Provided that, where two or more persons 
hold one or more sliares in a Company jointly, 
they shall, for the purposes of this definition, 
be considered as a single member. 

But it seems to me that this only streng¬ 
thens my view tliat the Legi.slature used the 
wrod persons’ to represent individuals and 
not bodies of individuals. A single mcm}n'r 
is expressly made to include joint persons in 
one particular case, but p‘'rsti)is remain indi¬ 
viduals even in the new Act. 


Then let us look at the context of section 4, 
Act VI of 1882. The members thereof are 
expressly referred to as individuals in the 
words the acquisition of gain by the 
Company, Association or Partnership, or by 
the individual members thereof.” The section 
does not contemplate any members who are 
not individuals: and of the meaning of indivi¬ 
dual there can b(* no doubt. Even in the 
definition of peu’son' in tlie (leneral Clauses 
Act, relicil on by tlie appellant, the word 
individuals’ is used to denote single human 
beings. 

It would didciit the object of the Eegisla' 
ture ill enacting section aforesaid if the 
word [lersons’ was interpreted to iiudude 
corporations; because it is obvious that an 
indefinite nuinhiM’ of individuals might 
associate for hanking or other mercantile 
Imsine.ss without registration, by the simple 
devi-'c of previously forming themselves into 

bodies,” whelluM* incorp(»rat(‘d ov not. 

I boll I, t lierrtore. t Ita t the word persons” in 
section I', Act \ 1 of iSS'i, denotes individuals, 
and doi's not include hoilies of individuals 
wlndlici- eorpni-ate or not, since any such 
extend' '! dctiiiit ion would hi» repugnant to the 
suhicc! and context of tin* section. 

N.-nI, ! havi' to decide wlndlu'r this Com¬ 
bination was one which worked for g-ain. I 
am of opinion tlmt this (piestion also must bo 


answered in the affirmative. Several autho¬ 
rities, both English and Indian, have been 
quoted in connection with this que.stion, and I 
proceed to consider them. 

In In re Lmuhn Marine Insurance Associatioh 
(1), it was held that a mutual assurance 
society, the object Avbereof was not to make pro¬ 
fits, but solelyto indemnify against losses from 
the risks insured against, must be taken to be 
a vaild Association, though unregistered, in¬ 
asmuch as a winding-up order had been passed 
beyond wbicli the Court could not go. 
This case is clearly notin point. In Ex 
parte Duy, In re Ttay (2) a species of 
mutual benefit society, the members of 
which made small weekly payments, which 
when they amounted to a certain fixed sum 
were called a share, the funds of the society 
being lent out at interest to the members, 
was held to bo illegal because unregistered 
as a company. In In re Smith IPn/cs Atlantic 
Steamship Company (3), a Company for 
establishing a service of steamers, formed 
with more than twenty members, was 
bold to liave no legal existence for want 
of registration. In Smith v. Anderson (4), 
an Associtaion of more than twenty certificate- 
holders in an investment trust, being 
unregistered under the Companies Act, was 
bold by the blaster of the Rolls to be illegal; 
but this decision was overruled by the 
Court of Appeal which decided that the 
object of the deed of settlement was not to 
authorize the carrying on of a business within 
the meaning itf section 4 of the Companies 
Act, 1862, but to provide for the manage¬ 
ment of a trust fund; and that, supposing 
the deed to authori/.o the carrying on of a 
business, sucli business was merely subsidiary, 
not forming any substantial part of the 
object of the A.s.sociation; and was, moreover, 
curried on only by the trustees who were 
loss than twenty in number. The ruling 
in Syhes v. Beadon (5) was disappixived, and 
tliat in In re Arthur Arerage Association; Ex 
parte Cory{i}) doubted by theCourtof Appeal. 


(1) S K(p 17(>: 20 b. 'r. 17 W. U. 784. 

{ 2 ) 1 Oil. 0. 000: V> b. ,1. Uk.r>3. 

(:M 2 Ch. 1). 7(kl; U) b. J. Cli. 177; 35 L.T. 204. 

(11 i:> Oh. n. 217; 50 b. .1. Ch. 30; -i;! b. T. 320; 20 
\V K. 2b 


pM 11 V\\. lb 170; IS b. J. Ch. 522; 10 L. T. 243; 
27 \V. U. 101. 

(Id 10 Ch. 512; U L. J. Ch. 500; 32 L. T. 713; 23 
W. lb 030. 
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In Jennings v. Hammond (7), a society of more 
than twenty members, being unregistered 
as a Company, was held to be illegal, the 
object of the society being to raise, by 
monthly subscriptions and payments payable 
by the members in respect of their shares, 
a fund for the purpose of making advances 
to members. It was also held that a 
promissory note given by a member to the 
trustee of the society, to secure a sum of money 
advanced to such member under the rules 
of the society, w s invalid and no action 
could be maintained thereon. In In re 
Fadsfow Total Loss a)id Collision Assurance 
Association (8),an unregistered Mutual Marine 
Insurance Association, by the rules of which 
it was provided that all persons who effected 
an insurance with the Association should 
be members, was held illegal: and that 
decision was approved in Shaw v, Benson (9), 
in which the Court of Appeal held that a 
loan society consisting of more than twenty 
members, the objects of which were to form 
a fund from which money might be advanced 
to enable share-holders to build or purchase 
a dwelling-house or other buildings or to 
lend money to each other on approved 
personal security, was an Association having 
for its object the acquisition of gain, and ille¬ 
gal unless registered. In In re Thomas, Ex parte 
Poppleton (10), an unregistered money club 
of more than twenty members was held to be 
nonetheless illegal because its business Avas 
carried on by a committee of seven members 
as agents of the society. Crowfher v. Thorley 
(11) Avas distinguished. In Jnre Siddall (12) 
it AA^as held, following Crowtherw, ThorleyiXl) 
and Wigjieldw. Potter (13), that an unregistered 
Association of more than twenty persons 
formed for the object of purchasing a free-bold 
estate and re-selling it in allotments to 
members of the Association was not made 
illegal by the Companies Act, 1862, section 
4. In In re Ilfracombe Permanent Mutual 


(I) 9 Q. B. D. 255; 51 L. J. Q B. 493; 31 W. R. 40. 

(8) 20' Ch. D. 137; 51 L. J. Oh. 344; 45 L. T. 774; 
30 W. R. 326. 

(9) 11Q. B. D. 563; 52 L. J. Q. B. 575. 

(10) 14 Q B. D. 379; 54 L. J. Q. B. 336; 51 L. T. 
602; 33 W. R. 583. 

(II) 32 W. R. 330; 50 L. T. 43; 48 J P. 292. 

(12» 29 Ch. D. 1; 54 L. J. Ch. 682; 52 L. T. 114; 
33 W. R. 509. 

(13) 45 L. T (n. s.) 612; 46 J. P, 485, 


Benefit Bttilding Society (14), a building society 
Avhich comprised more than tAventy members 
and was never incorporated, aa’US held to 
require registration under the Companie.s 

Act, 1862. 

I next examine the Indian Authorities, 
the language of the law in England and 
India being substantially the same. In 
Kraal v. Wliymper (15), it Avas decided that the 
subscribers to a General Family Pension 
Fund are not a Company, and the business 
of investing that fund and applying it in 
the payment of pensions Avas held not to 
be a business for the acquisition of gain 
Avithin tlie n'eaning of section 4, Indian 
Companies Act, But in Ramasarni v. 
Nagendrayyan (16), Avhei*e more tlian tAA'enty 
persons subscribed a fund from Avhicli loans 
Avere made to individual members, the 
Association Avas held to be illegal for AA^ant 
of registration as a Coiqpany. A similar 
vieAV Avas taken by the same High Court 
in Madras Hindu Mutual Benefit Permanent 
Fund V. Ragava Chetti (17), the object of 
the Association being to lend money to 
members. In Panchena v. Gadinhare (18), 
the ticket-holders in a lottery AA’ere held not 
to be an A.ssociation governed by tlie Indian 
Companies Act. In Neelarnega Sastri v. 
Appiah Sastri (19), Avliere a chit fund Avas 
organized by tAvo persons but subscribed to 
by more than tAventy, Avho hoAvever entered 
into no contract Avith each other, it Avas 
held that there aa'us no application of the 
Companies Act. In Bipid Chandra v, Hazi 
Nasib AU (20), a partnership of more than 
tAA'enty persons Avith the single license of 
an elephant-catching business, such part¬ 
ners having no voice in the management 
of the business and no liability inter se 
but merely being sub-sharers in the pro¬ 
fits gained by the licensee, Avei’e held not 
to be a Company requiring registration. 

It seems clear from the language of section 
4 of the Indian Companies Act (VI of 1882) 
—and the remark equally applies to the 
present Act—and from the authorities 

(-4 (1901) 1 Ch. 102; 70 L. J. Ch.66; 84L. T. 146; 
17 T. L. R. 44. 

(15) 17 C.786. 

( 6) 19 M. 31; 5 M. L. J.23r. 

(17) 19 M. 200 

(18) 20 M. 68; 7 M. L. J. 26. 

(19) 29 M. 477; 16 M. L. J. 385; 1 M. L. T. 237. 

(20) 1 Ind. Cas. 655; 13 C. W. N. 638. 
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cited that to constitute an Association within 
the ’meaning of tliat section, there must 

be—• 

(1) a legal relation between more timn 
twenty persons, giving rise to joint rights 
or obligations (n- mutual rights aiul 

duties; and 

(2) the object of the Association must 
be to carry on business for the acqui¬ 
sition of gain for the beneHt of the As¬ 
sociation as a whole, or of individual 

members thereof. i i 11 

In the present case I liave already lield 

that the Association comprised more tlian 
twenty persons, and the Artieles drawn up 
by them make it plain that their contract 
gave them joint rights and obl|gations as 
well as mutual rights and duties. Theii, 
what was the object of the Association^ 
It was clearly to promote the business 
and enlarge the proHts of ginning by 
stifling competition, and thereby securing a 
fixed rate—Hxedby the syndicate according to 
its own views—which all persons seeking 
to have their cotton ginned in Akola would 
have to pay. The Association aimed at 
getting a monopoly of all the ginning 
business in Akola: and by a special clause 
the appearance of a competitor outside the ring 
was to be tlie immediate cause of a re-con- 
sideration of tbe position. The whole transac¬ 
tion represents a ring formed for commercial 
gain in wbicb every member was 
to participate, and wbicb was sociirctl by 
ussneiating so as to eliminate competition 
in the rates of ginning. It does not seem 
to me to be open to serious argument 
tbatsiicli an Association is essentially within 
the purview of section 4 of tbe Indian 
Companies Act. I bold accordingly.^ 

That being so, no suit can be maintain¬ 
ed on a bond given by one of the mem- 
hors to the Secretary of the Association, 
and tbe suit lias been rightly dismissed. 
This appeal, tlierefore, fails and is dismiss¬ 
ed with costs. 

Appro! (lisniissal. 



MADRAS HIGH COURT. 

Civil Revision Petition No. 828 of 1913. 

October 27, 1914. 

Present: — Mr. Justice Kumaraswnmi Sastri. 
AMBALAVANA PANDARA SANNADHT, 

THROl'OH HIS AUTHORISED AgENT, 

DAKSHINAM KARWAR A^YTHILINGA 

THAMBIRAN —Plaintiff -Petitioner 

versiis 

KUPPACHI JANAKI AMMAL— 

D E FE X da NT—Re SrON DE NT. 

Evidence Act {I of 1^72), s. G3—Traiu4ation of 
(jvant contained in official lclte)\ ndicther public 
record''Scco)idnnj evidence—Admission in evidence — 
Madras Estates Ijind Act (/ oj 1908), .•*. 2. 

Tlie tmnslation of n grant contained in a latter 
from one otHciai to another docs not come within 
the provisions of section 03 of the ENudcnce Act 
and so cannot be admitted ns secondary evidence 
of the gmnt. 

Aditsumnlli Snrijanaratjano v. .Icclmt/n PotannOy 22 

Ind. Cas. 339; 20 M. L. J. 99: 15 M.L. T. 268, Kidaiii- 

hi Joiiinnathacharyuln v. Pidipifi KutumbarayndUy 25 

lyil. Cas. 891; 2" M. L. J. 233, referred to. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Tinnevelly, in Small Cause Suit No. 2102 
of 1912. 

Mr. S.Muthiijh Mitihliarjor the Petitioner. 

Mr. S. Jiamnsami A/f/ur, for the Respondent. 

JUDGMENT.—The only question is 
whether the petitioner is the holder of both 
the ranimsy so as to take the case out of 
the Estates Laud Act and confer jurisdic¬ 
tion »ni Civil Courts. There can be littledoubt 
that the ordinary presumption is that the 
grant was only of tbe [AdusumulU 

Sttt'i/ouaroimnti v. Arc hutta Potanmi (l)]. 

It is argued that Exhibit D shows that 
both the rnruais were gi*anted. The original 
grant is not forthcoming, but Exhibit D, 
wliieh is a letter from the Collector to the 
Board, contains a translation of what was 
produced before him as the original grant. The 
(luestiou is whetlier the tmnslation contained 
in a letter from one otHcinl to another can 
bo admitted as evidence of the terms of 
the original grant. It does not come witbhi 
the provisions of section 63 of the Indian Evi¬ 
dence Act and so cannot be admitted as 
secondary evidence. 

As the Collector simply gives a translation 
of a document which was prixiuced befoi^ 
him and as there is nothing except bis 

(1) 22 huh Crts. 339; 20 M. L. J. 99; 15 M, L. T. 

2CkS. 
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opinion' that it **seemed to be” genuine, it 
cannot be said that the letter Exhibit D 
set out any facts within his personal know¬ 
ledge so as to make it admissible as proof of 
the terms of the original grant. 

It is argued that it must be presumed 
that the plaintiff was the owner of the 
Kudivaram and that it is for the defendant 
to show that he was not the owner of the 
Kudivaram at the time of the grant. Reli¬ 
ance has been placed on Kidamhi Jagan- 
nathackarynln v. Fidipiti Kufumbarayudu 
(2). The Subordinate Judge finds 
that the Kudivaram right was not owned 
by Ragho Pandit or his successors- 
in-title in 1808 or subsequently. He pre¬ 
sumes that it was not in them before 1808 
or at the time of the grant. I cannot .say 
he was not entitled to find that the Kudiva¬ 
ram Avas not shown to have been in the 
grantee at the date of the grant. 

The Subordinate Judge is of opinion that 
Exhibit D does not show that both the 
varams Avere granted. As I do not think 
Exhibit D can be used to .show the terms 
of the original grant, it is unnece.ssary to 
consider this question. 

The petition fails and is dismis.sed wdth 
costs. 

Fetition dismissed. 

(2) 25 Ind. Cas. 891; 27 M. L. J. 233. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Order No, 486 

OF 1912. 

May 18, 1914. 

Present:—Mr. Justice Chapman and 
Mr. Justice Mullick. 

Sheikh NEAMATULLA— Dependant No. 1 

—Appellant 
versus 

Sheikh BAJIULLA and others—Plaintiffs 

—Respondents. 

Civil Procedure Code {Act V of 1908), s. 11—Res 
judicata—^'jec^7nen^ suit—Denial of landlord's sole 
title —Fresh suit for declaration against alleged landlord 
and tenant, if harred-specific Relief Act {I of 1877), 
s.42— Bengal Tenancy Act {VIII of 1885), s. 25— 
Denial of landlord's title, ^vhen operates as foifeiture. 

Where in a suit brought by an occupancy raiyat 
to’elect an uudeT-raiyat, it was held that the former 
was not the sole landlord, and then another suit 


was brought by tlie occupancy raiyat against the 
nm\cr-raiyat and the alleged co-sharer landlord 
for a declaration of right to the full share of the 
holding: 

Held, that as between the occupancy raiyat and 
the xmdcr-ralyat, the ([uestion wlietlier the former 
Avas the sole landlord of the holding was directly 
and substantially in issue in the previous 
ejectment suit, and under section 11 of the Civil Pro¬ 
cedure Code, a decision on that issue must be 
held to be res judicata as between them, but 
that the section did not stand in the way of a declara* 
tory decree against the alleged co-sharer land¬ 
lord. 

Where a tenant does’not deny the whole title of 
his landlord but sets up the right of a third party as 
co-sharer, there can be no forfeiture. 

Sriniati Malhka Dafisi v. Makham Lai Chowdhury, 9 
C. W N. 928, followed. 

Appeal again.st ibe order of the District 
Judge of Rangpur, dated 13th August 
1912, reversing that of the Mnnsif, Second 
Court, at Gaibanda, dated the 19th September 
1911. 

Babu Surendra Chandra Se7i, for the Appel¬ 
lant. 

Mr. Z. E. Zahed, Coun.sel, and Mr. A. K. 
Fuzlul Hnq, for the Respondents, 

JUDGMENT.—The plaintiff alleges that 
he is an occupancy raitjat and that defendant 
No. 1 is his under-mfy«L In 1905 the 
plaintiff .sued this defendant in ejectment. 
The defendant pleaded that the plaintiff Avas 
not the 16-annas OAvner of the holding and 
set up the right of one Halu Sheikh as the 
plaintiff’s co-sharer. One of the issues in 
that ejectment suit Avas, are the plaintiffs 
sole landlords in respect to the land in suit, 
if not, can they eject the defendants ? The 
Court found that the plaintiff Avas not the 
sole landlord and dismissed the suit. The 
plaintiffs now sue the heirs of Halu Sheikh 
and defendant No. 1 for declaration of their 
16-annas title to the holding, and they 
also ask for khas possession alleging that 
defendant No. 1 has forfeited his tenancy by 
his denial of the plaintiffs’ title in the eject¬ 
ment suit. The Munsif held, firstly, that 
there was no forfeiture, and secondly, that 
the suit Avas barred by res judicata. On 
appeal before the District Judge the suit 
Avas remanded, the Judge being of opinion 
that the previous decision in the ejectment 
suit did not operate as res judicata and that 
there should be a re-trial of the issue relating 
to forfeiture. 

Against this decree the defendant No. 1 
prefers the present second appeal. With 
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regard to t^ie question of forfeiture, we think 
it is settled law that where a tenant does 
not deny the wliole title of Iiis landlord but 
sets up the right of a third party as 
co-sharer, there can lie no forfeiture. The 
case of Snmah' MdJlika Jhi.W'ii v. Mahhuin LnJ 
Choirdlniri/ (1) is authority for this 
proposition. The learned District Judge was, 
therefore, wrong in ordering a rc-trial of this 
issue. The question of rc.^ juilirnht is a 
more difficult one. As between tlie defend¬ 
ant No. 1 and the plaintiffs the question 
whether tlie plaintiffs were the sole land¬ 
lords of tlie liolding was directly and sub¬ 
stantially in issue in the ejectment suit and 
under section II, Civil Procedure Code, a 
decision on that issue must be held to be 
res judicata as betweeen those parties. In 
this suit, therefore, the plaintiffs are not 
entitled to a declaration as against the 
defendant No. 1 that they are IG-annas 
owners of the holding. Therefore, .so far as 
the defendant No. 1 is concerned he must be 
dismissed from the suit. 

There remains the question whether, as 
against defendants Nos. 2 and J, the alleged 
co-sliarers of the plaintiffs, the plaintiffs are 
ftiit 1 tied tn <i (loeludc'croi? ]ii respect 

of tlipir slmro. We tliiiik section 11 does not 
stand in tlioir wny for tin's purpose, and 
it is within the discretinn nf the Court tn 
give tlie decluriition such as the phiinlilTs 
require, if the Court is sutislied thut it should 
do so under section 12 of the Spccilic Ucliel' 

Act. '\\o think, therefore, thut the iviiiuiid 

order should stiiiid uiid the cuse ,go hark for 

r^ispo.sal of the i.ssiies all'cctiiiK the defon.hiiits 
Nos. 2 and :C 

The defendant No. 1 will >;et his costs in 

this Court. The costs of the rcinuiniiig 

Courts will abide the result. We u.sses the 

I'eanng fee iu this Court ut two q.d.l 
vudinra. ^ 

(1)9 0. W. N. <)28. 


Oracr rari^ul. 


ALLAPIABAD HIGH COURT. 

Civil Revision Petition No. 113 of 1914. 

November 25, 1914. ^ 

Preaenf:—Justice Sir George Knox, Kt. 
EAST INDIAN RAILAVAY COMPANY— 
Defendants—Petitioners 

versus 

BINDA— Plaintiff—Respondent. 

('iril Pnirefliirc CikU' (Act I'o/ 1908), .'•‘.20 (c)_ 

C'/fj/sr of nrtioii in part — Jtiri.'nh'cfion. 

Tlic jtlaintifT coiUnicttMl with the defeiulnnt Com- 
IHiny for cniTijigtMif and seed from Cawnpore 

(■(Vf Uowrali. He paid for the 
eonveyatiee of .^several consigmneiits certain sums of 
moiK'v which, lie siihse(|neiitly di.seovered, were in 
excess of what he slionhl liavo paid. He sued for 

. a excess sum at Cawnpore: 

/fch/. that tlio cause of action liaving arisen in part 
at Cawnpore. the Cawiqmre Court had jurisdiction 
to entertain the suit. 


ivcMsmn against tlie ttecreo ot the Small 
Cause Court .Judge of Cawnpore, dated 9fch 
^larcb 1914. 

ilr. Hadli Prasad Zufsluj for the Peti¬ 
tioners. 

^Ir. K<tflas A#t//i, for the Respondent. 

dl. DGMENT.—The suit out of which this 
application lias arisen was brought by one 
liinda. Hinda bad contracted with the 
East Indian Itailway Company, defendants 
in the C'ourt of first instance, for the 
carriage of grain and seed from Cawnpore 
to .lagganatb Ghat ria Howrah. He paid 
for the eonvoyanee of several consignments 
(eituin sums of money based upon a special 
Mil', uliieli was provided by tlie Company 
b*r the earriage of grain and seeds and 
wiiieb is known by tlie technical term of 
maund rate us ojiposod to nnotlier mte 
known as waggon rate. Apparently after 
b(‘ liad paid the money, be discovered that 
Die charge would have been lower if be bad 
(oidruehMl with the Haihvay Company to 
carry eon.sigiunents of grain at the rate kno>Yn 
as waggon rate. He accordingly Invught 

Die present suit, asking for a refund of the 

amount which Iiad been overcharged so far 
as a port 1 ( 1)1 of tlie line of the defendant 
Imdwuy Cmnpany was concerned. The 

‘‘•'nsienments imd to travel over the Railway 

defemlant (\mipany and also over 
Du* Kasiorn Bengal Railway. For the 
eainage ul t],o consignments over that 
^vlM•eh belonged to the Eastern 
Dengal liailway he made no claim. Ha 
i^uod in the Court of Smfill Causes at 
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Cawnpore. That Court granted him a 
decree in part for Rs. 165-9-6, out of tlie 
claim which had been laid at Rs. 214-1-11. 
It is now contended before me that the 
Court; of Small Causes at Cawnpore had 
no jurisdiction to entertain this suit, and 
the Railway Company base this contention 
upon a decision of this Court in A-HiolaL 
Earn v. Bonihaij, Baroda Central 

India Raihvatj Company (High Court 
Decisions on Indian Railway Gases by deru- 
venkata Chariar, page 477), In answer 
the learned Vakil who appears for Binda 
refers me to the change which has taken 
place in section 20 of the Code of Civil 
Procedure. There is no doubt that that 
section is considerably changed from what 
it was in the former Code of Civil Procedure. 
The portion which concerns the present 
case is clause (c) of section 20 of the present 
Code. In the old Code clause (a), section 
17, ran thus: “The cause of action arises.” 
In’ the present Code the words now used 
are: “The cause of action, wholly or in part, 
arises.” The case of Amoldk Earn v. 
Bombay, Baroda i)' Central India Eailway 
Company was a case decided under the 
Code Avhich was in force in the year 18S8. 
Looking to the argument and reasoning 
given in that judgment, I am of opinion 
that that case would have been differently 
decided if it had been a case brought 
under the new Code. I find that the Court 
at Cawnpore had jurisdiction to entertain 
the suit inasmuch as the cause of action, 
at any rate in part, had arisen in Cawn¬ 
pore. This being so, the plea of want of 
jurisdiction fails. 

AVith reference to the second contention 
that the plaintiff is not entitled to alter the 
contract which he originally made with 
the defendant company, as this is a Small 
Cause Court case, I am not prepared to 
interfere. The application is dismissed A^lth 

costs. 

Application dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

SECOND Civir- Appeal No. 408 of 1912. 

September 8, 1914. 

Present: —Mr. Kanhaiya Lai, A. J. C. 

RAJMAN and others—Defendants— 

Appellants 

versus 

BRAHM SURAT —Plaintiff— 

Respondent. 

Maimnt of nuithor sangat, riijlit to acquire property 
hySubsequeiit treatment of property, effect of^ 
jLudoivment, .sufficient erldence oj. 

A Mahant of a math or sinyat, thougli required 
to observe colebacy, is not disqualitied from acquiring 
property for bis own personal bcnctit if ho has funds 
of his own. 

Tlic evidence afforded by the subsequent treatment 
of the property for several generations by the parties 
concerned may in certain c jses be legitimately used 
for determining the nature of the interest sought to 
be created. 

Where there was no sutficieut evidence to establish 
that the particular property in dispute was j)urchased 
from the income of the .<rinjjt or was dedicated to it 
by the founder of the .cinynt after his purchase and 
the succession to the property had not been consistent 
with its being endowed property: 

Held, that the land in dispute did not form part of 
the endowed property. 

Appeal against tlie decree of the District 
Judge, Fyzabad, dated 13th June 1912, 
upholding that of the Subordinate Judge, 
Fyzabad, dated 23rd Alarch 1912. 

Mr. J. K. Banerji, for the Appellants. 

Babu Salig Earn, for the Respondent. 

JUDGMENT.—The dispute in this ca.se 
relates to groves Nos. 675, 726 and 757 
Khasr'a, which were purchased by Madho 
Das, a Fakir of the Nanakshahi sect, some¬ 
time between 1883 and 1900. It appears 
that Madho Das had founded a sangat for the 
ownership of the Granth or the sacred book 
of the Sikhs and for the maintenance and 
shelter of the Sadhus of that sect at Bhikha- 
pur. The Granth wa.s formally installed there 
by Mahants of the same sect, who had come 
from Allahabad for the purpose in theNawabi 
time, and the sangat was maintained thereafter 
by Madho Das as a public I'eligious institution 
for the benefit of the people of the Nanakshahi 
sect and of others who might like to 
avail themselves of it. Subsequent to the 
foundation of the sangat, Madho Das 
acquired certain properties, including the 
groves now in dispute, and the question 
for consideration in this case is whether 
those groves were endowed properties and 


622 


INDIAN OASES. 


[1915 


RAMASAMI ]YKI! r. SRIRAXciARAJA lYRXGAR. 

whether the .successors of Madho Das 
Imd any riglit to transfer or alienate the 
same. Madlio Das died nine years ngo, 
leaving three disciple.s, Drahma Tej, Brahma 
Bali and Brahma Kishen. Braiima Tej 
was blind and had a disciple named Brahma 
Sagar, who is a defendant to this suit. 
His contention is that according to the 
direction of Madlio Das he was to get 

10 highas 5 biswas of land, comprising 

the groves in dispute, after his deatli; 
that mutation of names was effected in 
his name on the death of Madlio Das 

and that he had a right to transfer tlie 

same. The Courts below found that the 
land in dispute formed part of the endowed 
property and that the alienations made by 

Brahma Sagar were invalid .and unenforce¬ 
able. 

Ihe s.ale-deeds of the disputed property 
stand in the name of iMadho Das, who is 
described in some of them as Baba iMadho 
Das lakir, Nanakshalii, residing at siDigiit 
Bhikhapur, and in otliers as Mahant Aladho 
Dass Fakir, Nanakshahi, residing at that 
sangat. The Courts below held that the 
purchases were made from the income of tiie 
sangat or, in other words, from the oft'erings 
made there, but no direct evidence was 
produced on that point, in Giingn }his 
v. ]hisa)tt Das (1), where a grant was 
made to the Mahant of a sangat 

and the village granted liad passed 
from Maiuint to Mahant for the 

last 150 years, it was held that tliere 
was a strong presumption that the grant 
was intended for the support of the sangat 
and not for the private benefit of the 
grantee. Tlie evidence alfonletl by the 
iSubiSefiUcnt treatment of the property for 
.several generations i.y tig. parties concurnoil 
may in certain cases be legitimately useil 
lor determining tlie nature nf tlie interest 
•sought to he created J'nniii Alai 

V. JJarAuni IM, (J)]. |iaia Maliaid. ot a math 
or mnyal tiiough iwiuired to observe eelebaey 
is not di.scpialilied ii-om aiainiring property 
for bis ou'ii p(M'sonal benelit if be lu.s funds 
nf ins^ own. There are no eirenmslanees 
indicating that (be parelias(> was made for 
(be benelit of the .sdmjal. On the death of 

(11 2 0 . ('. 

{ 2 ) 1-1 lad. Ciis, OPS; p A. I.. .r. flip. ;u a. ics. 


Madho l)a,s, his disciple, Brahma Ki.shen 
vras installed as a Mahant by the Mahants 
ot the other Nanaksbalii sangafs elsewhere 
but the property in dispute was entered in 
the revenue papers in the name of Brahma 
bagar on the statements of the disciples of 
lUadho Das, including Brahma Kishen the 
predecessor-in-office of the plaintiff, ’who 
admitted tliat Madlio Das had given it to 
Brahma Sagar in lieu of his services The 
conduct of Madho Das, the founder'of the 

smigat, in giving this property to Brahma 
bagar sliows that he treated it as his separate 
property. In Sree MahaiU KisJuyra Dossjee v 
Co>mO„t,,rc Spi„m,,g ami Weaving Co., Limited 
DD it was held that there was no presumption 
that money paid by the Mahant of a 
tor tlie pnrclia.se of certain sliares belonged 
to the »«,//< and the onus lay upon the person, 

who alleged tliat it belonged to the to 
prove the same. There is no sufficient evidence 
111 thus case to e.stablisli that the particular 
property in dispute was purchased from the 
income of tlie sangat or was dedicated to it by 
the founder of the sangat after his pnrcha.se. 

Hie appeal is therefore, allowed and the 
plain itt.sclai.ndisinj.ssed in respect of groves 
Nos. bto, and 7or Kliasra and tlie profits 
appertaining tliereto with costs throughout. 

(•V).2M.L.J.430|26M 79. 


MADRAS HIGH COURT. 
hKcoxi) Civil Ai'rkal No. 112S of 191;1 

October 14, 1914. 

Prescnf:~Slr. Justice Ayling and 
Mr. tlustice Hiuumy. 

RAMASA.MI Plaintiff— -Aitellaxt 

rersus 

SRIRANGARAJA IYBNGAR—Defendant 

/-■ ■; n , “—HKsrONOKXT. 

( inl } roccihirc Coiic {Act XlV ot c '>n 3 

C>nl Procctlurc Code (Act )• of 1008),''O Yv“ r T>^ 

oh r\} n' Mure pngits under 

ild iOih~l os.<et^,o^ olouc decreed after new Codt^ 

biiond^nt jor mesne profits for same period 

of- Ues judicata pleaded in first Court 

taken as to whole clam in 
<rr<o - dtsmtssing whole suit in appeal, ifUyal, 
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Under section 211 of tlie Code of Civil Procedure 
(Act XIV of 1882), the grant of future mesne profits 
^vas purely discretionary with the Courts and could not 
he claimed as of rigiit and no cause of action would 
accrue in respect of them. But under Order XX, 
rule 12, of the new Code (Act V of 1908) the Court’s 
power to direct an inquiry into future mesne i)rotits 
is put on a par with its power to pass a decree for 
possession or past mesne profits, and there is nothing 
in the latter to indicate that the one relief is more a 
matter of discretion and less of right than the other. 

Kuppuaamy Aiyar v. Venkfaramter, )5 At. L. J. 462, 
(F. B.), distinguished. 

Where, therefore, a plaintiff in 1907 sued for pos¬ 
session of certain lands and for future mesne profits 
from date of plaint till delivery of possession and 
possession only was decreed and no mesne j)rofits 
were awarded: 

Held, that a subsequent suit for mesne profits for 
the same period was barred by res judicata. 

Where in the above suit the defendant in his 
written statement pleaded that the matter was 
res judicata as regards the claim for mesne profits 
up to the date of the decree in the first suit, but 
in the memorandum of appeal to the lower Ap¬ 
pellate Court pleaded that the whole claim was 
barred and the District Judge, accepting the plea, 
dismissed the whole suit : 

Held, that, subject to the limitations set forth in 
Order XX, rule 12 (c), the mesne porfits for the 
period subsequent to the date of decree in the first 
suit stood on the same footing as those accruing 
during the pendency of the said suit and that the 
District Judge was quite justified in dismissing the 
whole suit. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 172 of 1912, preferred against that 
of the Court of the District Munsif of 
Tirumangalam, in Original Suit No, 239 of 
1911. 

FACTS.—The plaintiff originally institut¬ 
ed Original Suit No. 408 of 1907 in the 
Court of the District Munsif of Tirumangalam 
for possession of certain lands and for future 
mesne profits from date of plaint till 
delivery of po.ssession. On 12th April 1910 he 
got a decree for possession only. This decree 
was conSrmed on appeal and also on second 
appeal. He then brought the present suit 
(Original Suit No. 239 of 1911) in the same 
Court for recovery of the mesne profits not 
granted by the previous decree. The 
defendant contended that the matter was 
res judicata as regards the profits up to the 
date of the previous decree. The District 
Munsif decreed the plaintift'’s claim. On 
appeal the defendant contended that the 
whole suit was barred by res judicata by 
reason of the previous decision. The Dis¬ 
trict Judge, agreeing with the defendant’s 
contention, dismissed the whole suit. The 


plaintiff tliereupon preferred tin's second 
appeal. 

ilr. K. R. Rangasicatui Iyengar, for Mr. C. 

F. Anantliahrishnn Iyer, for the Appellant:_ 

The suit is clearly not barred by res judicata 
by reason of the previou.s decision. Kup~ 
pnsanuj Aiyar v. Yen'kataramier (1). In any 
event tlie plaintiff is entitled to a decree for 
mesne profits subsequent to the date of the 
decree in the prior suit, as tJie defendant 
never contested that portion of the claim 
in the Court of first instance. The action 
of the District Judge in allowing the 
defendant to raise that plea for the first time 
in appeal is clearly illegal. 

' Mr. /8. Varadachariar, for Mr. K. V. 

KrisUnaswanii Iyer, for the Respondent ;_ 

The case of Kuppnsamy Aiyar v. Venkataramier 
(1) cited for the appellant does not 
apply, that being a decision under 
section 211 of the old Code. The present 
Order XX, rule 12, departs from section 
211 (old Code) and gives the Court 
the same power as to future mesne profits 
as it had in respect of past profits. The 
decree in the prior suit not having given 
future mesne profits which were expres.sly 
claimed, the claim ought to be deemed to have 
been refused and so the matter is clearly 
res judicata. The mesne profits for the period 
sub-sequent to the date of decree in the 
first suit stood on the same footing as that 
for the anterior period and the District Judge 
was quite justified in dismissing the whole 
suit. 

JUDGMENT.—The plaintiff brought a 
suit (Original Suit No. 408 of 1907 on the file 
of the District Munsif of Tirumangalam) 
for possession of certain lands, and for future 
mesne profits from the date of plaint till 
delivery of possession. He got a decree 
dated 12th April 1910, for possession only, 
which Avas confirmed on appeal and sec )nd 
appeal. His present suit (Original Suit No. 
239 of 1911) is for mesne profits from 
1907 to 1910 : and the sole question for 
disposal is whether this claim is res judicata 
by reason of the decree in Original Suit 
No. 408 of 1907 Avhich did not award mesne 
profits for this same period, though they 
Avere sued for. The appellant relies on a 
Full Bench decision of this Court [Xwp- 
pusamyAiyar V. Venkataramier (l)]. This would 

(1) 15 M.L. J. 462 (F. B). 
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undoul)tedly be conclusive on the point, but 

for the chang-GS introduced into the present 

Code of Civil Procedure which, as it seems 

to us, place the matter on a totally different 
footing. 

The basis of tlie decision in that case 
was that under tlie old Code the plaintiff 
could not ask for future mesne profits as 
of right, and could not be said to have a 
cause of action in respect of them : if the 
Court gave him a decree for them, it was 
in tlie exercise of a purely discretionary 
power conferred by section 211 of the Code 
of Civil Procedure, 1882. 

Now in the new Code, section 211 dis¬ 
appears altogether and in Order NX, rule 
12, the power of the Court to direct an 
inquiry into future mesne profits is put on 
precisely the same footing as the power of 
tlie Court to pass a decree for possession 
or for past mesne profits. There is nothing 
to indicate that the one relief is more a 
matter of discretion and less of right than 
the others : and it could hardly be contend¬ 
ed that where past mesne profits have been 
sued for, and not decreed, in a previous suit 
a subsequent suit for tlie same past mesne 
profits would lie. 

In our opinion, tlie Pull Pencil ruling 
above ([uoled Iiad I'eferi'iice to the provisions 
of the law then in foiro and is not iip- 
lilicabh' to tlie case Ix'fore us. 

We observe that in bis written statement, 
the respondent only ideaded that the matter 
was iv-.v so I'ur as mesne profits up 

to l-tli April imo Concerned' al¬ 

though he asked b,,* (he dismissal of the 
Sint altogether. In his aiipeal memorandum 
to the Distrirt Court, however, he pleaded 
(paragraiih f.) lliat th- wltole claim was 
■ not enlertainable as r-'.v iad/c-//,/.'’ :\Iesiie 
profits after iJth April 1!U0 (date of the 
decree in the first suit) stand on just tlio 
same footing as those accruing during the 
pendency of the suit subject to the limita¬ 
tions set forth in Order XX, rule 12 (c) 
uml^ wo think tlie District Judge was 
justified In directing the dismissal of the 
wliolo suit. 

The second appeal is dismi.sHod with costs. 

- ^ (hon 1 


COURT OF THE BOARD OP REVENUE 

UNITED PROVENCES. * 

Rkvcnuk Petition No. 18 of 1913-14 op 

Kheki DisTinci. 

Marcli 25, 1914. 

Preseuti—Uv, C. A. Tweedy, J. M, 
COURT OF WARDS, ESANGAR ESTATE 

—Defendant—Affeelant 

vcrsJts 

GAURI SHANKAR— Plaintiff_ 

Respondent. 

Faroumble rate of renf, tenant hoUling at-^EjccU 

inenf, notice oJ\ contcstcd—Pesnmption Chapter av- 
plicable. r r 

A tenant holding at a favourable rate of rent 
eaniiot be ejected by notice. Proceedings under the 
lli*sumpf,on Cliaptor of the Ondh Kent Act must 
be taken against him. i 

Appeal from the decree of the Commis- 

.sioner, Lucknow, dated 2Sth November 
AJlo. 

Pandit Gohiran Nath Misra, for the Appel¬ 
lant. 

Munshi Jfurhaai’ 7tV/?,for the Respondent. 

JUDGMENT.—I agree with tlie findings 
of the lower Courts. They have found that the 
respondent holds at a “favourable TOut'’ and 
that proceedings under tlie Resumption Chap¬ 
ter must be taken if appellant wishes to 
proceed further. It is clear that the rent is 
a favourable rent when compared ^ith the 
existing revenue and cesses and if we have to 
go back to 1877, we have the Hnding of a 
competent Court that they held at wliat was 
according to the law then in force a “favour¬ 
able rent.” Tliis finding is quite apart 
from the question of a “special agreement.” 
It has not been shown that tlieir rights 
under the special agreement are heritable, 
^'^J^^their rent is just what it was in 
1887 and is, tlierefore, a “favourable” one. 
The appeal is dismissed with costs. I may 
add tlmt tlio Court of AVanis was ill-advised 
to file thi.s appeal. !More care should be 
taken by District Officers to make absolutely 
sure of tlieir ground when tiling second or 

third appeal against the decision of the Com- 
ini.ssioner. 

Appeid tlisinmcih 
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PElSrjAB CHIEF COURT. 
Criminal Appeal No. 57.3 of 1913. 
December 13, 1913. 
Pi-esent-.—Mi. Justice Shah Din. 

BBJA AND OTHERS—Convicts—Appellants 

V6}*SUS 

EMPEROR —Respondent. 

/^nal Code (Act XLV of I860), .. 40\~Uabitual 
gang of ihieves-Facfs necesaanj to be proved in order to 

sadain convictwii-Evidence of bad cAamc/er-.“A^oo” 

position of~-Evidence Act (I of 1872), s. 49-^^Usages of 
any body of men , ivketker cover Paachayat’s inferences 

or conclnsions^Relevanf fact— Evidence as to admission 

and conjession, whether admissible. 

In order to sustain a conviction on a charge under 

pTovr "“ecessary to 

/V\ existed a gang of persons; 

(2) that those persons were associated for the 

purpose of committing theft or robbery; 

(3) that theft or robbery was to be committed 

habitually; and 

(4) that the accused was a member of such ^ano- 
Bat It 18 not necessary that each individual mem! 
ber of the gang should be proved to have habitually 
committed theft in company with the other members. 
Once it IS established that a gang, however small in 
number was formed for the purpose of habitually 
committing theft, all persons who thereafter joined 
that gang in one or more cases of theft come >nthin 
the purview of section 401. 

The fact.that an accused person is of bad character 
or is reputed to be a thief ora habitual thief is no 
evidence apinsb him for the purposes of a char-e 
under section 401, Indian Penal Code. 

In re Shriram Venkatsami, 6 M. H. C. R. 120; Peera 
1880 0r.iA:mp,^ss y.8hibba,A. W. N. (1888) 16; Empress 

I'w 

fp vvxT ^o.ba Kumar Patnaik, 

too ] n ix/t?’ V. Queen-Empress, 27 C. 

139; 4 C. \V. N. 97; Public Prosecutor v. Bonigiri Potti- 

T T ’ im ^ 32 M. 179; 5 RI. 

. L. 1. 100; Waha v. Emperor, 6 Ind. Cas. 492; 11 Cr. L. 

J. 3^ 18 P L. R. 1910; Ghulam Mustafa v. En\peroy 

10 Ind. Cas. 833; 68 P. L. R. 191.; 45 P. W. R. 1911 

Cr.; 12 Cr. L. J. 260 and Ishar Dasv. Emperor, 17 Ind 

Ca^ 543; 36 P. W. R. 1912 Cr,; 13 Cr. L. J. 799; 258 P. 

L. R. 1912, referred to. 

_ The agoo (the receiver of stolen property in the 
interests of theives who form a gang) is a principal 

member of the gang and is within the purview of 
section 401. 

The words “usages of any body of men”, in section 
49 of the Evidence Act, do not cover the inferences 
or conclusions which village paacAayats are wont 
to draw on the basis of their experience from the 
behaviour of alleged thieves under certain circum¬ 
stances; and the opinion formed by the members of 
a panchayat as to the guilt of suspects when 
the latter decline to prove their innocence in the 
manner laid down by the fanchayat. is not a rele¬ 
vant fact. Evidence as to admissions and promises 
made by alleged tliieves before a panchayat is ad- 
missible without there being proof of the actual 
words used by the suspects before the panchayat. 


Appeal from the order of the Magistrate, 
hrst Class, Karnal, exercising enhinced 
powers under section 30 of the Criminal Pro¬ 
cedure Code, dated the 22nd May 1913, con¬ 
victing the appellants. 

Mr. Kirkpatrick, for the Appellants. 

Mr. Herbert, for the Respondent. 

JLJDGrMEMT.—. * * * # # 

* * per.^ons, who had 

been arrested on suspicion of being the 

thieves concerned in the very large num¬ 
ber of cattle thefts in the district, were 
then challaned together at the end of 
January 1913, under section 401, Indian 
Penal Code, to stand their trial in the 
Court of Mr. P. L. Brayne, who had been 
specially invested by the Local Government 
with powers under section 30 of the Crimi 
nal Procedure Code to try these persons. 
Atter the case came into Court but befofe 
the evidence for the prosecution was 
begun, the accused persons were divided into 
three gangs, and each gang was separately 
tried for an offence under section 401, Indian 

Eenal Code. * * * # « a 

oil XL 1 -Ln the hrsfc case, 

all the members of gang No, 1 have 
been convicted by the Magistrate under 
section 401, Indian Penal Code, and have 
been sentenced to undergo various terms of 
imprisonment and to pay heavy fines: 
in the second case, accused JS'o. 11 

discharged on 

t ^^®b^«ary 1913 and accused 

JNo. b, Albela, was acquitted, the remaining 10 
accused persons being found guilty under 
section 401 and sentenced to imprisonment 
and fane; and in the third case, four of 
the accused persons were acquitted, namely 
accused Nos. 2, 3, 4 and 6. and the remain-’ 
mg « accused were convicted and sentenced 
under section 401, Indian Penal Code. 

Three separate appeals have been preferred 
m this Court on behalf of the convicted 
members of gangs Nos. 1, 2 and 3, respec¬ 
tively, and the three cases have been argued 
before me most ably and exhaustively by 
Mr. Kirkpatrick, who has appeared for the 
appellants in each case, and by Mr. Herbert 
who has appeared for the Crown. The 
arguments have occupied altogetlier 12 days 
and every aspect of eacli of the three cases 
has been discussed at great lengtii on both 
sides, and I have carefully gone through the 
bulky records with Mr. Kirkpatrick and 
Mr. Herbert, whe have spared no pains to 
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lay before me everything which they con¬ 
sidered material to the decision of these 
appeals. 1 must express my obligations to 
these gentlemen for the assistance they 
have rendered me in unravelling the tangled 
skein of the evidence relating to certain 
material points in these cases; and I may 
also note in this place that some of the 
statements, which have been prepared under 
my direction by Mr. Macpherson, Super¬ 
intendent of Police, who has been present 
in Court tliroughout the trial of these 
appeals, have also proved to be of great use 
to me in reducing to some sort of order the 
bewildering details deposed to by the wit¬ 
nesses for the prosecution. 

* * * # 

It would be convenient to state in this 
place that the introduction to the three 
judgments, wliich extends over no less than 
68 manuscript pages, deals mainly with the 
following points:— 

(1) The prevalence of the crime of cattle 
lifting in the Karnal District since a very 
long time, the ease with whicli owing to 
the physical features of the country the 
cattle lifters can commit their depredations 
and escape detection, and the extensive area 
which iH covered by their thieving operations. 

UJ I lie existence in the district of 

organized bands cattle lifters and their 

relations with certain influential men of 

their fraternity who are called agoos ie 

receivers or passors-on of cattle, wlio are 

said to be the mainstay of the gangs and 

their most active helpers and supporters in 
times of trouble. 

Ob Vuriuus u-ay.s i„ wjuVI, (|,e villagers 

trace tlicir stolen cattle to llie 1,a,nits of tlie 
tliievos ami tlie means v.lnVI, lliey generally 
employ for recovering tlieir cattle froiu 

tlie latter witliout liaving recourse to tlie 

Police or the Law Com-ts. 

(4) The very large part played hy wlrit 

t" “ 1'.. 

the occasion, n, the tiacking and re¬ 
covery of stolen cattle hy bringing: moral or 
social pressure to hear upon cattle thieves them¬ 
selves or on the o(/oos with whom the thieves 
uo hcheyeil to ho .associated, or hy employing 
threats of a resort to the authorities ^ 

(o) The yeiy great weight wliicl', attaches 

i :: of > 

... ^ innocence of 

sii.spected persons in conneefion with calfle 


thefts, and the absolute trustworthiness of 
the evidence given in the present cases by 
persons who had acted as members of such 
panchayats. 

(6) The identification of stolen cattle at 
the camping ground in Karnal out of the 
large herds of cattle which were seized and 
collected by the Police after the present 
appellants had been arrested on suspicion 
in January 1913. 

(7) The value of the evidence given by 
the prosecution witnesses and the cumulative 
effect of that evidence. 

(8l The value as evidence of the alleged 
admi.ssions made by the appellants or some 
of them to panchayats on different occasions, 
and the inferences drawn by the panchayats 
from their acts or attitudes as regards their 
guilt or innocence. 

* * * 

Reverting now to the 4tb, 5th and 8th 
points noted above, I must say at once 
that, in my opinion, the Magistrate has gone 
wrong in attaching too much importance to 
the proceedings of the Panchayats referred 
to by the witnesses for the prosecution and 
has in this connection admitted evidence 
which is clearly inadmissible. The machinery 
of the Panchayats is thus described by 
the Magistrate (page 11), **once the owner 
of the lost cattle is satisfied that he has 
found the thief or the agoo, he takes a few 
friends, including, if possible, one or two 
influential men of his own or a neighbouring 
village, and visits him at his village.” 

ilr. Kirkpatrick has referred to these pas¬ 
sages in the introduction with a view to 
show that the Magistrate has seriously erred 
in admitting as evidence in these cases the 
opinions of the Panchayats as to the alleged 
guilt of some of the appellants in connection 
with certain cattle thefts when, according to 
the prosecution, on the Panchayats going to 
them the appellants refused to treat with the 
Panchayat or to take the oath of innocence 
or to got auotlier man to take such oath. 
I think that this contention is correct, 

relied on section 49 of the 
Evidence Act in support of his argument 
that the opinion of the members of the 
Panchayat in cases such ns those I'eferi'ed 
to by the Magistrate is admissible. I 
cannot accept tins contention. In my opinio'u 
the words usages of any body of men” 
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which occur in section 49, do not cover the 
inferences or conclusions which Panchayats 
of the kind mentioned by the Magistrate 
are wont to draw on the basis of their 

experience from the behaviour of alleged 
thieves under certain circumstances; and 
the opinion formed by the members of the 
Panchayat as to the guilt of the suspects, 
when the latter decline to prove their 
innocence in the manner laid down by the 
Panchayat, is not a relevant fact under the 
said section 49. It will be observed that 
Magistrate goes much furtlier than Mr 
Herbert would go, for whereas under section 
49 of the Evidence Act the opinion of the 
Panchayat according to the learned Pleader 
would only be a relevant fact as to what 
the usage of the fraternity of the thieves 
m, the Magistrate holds that that opinion 
IS conclusive of the guilt of the alleged thief 
or, in other words, is proof positive that 
he IS in fact guilty.” For this view there 
is no warrant in law; and I, therefore, agree 
with Mr. Kirkpatrick that the Magistrate is 
seriously mistaken m treating as evidence, 
and as evidence of a most valuable kind 
the opinion formed as to the guilt of some 
of the appellants by certain prosecution 
witnesses when they went to them as mem¬ 
bers of a Panchayat m connection with an 
alleged case of cattle theft. I have accord- 
iiigly treated all such opinions as irrelevant 
and have excluded them altogether from 
consideration. 


re ations had the cattle which were the 
subject of inquiry and that he promised to 
restore tlien. How far such admission and 
promise can be treated as evidence of the 
man being actually guilty of theft is another 
matter, but there can be no doubt that the 
evidence as to such admissions and promises 
IS admissible without there being proof of 

the actual words used by the suspect before 

tne ranchayat. 

* * 


The value of admissions alleged to have 
been made before the Panchayats by suspected 
thieves is, of course, a different matter. Mr. 
Kirkpatrick strenuously contended that, ex¬ 
cept in cases in which the actual words of 
an admission of guilt said to have been 
made by one of the appellants have been 
proved, evidence as to such admissions 
having been made before Panchayats is not 
admissible. The answer to this argument is 
two-fold. In the first place, we find that 
very many of the prosecution witnesses have, 
in each of the three cases, given, if not the 
actual words, at least the substance of the 
admissions made before them, which, in my 
opinion, sufficiently complies with the require¬ 
ments of the law. In the second place, the 
evidence given by .some of the witnesses’does 
not relate to the actual admissions of guilt 
but is only to the effect that the thief con¬ 
cerned admitted that he or his friends or 


_ So much for the Magistrate’s introduction. 
^ Before dealing with the individual cases of 

! separately, it would clear 

^ the ground to notice briefly the law appli- 

' S ® to them, which is contained in section 
, 401 of the Indian Penal Code. As to the 

_ proper interpretation of that section the 
following authorities were cited before me 
on both sides: In re Shriram Venhatasami (!)■ 
Heem V. Crown (2); Afrtdi v. Empress 
(3 ; Empress .iy. Shihha' (4); Empress v. 
Jahangira Empress v. Kure (6); Empress 
V. Naba Kumar Patnaik (7); Mankura 

Pasi y. Queen.Empress iSh Public Prosecutor 

UUj, (rhulam Mustafa v. Emperor (H). 
Ishar Das v. Emperor (12). I have carefully 
considered all these rulings and have given 
every weight hi the respective arguments of 
Mr. Kirkpatrick and Mr. Herbert as to 
how far the evidence on the record of each 
ot the cases before me is sufficient for 
proving the necessary ingredients of the 
offence of which the appellants have been 
convicted by the Magistrate in the Court 
below. What the decisions of the various 

-tligh Courts in fact lay down is this To 
sustain a conviction on a charge under sec- 
ion 401, Indian Penal Code, it is necessary 
to prove (1) that there existed a gang of per- 
sons; (2) that those persons were associated 

(1) 6 M. H. C. R. 120. 

(2) 37 P. R. 1869 Cr. 

(3) 9 P. R. 18S0 Cr. 

(4) A. W. N. (1886); 15. 

(5) A. \V. N. (1886 ; 16. 

(6) A. W N. (1886); 65. 

(7) 1 C. W. N. 146 

(8) 27 C. 139;4C.W.N.97l. 

^^00) 6 Ind. Cas. 492^ IS P. L. R. 1910; 11 Cr. L. j. 

1.1.» ml": C'. 
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for the purpose of committing theft or 
robbery; (3) that theft or robbery was to 
be committed habitually; (4) that the accused 
was a member of such gang. The habitual 
commission of theft necessarily implies an 
aggregate of acts by some members of the 
gang or by all of them, but it is not neces¬ 
sary that each individual member of the 
gang sliould be proved to have habitually 
committed theft in company with the other 
members. Once it is established that a gang, 
however small in number, was formed for 
tlie purpose of habitually committing tlieft, 
all persons who thereafter joined tliat gang 
in one or more cases of theft come within 
the purview of section 401. There may be 
cases in which an accused person would 
be guilty under section 401 without proof 
of his having committed even one theft 


either by himself or in company with the 
other members of the gang, but in such 
cases there mu.st be very clear evidence of 
bis membersliip of tlie gang and of the fact 
tliat the gang consisted of persons associated 
for the purpose of habitually committing 
theft. The accused, whether lie is himself 
a tliief or not, must belong to a gang of 
persons who mahe it their business to commit 
theft; and though it is not essential for the 
purpose of conviction under section 401 tliat 


the evidence again.st the accused should si 


10 w 


the .same degree of particularity, accurac 
01 fulness (if di'tails as to the coinmis.sio 
of eacli individual theft in a series of erimc 
as is reiiuired to support a sulistantiv 
charge of that crime in a separate proseci; 
turn foi one act of tlK'ft, it is necessary t 
prove that the por.son aeeu.sod w.is ns.soeiate 
with otlier.s who were all inspired with tli 
Common intention and purpose speeilied i 
the section,^namely, the habitual <mmmissio 
of thefts. The faet of as.sociation and th: 
(*f the habitual commission of (heft bavi 
however, to be proved by evidence wide 
would be admissilde according to the Kvidem 
Act and, tlit.'refore, evidence of bad eliaracti 
or ^ of general repute .such as would 1 
sunieient, for instance, in connection wit 
proceeding.^ under section 110 of the Criin 
nal I’roeednre Code is inadmissible again: 

persons who are tried under .section 40 
Indian I'enai Code. The fact tlmt an accuse 
person is of bad citaracter or is reputed j 

1)0 a thief ora hal>i(nal thief is no evidenc 

against him for the purpo.ses of a chai-n 


under the aforesaid section \^Empress v. Naba 
Kumar Patnaik (7); Mankur Pasi v. Queen- 
Empress (8); Public Prosecutor v. Bonigiri 
Potfigadu (9).] 

Tlie gist of Mr. Kirkpatrick’s argument 
was that in none of the three cases before 
us had it been proved that there was a 
gang of persons associated for the purpose 
of habitually committing theft and that 
the individual appellants belonged to such 
a gang. The learned Counsel admitted 
that in order to bring his case within sec¬ 
tion 401 each individual member of the 
alleged gang need not have taken part in 
any single theft committed by the other 
members thereof; but he insisted that 
there must be clear proof of association 
among a reasonable number of persons (ac¬ 
cording to him generally more than two) for 
the specific purpose of habitually committing 
theft; that the association must have direct 
reference to that purpose and to no other; 
that the habitual commission of theft by 
the persons constituting the gang must be 
established by direct evidence as to the 
commi.s.sion of individual thefts by some or 
by all of them jointly; and that if the 
fact of the association can be referred to 
some purpose other than the purpose specified 
in the section in question, then the mere 
fact of an accused person having been 
associated with a number of persons who 
are all in.spired with the illegal intention 
would not make him liable under the sec¬ 
tion. In other words, it was contended 
that even in cases whore thefts are proved 
to have been committed by more than 
one of tl»e accused persons jointly, it must 
1)0 shown, for the purposes of section 401, 
iliat they were committed, not as isolated 
thefts for the benefit of the thieves them¬ 
selves, but for and on behalf of the whole 
gang wlio wore on their trial under that 
section. As regards the agoos^ whose posi- 
tii>n in the three gangs has been explained 
by the Magistrate, it was argued that, on 
tlie ^Magistrate’s own showing, they wei'e 
simply habitual receivers of stolen cattle; 
and that, although they may have received 
stolon cattle from the alleged members of 
tlip three gangs, such receiving must have 
been for tlieir own benefit, and they had, 
therefore, no direct concern with the gang 
so far as the habitual commission of theft 
by the gang is concerned. Habitual thieves, 
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if they are associated together for the 
purpose specified in section 401, may come 
Avithin its purview, but not habitual 
receivers of stolen property from those 
thieves, the case of the latter being specially 
provided for in section 413 of the Indian 
Penal Code. The latter part of tlie argu¬ 
ment can be disposed of in a few words. 
The evidence in these cases, Avhich I shall 
discuss in its proper place, sufficiently estab¬ 
lishes, in my opinion, that the ogoo is an 
important part of the machinery devised by 
the fraternity of the thieves in the Karnal 
District for the purpose of carrying on their 
depredations successfully. It is not correct 
to say that these agoos receive stolen 
property for their own benefit and on their 
own behalf; in some instances they keep the 
stolen cattle in their oAvn possession, Avhile 
in others they pass them on into other 
hands; but whether they adopt the one device 
or the other, the object in most cases 
is to have possession of, or control over, the 
stolen cattle in the interests of tlie theives 
Avho form a gang. Whenever the aggrieved 
owners succeed in tracing the stolen cattle 
to the agoo or to any of the other persons 
to whom he has passed on the cattle, the 
agoo himself takes a direct and prominent 
part in the negotiations for the restoration 
thereof in such a manner as to show by his 
conduct that he is not protecting his indivi¬ 
dual interests solely, but that he is moving 
in the matter as the representative member 
of a larger group. The evidence in these 
cases seems to me to show that the agoo^ 
though not himself the thief, is a principal 
member of the gang of thieves, and but 
for his existence as part of the organization, 
the members of the gang Avould J^id it 
risky or difficult to habitually commit the 
crime of cattle lifting. He is so inextricably 
mixed up with an organized band of thieves 
that his alleged individual capacity of 
receiver of stolen property is indistinguish¬ 
able from the part he plays in keeping pos¬ 
session of it or in passing it on into safer 
hands Avith the primary object of rendering 
it difficult for the original owners to trace 
it, the ultimate purpose almost always being 
to hold the property for the benefit of the 
thieves as Avell as of himself. I gather that 
the chief function of the agoo in connection 
with the crime of cattle lifting Avith Avhich 
Ave are dealing in these cases, was to afford 


special facilities for the concealment or 
disposal of stolen cattle, thus effectually 
helping in tlie successful commission of 
thefts and, on the approach of village 
Panchayats, to hold negotiations Avith tliem 
as a spokesman of the thieves and, Avhere 
necessary, to ward off or delay further action 
by the Panchayats by promising restoration 
of cattle and sometimes actually restoring 
them to the real OAvners. If this much be 
established by the evidence, I do not see 
hoAv it can be rightly argued that the 
agoo is simply and solely a habitual receiver 
of stolen cattle, and that even if he has 
constant dealings Avith individual thieves or 
groups of thieves his case cannot fall 
Avithin the purview of section 401, Indian 
Penal Code. As I have said above, in 
order to sustain a charge under that section 
it is not necessary that an accused person 
should have committed a single act of theft 
himself: all that is essential is that he 
should belong to a group of persons Avho 
are associted for the purpose of habitually 
committing theft. And this is precisely 
what, in my opinion, has been proved to be 
the position of the three appellants avIio have 
been convicted as the agoos of the three 
gangs in these cases. 

As regards the first branch of Mr. Kirk¬ 
patrick’s agrument, the prosecution have, 
of course, to prove that each of the appellants 
belonged to a gang of persons and that those 
persons Avere associated for the purpose of habi¬ 
tually committing theft. As laid down in 
Public Prosecutor v. Bonigiri Pottigadu{d)'. “The 
a.ssociating and the purpose of the associa¬ 
tion may be proved by direct evidence, such 
as evidence that the accused, or the accused 
and others, met and determined to join 
together for the purpose of habitually com¬ 
mitting dacoity.In the absence of 

direct evidence the associating and the 
purpose of the association may be estab¬ 
lished by proof of acts from Avhich they 
may be reasonably inferred.” It is proof 
of this latter character that the prosecution 
claim to have adduced in these cases, and it is a 
question in each case as to Avhether that proof 
is sufficient for the convictions of the appel¬ 
lants in that case under section 401, Indian 
Penal Code. 

* * * * ^ 
Before discussing the evidence in regard 
to each appellant, I may note in this place 
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that Umrao Singh nlins Lala, Lamhanhrnt 
Imritpur Kalaii, wlio was clialhined as 
accusetl No. II in gang No, 2, was, at the 
request of the Public Prosecutor, discharged 
by the Jlagistrate on the 20tli February 
1913 (.see page 3 of the record in the ca.se of 
gang No. 2). On the 12th of March, i.e. 
about three weeks after lie had been dis¬ 
charged, Lala was examined as a witne.ss 
for the prosecution, first in ca.se No. 1 
w'hich is the subject of the pre.sent appeal 
and thereafter in ease No. 2. His cross- 
examination was reserved, and it was not 

ril that he was cross- 
examined by the defence in both the case.s. 
Some reliance has been placed by the 
Magistrate on Lala’s evidence in both the 
cases in respect of matters as to which 
that evidence has been corroborated by 
independent evidence. Mr. Kirkpatrick for 
the appellants has taken strong exception 
to the procedure of the prosecution in relation 
to Lala. He has urged that if the pro.secution 
intended to examine Lala as a prosecution 
witne.ss and his di.scharge in ca.se No. 2 
was procured .simply with that end in view" 
his statement .should have been taken down' 
immediately after ho was di.sehargod. 
Instead of that, lie was examined about 
three weeks later, and it is rea.sonable to 
presume that in the meantine he liiid been 
persuaded and tutored by the prosecution to 
give evidence on material points in their 
favour. In fact, the learned Uounsel suggest¬ 
ed that he pro.socution mu.st have wo,, him 
over to tlieir side and asrcrtaiiicd wlnt ho 
was going to say i„ their favour befo,.o 
asking the JIagi.strate to discharge him 
1 has suggestion is not bo,me out by anythin.: 

Ill the Police papers, as (here i.s „„ (,,mi. 
any statement having been made by Lal-i 
before the Police until afte,. he had bee 
discharged by the Magi.strate. 1 think 
lowever, that it was noce.ssary i„ the ends of 
.instice to examine Lala as a witne.ss .so,,,, 
.ifter ho was discharge,I, ami the fact that 
lie was not so examined -loes, to a cerlal, I 
extent, detract from the value of his evidence 
.His evidence, however, cannot be whollv ' 
Ignored in a case .d this ki,„l, a„d whereve ■ ' 

.. "■ material particulars by 1 

independent evulence, it shouhl, 1 think be 

a(.'(.-t*]>led a.s reliahlo. ’ ^ ^ 


that this man is separate from his fatlier, 
Beja, and has nothing to do with the 
Bahlolpur The only owners who live 

jointly with Beja are Moola and Kahiz, and 
in order to make Munnakka liable as a 

’s gang very satisfactory 
evidence of his association with his father 
and brothers or with some of the other appel¬ 
lants in the habitual commission of thefts 
must be forthcoming. In my opinion there 
is no such evidence on the record. There is 
only one case against liim alone, and of 
the eight cases which are said to be proved 
against him as sliowing liis association with 
his father and his brother, I find that the 
evidence regarding cases Nos. 57, 102 and 
104 is not very convincing so far as 
Munnakka’s alleged sliare in the thefts is 
concerned. Beja figures prominently in 
those cases, and the mere presence of Alun- 
nakka when the Pauchaj/afs went to Beja 
does not necessarily establish the association 
of Munnakka with his father or his 
otlier brothers. 1, therefore, hold that it is 

not proved that Munnakka belonged to tliis 
gang. 

% di JL ^ 


* 

No. 3, Mnnmikka. Tlio ovidoiiee proves 


[ have now dealt with each appellant in 
this case sepamtely; and as a result of the 
findings recorded above I hold that Beja 
Na 1, Jiianda, Moola, Kahiz, Kundan, 
Ajab, Majnun, Beja No. 2, Niadar No. 1, 
Sheo Cliand, Ramji Lai and Bhagwana all 
belong to a gang of persons associated for 
the purpose of habitually committing cattle 
Ibeft; and I accordingly hold that they are 
all guilty under section 401, Indian Penal 
Code. I may note here that the learned 
Counsel for the appellants did not touch 
the evidence for the defence in his argn- 
nient before me, nor did he urge that in 
ilie event of the appellants being held 
guilty under section 401 aforesaid the 
sentences passed upon them by the Magis¬ 
trate were too severe. I think myself that 
such a contention on the part of the learned 
Counsel would not have been justified, as 
I IS clear that in vie^Y of the great pre- 
valonoo of tlio crime of cattle theft in the 
Knrnal Di,strict and of the serion.s loss which 

ti **^*^!' Ili6 cattle owners by reason 

ot the depredations of cattle thieves extending 
over a long time, persons wlio are found guilty 
«'idor sectum 401 must receive deterrent 
i>eiitenco.s, I have, therefore, no hesitation 
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in maintaining the sentences of the above- 
mentioned appellants whom I have held 
guilty under section 401, Indian Penal Code, 
and I dismiss the appeal so far as they 
are concerned. As regards the remaining 
appellants, Munnakka, Abdulla, Kanahaya 
and Niadar No. 2, I hold that it is not 
satisfactorily established that they are mem¬ 
bers of a gang of thieves within the mean¬ 
ing of section 401; and accordingly accept¬ 
ing their appeal, I set aside their convictions 
and sentences and acquit them. 

Appeal partly accepted and partly dismissed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 458 op 1912. 

Taken up Case No. 12 of 1912. 

November 26, 1912. 

Fresenti — Justice Sir Ralph Benson, Kt., 
and Mr. Justice Sundara Aiyar. 

In re S. SUPPAYA THARAGAN— 

Accused. 

Criminal Procedure Code (Act V of 1898), ss. 476, 
537 (b) '—Order to prosecute—No order directing 
accused to be taken to ruiarest Magistrate—hregularity 
in proceedings, effect of. 

An order directing the prosecution of an accused, 
under section 476, Criminal Procedure Code, is not 
illegal but irregular if it does not at once direct the 
accused to be taken before the nearest first Class 
Magistrate, and the irregularity is such as is expressly 
cui’ed by section 537 (6), Criminal Procedure Code. 

In the matter of the petition of Bhup Kunwar, 26 A. 
249; A. W. N. (1904) 15; 1 Cr. L. J. 73, dissented from. 

Case taken up under sections 435 and 439 
of the Code of Criminal Procedure (Act V of 
1898), by the High Court to revise the 
judgment of the Acting District Judge, in 
Criminal Appeal No. 27 of 1912, preferred 
against that of the Joint Magistrate of Palghat 
Division, in Calendar Case No. 19 of 1912. 

Mr. A. Sundaram, for the Accused. 

Mr. C, F. Napier, Public Prosecutor, for 
the Crown. 

ORDER.—We are unable to agree with the 
Sessions Judge that there was any illegality 
in the order of Thomas, the Magistrate, under 
section 476, Criminal Procedure Code, on the 
15th January 1912. 

His omission to at once direct the accused 
to be taken before the nearest first Class 
Magistrate was at most an irregularity, which 
was set right by the subsequent order 
directing him to be taken before such Magis- 


PWA ME V . SAN ALA. 

trate. Such irregularity is expressly cured by 
section 537 (h), Criminal Procedure Code. 
We are unable to agree with the view 
taken by Stanley, C. J., in In the matter of 
the petition of Bhup Kuuivar (l) with refernce 
to the construction of that clause. 

We set aside the order of acquittal made by 
the Sessions Judge and direct him to restore 
the appeal to his file and dispose of it accord¬ 
ing to law. 

Order set aside, 

(1) 26 A. 249; A, W. N. (1904) 15; 1 Cr. L. J. 73. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No. 376B op 1913. 

January 30, 1914. 

Present: —Mr. Justice Twomey. 

PWA ME—Applicant 

versus 

SAN HLA alia^ LEONG POKE SHU— 

Respondent. 

Criminal Procedure Code {Act V of 1898), s. 488— 
Maintenance— Wife — Husband, 

Under section 488, Criminal Procedure Code, a 
woman cannot be granted a maintenance order 
against a man unless she proves herself to be his 
legal wife according to his personal law. 

Mr. Wiltshire, for the Applicant. 

Mr. Dawson, for the Respondent, 

JUDGMENT.—In this maintenance case 
under section 488 of the Criminal Procedure 
Code, the applicant Ma Pwa Me is a Burmese 
Buddhist and the respondent San Hla alias 
Leong Poke Shu is the son of a Chinese 
father by a Shan mother. The parties are 
proved to have cohabited for six or seven 
years and to have had two children, one 
of whom is living, but there was no mar¬ 
riage ceremony of any kind. The Magistrate 
has found that even if they were both 
Burmese Buddhists, the circumstances do not 
give rise to a presumption that there was 
a legal marriage. He has found further 
that the respondent, San Hla, was not a 
Burmese Buddhist and that there was no 
marriage according to the Chinese Customary 
Law applicable to the respondent. 

As regards the latter finding, it is clear 
that a maintenance order could not be grant¬ 
ed against the respondent unless it was 
proved that the applicant was his legal wife 
according to his own personal law. An 
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attempt was made to prove that San Hla 
was converted to the Burmese form of Bud¬ 
dhism, hut the evidence is not sufficient. He 
paid reverence to ptmgyis and listened to 
their sermons, and when one of his children 
died lie took part in ceremonies which are 
usually performed by Burmese Buddhists. He 
also became a member of a society for promot¬ 
ing Buddhism, but it is admitted that several 
other Cliinese belong to this Society without 
abandoning their own special form of wor¬ 
ship. One witness states that when San Hla 
was a boy he was SfiiupipCd during tlie 
April holidays. But this is denied by his 
father and the allegation cannot be regarded 
as proved. The respondent produced several 
witnesses who state that lie has always 
followed Chinese forms of worship. I agree 
with the following remarks of Mr. 

Justice Parlett in Manny Tnn Tha alias 
Wong Kin v. Ma Pu (1); “The grounds 
on which the Afagistrate considered 

applicant a Burmese Buddhist are that he is 
commonly known hy a Burmese name; that 
he worships at pagodas^ pays reverence to 
Buddhist monks and keep.s fast days at 
Buddhist monasteries; and that he built a 
Buddhist monastery and dedicated it accord¬ 
ing to^ the ritual observed by Burmese 
Buddliists in such cases. Jt is a matter of 
common knowledge and experience that 
Cliinamen long resident or born in this 
country adopt a linrmese name. As regards 

the other points, tliey indicate that he is a 

Buddhist, as lie admits Im is, but tliere is 
notliing to sliow tliat tlie practices be followed 
differ from those followed by all Chinese 
Buddhists, whether in lJurma or elsewhere 

much less that they are the peculiar charac¬ 
teristics of lUirmese Buddhists.” 1 think 
the M=tffi.str.te was a,i,al„st 

.San Illa.s a l(.pre(l eonversan, to the linnneso 
form ot Ihuhllusm. Ev,.,. if this cenversioM 
had l,ecn I'n-vod J donht whether it w.a.ld 
follow that .ban Ilia should he Inddamenalde 
othe ru.stom.s hy whirl, the n.arriages of 
Uirnuose Hinldlnsts are regulated, tint as 
I lind that .San Hla is a Chinese Ifuddhist it 
rs ,dear that the vali.lity „f the marriage 
alh.ge.l in this ra.se must .lepoial on the Cns 
tornary 1 ,a w applirahle t,. Chine.se Duddhist^. 

It IS ailiniffi.il that there was not even the 
.senililanre of a marriage according toChine.so 


0) 8 Tn.l. Tas. -ir)2: 3 bur. f,. T. G7: 11 Or. L. J. 051 


custom. It is not alleged that any of the 
preliminary steps enumerated in Parker’s 
work on Chinese Family Law were fulfilled. 

As I find that the respondent is a Chinese 
Buddhist and that there was no marriage 
according to Chinese Customary Law, it is 
not necessary to deal with the further 
question whether the relationship of the 
parties would have amounted to a legal 
marriage if they had both been Burmese 
Buddhists. 

The application is dismissed. 

Application dismissed 


ALLAHABAD HIGH COURT. 

CiiiMijjAL Revision No. 588 ov 1914, 

August 8, 1914. 

Present: —Air. Justice Piggott. 

FARZAND ALT—Applicant 

t'ersus 

HAKIAI ALI—Op posiTE Party. 

On'mimi/Procf-.bnr Codf* (^rf r o/189S), jt, 133— 

Xominntion oj jnror.'t—Principle to fed ob.‘«erre(i hy 
(jinfrafcii. 

It IS not illegal for a Mngisti-nto to address any 
iinpiirv to the person who first came forward to draw 
his attention to tlie existence of an alleged pnblio 
nuisance, with a view to ascertaining the names of 
respectable and independent residents of the neigh¬ 
bourhood who would bo willing to servo on the jury 
Imt it would be highly improper on his part to appoint 
to serve on the jury the friends or supporters of the 
person at whoso instance the proceedings are being 
taken. 

It is, however, expedient that in all proceedings, 
initiated under section 133, Criminal Procedure Code, 
the Magistrate should bear in mind that he is sup- 
loosed to b(‘ acting purely in the interest of the public 
and sliould bo on his guanl against any tendency to 
use tlie section ns a substitute for litigation in Civil 
(’ourts in order to the settlement of a private dispute. 

rpcuflra Xnth Bhuttacharjee v. ff/u’tish Chandra 
Bhutfncharjocy 23 C. 409; Kylash Chunder Sen v. Bam 
Lot Miffra, 26 C, »S69, Afir Imam Ahdal i4zu v. QiiCen- 
iaipre.s.s, 4 P. R. 1897 Cr., referred to. 

Criminal revision from an order of the 
Afagistrate of Aleerut. 

Afessrs. J. J. Simeon and Uma Shankar 
Bajpai, for the Applicant. 

The Hon hie Dr. Tej Bahadur SaprUj for 
the Opposite Party. 

JLDQApiNT.—This is an application in 
revision in respect of certain pwceedings 
taken bj-- a Afagistrate under section 133 and 
the succeeding sections of the Code of Crimi¬ 
nal Procedure. The matter appears to have 
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been brought to the notice of tlie Magistrate 
by a petition presented by a person of tlie 
name of Hakim Ali. That petition stated 
in substance that Farzand Ali, who is the 
applicant now before mo, had recently 
enlarged his dwellin-ghouse by making 
certain constructions which had the effect of 
obstructing a portion of a public way used 
by the residents of two villages, and that 
serious inconvenience was thereby being 
cau.sed to the petitioner and other residents 
of the neighbourhood. After notice had 
issued to Farzand Ali, the latter applied in 
accordance with law for the appointment 
of a jury to try the question whether the 
conditional order issued by the Magistrate 
for the removal of the alleged obstruction 
was a reasonable and proper order. Farzand 
Ali, as he was entitled to do, nominated 
two jurymen. I note that he nominated two 
co-religionists of his own. The Magistrate 
appears to have inquired from Hakim Ali 
whether he could suggest the names of two 
other suitable persons to serve on the jury 
and thereupon Hakim Ali presented a petition 
•suggesting the names of two Hindu residents 
of another village. The Magistrate then 
proceeded to nominate a foreman. It has 
been brought to my notice' in the course of 
argument that the foreman originally 
nominated by the Magistrate declined to 
serve, that the Magistrate thereupon 
nominated another gentleman, a Muhamma¬ 
dan, and that this nomination was objected 
to on behalf of Farzand Ali. I have not 
pursued the history of this objection further 
because no plea is taken in the petition 
before me with regard to the appointment 
of the foreman. After the majority of the 
jury had decided the question referred to 
them in a sense unfavourable to Farzand Ali, 
the Magistrate proceeded to make his order 
absolute in accordance with law. Objection i 
is now taken before this Court that the ( 
entire proceedings before the Magistrate, i 
from the date of the order constituting the i 
jury, are illegal and void by reason of the 1 
fact that two of the jurors were appointed on a 
the suggestion of the petitioner, Hakim Ali. i 
There is authority for this proposition i 
in the cases of Naih Bhuttachariee t 

V. Khitish Ghandra Bhuitacharjee (1) a 


and Kylash Chunder Sen v. Earn Lai 

* 


(1) 23 C. 499. 


e MUtra (2) m some older cases of the 

e same Court referred to i„ the above 

J decrsion, and I have also been referred to 

f ^tion 133 ot Ik. Cod. of P„cSl 

the Magistrate should bear in mind that he 
t is supposed to be acting purelv in 
r interests of the public, and should be on hL , 
. guard against any tendency to use this 

1 section as a .substitute for litigation in the 

^ Civil Courts in order to the settlement of a 
i pi ivate dispute. In the present case the 

question before the Magistrate was whether 
therehad been an obstruction to a public 
W, to the injury or inconvenience of menl' 
bers of the public entitledtou.se the .same 

Hakim All had no locus standi in the matter 
once he had performed what was perhaps ' 
Ins duty as a good citizen in callino' 

attention of the Magistrate to the existence 
of the nuisance. In so fur, therefore as the 
rulings to which I have been refer’red ay 
down the principle that it is exDedipn+ 
Magistrates should be on their guard against 
allowing a proceeding of this sort to assume 
the character of a private litigation and 
allowing it to be treated as a di.spute to 

which two private individuals representing 

opposite interests are the parties, I am in 
entire accord with the same. I ’still moie 
emphatically approve of the principle Tld 
down in the Punjab case above referred to 
that It would be highly improper on the 
part of a Magistrate to appoint to serve on 
a jury of this sort the friends or supporters 
of the person at whose instance the Ooceed 
ings under Chapter X of the Code of cOmi- 
nal Procedure are being taken. At the same 
time it must be remembered that it is often 
not an easy matter for a Magistrate to secure 
the services of a foreman and two independ 

ent jurymen to undertake in the publt 

mterests an inquiry of this sort, it may b^ 
in some village distant from headquarters 
If the rulings to which I have been reWd 
are supposed to lay down the principle toat 
it IS illegal for a Magistrate to address any 
inquiry to the person who first came forward 
to draw his attention to the existence of Z 
alleged public nuisance, with a yiew to 

(2) 26.0. 869. 

(3) i P. R. 1897 Cr. 
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ascertaining tlie names of respectable and 
independent residents of tbe neighbourhood 
who would be willing to serve on the jury, 
then I am unable to concur in any such 
principle. It clearly goes beyond anything 
which is to be found in the provisions of 
the Code of Criminal Procedure itself, and 
it also goes beyond the requirements of tlie 
effective and impartial administration of 
justice. The criterion, therefore, which I 
would apply to a case of this sort, is whether 
the person at whose instance the proceedings 
were instituted was allowed to exerci.se 
rights not conferred upon him by law as if 
he were a party to the litigation, and 
whether as a matter of fact the jurors 
nominated by the Magistrate could rightly 
be described as friends or supporters of the 
aforesaid person. Even in the cases to which 
I have been referred, it is sufficiently clear 
that the underlying principle that the 
revisional jurisdiction of the Court should 
be exercised only to correct a manifest failure 
of justice, was clearly recognized. The 
record before me does not show that Farzand 
Ali at any time objected in the Court below 
to the two Hindu jurors who were nominated 
at the suggestion of Hakim Ali. Even 
in his petition to this Court he has not 
suggested, much less proved by affidavit, 
that these persons could bo regarded as 
friends or supporters of Hakim Ali. I have, 
therefore, no materials before mo wliich 
would justify tlie conclusion that these 
Hindu jurors were other than respectable 
an<l impartial residents of tlie neiglibourliood 
and suitable per.sons to liavu been calleil 
upon to act as sucli; on tbo contrary tlio 
silence of the applicant in revision justilies 
the opposite presumption. So far, tbere- 
foro, from being prepared to liold tliat 
tlio ^Magistrate’s proceedings were illegal 
or void, I do not lind tbein to be vitiated by 
any .such impropi-iety or irregularity as 
would justify tbo interferenco of this Court. 

1 lie application is, therefore, disinisscil. 

Applicdfion tlisnii.'isciL 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 681 op 1914. 

June 5, 1914. 

Present-, —Mr. Justice Sharfuddin and 

^Ir. Justice Teunon. 

HARNARAIN SARDAR and others— 
Accused—Petitioners 
versus 

EMPEROR— Opposite Party. 

Penal Code {Act XLV of 18G0), ss. 147. 353—Charge 
of rioting—Common object u'rongly stated, effect of — 
Acquittal—Conviction under another section, whether 
sustained ^Proper course — Procedure. 

Where in an appeal against conviction for rioting, a 
Sessions Judge acquits the accused finding that there 
has been an error or omission in the statement of the 
common object as sot out in the charge, but convicts 
them of an offence under another section, which the 
accused wore not calleil upon to answer, he commits a 
manifest error and the conviction cannot be sustained, 
as the accused aro prejudiced thei*oby. 

In such a case the order of acquittal made by the 
Sessions Judge should also bo set aside and the 
accused should be ordered to be re-tried on charges 
properly framed. 

^Ir. Noiioiiy Counsel, andBabus Jogendranath 
Mnherjce and Dharmodas Baiierjiy for the 
Petitioners. 

Babu Prohodh Chandra Ohafterjeey for the 
Crown. 

JUDGMENT.—In this case it appears 
that on the 9th of December lost, the day 
of the Mohnrrnmy there was a collision be¬ 
tween two processions or between 

tho.so processions or one or other of them 
and the Police Officers on duty at the time 
and place in question. Of the Mohurnim 
parties one was composed of the employees 
of the Budge-Budge Jute Mill and, one spoken 
of as tlie Katki Dol, of the employees of 
an oil depot. In the occurrence it would 
seem tliat four of the Police Officers and 
ihreo members of the Katki Dol were 
injured. 

The nine petitioners before us and some 
others were, therefore, placed on their trial 
before the Joint Magistrate of Alipore. 
Having heard the witnesses for the prosecu¬ 
tion the Joint Magistrate framed against 
the accused a charge of rioting and in the 
charge so framed, it was stated that the 
common object of the unlawful assembly 
which has culminated in the riot, was ** to 
assault the Police.” No charges were framed 
under section or section 323 of the 
Code. Wliy this ^Yas not done does not 
appear from the record. It may be that 
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the Joint Magistrate thought it unnecessary 
to ascertain "which of the accused before 
him, if any, were responsible for specific 
injuries. In the result the Joint Magistrate 
convicted the nine petitioners (and one other 
accused with whom we are not now con¬ 
cerned) and sentenced them under section 
147 of the Code to various terms of im¬ 
prisonment. 

On appeal the Additional Sessions Judge 
of Alipore came to the conclusion that the 
attack made by the mill employees was made, 
not upon the Police, but upon the members 
of the Katki Dol, and that the injuries 
suffered by some of the officers were sustain¬ 
ed in their endeavour to separate the two 
Moktirmm parties. 

Finding, therefore, that the petitioners were 
not actuated by any common design to 
assault the Police,” that the injuries caused 
represented the independent acts of indivi¬ 
duals, and that in respect of any such injury 
only the person inflicting it could be made 
responsible, the Sessions Judge held that 
the charges framed by the Joint Magistrate 
failed and, therefore, acquitted the petitioners 
of the offence of rioting. 

When from the evidence on the record 
the Sessions Judge deduced, as he appears 
to have deduced, that the common object 
of the petitioners and their companions was 
to assault the members of the Katki Dol, 
and when he also found that in the attack 
thus made upon that party some of its 
members were injured, whether upon these 
findings, if the Sessions Judge had been 
able further to hold that by the error or 
omission in the statement of the common 
object as set out iri the charge the peti¬ 
tioners had been in no way prejudiced or 

misled, the Sessions Judge should or should 
not have affirmed the convictions, is a matter 
we need not now discuss. 

Having acquitted the petitioners of the 
offence of rioting the Sessions Judge next 
proceeded to convict the petitioners of an 
offence under section 353 of the Code in 
respect of the assaults committed upon the 
several Police Officers. Here the Sessions 
Judge has fallen into manifest error. The 
petitioners had not been called upon to 
answer to any such charge and it cannot 
be said that they have not been prejudiced, 
for the judgment of the Joint Magistrate 
appears to show that in his opinion in the 


case of some, if not all of the petitioners, 
the evidence going to show that they had 
ini^vidiially inflicted specific injuries, though 
sufficient to establish general activity in the 
riot, was not sufficient to prove the com- 
mission of the definite act alleged. 

Moreover, in convicting the petitioners of 
an assault or assaults upon the Police the 
Sessions Judge has not found which Police 
Officer was assaulted by which petitioner, 
though in the view taken by him of the 
case such a finding was essential. 

We, therefore, set aside the conviction of 
and the sentences imposed upon, the peti¬ 
tioners under section 353 of the Code But 
having regard to the finding arrived at by 
both Courts, and having heard learned 
Counsel for the petitioners on this point 
as on other points, we think that in this 
case our proper course is to set aside also 
the acquittal of the petitioners under section 
147, and to direct that they be re-tried on 

fra-ned under sections 147, 

cL ^-PPropriate section 

of the Penal Code. We order accordingly, 

Me-trial ordered. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 767 of 1914. 

September 10, 1914. 

FresenU—Mx. Justice Piggott. 

E MP E RO R—A ppLi CANT 

versus 

GHASITE— Opposite Parpy. 

Criminal Procedure Code {Act V of 1898) ss 

m2 ~Sevhion~-Power of High Court to set asid^ order 
under s. 662 and to pass sentence. 

A High Court cannot set aside an order under 
section 562 of the Code of Criminal Procedure and 
of its own authority substitute for that order a sen¬ 
tence of whipping or of imprisonment. 

Criminal reference made by the Sessions 
Judge of Jhansi. 

FACTS of the case appear from 
the following reference of the Sessions 
Judge :— I have the honour to forward for 
favour of submission to the Hon’ble High 
Court the record of Emperor v. Qhasite, section 
379 of the Indian Penal Code. The findings 
of the Court are that Ghasite was found in 
the railway goods-shed with three bags 
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of gur in his possession. The evitlence 
shows that he had two companions. The 
Court believing the evidence of Mr. Norton, 
a mail engine driver and master of the accused, 
was of opinion that Ghasite had been sent by 
his master on an errand to the loco-sheds 
to find if Mr. Norton M'oukl be wanted 
to drive an engine tliat night and being 
accosted by two thieves gave way to 
the sudden temptation to join them. He, 
therefore, ordered the accused to give security 
for good behaviour for six months by 
executing a bond for Rs. 30, with one surety 
in the same sum. 

“ Mr. Norton’s evidence appears to me 
most unconvincing. As a mail driver he 
could only be put in charge of a mail train 
and all mail trains leave Jhansi between 
1-50 P. M. and 4 p. m. Tlie necessity for 
inquiries at 10 p. m. is not apparent. 

“ It is notorious that in Jliansi as else¬ 
where railway thieves are chiefly recruited 
from the lowest grades of railway employees 
and the servants of superior employees. 
The accused in tins case appears to be 
a typical railway thief wtu’king in concert 
with two others. Thefts in railway goods- 
sheds are so persistent and shameless that 
deterrent sentences .should always be passed 
on conviction. It is not right that the 
accused shouhl get oft’ practically scot- 
free because Ids previous good character is 
vouched for by Ids master, whose evidence 
does not appear to be worthy of credit. 

“ I, therefore, submit this case with the 
recommendation that the order under section 

56*3, Criminal Procedure Code, sliould be 
cancelled and a more suitable .sentence, 
either of whipping or imprisonment, should 
bo awarded.” 


JUDGMENT.—I tldnk there is piod deal 
to be said for the view taken of this case by 
the District jMagi.strate, but 1 am inclined to 
doubt whether it is worth this Court’s while 
to interfere. The District Magistrate seems 
to tliink tliat this Court in revision can set 
aside an tu’der under section 562 of the 
Cnde of Criminal Procedure and of its own 
authority sul»stitute for that order a sentence 
of wliipping or of impri.stinment. Under 
sections 4311/423, Criminal IhH.oedure Code, 
this Court cei-tainly coultl not take the 
action suggested. The provisions of section 
439 itself empower the High tauirt in revi¬ 
sion to enhance a sentence, b\vt it is clear 


that no sentence has been passed in the 
present case. The Court, instead of sentencing 
the accused, has ordered him to enter into a 
bond to appear and receive sentence when 
called upon. The point of law thus taken 
may appear a tecimical one, but it is closely 
connected with another question of consider¬ 
able importance, viz.y the question whether 
an appeal lies against an order under section 
562 of the Code of Criminal Procedure. I 
have recently followed the Punjab Chief 
Court in liolding that an appeal does lie, 
and that question necessarily depends upon 
the .soundne.ss of the contention that in a 
case like the present no sentence has been 
passed. It follows, therefore, that if this 
Court interferes at all in this matter, it can 
only order the ca.se to be re-tired. Under 
all the circumstances of the ca.se I do not 
think it worth while to take this step. Let 
the record be returned. 

Record returned. 


LOWER BURMA CHIEF COURT. 

Criminal Reference No. 93 op 1913. 

February 3, 1914. 

Criminal Appeal No. 979 of 1913. 

December 23, 1913. 

Present :—Sir Henry Hartnoll, Offg. Chief 
Judge, and Mr. Justice Ormond. 

PO MYA— Appellant 

versus 

E^IPEROR— Opposite Party. 

Cn'miHfl/PcomlHre Codt* (.Irf 1' o/1898), 234, 

230— Chnrcie^Joint trial ofjivo }X'rsous for fut) 

offruccs—Misjoindcr — Rc-trial of appi'Jlant. 

To onnblo more poisons than one to bo charged and 
tried together for more offences than one, the offences 
must all form part of the same transaction. 

Wheiv thoiv is a misjoinder i>f charges, the convictions 
and sentences must ho set aside and n re-triol ordered 
in the case of the accused who appeals, whether ho 
has l>eon pivjudiecd by the misjoinder or not. 

ORDER OF REFERENCE TO A BENCH. 

To'.ymky, J.—The appellant, Nga Po Mya, 
was tried jointly at one trial with another 
accused, Tun Lin, for two distinct offences 
of house-breaking by night and theft under 
section 457, Indian Penal Code, the first 
oft'once having been committed at the house 
of one Maung Lwin on the 30th August 
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1913, and the second at the house of one 
Maung Saung in another village on the 30th 
September 1913. 

The joint trial was, in my opinion, illegal. 
Under section 233, Criminal Procedure 
Code, the general rule is that there shall 
be a separate charge and a separate trial 
for every distinct offence. Sections 234, 
235, 236 and 239 state certain exceptions to 
this general rule. Sections 235 and 236 
are clearly not applicable to the present 
case. Section 234 permits the trial of an 
accused person at one trial for three offences 
of the same kind committed within 
twelve months, but this section does 
not apply to the case of two persons 
being tried together. The section which 
governs such a case is section 239, and it 
is an assential condition for the joint trial 
of two or more persons under that section 
that the offences with which they are 
charged should have been committed 
same transaction. It is not sufficient for this 
purpose to show that they were afterwards 
in joint possession of the proceeds of the 
several offences with which they are charged. 

It might be argued from the concluding 
part of section 239— and the provisions con¬ 
tained in the former part of this Chapter shall 
apply to all suck charges ”—that section 239 
and section 234 may be read together and that 
when two or more persons within the space 
of 12 months have been engaged jointly in 
more than one criminal transaction, they 
may be tried jointly at one trial for any 
number of the joint offences not exceeding 
three. It does not appear to me that this is 
the true meaning of the concluding part of 
section 239 ; I think the words the former 
part of the Chapter'^ refer only to the part 
headed ‘ Form of charges”, sections 221 to 
232 inclusive. 

In view of the decision of the Privy 
Council in Subramania Aiyar v. Emperor (1) 
the question is one of great importance, for if 
the misjoinder is contrary to the provisions 
of the Code the convictions and sentences 
must be set aside and re-trials must be 
ordered whether the accused persons have 
been prejudiced or not by the misjoinder. 
It is desirable that there should be an 
authoritative ruling on the matter. 

(1) 25 M. 61; n M. L. J. 233; 3 Bom. L. R. 540; 5 
0. W. N. 866; 28 I. A. 257 (P. C.); 2 Weii* 271. 


I, therefore, refer to a Bench of this 
Court the question whether the joint trial 
of the two accused persons in this case 
for two distinct offences was contrary to 
the provisions of section 239, Criminal 
Procedure Code. 

Mr. Eggar, Assistant Government Advo¬ 
cate, for the Crown. 

The Bench gave the following 

OPINION. 

aIartxoll, Opfg. C. J. — I can see no reason 
for differing from the opinion expressed by 
Mr. Justice Twomey. The meaning and 
applicability of section 239 of the Code of 
Criminal Procedure was considered by a 
Bench of the Calcutta High Court in the 
case of Budhai Sheik v. Emperor (2) and I 
am in accord with the reasoning of the 
learned Judges who decided it. To enable 
more persons than one to be charged and 
tried together-for more offences than one, 
the offences must all form part of the same 
transaction. Section 233 of the Code of 
Criminal Procedure lays down the general 
rule that there shall be a separate charge 
for each accused and that such charge shall 
be tried separately. The following sections 
lay down exceptions to the general rule. 
Sections 234 to 238 apply to cases where 
one person may be dealt with at one trial 
for more than one offence. Section 239 
applies to the trial of more persons than 
one jointly. The last words of section 239 
do not, in my opinion, mean that section 
239 and section 234 are to be read together. 

I am of opinion that they only refer to 
sections 221 to 232 inclusive. The charges 
in the present case were not, therefore, 
authorized by law, as they relate to distinct 
offences not committed in the same trans- 
a«tion. It was urged that if this view be 
taken, a new trial need not necessarily be 
ordered. As I read the decision in the case 
of Subramania Aiyar v. Emperor (1), 
there must necessarily be a re-trial in the 
case of Maung Po Mya, who has appealed. 

I notice, ho^vever, that Maung Tun Lin 
pleaded guilty and has not appealed and 
that his case was called for on revision 
by Mr. Justice Twomey. Our revisional 
powers under section 439 of the Code of 
Criminal Procedure are discretionary and 

in the case of Emperor v. Tha Byaiv (3), 

(2) 33 C. 292; 10 C. W. N. 32; 3 Cr. L. J. 126. 

(3) 4 L. B. R. 315; 9 Cr. L. J. 15 (F. B.). 
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a Full Bench of this Court did not set aside 
a conviction where an accused pleaded 
guilty and had not personally applied for 
revision although there was a misjoinder of 
charges in his case. It will be open to the 
Assistant Government Advocate to bring 
this case to the notice of Mr. Justice Twomey 
when he finally deals with the case of 
Maung Tun Lin. 

I would answer the question referred by 
saying that the joint trial of Mauug Po 
Mya and Maung Tun Lin in this case for 
two distinct offences was contrary to the 
provisions of section 239 of the Code of 
Criminal Procedure. 

Ormond, 3. —I concur. 

Question answered aceoi’dingly. 


ALLAHABAD HIGH COURT. 
Criminal Revision Petition No. 843 of 1914. 

October 14, 1914. 

Present :—Mr. Justice Piggott. 
BRIJNANDAN PRASAD and otiiek.s— 

Applicants 


versus 

[KMPBROR— Opposite Party. 

Criminal Procedure Code (/iff I' of 1898), m. 107— 
Breach of public peace—Magistrate should base his order 
on evidence on record and nut on personal knoivlcdyo 
outside record—Findings to justify order—When object 
laufulf order improper. 

The filial decision in a case should bo based simply 
and entirely upon evidence legally brought on to the 
record. Therefore, a Magistrate who possesses out¬ 
side knowledge of matters whieh are not evidence in 
a case under section 107, Criminal IVocediiro Code, 
slioiild keej) that knowledge out of Ins judgment and 
endeavour to base liis decision entirely upon the 
relevant evidence in tlio case. 


To justify an order under section 107, Criminal Pro- 
eedjiro Code, the Magistrate should find that even tlie 
j)erson jirocee<le<l against is likely to commit a breach 
of the peace or disturb the public trampiillity or to do 
any wrongful net tluit ju'obahly may oecusiona breach 
of the peace or di.stiirb the public trampiillity. 

(picrn-Kniprrss Abdul Kadii\ 9 A. A. W. 

N. ffb d'''l(d Sarain v. /w/q*er(>r, 8 1ml. Cas 

818; 7 A. L. J. 1 lo'l; 11 Cr. L. .1. 719, refoni'd to. 

The Jiimlu roitlentsof a town whose object was 
to take tlie DascliKt jiroeession, or to cause it to be 
taken, down a juirt ieuiar route, not foreiblv ami in 
(letianee of any prohibition whieli might he issued hv 
the authorities, but with tlie sanction and umler the 
ju’ulcctiuii of th(‘ aul lioritie.^, cannot be right Iv hound 
over under section 107, Criminal i'rocedure Code, to 
keej) the jieaei*. 


Criminal revision from on order of the 
District Magistrate of Bijnor. 

}i\essrs.-Sufya Chandra Mukerji and Bama 
Kant Malaviya, for the Applicants. 

Mr. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This is an application in 
revision against an order passed by the 
learned District Magistrate of Bijnor, direct¬ 
ing the twelve applicants to furnish security 
for keeping the peace under section 107 of 
the Code of Criminal Procedure. One of 
the original applicants has since died and the 
petition has been prosecuted on behalf of the 
remaining eleven. I may add that the District 
Magistrate’s immediate object in taking the 
proceedings resulting in the present order 
was to provide for the preservation of the 
public peace in the town of Najibabad during 
the last Dasehra festival. This has now 
passed off quietly, and from one point of 
view it might be said that, even though the 
period for which the applicants were required 
to furnish security has not yet expired, it has 
ceased to be a matter of serious importance 
wlietlier the Magistrate’s order is no^Y affirmed 
by this Court or set aside. The question, 
however, is one of some public importance 
ami, if I may judge from the account of the 
state of public feeling in the town pf 
Najibabad given in the Magistrate’s order, 
it is unfortunately probable that the matter 
may come up again in one form or another 
before the District Courts and eventually 
before this Court. I think it advisable, 
therefore, to deal with the application a-s it 
stands, that is to say, I propose to consider 
whether the order under the revision was or 
was not a good and proper order, on the 
materials on the record, at the time when 
it was pas.sed by the Magistrate on the 8th of 
September last. 

One point taken in the petition of revision 
before me is that the District Magistrate 
has imported into bis judgment a numlrer 
of facts personally known to him, of which 
there is no legal evidence on the recoi;d. 
The District Magistnite fiTinkly admits that 
he was nece.ssarily in possession, at the time 
when ho instituted this inquiry, of a great 
deal of information of one kind or another 
bearing on the question of the propriety 
or otlierwise of binding over these applicants 
to keep tlio peace. He suggests that the 
parties before him were fully aware of this 
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fact, and that their acquiescence in his pro¬ 
ceeding with the inquiry, instead of applying 
for a transfer of the case to some other Court, 
virtually licensed him to import his own 
personal knowledge into the decision of the 
case to such extent as lie might think proper. 
I may say that I regax’d it as a very satis¬ 
factory feature of the case that these 
applicants, while fully aware that the 
Magistrate of their district had had occasion 
to make personal inquiries of various kinds 
into the question of the dispute pending 
between different classes of the community 
in their town, felt such complete confidence 
in his impartiality and his anxiety to do 
justice between all classes of the community, 
that they had no desire to get the inquiry 
into this particular matter transferred to 
any other Court. At the same time they 
were entitled to ask that the final decision 
should be based simply and entirely upon 
evidence legally brought on to the record. 
■To some extent at any rate it seems to me 
that this has not been done. There are 
references in the Magistrate’s judgment to 
confidential papers in his own possession 
and to other matters which cannot possibly 
have been in evidence in the case. It may, 
no doubt, have been inevitable under the 
circumstances that the District Magistrate 
should have possessed outside knowledge 
of these matters, but he would have exercised 
a sounder discretion if he had kept that 
knowledge out of the judgment and endea¬ 
voured to base his decision entirely upon the 
relevant evidence in the case. 

Another and more important point raised 
by this application may be stated in this 
form, that the findings of facts arrived at, 
no matter how, by the District Magistrate 
are not such as to warrant the order which 
has been passed requiring tho.se applicants 
to furnish security. The Magistrate’s judg¬ 
ment is a long one and contains a most 
interesting exposition of the circumstances 
which led up to the institution of the 
present proceeding and of the existing state 
of parties and of public feeling in the 
town of Najibabad. I have found it a little 
difficult, however, to disentangle from this 
general exposition of the facts the precise 
findings on the strength of which the order 
requiring the applicants to furnish security 
has been passed. What the law requires 
to justify this order is a finding that these 


applicants -were likely to commit a breach 
of the peace or disturb the public tranquillity, 
or to do any wrongful act that may 

probably occasion a breach of the 

peace or disturb the public tranquillity, 
ihese provisions have been interpreted by 
this Court in a number of rulings, begin¬ 
ning with the elaborate exposition of the 
law to be found in the case of Queen-Empress 
V. Ahdid Kadir (1). Of later cases the one 
most in point is, in my opinion, that of 
Jagat Earatit v. Emperor (2). It is not 
enough for the District Magistrate to record 
his opinion that, unless these persons are 
bound over to keep the peace, there is 
likely to be a breach of the peace or dis¬ 
turbance of the public tranquillity. He has to 
find in respect of each and all of these persons 
that they are likely to commit a breach of 
the peace or disturb the public tranquillity 
or that they are likely to do some wrong- 

tul act which may occasion such a dis- 
turbance. 

The point essentially in issue admits of 
being briefly stated. The Hindus of the 
town of Najibabad had expressed a desire to 
take the Dasehra procession along a route 
which appeared to the local authorities a 
highly objectionable one. The District 
Magistrate has evidently come to the con- 
dusion that this desire on the part of the 
Hindu community of Najibabad, or on the 
part of some members of that community 
IS perverse and provocative. To put the 
mate bluntly he obviously thinks that 
no Hindu can have any desire to take the 
Vasehra procession along that particular 
route except for the purposes of irritating 
and provoking his Mahomedan fellow-citizens. 
He fands it proved as against all these 
applicants that they have been working in 
various ways in order to secure for the 
community of which they are members a 
recognition of their right to take the 
Dos^/im procession along this particular 
route. He argues that they are, therefore, 
ikely to do something which will occasion a 
breach of the peace or disturb the public 
tranquillity. The position taken up by the 
applicants in arguing their case before me 
seems to be substantially that which was 
taken up by them in the Magistrate’s Court. 

(I) 9A.452;A. W. N (1887) U1 
^^12) 8 Ind. Cas. 818i 7 A. L. J. iwi; 1, Cr. L. J. 
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I am not satisHed tliat it lias been properly- 
appreciated or considered by tlie Magistrate. 
The applicants contend tliat they themselves 
and the members of their community are 
entitled, in the lawful exercise of their 
religion and of their rights as citizens of the 
town of Najibabad, to take the procession 
down this particular route. They desire to 
contend that, if any breach of the peace 
results from their doing so, the 
blame would not lie on them, but on 
any other residents of tlie town of Najiba¬ 
bad who may take it on themselves to use 
force in order to interfere with persons 
exercising their lawful rights. Tliey desire 
to persuade the authorities responsible for 
keeping the peace in the town of Najibabad 
that this view is the correct one. How¬ 
ever mistaken this view may prove to be, 
if it is held in good faitli, the persons .so 
holding it are entitled to combine together 
for tlie purpose of pre.ssing it on the notice 
of the authorities. The fiuestion to my 
mind is whether the evidence on this record 
justifies the conclusion tliat the present 
applicants, either as members of the Hindu 
communitj' of the town of Najibabad or as 
persons entitled by custom to take a particular 
part in the annual procession, have 

done anything more than what has been 
suggested above. Is it correct to .say that 
it i.s proved in respect of these persons that 
they are likely themselves to commit a breach 
of the peace, themselves to disturb the public 
tranquillity, or to do' any wrongful act 
which may occasion sucli breach of the 
peace or disturbancei' indeed, I may 
put tins point even more strongly, and ask 
myself whetlier, apart from any question as 
to the elVcct of the evidence on the record, 
there has been any finding by the District 
Magistrate himself which goes so far a.s 
this against the petitioners. Tlie District 
Magistrate has discus.sed the proceedings of 
the Himlu committee in Najibabad to wliich 
the majority of these applicants belong. If 
that committee is a seditious or illegal 
association, it ought to be proceeded against 
under tin; ordinary law. The evidence on 
this r(!Cord would not justify a linding 
that the mere fact of membership of that 
(■•mimitte(‘ would he sullicienb to reniler 
any iierson liable to he hound over to keep 
the peace, nor (lo L understand that the 
District ^Magistrate wishes to arrive at any 


such finding. The essential finding at which 
the District Magistrate has arrived seems to 
be embodied in the following words in his 
judgment:—“Tiiey (i.c., the petitioners) wish 
to get what they want for the future, and 
Avith this idea they have instituted a com¬ 
mittee which collects funds in order to 
obtain the object they failed in last year. 
The attainment of this object would in¬ 
evitably mean a breach of the peace between 
Hindus and Muhammadans.” I think the Dis¬ 
trict Magistrate might have paused to ask him¬ 
self more definitely what the ^object” above 
referred to Avas. It does not seem a sufficient 
answer to this question to say that the object 
Avas that tlie Dajsehra procession might bo 
taken down a particular route. ^Vas the 
object of tlie petitioners to take the Dasehra 
procession, or to cause it to be taken, down 
that particular route, forcibly and in defiance 
of any prohibition Avliich might be issued by 
authorities; or Avas it to obtain the recogni¬ 
tion by the autliorities of their claim to be 
entitled to follow thatimute, and so take the 
procession along the same with the sanction 
and under the protection of the authorities? 
In the former case the applicants have 
been rightly bound over to keep the peace, 
in the latter case they have not. Now it 
does not seem to me that the District Magis¬ 
trate has come to a finding that, if these 
applicants were not restmiued by an order 
binding them over to keep the peace, they 
Avould be likely to take the Dasehra procession, 
or to cause it to be taken, down this particular 
route Avitliout tlie permission of the authori¬ 
ties, or in defiance of any prohibition Avhich 
the local authorities might issue. Indeed the* 
expression about obtaining tlie object failed 
in last year” sugge.sts a contmry conclusion. 
What \\ms the object in Avbich the petitioners 
are alleged to have failed in the previous year? 
So far as I can gather, it Avas an attempt 
to persuade the authorities to permit them to 
use this route and to enforce, as against any 
person Avho might desire to contest the same, 
tlio petitioiier.s' alleged right to do so. That 
the object in question at last year's Dasehra 
festival was not to take the pmeession by 
this route forcibly, and in defiance of the 
Avishes of tlie authorities, seems to be a 
matter of fair iiiforonce from the fact that, 
Avhon the local authorities refused such 
permission, no attempt was actually made to 
take the proce.ssion by the objectionable 
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route. Tho.se members of tlie Hindu com¬ 
munity-who were dis.satisfied with the deci¬ 
sion of the authorities in the matter no doubt 
protested against the same, and appealed to 
superior authority; but it does not seem that 
they made' any attempt to override that 
decision by criminal force. There is, no 
doubt, another passage in the District Magis¬ 
trate’s judgment Avhich, if it stood alone, 
might suggest a different conclusion and an 
intention on his part to hold that, if 
securities were not taken from these appli¬ 
cants, there might be an attempt, as he puts 
it, to force the route which Avas refused last 
year.” This expression, hoAvever, seems to 
me difficult to reconcile Avith other passages 
in the same judgment. Moreover, it is not 
as it stands a sufficient finding of fact to 
justify the order complained of. It is too 
vague. It only expresses an apprehension on 
the Magistrate’s part that an attempt might 
be made by some person or persons unspecified. 
To justify the order Avhich has been passed 
in this case I should require a clear finding, 
resting upon reasonable evidence, that these 
applicants, if not bound over to keep the 
peace, Avould have been likely to employ 
force, or to incite other' persons to 
employ force, in order to take the Danehra 
procession along the objectionable route 
Avithout the permission of the local authorities, 
and in defiance of any prohibition A\ffiich 
those authorities might see fit to issue. It 
does not seem to me that there has been any 
such clear finding against the applicants in the 
present case. For these reasons I accept this 
petition of revision. I set aside the 
ord#r complained of and direct that the 
security bonds fuimished by these applicants 
be discharged. If the applicants, or any of 
them, have failed to furnish the required 
security, they should be released from confine¬ 
ment. 

Order set aside. 


ALLAHABAD HIGH COURT. 
Ckimix\l Appeal No. 541 of 1914. 
August 6, 1914. 

Preseut-.—Uv. Justice Piggott. 

G. W. DICK— Appellant 

cerstis 

EMPEROR— Opposite Partv. 

Penal Code Act {XfA' of mo), 23, 415, 428— 

Mrongful gain and wrongful Acting fraudulently 

or di.-ilionei:tlij. 

p who was a liorse-clealer was entrusted by 0 
Avitli a mare tu be disposed of at the best possible 
price. He received an offer from L Avhicli he did 
not accept. Siibseciuently D showed L a telegi’am 
Avhicli purported to Inn'e been sent by C and 
thereby induced L to give a higher price 
101 tho iiiare. L that the price whicli he 

paid was the price which lie would have paid 
even if the mare belonged to T): 

Held, that no wrongful loss Avas caused to L 
within the meaning of section 23 of the Penal 
Code, by reason of tho fact that ho was induced 
to give a higher price of the horse and D could 
not, under the circumstances, be held to have 

acted fraudulentlv. 

« 

Criminal appeal against the decision of the 
District Magistrate of Lucknow, dated the 
18th June 1914. 

Mr. B. F. Bahadurji (with him Mr. G. IF. 
Billon), for the Appellant. 

Mr. L. M. Banerji, for the Crown. 

JUDGMENT.—-Mr. G. W. Dick, a horse- 
dealer, has been convicted by the City Magis¬ 
trate of Lucknow on a charge framed under 
section 420 of the Indian Penal Code, 
alleging against him, that he, by deceiving 
Captain Laing,R.A.M.C., dishonestly induced 
that gentleman to pay over to him a sum 
of Rs. 200. The essential facts of the case 
admit of being briefly stated. The appellant, 

G. W. Dick, is a horse-dealer and he A\'as 
entrusted by Captain Castle ' Avith a racing 
mare of the name of Tigress, Avhich animal 
he AA^as directed to dispose of for the owner’s 
benefit at the best possible price. He re- • 
ceived from Captain Laing an offer of 
Rs. 800 Avhich he did not accept. Captain 
Laing insisted that the offer should be com¬ 
municated to Dick’s principal, that is to 
say, Captain Castle, and subsequently the 
appellant showed Captain Laing a telegram 
received by him from Captain Castle Avhich 
purported to be, and Avas understood by 
Captain Laing to be, a refusal on the part 
of Captain Castle of the aforesaid offer of 
Rs. 800. Thereupon Captain Laing raised 
his offer to Rs. 1,000, Avhich was accepted,. 
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and he became the owner of the animal 
at that price. It may be noted at once 
that there was no misrepresentation of any 
sort, or any sharps practice, towards Cap¬ 
tain Laing with regard to the quality of 
the goods purchased by him, i. c., of the 
mare Tigress’. He was allowed every op¬ 
portunity of examining the animal and he 
paid K.S. 1,000 because, after reasonable 
trial and examination, he was satisfied that 
the mare was worth that price to him. 
Nevertheless it is true that a deception was 
practised upon Captain Laing in the matter 
of the telegram. As regards the precise 
nature of that deception the record before 
me is, in my opinion, seriously defective. 
Captain Castle has not been examined as 
a witness in the case. Broadly speaking, 
the lines upon which the trial proceeded 
in the Court below may be stated tlius. 
The accused, G. W, Dick, was examined at 
length and the City Magistrate purports to 
accept as correct the story told by the 
accused in his examination, except where he 
finds it to be clearly contradicted by reliable 
evidence. Tlie practical result is that the 
statements made by Dick have been accepted 
as true wherever they tell against him, 
and liave been rejected where he tried to 
justifiy his action. On his own showing, 
tlie appellant’s conduct in connection with 
this affair certainly does him no credit nor 
lias he been always consistent in bis account 
of the matter. The position whicli J under¬ 
stand him to liavo finally taken up is some- 
wliat as fiillovvs. As agent for Captain 
Castle he had full uutliority to dispose of 
the mare Tigivss’ to any purchaser, pro¬ 
vided he cmild .secure a certain minimum 
pi'icu. Whether lie intended the Court to 
understand I hat this mininiiim price was 
Its. oOd or Us. (JOO, 1 am not quite cleai’, 
hut it was 11(4, less than Us. (>00. He 
tound that Caiitain laiing was prepared to 
givt‘ Us. |S()0 foj- the mare and might 
po.ssii>ly he ituliieed to pay even more. There¬ 
upon ho purchased the mare himself for 
Us. ()O0, and prepared to appropriate for 
liis own lieiiefit the difference b(*t\veon this 
price and any sum which he might induce 
Captain Laing to pay. When Captain Taxing 
iiisistedfliat his offer of Us. SOO should ho 
coijiinnni.-afed fo Captain Castle, it is obvious 
that Dick was placed in a difHcnlty. If 
the stoiy told by him in Court i.s true, it 


was useless communicating any such offer to 
Captain Castle, because he was at the time 
himself the owner of the mare; yet one 
can w'ell understand that he might feel con¬ 
siderable difficulty about admitting this fact 
to Captain Laing, for reasons independent 
of his desii’e to force that gentleman up 
to the limit of the price he w’as prepared 
to offer. I cannot say that the statement 
made by the appellant wdien examined as 
an accused person, or any other evidence 
on the record, really explains to my mind 
how Captain Castle xvas induced to send 
the telegram wdiich is on the record as 
Exhibit D. It is no part of the prosecu¬ 
tion case that this telegram \vas a forgery, 
or was not in fact despatched from Meerut 
by Captain Castle. I have no doubt on the 
evidence that it was. represented to Captain 
Laing as a refusal of his offer of Rs. 800, 
and that it Avas so understood by him. 

These, so far as I am able to state them, 
are the essential facts of the case. It must 
be remembered that the appellant’s conduct 
towards Captain Castle has not been made 
the subject-matter of complaint by the latter, 
and has not been in issue at the present 
trial. Captain Laing’s grievance appears 
essentially to be that, if the mare 'Tigress* 
was in fact the property of Captain Castle 
Avben he made his offer of Rs. 800 and 
if that offer had been communicated to 
Captain Castle, it Avould have been accepted 
by the latter; hence be feels that he was 
induced to raise his bid from Rs. SOO to 
Rs. 1,000 by unfair means. The prosecu¬ 
tion, liowover, has proceeded on the assump¬ 
tion that the accused spoke tlie truth when 
be .said tliat the ownership of the animal 
had passed from Captain Castle to himself. 
If so, it is difficult to see what grievance 
Captain [jaing has in the fact that an offer 
of Hs. 800 was not communicated to a 
person wlio Avas no longer the OAvner of the 
animal. The real reasons Avhy Captain 
Laing had to pay the additional Rs. 200 
Avere, firstly, that he thought the animal 
Avorth Rs. 1,000 and secondly^ that Mr. Dick, 
tlie oAvner of the said animal, AA*as not pre¬ 
pared to accept an offer of Rs. 800 AA'hen 
ho shrewdly suspected that the refusal of 
that offer Avould call fortli a higher bid 
from Captain Laing. 

I linvo hitherto considei'ed the matter 
in its broad aspects. It may be worth 
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Avhile also to deal with it, so to speak, 
iiioi’e technically, with I'eference to the actual 
terms of the charge and of the provisions 
of sections 415 and 420 of the Indian 
Penal Code. Practically speaking there are 
two points set forth in the charge with 
reference to which Captain Laing is alleged 
to have been deceived. One is that the 
appellant, G. W. Dick, concealed from him 
the fact that he had himself become the 
owner of the mare Tigress’ and professed 
to^ be selling the animal as agent for Cap¬ 
tain Castle. I am prepared to discuss this 
point for the sake of argument, on the 
assumption that the appellant was speaking 
the truth when he said that he had become 
the owner of the animal by purchasing it 
himself under his general authority as agent 
for Captain Castle; but I wish it to be 
distinctly understood that there is no evi¬ 
dence on the record which proves this to 
be true, but a certain amount of evidence 
calculated to throw doubt on the suggestion. 
I make these remarks in view of any action 
which Captain Castle may see fit to take in 
the matter hereafter. Assuming, however, 
that the appellant, G. W. Dick, in his deal¬ 
ings with Captain Laing falsely represented 
Captain Castle to be the owner of the 
mare ‘Tigress’ at a time when the true 
owner was G. W. Dick iiimself, this circum¬ 
stance cannot be made the basis of a charge 
of cheating, in view of Captain Laing’s 
express admission that it had no effect on 
the price offered or paid by him. He ex¬ 
pressly deposed that he would have paid 
the same price if he had known tliat the 
animal belonged to G. W. Dick and not to 
Captain Castle. The other point in respect 
of which it is alleged that the deception 
was practised on Captain Laing is in con¬ 
nection with the telegram, Exhibit D, already 
referred to. No doubt. Captain Laing was 
induced to believe that his offer of Rs. 800 
had been communicated to Captain Castle 
and had been refused by the latter. To 
my mind, something more than this would 
have to be proved before a conviction could 
be affirmed under section 415, to say no¬ 
thing of the more aggravated section 420 of 
the Indian Penal Code. The definition in 
the former of these sections shows that in 
order to support a conviction the accused 
must be shown to have acted either 
fraudulently or dishonestly. In the absence 


of any evidence from Captain Castle, I am 
certainly not prepared to find that the accused 
acted fraudulently in laying before Captain 
Laing a telegram which, it would appear. 
Captain Castle liad sent him for the express 
purpose that it might be sliown to some in¬ 
tending purchaser, if not to Captain Laing 
himself. The definition of the word “fraudu¬ 
lently,” contained in section 25 of the Indian 
Penal Code, does not carry one beyond the 

statement that fraudulently” is equal to “with 

intent to defraud;” but in the present case, 
if Dick intended to defraud any one by his 
proceedings, it was Captain Castle and not 
Captam^ Laing. If the appellant had been 
acting in a . straightforward manner as 
agent of Captain Castle in this matter, he 
would have been perfectly justified in in- 
forming bis principal that he had an offer 
of Rs. 800, but believed that he could get 
a higher offer sL'll if he could produce a 
telegram suggesting that his principal would 
not accept this price and was not anxious 
to sell at all. The definition of “dishonestly” 
in the Indian Penal Code refers one to the 
definition of the expre.ssions “wrongful loss” 
and wrongful gain” in section 23 of the 
same Code. Now I am certainly not pre¬ 
pared to hold that “wrongful loss” was 
caused to Captain Laing by reason of the 
fact that he was induced to bid up to what 
he considered the full value of the animal 
he desired to purchase ; the only question, 
therefore, would be whether “wrongful gain’’ 
was caused to the appellant, G. W. Dick. 
Here again^ it becomes obvious that the 
essential criminality of the appellant’s con¬ 
duct, if there was criminality, lay in his 
dealings towards Captain Castle and not 
in his dealings towards Captain Laing. In 
the absence, therefore, of Captain Castle’s 
evidence I am not prepared to hold it proved 
that^the appellant acted either “fraudulently” 
or dishonestly” in connection with his deal¬ 
ings with Captain Laing as set forth in 
the charge. 

It has been matter for .serious considera¬ 
tion with me since I heard arguments 
whether I should not direct the Court below 
to record and certiHy Captain Castle’s evi- 
dence in the case. The record before me 
does not explain why the evidence of this 
important witness wa.s- not obtained even 

a commission. 

It IS not alway.s possible or convenient for 
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an Appellate Court to use its powers under 
scrt:i n 42S of the Code of Criminal Pro¬ 
cedure to correct deficiencies in the inquiry 
conducted by the trial Court. The present 
is not a very convenient moment for in¬ 
sisting on the examination of an officer in 
the army, and I do not know what practical 
inconvenience I might cause by passing an 
order for Captain Castle’s examination at 
this stage of the proceedings. If I were 
quite certain that the absence of his evidence 
has resulted in a failure of justice, I might 
perhaps have run this risk ; but I cannot 
go furtlier tlian entertaining a suspicion 
that Captain Castle’s evidence might have 
thrown such light on the proceedings of 
the appellant as to have justified his con¬ 
viction even upon the charge framed in this 
case. I feel no great certaintj^ on this 
point; the possibility of a conviction would 
depend upon a highly technical view of the 
provisions (*f section 415 of the ' Indian 
Penal Code. The matter, as a whole, was 
one in which tlie person who really had 
ground for complaint was Captain Castle 
ratlier than Captain Laing, and if the former 
of these gentlemen lias been badly used 
by the appellant, there would be nothing 
in the result of the present proceedings to 
debar him from seeking his remedy in the 
proper Court. 

The result, therefore, is tliat the conviction 
is not, in my ()piiiion, maintainable on the 
evidence as it stands, and that' after con¬ 
sidering the possible result of an order 
requiring further cvidonco to be taken under 
section 428 of the Code of Criminal Pro¬ 
cedure, I urn not satisfied that such an 
ordur is called foi' in fhc interests of justice. 
I accordingly accept tliis appeal, set aside 
the convicfion and sentence in tliis case and 
acquit the appellant, (K W. Dick, of tlio 
olVence c]iarg<Ml. lie appears to have been 
released on hail. JJis security will, there¬ 
fore, be discharged and the line, if paid, will 
be refunded. 

Appeal allowed 



MADRAS HIGH COURT. 

Criminal Revision Case No. 468 of 1914. 

Criminal Revision Petition No. 395' 

OF 1914. 

December 10, 1914. 

Present: —Mr. Justice Sadasiva Aiyar. 

KANDASAMI ASARI— Petitioner 

versus 

NARAYANA ASARI and others— 

Respondents. 

Criminal Procedure Code {Act T of 1898), 145— 

Pciitioner, j^ost^cssion of, on behalf of both parties'^ 
Jurifidictiou to pass order. 

A Magistrate has no jurisdiction to pass au order 
under section 145, Criminal Pr(‘codure Code, wlien 
tl»c possession of the applicant is neither exclusive 
nor superior to that of the opposite party but i.n 
on behalf of botli the parties and the applicant 
merely wants a declaration to that effect. 

Tarujan Bibcc v. Asamuddi Bcfmri, 4 C. W. X. 426, 
followed. 

Bhaskaruui Kesnvarayadu v. Bhaskaruni Chalapa^i^ 
rayudn. 31 M. 318; 18 M.L.J. 343; 8 Cr. L- J. 205; 4 M. 
L. T. 301; High Court Proceedings, liyth Xovemher 
1880, Xo. 2301; 2 Weir 99, distinguished. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1S9S, and 
section 13 of the Charter Act, praying the 
High Court to revise the order of the 
Divisional Magistrate of Tuticorin in Mis¬ 
cellaneous Case No. 5 of 1914. 

Mr. V. C, Seshachariary for the Petitioner. 

Ml', ilf. D. Devddossy for the Respondents. 

The Acting Public Prosccutory for the Gov¬ 
ernment. 

ORDER.—The respondents (2nd party) 
admit in tlieir counter-petition that the 
Jluhlars of the temple consist of members 
both of the petitioner’s sub-caste and of the 
respondents’ sub-caste (paragraph 2 of the 
counter-petition). They did not allege that 
tlieir sub-caste Jluhlars alone are entitled 
to the exclusive possession and management 
of tlie temple. On the other hand, they 
merely wanted a declaration that **the temple 
is tlie common property of all Asaries,” (Pa¬ 
ragraph 7 of the counter petition). 

The ruling in Tarujan Bibee v. Asamuddi 
Bepuri (1) directly applies, and the learned 
Magistrate had no jurisdiction on the 
finding he arrived at to pass any order 
under section 145, Criminal Procedure Code, 
as the respondents’ possession Avas on theii* 
own allegations not exclusive posse.ssion or 
superior possession but possession, on behalf 

(0 4 C. W. N. 426. 
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oi all the Hukdars. In the case of- High Court 
Froceedt-iigs, Ihth November 1880, No. 2301 (2) 
the success'•ul party was in exclusive pos- 
^ssion. In Bhaskaruni Kesavarajjadu v. 
Bhaskaruni Ghalapatirayudu (3) the posses¬ 
sion of the manager of a Hindu family, which 
possession was in quality superior to that of 
the junior members, was protected. These 
two cases cited by Mr. Devadoss for respond- 
ents are, therefore, clearly distinguishable. 

The learned Magistrate’s order is, therefore 
set aside. ’ 


C2) 2 Weir 99 . Order set aside, 

iLh T^3oi ® ^ 


MADRAS HIGH COURT. 

Crimixal Revision Case No. 604 op 1914. 

Criminal Revision Petition No 510 op * 

1914. 

December 9, 1914. 

Presenti^Mv. Justice Sankaran Nair and 

Mr. Justice.Hannay. 

In re ALI MAHOMED MUKRI and 
another—Accused—Petitioners 

Madras Forest Act (V of 1882), s. 16--Pnvate land 
wrongly included in notification regarding proposed 

reserve, hut omitted in demarcation^-Private party in 
possession with patta. and paying assessment ^Coiivic. 
tion of trespass, if legal. - 

Where, under a notification published under sec¬ 
tion 16 of the Madras Forest Act, V of 1882, certain 
land alleged to belong to the accused had been included 
in the tract proposed to be constituted areserve forest 
biit the same was excluded from the reserve 
at the time the latter was demarcated, and where 
the party alleging title continued in possession and 
enjoyment, a patta being issued to him and assess¬ 
ment received from him therefor, he cannot be 
convicted for trespass under the Forest Act. 

Petition, under sections 435 and 439 of 
the Code of Criminal’ Procedure, 1898, 
praying the High Court to revise the judg¬ 
ment of the Sub-Divisional Magistrate of 
Puttur, in Criminal Appeal No. 34 of 1914, 
preferred agains - that of the Stationary 
Second Class Magistrate of Uppanangadi 
Taluk, in Calendar Case No. 58 of 1914. 

PACTS.—One Moideen Beari possessed 
some lands in the village of Kalingi, near 
which the Government wanted to reserve a 
forest, and a Gazette notification was accord¬ 
ingly published under section 6 of the Madras 
Forest Act of 1882. In this notification 
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claimed to be his own were included, 
i he ktter preferred an appeal out of time 
and It was dismissed. A final notification 
was thereafter published under section 16 
of the Madras Forest Act. But in demarcating 
the actual boundary of the reserve Moideen 
Beari s lands were excluded and the Revenue 
Authorities granted a patta and collected 
assessment from Moideen Beari for his 
lands, which continued to remain in his pos¬ 
session Moideen Beari sold the lands to the 
accused in 1913 and when they tried to 
improve the land, they were prosecuted for 
the offence of trespass and of clearing the 
reserve and were convicted. Against this 
conviction they preferred this criminal revi¬ 
sion petition to the High Court. 

Mr. K Sundara Boo, for tlie Accused:— 
The exclusion of the plot from the reserve 
and the granting of the pa«a clearly recog- 

to these 

plots. The final notification was subject to 
correction by the actual demarcation and 
until then the rights of private parties 
remained unextmguished. There is no evi¬ 
dence that iloideen Beari’s elaims had been 
heard and decided as required by law 
Qu^n-Empress v. Bami Beddi (1), Notice 
to the actual occupant was necessary and no 
rights could be extinguished without sueli 
notice, Beference under the Madras Forest Act 

\I>)< 


The Puhhc. Prosecutor, for the Crown 

Ja,id stress upon the 
notification which had become final and 
conclusive. 

ORDER.--Moideen Beari held the patta. 
Me sold the land to the petitioners. Moideen 
Bean and after him the petitioners paid 
the assessment and remained in possession, 
ihere was a notification under section 16 
of the Forest Act, 1882, reserving it as 
forest land, but boundary stones were after¬ 
wards fixed excluding the land in contra¬ 
vention of the notification. In these circum¬ 
stances we are of opinion that the peti¬ 
tioners are not guilty of trespass. We set 
aside the conviction under the Forest Act 

1882 and direct the fine, if levied, to be 
refunded. 


(1) 12 M. 226; 1 Weir 761. 

(2) 12 M. 203,- 1 Weir 758 (P. B.) 


iyonviction set aside. 
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ALLAIIAHAI) PEIGH COURT. 
Ci;[.\;iNAL Revision No. 1086 of 1914. 

Decemlier 18, 1914. 

Prcseut: —Mr. Ju.stice Turlliall. 

B18HAN PRASAD— Api‘Mcaxt 

Vf^rsfts 

KMPEROR—Opposite Party. 

Petui} Co<h- (Art Xr.V o/lHBO), ..•. for 

rujht to r<’ll (Iriiijs irilhonf itifcnfinn of i)erffn'iiiiiuj the 
ohiiyfition — Offence. 

A person who bids fit a sale lield by a C<dloctor of 
llu* rijfht to sell dnij's in a certain area, witlumt any 
intention of ])erforinin" tlie oblijfation under wliich 
lie is layin<? himself at tin* time of biddin;;, and «ri\'os 
a false name, is guilty of an offence under section 185 
of the Indian Venal Code. 

Application in revision against an order of 
the ^lagistrate of Mainpnri. 

Mr. I\. Ah'fon (witli him ^Ir. Safya Chttn- 
(Ira Mukerji), for the Applicant. 

Tlie Asaisfauf Gweramenf /li/roca/e, for the 
Crown. 

JUDGMENT.—Tlie applicant, RLshan 
Pra.sad, has been convicted under section 185 
of tlie Penal Code and has been .sentenced to 
a Hno of Rs. 100. He made bids at a sale 
held by the Collector of the rigbtto sell drug.s 
in a certain Tabsil and gave a false name. 
When Hnally bis la.st bill was sanctionctl by 
the Board of Revenue, be denied tliat be bad 
ever made any bid at all and lie lias accord¬ 
ingly been prosecutoil under .section 185 of 
the (’ode. The point raiseil on bis behalf is 
tliat secti«)ii 1S5 does not contemplate a sale 
of this ilcscriptioii. The language of tlie 
section, however, is wide. The rigbtto sell 
drugs, /. c., the monopoly granted for a 
certain 'iroa comes within the definition of 
property. It is impossible to bold that tlie 
wonl propcM'ty' in .section Ibf) is not used in 
its wide sense. The gist of the offence in 
the prcsi-iit case was tlie intention in the 
apiielhint's mind not to perform the obliga¬ 
tion iindei- wliicli lie was laying himself at 
tlie time* of bidding. 'I’lio facts having been 
found against him they clearly, in my opinion, 
come within tlie olfeiice mentioned in the 
.section. 'I'he case is similar to that of 
V. (1). TIk'iv is iio grouiul 

for iiitcrfei'encr. The application is, tliorefore, 
j‘(.*jectci.]. 


(M ;5 W' K. ('r. .‘Ph 


Appli('(ifii})i ri 'nr/ciJ 


ALLaVHABAD high COURT. - 
Criminal Revision Petition No. 218 of 1914. 

June 24, 1-914, 

Fresent: —Mr. Justice Piggott. 

BHAAVANI SINGH and others— 

Applicatns 

versus 

KMPEROR— Opposite Party. 

Criinnial Procedure Code (Act I' 0 / 1898). s. 122- 
Di.scretiim—Opinion formed on Police report. 

Tho discretion given to a Magistrate by section 
122 of tlie Criminal Vroeedure Code is a wide one. 
There must, hoivcver, be some sort of indejieudent 
inquiry by the Magistrate, showing that a judicial 
discretion has been exercised in rejecting a surety. 

Therefore, a Magistrate’s order rejecting a surety 
merely on tiic Police report and without any independ¬ 
ent inquiry by himself is bad. 

Kmperor v. 'Dalivfdit^ 27 A. 293; A. W. N. (1904) 
231; 1 Cr. r.. J. 912; 1 A. L. J. 601, followed. 

Criminal revision from an order of the 
District Magistrate of Mainpuri. 

Mr. .Su/ya Cliamlra Mukerji, for the Appli¬ 
cants. 

Mr. /?. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—This is an application in 
revision which raises two questions. The 
three applicants, Bhawani Singh, Gana 
Shankar, and Rustam Singh, have been order¬ 
ed by a ^Magistrate of the first class to 
furnish .security to be of good behaviour. 
That order has been confirmed by the District 
^lagistrate in appeal. Its propriety is called 
in question by tlio first paragmpb of the 
application to this Court. An examination 
of the record discloses to my mind no valid 
ground for interference with this order. 
In so far the application fails. 

The other point taken has reference to an 
attempt made by the three applicants to 
comply with the order requiring them to 
furnish security. Each of them tendered his 
security bond signed by two sureties, and it 
has been ascertained that the sureties offered 
wore men of sufficient substance, regard 
being had to the amount of the security 
required. The ^Magistrate has, however, 
rejected throe sureties, one for each of the 
three applicants, on the ground that he believes 
them to ho men of lawless character, who could 
not he trusted to control the proceedings of 
the applicants, so as to restrain them from 
the commission of offences during the 
period covered by the security bond. The 
discretion given to a Magistrate by section 
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122, Crimuial Procedure Code, is a wide 
one, and if the facts in this case are as 
seated by the Magistrate, it cannot be said 
that he was wrong^^in treating each of 
the sureties as an unfit” person within 
the meaning of that section. The record, 
however, discloses the fact that the Magis¬ 
trate formed this opinion on the strength 
merely of a report received by him from 
a Police Oflicer. There is a concensus of 
authority in this Court, of which I am 
content to refer to the case of Emperor 
V. Balivant (1) and to the cases therein 
cited, that such a conclusion as has been 
arrived at by the Magistrate in this case 
is not warranted by a Police report in 
respect of which there has been no formal 
inquiry in Court. The persons called upon 
to furnish security have been given no 
opportunity of meeting the objection. The 
view taken by this Court appears to be 
that in recording an opinion that such 
and such surety is an unfit person, the 
Magistrate must show that he has exer¬ 
cised a judicial discretion. No attempt 
has been made to lay down the nature 
of the inquiry which should be had and, 
speaking for myself personally, I should 
desire to restrict the interference by this 
Court in such a matter within narrow 
limits. At the same time I am not 
prepared to dissent from the authorities 
of this Court which lay down that there 
must be some sort of independent inquiry 
by the Magistrate, showing that a judicial 
discretion has been exercised as to the 
question of the fitness of the proposed 
surety. I set aside the order rejecting 
each of the three sureties in question, 
and following the precedent of the reported 
case to which I have already referred, 
direct the Magistrate to take up the 
matter again and dispose of this question of 
the fitness of these three sureties after a 
satisfactory inquiry in accordance with law. 
There was another surety, namely the second 
surety tendered by the applicant, Rustam 
Singh, who was rejected by the Magis¬ 
trate on the ground that he lived at so 
great a distance from Rustam Singh’s 
place of residence that the Magistrate felt 
no confidence in his ability to exercise 
any control over Rustam Singh’s proceed- 

(I) 27 A. 293; A. W. N. (1904) 231; I Cr. L. J. 912; 
1A.L. J.601. 


ings during the period covered by the 
security bond. Here, again, I think that 
the reason given for rejecting the surety 
may be a valid one; but the Magistrate’s 
procedure in the matter has been some¬ 
what too summary. It is at least conceiv¬ 
able that tlie surety intended to make 
arrangements for Rustam Singh to take 
up his residence near him. At any rate 
I think that the Magistrate would have 
exercised a sounder discretion if, before 
definitely rejecting the surety, he had 
called the latter and made some further 
inquiry. It is possible that the surety 
might himself have admitted that he had 
no real hope of being able to control 
Rustam Singh’s proceedings. As I am 
sending the case back, I think it advisible 
to set aside also the order rejecting this 
other surety tendered on behalf of Rustam 
Singh, and similarly direct proper inquiry 
to be made with regard to this man also. 
Let the record be returned. 

Order set aside. 


ALLAHABAD HIGI-H COURT. 
Criminal Revision Petition No. 579 of 19U, 

July 17, 1914. 

Present:—Mr. Justice Chamier. 
GrOBfND SAHAI and another—Applicants 

versus 


EMPEROR— Opposite Party. 

Crimiruil Procedure Code (Act V of 1898), ss. 107 
526—Trans/er of case—Poioer of District Magistrate to 
send case under S.107 to second class Magistrate. 

It is not competent to a District Magistrate to 
transfer a case under section 107 of the Criminal 
Procedure Code to a iMagistrate of the second class, 
who is incompetent to conduct and complete the 
proceedings. 

King^Emperor v. Munna, 24A. 151, distinguished. 

Criminal revision from an order of the 
District Magistrate of Meerut. 

Mr. G. P. Boijs^ for the Applicants. 

IVlr, B. Malcomson (Assistant (rovernment 
Advocate), for the Crown. 


JCJDGMENT.—This is an application 

for revision of an order of the District 
Magistrate of Meerut, dismissing an appeal 
against an order of a Magistrate of the 
second class of the same district requir- 
ing the applicants to give security for their 
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good hehaviour for one year. The first point 
taken is tliat the second class Magistrate had 
no jurisdiction to liear tliecase. It appears 
that the proceedings against the applicants 
were instituted by a j\Iagistrato of the 
first class, and that this Court, on application 
made to it, transferred the case from tlie 
Court of tliat Magistrate to the District 
Magistrate with instructions to make it 
over to some other Magistrate, subordinate 
to him, competent to try it. The District 
Magistrate tlien made over the case to 
Captain Noel, a I^Fagistrate of tlie second 
class. Under section of tlio Code of 
Criminal Procedure this Court had power 
to transfer the case to another Criminal 
Court of eciual or superior jurisdiction. This 
Court, therefore, could not have transferred 
the case to Captain Noel and M'liat tin's 
Court could not do the District ^Magistrate 
could not do. The selection of the Court wiis 
left to liim, hut tlie transfer was made by this 
Court. Purtlicr, it appears to me that 
Captain Noel is not one of tlie Magistrates 
who is competc'iit to conduct proceedings 
under sections 107 to ll!> of the Code of 
Criminal Ib'ocedure. I was referred to tlie 
decision of Mr. Justice Aikman in the case 
of King-IiJmpcrni- Minina (1), in wliieli 
procetslings under section 107 i'2) of the 
Code liad ])een initiated liy a DLstriet Magis¬ 
trate wim was competiMit tt) do so and had Iieen 


transferreil liy him to a Magisti-ate of tlie lir 
class suh.irdiiiati' to liim in the Distriet. .M 
Justiee Aikman held that whim Ihe Distri 
iMagistrate had in the exercise of his diserotii 
directed the institution of the pi’oceedine 
there was nothing in the law to prevent Iii 
from transferring the ease to another .Magi 
trate otherwise (lualiiitsl to eoinph-te tl 
proceedings. Theiv the transfer was to 
iMagistrate of the (irsi class e.uupetent 1 
c-)ndnct proceedings under section 107 ( 1 ) , 
tlie Co.h'. 1 do not think that .Mr. .lusfh 
Aikman would havi- held that tlie Distrn 
iMagistrate was competent (o IraiisftM- th 
ease to a .Magistrate of !Ih* .-las; 

On hoth Hies.' grounds I. hold that Caplai 
Noel had no jinisdieti.m j^ns an ordc 
requii'ing (Im- applicants to give seeurlty f„ 

.I helia\i..ur. I, thei-efore, set asid 

all th.> in-oeeediiigs of t’ajdain No.d andofth 

District Magistrate Let Ihela-eord t>e returnee 

Oi'il'-r si f Kfiiilc. 

( 1 ) 21 A 101 . 


ALLAHABAD HIGH COURT. 
Criminal AIiscellaneous Application No. 31 

OF 1914. 

April 4, 1914. 

Present: —Mr. Justice Bafique. 

JAFAR HUSAIN —Applicant 

t-ersHS 

El\rPEROR —Opposite Party. 

Criminal Proerdiirc Code (Ad V of 1898), 55 . 110, 
52G— Transfer of prncecdiiKjs under s. 110, applica^ 
lion for—Ground oj transfer—Apprehension of not having 
fair and impartial trial. 

Tlio petitioner made an application under seo- 
tioii o2(), Criminal Procedure Code, praying that the 
proce.'dings taken against liim under section 110 of 
the Criminal Procedure Code be transferi-ed from one 
district to another, on the grounds that ho was arrest¬ 
ed without a warnint, that his medical certificates 
w.'re not aeeepti'tl, that he was not informed of the 
charge f ir some days, that lus request to i*oserve 
cross-examination was disallowed, that his pi-nyer 
as to the jiroduetion of certain documents was rc- 
jc(‘tcd, and tliat the names of some of his witnesses 
were .struck out while u sum of Ks. 100 was de¬ 
manded from liim before summons could be issued 
to the rest of his witnesses: 

Itehl, that these facts alone diil not in any way 

show bias or ]u-ejudiee in the mind of the Magistrate 

against the petitioner but they, taken with the fact 

ot tlu> institulion ot several criminal proceedings 

against the petitioner prior to the proceedings under 

section no. Criminal IVoccdure Code, would likely 

gi\e rise to an a}tprehension in his mind that lie was 

not likely to have a fair and impartial trial in the 

Court heloH' which seenritv proceedings against him 

were ).ending and that, tlieivfoiv, this was a fit ease 
for transf.'r. 

Criminal ^lisoellanoous application for 
transfer of case from tlie file of the Joint 
.MagistraIo of Meorut. 

Mes.srs. ir. Wallarh ami Sahja Chandra 
Mtiker'ii, for the Applicant. 

^fr. .1. /•;, Pi/i'fSy CUnernment Advocate 

for tlic Drown. 

JDDlrMhXi.— riiis is an application 
nmlor section of the Code of Criminal 
locednre, praying that the proceedings 
pending against the applicant in the Court 
of the .loint ^lagistmte of Aleerut be 
transferred to a Court in another district. 
In the atlidavit tiled on behalf of the 
applicant the grounds on which the transfer 
IS souglit are given. It appears from the 
said atlidavit tliat the applicant, Jafar 
ilu.siin, is in the service of Agha Saiyad 
llaular Shah as Miikhtar and that there 
Is a long standing feud between his 
niaster and one Kaghunath Prasad, both 
of whom iivo zemhidars of Bannit. Ever 
since 1^94 disputes have been ou 
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'between the servants of the two zemindars^ 
which have led to legal proceedings in 
Court against them. On the 24th of 
January of this year the applicant was 
arrested by the Circle Inspector without 
any warrant and though two respectable 
sureties were offered the Police refused 
bail. Late at night about 9 p. m. on the 
24th of January 1914 the applicant was 
put up before the learned Joint Magistrate, 
who was out in camp at the time. A sum 
of Rs. 500 was demanded for bail in cash 
and a personal bond of Rs. 200 and 
his case was fixed for the 3rd of February 
1914. The money was at once tendered, 
but was not accepted as there were no 
means in the camp of the Joint Magistrate 
to keep the money. The applicant was 
directed to take steps to have the money 
deposited in the treasury. It was deposited 
the next day. But the applicant was not 
released till the 27th of January 1914. 
After his release on his way home that 
day a Police constable orally informed 
him that his case would be taken up next 
day. The applicant attended Court the next 
day, e., on the 28th of January 1914 
and remained there the whole day, but 
his case was not taken up. He was 
informed that his case would be taken 
up on the 3rd of February 1914. Mr, 
Abdullah Shah appeared on behalf of the 
applicant and informed the Court that his 
client was too ill to attend Court, and in 
support of his statement tendered in evi¬ 
dence a medical certificate .signed by the 
Assistant Civil Surgeon of the district. 
The learned Joint Magistrate would not 
accept the Assistant Surgeon’s certificate 
and directed that a certificate of the 
Civil Surgeon should be tendered the next 
day in support of the statement that Jafar 
Husain was too ill to attend Court. On the 
4th of February 1914, a medical certificate 
signed by an European officer of the Indian 
Medical Service, who was at the time serving 
in the 28th Pioneers at Meerut, was tendered 
in evidence. The certificate was to the effect 
that the applicant had been examined by 
the doctor and was found to be incapable 
of attending Court that day and for a 
week to come. It is said that no certificate 
could be obtained from the Civil Surgeon 
he was either not present in the station 
at day or could not be found, The 


learned Joint Magistrate did not accept 
the certificate produced on behalf of the 
applicant and issued a warrent of arrest 
against him at once and made it over for ser¬ 
vice to the Police. The applicant was accord¬ 
ingly brought to Court by the Police, and the 
Joint Magistrate and some of tlie Police 
Inspectors went to the carriage in which 
the applicant was brought and found 
him really ill. He was allowed to return 
home and was ordered to present himself 
in Court on the 9th of February 1914 
and the hearing of the case was fixed 
for the 10th of February 1914. During this 
time nothing was said to the applicant 
about the charge on Avhich he was arrested 
or about which he was going to be put 
on his trial. On the lOtii of February 1914 
the case was taken up by the learned Joint 
Magistrate and a notice, presumably under, 
section 112, Criminal Procedure Code, was 
read out for the first time to the applicant. 
That notice was to the effect that information' 
had been received through the Police that the 
applicant was a Iiabitual extortioner and 
was, therefore, called upon to show cause 
why he should not furnish security. In 
reply to the notice tlie applicant said 
that he was not ready to proceed -with 
the case and wanted an adjournment to 
engage Counsel and to prepare his defence, 
Tbe request of the applicant was not 
acceded to and the evidence for the prose¬ 
cution was begun at once. Fourteen witnesses 
for the prosecution were examined that 
day. The applicant was asked to cross- 
examine them. But he said that he could 
not do so and would like to reserve his 
cross-examination until he could engage a 
Counsel and again asked for an adjournment. 
The learned Joint Magistrate refused the 
request and ordered the applicant to put 
in a list of his witnesses. Jafar Husain 
produced a list of documents and witnesses 
the next day. The learned Joint Magistrate 
declined to send for the documents and 
struck out the names of some of the 
witnesses and asked the applicant to 
deposit a sum of Rs. 100 before any 
summons could be issued for the defence 
witnesses. When the proceedings against 
the applicant were at this stage, he came 
up to this Court and filed the present 
application. The learned Joint Magistrate, 
has submitted an explanation of the facts 
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alleged in the affidavit of the applicant. 
Some of the main allegations made in the 
applicant’s affidavit are not denied. It is not 
denied that the applicant was arrested witliout 
a warrant, that liis medical certificates were 
not accepted and a warrant was i.ssued 
for his arre.st and production in Court on 
the 4th of February 1914, that tlie 
applicant was not informed of the charge 
until the 10th of February 1914, that his 
request to reserve cross-examimation wa.s 
disallowed, and that his prayer as to the 
production of documents was rejected and 
the names of some of his witnesses were 
struck out and as to tlic rest a sum of 
Rs. 100 was demanded before summonses 
could be issued to them. These facts do not 
in any way show bias or prejudice in the 
mind of the learned Joint Magistrate against 
the applicant. Hut tliey, taken witli tlie fact 
of the institution of several criminal pro¬ 
ceedings against the applicant prior to tlie 
present proceedings, would be likely to give 
rise to an apprehension in his mind that he 
is not likely to liave a fair and impartial 
trial in the Court below. I think tiiat under 
the circumstances of tliis case it is advisable 
to make an order of transfer. I accordingly 
allow the application and order that the 
proceedings now pending against the appli¬ 
cant in tlie Court of the learned Joint Magis¬ 
trate of M(H*rut be transferred to tlm Court of 
the District Magistrate of Mu/.alfunmgar, who 
will eitlier try tin* ca.se himself or make it 
over for trial to some otlier Magistrate 
subordinate to him. 

AppUcttfiou alloiced. 

) 



I^IADKAS llKlIf COURT. 

(bti.MiNAi, Ukviskin Casi; No. 7:^9 or 1914. 
CitiMiNAi, Ki-.\ ISION Fktitiox No. 612 

or 1914. 

November dO, 1914. 

Prc^cnl-. — 'Mv. .liislice Ayling and 
Mr. Just ice i lannay. 

in rc KlIADDAM ^'F^'KA'^A UAO_ 

Co.Mi'i.AiNAN 1 - Fi;i 1 rioN|.;i:. 

Ciniiiiinirf<>cr>luirCi>ilr{Arl T i.f 51.")_ 

Compcnsalioii oiArird pinjitblc vn( <^f Jhir- Full omvHui 


of fine not realised—Compensatiojiy if payable. 

It is quite competent to n, Court, when ordering 
compensation to be paid out of the fine imposed, 
to provide by its order for the proportionate dis- 
tribution of the amount realised. In the absence 
of any such direction, an order providing for pay. 
mont of compensation out of the fine imposed ought 
not to be construed as meaning that nothing was 
payable until the full amount of fine was realised, 
but as meaning that compensation will have priority 
over the claims of revenue. 


Petition, under .sections 4d5 and 439 of 
the Code of Criminal Procedure, 1898, 
praying tlie Higli Court to revise the order 
of the Court of Session of Kurnool, in 
Criminal Miscellaneous Petition No. 30 of 
1914 (Se.ssions Ca.se No. 9 of 1914), 
FACTS.—In a cheating case which had 
been tried by the Sessions Judge of Kurnool, 
the latter, after sentencing some of the 
accused to a fine of Rs. 4,000 in addition 
to substantial punishment, ordered that out 


of the said fine of Rs. 4,000, if recovered, 
the first prosecution witness (the petitioner) 

was to be paid Rs. 3,000 as compensation. 
Tlie moveable properties of the accused, 
which were attached and sold, did not realise 
the full amount of Rs. 4,000. The petitioner 
then applied to the Ses.sions Judge of 
Kurnool for payment to him of the sum 
realised by the sale. On this application 
the Sessions Judge passed an order that 
the Government had a prior claim to the 
extent of Rs. 1,00^ and it was only iu 
tlie event of there being a balance, that 
the petitioner would he entitled to be paid 
anything as compensation. The petitioner 
tliereupon preferred this criminal revision 
petition to the High Court. 

Dr. N. i^tramitiaiJhaUy for the Petitioner :— 
The learned Sessions Judge has misunder¬ 
stood the provisions of section 545, Criminal 
Procedure Code. According to the English 
Common Law line could not be inflicted 
in a case of felony. Even iu the case of 
feh)ny involving an injury to a private in¬ 
dividual, tlie injured party had, until 1837, 
praeliealli' no redress on account of the 


doi trine of merger of tort iu felony, accord¬ 
ing to wliieli he could not maintain an 
action before conviction; and an action after 
conviction was utterly useless, as a convic¬ 
tion ipso jure worked a forfeitui'o of all the 
properties ol the felon. In 1837, however, 
the law was altered, forfeiture being abolish¬ 
ed and Courts being empowoml to nwurd 
oouipensation. Section 545 is founded upon 
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tbe English Law as altered and so com¬ 
pensation has priority over the claims of 
the revenue. 

The TuUic Prosecutor, for the Crown :— 
The order of the Sessions Judge was that 
if the fine of Rs. 4,000 was recovered, a 
compensation of Rs. 3,000 must be paid to 
the petitioner. The obvious meaning is that 
if Rs. 4,000 were not recovered in^ full, 
nothing was to be paid to the petitioner. 

ORDER.—The order of the Sessions Judge 
passed under section 545 of the Lode of 
Criminal Procedure, in disposing of the 

criminal case, says :— 

“ Out of the fine, if recovered from the 

accused, I direct that Rs.^ 3,000 be paid to 

prosecution witness No. 1.” 

We think that this must be taken to 

mean that the amount realised, up to a 
limit of Rs. 3 , 000 , should be devoted to com¬ 
pensating the prosecution witness No. 1 
under section 545 of the Code of Criminal 
Procedure. We do not think it can have 
been the Judge’s meaning that nothing 
should be payable to the prosecution wit¬ 
ness No. 1 unless the full amount of fine 
(Rs. 4,000) was recovered. It was open 
to him’ to provide for the proportionate 
distribution of the amount realised, but he 
has not done so. 

' We set aside the order of the Acting 
Sessions Judge, dated 25th September 1914, 
and ■ direct the amount realised to be applied 
as indicated above. 

Order set aside. 


tions 238 and 240 of the Bengal Municipal Act, and 
ks erection without the sanction of the Municipal 
Commissioners is an offence tmder section 273, sub¬ 
section (1) of the Act. 

The w'ord “building”, in the absence of any 
specific definition in the Act, should be construed in 
its ordinary sense and as including erections, struc¬ 
tures, or buildings such as masonry walls. 

FACTS.—This was a Rule obtained by the 
petitioner, Mahant Mohabir Das, on the Disr 
trict Magistrate of Gaya and on the Gaya Mu¬ 
nicipality to show cause why an order direct¬ 
ing the demolition of a wall passed by a Deputy 
Magistrate of Gaya under the provisions of the 
Bengal Municipal Act and an order of con¬ 
viction and sentence under section 273 of the 
said Act should not be set aside. 

Mr. Sultan Ahmad, Deputy Legal Remem¬ 
brancer for Behar and Orissa showed cause. 

Babu Laclimi Narain Singh, in support of 
the Rule. 

Mr. Sultan Ahmed .—The Avhole question is 
whether the acts of the petitioner amounted 
to an “erection or re-erection” within the 
meaning of sections 287 and 233 of the 
Bengal Municipal A ct. 

The expression erection or re-erection” 
has been defined in section 240, which is 
not exhaustive. 

The case in Emperor v. Mathura Prasad 
(1) has been decided without refer¬ 
ence to section 240 of the Act, and the case 
was not argued on both sides. That case 

was wrongly decided. 

Building a wall would be sufl&cient; 
vide - Dave Harishankar v. The Town Munici¬ 
pality of Umreth (2). 

[Sharfoddin, J.—The Bombay case does 
not apply, as the Bombay Act does not 
contain any definition like that contained in 
the Bengal Act.] 


CALCUTTA HIGH COURT. 
Criminal Rule No. 1020 of 1914. 
August 12, 1914. 

Present'. —Mr. Justice Sharfuddin and 
Mr. Justice Teunon. 

Mahant MOHABIR DAS-Petitioner 


versus 

GAYA MUNICIPALITY— Opposite Party 
Bengal Municipal Act {III of 1884), s.s. 238,240, 
273 Lh-s. {\)-Bu,ilding of new nvisonry wall, 
whkher erection f hoase^Erection wilhoid sanction, 

whether offence—''Bailding;* meaning oj 

The building of a new and additional masonry wall 
which materiaUy enlarges a courtyard constitutes 
the erecting of a house withm the meaning of sec- 


If a wall is attached to a building then it 
would be a material alteration. 

[Sharfuddin, J.—The que.stion is whether 
by this alteration it enlarges any room or 

verandah.] 

This is a part of the building and the 

whole building is enlarged. 

[Teunon, J.—Does not this wall enlarge 

the courtyard?] 

Ybs* 

[Teunon, J.^Has “building” been defined?] 

(1) 29 C. 491. 

(2) 19 B. 27. 
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No. In a case in Hari Kishore Barna 
Burma v. Baroda Kishore Acharja Chowdry 
(3) it has been held that a detached 
wall was not a masonry building. 

[Teunon, J.—A wall has to be built. So a 
wall must be a building.] 

What the petitioner appears to have done 
is that he straightened a wall and built a 
new wall alongside an old wall and this 
new wall must have enlarged his court¬ 
yard? 

Babu Lachmi Narain Bingh^ in reply. 

JUDGMENT.—In this case the petitioner 
before us has been convicted under section 
273, sub-section 1, of the Bengal Municipal 
Act of 1884. The ^lunicipality referred 
to is the Municipality of Gaya. It has 
been found that without sanction from 
the Municipal Commissioners the petitioner 
has straightened the north, south and 
west walls of his temple by building 
against the pre-e.xisting walls what may 
be called a secondary or double wall. It 
has also been found that similarly without 
sanction he has built a new masonry wall 
and thereby enlarged his courtyard. The 
question before us is, whether what he has 
done constitute.s the erecting or re-erecting a 
house not being a hut*’ witliin tlie meaning 
of sections 238 and 240 of the Bengal 
Municipal Act, 1S84. Whetiier the liuilding 
of the double wall, to wliich we have 
referred, thereby thickening and strengthening 
the pre-existing wall, is rmu’e than an act of 
repair or constitutes a material enlargement 
is possibly open to doubt. But we have no 
doubt that tin* biithling of the new and 
additional masonry wall, which the petitioner 
is found to liavo erected and by means of 
wliich he' lias materially enlarged Ins 
courtyard, does constitute tlie erecting of a 
liouse witliin the meaning of sections 238 
and 210. fn sectimi 0 (4) of the Act 
lioii.se’ iias been detined as “including any 
hut, simp, warehouse nr Imibbiig." ‘J5uil,U 
ing’ has not l)een dt'lined in this Act, and 
we think we ought not to construe the e.\- 
pi-essmi! otlmrwise than in its ordinary sense 
and as iindnding (‘Ceetions, striietures, or 
buildings sindi as masonry walls. 

in tins view we ailirm tbe eonvictinn and 
seiiteiiei* and diseliargi* tliis Uule. 

liidr discharged. 

(3) 8 C. W. N. Tot. 


PUNJAB CHIEF COURT. 
CuiMiNAi Revision Petition No. 584 op1914' 

June 5, 1914. 

Presenti^Mr. Justice Scott-Smith, 
MIHAN SINGH and others—Convicts^ 

Petitioners 

versus 

EMPEROR —Respondent. 

Penal Code {Act XLV of 1860), .v. 149- Assembly not 
unlairJui^Offence committed by one—LiabiUfy oj 

othoi’it. ^ 

Section 149 (>f the Penal Code does not operate to 

make all the memhers of an assembly which is not 

unlawful, equally guilty of an offence committed by 
one of them. ^ 

Petition for revision of the order of the 
Additional Sessions Judge. Lahore^ dated the 
14th February 1914. 

Mr. Gohind Pam, for the Petitioners. 
JUDGMENT.—There are three petitioners 

in this case, Mihan Singh, Wir Singh and 
Nadir Singh. Mihan Singh has beep convict¬ 
ed of culpable liomicide under section 304, 
part II, Indian Penal Code, for causing the 
deatli of Bbola Singli by striking him on the 
head with a stick. The other two petitioners 
have been convicted of an offence under section 

304, part II, read with section 149, Indian 
Penal Qode. 

I see no rea.son whatsoever to interfere 
with the findings on questions of fact of the 

learned Ses.sions Judge. His tingling in 
regard to Mihan Singh is tlmt he exceeded his 
right of private defence by striking Bhola 
bingh in the way he did. 

I (lirootea notice to fcsne only in regard to 
.r S.ngh and Nadir Singh, for, accepting 
tlie hnd.ngs of the learned Sessions Judge, it 

appeared to me that they could not legally be 
convicted of any offence. 

The Sessions Judge found that Mihan Singh 

<n.d hi.s party were ploughing the disputed 

held when the inemhe.-s of the complainant’s 

party came up to interfere with them and to 
turn them out. 

th!rf!"' Sessions Judge says 

la t thi N, I.C., tlie complainant's party, were not 

justihed in h.rcihly provonting the ploughing 
of Mihan Singh and others, on the other hand 

iirs rik ''‘''H‘ «PPenant, justified 

. king Hhola Singh on the head. Further 

‘ '>e .lu.i^me^ he says: "The evidence 

Ariir SioM'"'a 'i'^ persons and 

together wif/' «^>scondeii, we^ gathered 
t gttliei ^Mth a common object: an^ though 
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they may have been acting in tlie right of 
private defence of their possession of the 
disputed land, there can be no question but 
that Mihan Singh at least far exceeded that 
right of private defence. He and the others 
of the appellants are, therefore, guilty of 
whatever offence was committed by Mihan 
Singh.” 

How, from these findings it does not appear 
that Mihan Singh and his party constituted 
an unlawful assembly. There is no finding 
that their common object was any of those 
specified in section 141 of the Indian Penal 
Code. On the contrary, the Sessions Judge 
finds that thq members of deceased’s party were 
the aggressors, their object being to forcibly 
dispossess the other party of certain land. 

Mihan Singh and his party were, therefore, 
perfectly justified in exercising their right of 
private defence and if Mihan Singh exceeded 
that right, he, and he alone, is guilty of any 
olfence. 

Section 149 does not operate to make Mihan 
Singh’s companions equally guilty with him, 
as they were not at the time members of an 
unlawful assembly. 

Accepting, then, as I do, the findings of the 
learned Sessions Judge, I accept the revision 
so far as Wir Singh and Nadir Singh are con¬ 
cerned, and, setting aside their convictions and 
sentences, acquit them and discharge them 
from their bail. 

The petition of Mihan Singh is rejected. 

Eevision partly accepted and partly rejected. 


MtJLCHAXO V, EMPEROR, 

—Contract to he performed in foreign tcrritorg, ivhcther 
can he enforced under the Act. 

A contract, the iierforinance of whidi is to take 
place in a foreign territory, cannot be enforced under 
the W orkmen s Breach of Contract Act (XIII of 1850) 
Gregory v. radakasi, 10 M. 21.- 1 IVeir 671, followed! 

Case referred for the orders of tlie High 
Court, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge of 
Coimbatore. 

The Public Prosecutor, for the Government. 

ORDER.—The learned Sessions Judge 
has referred this order on two grounds. I 
deal with tlie reference only on one of them 

xm under Act 

AlJi of 18o9 to enforce tlie performance of 

a contract, if such performance is to take 

place in foreign territory That objection 

to the order is sustainable, vide Gregory v. 

Imfakasi (1). Ihe order of the second clas.s 


Order set aside. 


(1) 10 M. 21; I.Weir 671. 


MADRAS HIGH COURT. 
Crimtkal Revision Case No. 357 of 1914. 
Case Referred No. 44 of 1914, 
August 14,1914. 

Present: —Mr. Justice Oldfield, 

In re SINNA KARUPPAN —Accused. 

Workmen’s Breach of Contract Act (XIII of 1859J 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 653 of 191*4. 
September 7, 1914. 
Present:~Mr. Justice Piggott. 

MUL CHAND— Applicant 

versus 

EMPEROR— Opposite Party 
CiiminalProcedure Code {Act V of 1898)^^ inv 

inquiry into the troth of the information upon whio 
proceedings were initiated. wnion 

Criminal revision against an order of the 
Magistrate, Muttra. ’ 

Mr’ lor the Applicant. 

Adti; "2“^,4“"“"' 
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JUDGj\[ENT.—TJ ie order in this case 

requiring tlie applicant. Mul Chand, to furnish 
security to keep the peace was passed 
without any inquiry as to the truth of 
the information upon which action liad been 
taken,” within the ineaning of section 117 
of the Code of Criminal Procedure. The 
Magistrate referred to the result of a case 
tried by him, in which certain persons were 
put on their trial on charges under sections 
147 and 325 of the Indian Penal Code, 
as justifying the order passed by liim in 
the present case against Mul Chand. 1 do 
not know whether Mul Chand was or was 
not an accused person in the riot case 
above referred to, and if he was or was 
not convicted in tliat case. However this 
may be, tliough tlie proceeding in the riot 
case might justify an order under section 
106 of the Code of Criminal Procedure 
against any person who may have been 
convicted at that trial, it had nothing to 
do with the proceeding now before me. Tlie 
law required the Magistrate to hold an in¬ 
quiry, and even though tliis requirement 
would have been substantially complied with 
by an inquiry sucli as is prescribed in 
Chapter XX of the Code of Criminal Pro¬ 
cedure for the trial of summons cases, still 
I am unal)le to find on the recortl before 
me anything that sliows that an inquiry 
was held at all. Mul Chand was apparently 
asked wliat cause he liad to show, why 
he should not be hound over to keep the 
peace, and in so far the procedure observed 
was correct aiuj in accordance with tlie pro¬ 
visions of section 117, clause 2. read with 
section 242 of the Code of Criminal Pro¬ 
cedure. Inasmiicli, however, as Mul Chand 
did not admit that he was a person likely 
to commit a breach of the jieace or was 
otherwise a proptu* subject for a proceetling 
under section 107 of Die Code, the Magis¬ 
trate was to() hasty in liinding him over, 
without further inquiry, on the strength 
of liis own statement. [ must set aside 
tii(‘ order eonipluiiied of and I (h» so ac¬ 
cordingly. If security has been furnisbed 
by Mill Chand in accordance with the order, 
the security honds m question are hereby 
discharged. 


Onlcr S(7 o.n-o./c. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Chiminal Apfkal No. 479 op 1914. 

December 2, 1914. 

Present: —Mr. Lindsay, J. C. 

DAIj—Accused—Appellant 

versns 

EM PEROR— Prosecutor—Respondent. 

First reporty statemeut in, inade hy complamant — 
Mmissihility in evidence—Chnnkidfxrs—Police Officers 
—Evidence Act (I of s. 2ii—Confession ?n<ide to 

some person in presence of Police Officers, admissibility 
of—Admission of offence just after commission, effect 
of—Presu m ption. 

Any statement made by a complainant in his first 
report at tlie Police station is not admissible ns proof 
of the facts therein mentioned, and cannot be used as 
evidence against the accused in his trial. 

Village chaukidars are Police Ofticers within the 
meaning of section 25 of the Evidence Act. 

An accused’s confession to some person, altliough 
made in the presence of a Police Ollicer, is neverthe¬ 
less admissible in evidence. 

Where it is satisfactorily proved tluit immediately 
after the commission of an offence the accused made 
a statement incriminating himself, the reasonable 
inference from such a statement, in the absence of 
any rebutting evidence, is that the statement is a 
true representation of the actual facts. 

i 

Appeal against the order of the Ses¬ 
sions Judge, Hardoi, dated Sth October 
1914. 

!Mr. ^7. (7. Jackson, for the Appellant. 

The (luvernmcnt Pleader, for the Crown. 

JUDGEMENT.—The accused appellant, 
Dai, has been convicted in the Court of 
the Sessions Judge of Hardoi on a charge of 
liaving murdered his mother-in-law, Musani* 
mat Shitabo, on the night of the 12th of 
August last. He has been sentenced to 
transportation for life. The facts of the 
case, as they appear from the evidence of 
two principal witnesses, namely Jitta and 
Balia chankidars, are as follows. On the 
night of the 12th of August Sita Ram, 
who is the grandfather of the accused 
and who lives in the village of Shakurabad, 
came to the house of Jitta chaukideWi 
^Yluch is in a neighbouring village, and 
informed him that Shitabo had 

been murdered. This information w'as also 
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communicated to Balia, another chaukidar^ 
who lives in the same village as Jitta. 

.Jitta and Balia accompanied Sita Ram 

« 

back to Shakurabad, Jitta being the 
. chaukidar of Shakurabad although he lives 
in another village. Tho chaukidars entered 
the house occupied by the accused and 
there they found the dead body of Musarn- 
mat Shitabo on a charpoy. Evidently she 
had been attacked with some cutting in¬ 
strument for her throat was out. Both 
the chaukidars deposed at the Sessions 
trial that when they went into the house, 
Sita Ram asked the accused with what 
weapon he had killed Musammaf Shitabo. 
The accused replied that he had killed 
her with a gandasa. After stating this he 
went and fetched a blood-stained gandasa 
from the barotha of the house and handed 
it over to Sita Ram. Dal was arrested 
by the chaukidars and taken to the thana, 
where a report was made in the early 
Hours of the morning. This report, it is 
proved, was made by Sita Ram who told 
the Police that during the night he was 
roused by a cry from his grandson Dal, 
that he asked Dal what was the matter 
and that Dal said that he had just 
killed his old mother-in-law. Sita Ram 
further stated that when he asked Dal 
why he had done this, the answer was 
that the woman had tried to seduce him 
and that he got angry with her and slew her 
with the gandasa. The report went on 
to say how Sita Ram liad gone off and 
called the two chaukidars, Balia and Jitta. 
It is also stated in the report that the 
gandasa had been given up by the ac¬ 
cused. The gandasa, it may be noted, was 
brought to the thana. The chaukidars 
also made statements at the Police station 
in confirmation of the report made by 
Sita Ram and a statement was also made 
by the accused in the nature of a con¬ 
fession. This confe.ssion, however, having 
been made to a Police Officer, is not ad¬ 
missible in evidence. Since the time this 
report was made Sita Ram, the accused’s 
grandfather, has gone back on the story 
which he told in the initial report. He 
has denied altogether ever ' having made 
any such report and his statement, both 
to the Committing Magistrate and at the 
Sessions trial, was intended to show that 
Dal had never made any incriminating 


statement, but had merely said that his 
mother-in-law had been murdered by some 
one. The only other people who appear 
to have been in Dal’s house on that 
nighty were his young wife, Mxisammat 
Radhia, who is the daughter of the 
murdered woman and Ins mother, I^Iusaui- 
liiat Deoka, Neither of these, witnesses 
give any evidence to incriminate the 
accused and practically all w^e have against 
the prisoner is to be found in the state¬ 
ments of the tw'o chaukidars. Sita Ram’s 
statement before the Judge was contradicted 
by the statement which he had made 
to the Police at the time of laying the 
first information, but, of course, any state¬ 
ment made by Sita Ram in his first 
report is not admissible as proof of the 
facts therein mentioned and cannot be used 
a.s evidence against the accused in this 
trial. We have, therefore, to examine the 
statements of both these chaukidars. They 
both swear that after they reached the 
house in company wdth Sita Ram, the 
accused confessed to Sita Ram in their 
presence that he had murdered Musammat 
Shitabo with a gandasa. If those state¬ 
ments are to be accepted as true, then we 
have the fact that immediately after this 
murder had been committed the accused 
confessed that it had been done by him. 
It has been contended that the story told 
by Jitta chankidar in the Sessions Court 
does not correspond exactly with the story 
he told before the Committing Magisti’ate. 
In the Sessions Court what Jitta said 
was this;— ‘Sita Ram asked Dal with 
what he had killed. He replied with a 
gandasa. Sita Ram asked what he had 
done with the gandasa. Then Dal pro¬ 
duced the gandasa from the barotha and 
gave it up.” According to the English 
record of the statement made before the 
Committing Magistrate Jitta’s story runs 
as follow^s “Sita Ram asked Dal by 
what weapon she had been killed. Dal 
went and fetched a blood-stained gandasa." 
pds English version, how^ever, does hot fit 
in with the deposition as recorded in the 
vernacular in the Court of the Magistrate. 
According to this latter record the state¬ 
ment made by Jitta was as folloAvs-—“Sita 
Ram asked Dal wdiat he had killed the 
woman with and he replied that he had 

killed her with a Balia’s state. 
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ment before the Judg-e runs as follows:— 
*‘Sita Ram asked Dal with what weapon 
lie had killed the woman. He answered 
that she (Shitabo) had suggested to him 
that he should liave sexual intercourse 
with her and tliat he had killed her for 
this reason. Sita Ram again asked with 
what weapon lie had killed the Avoman 
and Dal replied he had killed her with 
a gauflasa." Balia's statement to the 
Magistrate Avas made in tlie same language. 
It is quite clear, therefore, that so far as 
Jitta's statement in the Sessions Court is 
concerned there is no contradiction between 
it and the statement whicli he made before 
the Committing Magistrate. Balia's state¬ 
ment in both the Courts is exactly the 
same. I can see no I’eason Avhatcver for 
doubting the truth of the statements made 
by these two rhanl'i'dars. It is difficult 
tc see Avhy they should invent a story 
of this description. If their statements, 
therefore, are accepted as true, it follows 
that Avc have against tlie accused an admission 
made by him that he had killed his 
mather-in-law Avith a gandasu, Balia and 
Jitta are rhaukidurs and no doubt ac¬ 
cording to the various rulings on the 
interpretation of section 25 of the Evidence 
Act, they must be treated as Police Ollicers. 
The que.stion, therefore, is Avhether this 
incriminating statement Avliicli Avas made 
by the accused can lie used as evidence, 
regard being had to tlie jirovision.s of 
section 25 of the Indian Evidence Act, 
^\hich lays down that no confession made 
to !i Police OfHcer shall be proved as 
against a person accused of any olTence. 
In my opinion the confession does not 
Come Avithin the section, for on the evi¬ 
dence as it stands it seems to me quite 
clear that thi.s statement in the nature 
of a Confession Avas not made to the cltauhi^ 
dai'.'i at all but to Sita Ram. The fact 
that tlie cJiaidiiddr:} were present and 
beard tlio statement made docs not, I 
think, bring it Avithin the prohibition con¬ 
tained in section 25 of tlie Evidence Act. 
I am, tlioreforc, C)f opinion that the con¬ 
fession is admissible in evidence and I 
think that having I’cgard to otlicr cir¬ 
cumstances Avliich nre disclosed by the 
pr(jsecution ovidoiice, it must bo taken to 
be a true statcnic'nt. There appears to bo 
no doubt tliat the deceased AVoiuan AVas a 
^Vctoiau of bad character. She had bee 


a AvidoAv for some years and the Avitnesses 
stated that a long time after the decease 
of her hu.sband she gave birth to an 
illegitimate child. There is also some 
evidence to show that she had been making 
.some attempts to take aAvay her daughter 
from the house of the accused. We have 
also the fact that on the night Avhen 
Shitabo avqs murdered the only man about 
the house at the time Avas the accused, 
Dal. It is apparent, therefere, that there 
Avas a motive for the murder, Shitabo 
being a Avoraan of bad cliaracter ayIio Avas. 
bringing disgrace upon tlie family into 
Avhicb her daughter had been married, 
and in tlie.se cireumstance.s it is difficult 
to imagine Avlio else could have. perpetrated 
this crime except the prisoner himself, 
AVhen Ave find, therefore, that immediately 
after the murder the accused made a 
statement admitting that the murder had 
been committed by him Avitli a g(i)idnsay it 
seems reasonable to infer that this state¬ 
ment is a true representation of Avhat 
took place. It is not to be doubted that 
Sita Rum has been making attempts to 
save bis grandson and that the two women 
Avho Avere inside the house at the time 
are Avitliholding Avhat they must necessarily 
know of Avhat took place on the night in 
question. I hold, tlierefore, that this confes- 
.sion made to Sita Ram in tlie presence of 
the chaifkidars is admissible in evidence and 
that it must be treated ns a true statement. 
This being .so, the conclusion necessarily 
follows that the murder was committed by 
the accused appellant and I tind accoiklingly, 
I dismiss the appeal. 

Appenl dismi$seih 
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CALCUTTA HIGH COURT. 
Chimixae Appeal No. 703 of 1914. 
December 1, 1914. 

P)'e.$eni :— Mr. Justice Fletclier and 
Mr. Justice Beaclicroft. 

SASHl RAJBANSHl and oriiEiis— 

Appellants 

versus 

Ei\lPEROR— Respondent. 

Criminal Pvoccihire Code (4cM’ o/lfi98), .«>•. 337, 
339, 298 (I) (c), 21o— Approver—Forfeiture of pardon 
’—Approver (o be committed for trial alotuj with other 
accused if forfeiture proved—Plea of paidon mrnj he 
decided by Magistrate—Plea may be re-opened in 
Sessions Court—Bii rden of proof—ForfeifurCy question of 
fact —Judge — Jury. 

Where an approver fails to act up to the condition 
of his pardon before the inquiring Magistrate, the 
Magistrate can ro-cominence the inquiry as against 
the approver and commit him to take liis trial 
along with the other accused. 

Under the old Code the act terminating a pardon 
was the withdrawal by the granting authority, 
under the present law, it i.s the forfeiture by the 
approver. 

Per Beochcn)ft, J • -The requirement that an a])- 
prover is to be e.vaniined as a witness in the case, 
is satisfied when he is e.xamined as a witness in the 
Magistrate’s Court. It is not compulsory either for 
the prosecution or for the defence to e.xamine him 
in the Sessions Court if he has shown by his evi¬ 
dence in the Magistrate’s Court that he is an 
untrustworthy witness. 

When an approver is put on his trial he may 
plead his pardon. The plea should be taken at the 
commencement of the proceedings before the 
Magistrate, for it strikes at the jurisdiction to take 
any proceedings at all against tlie approver, and it 
would then be necessary for the Magistrate to con¬ 
sider whether the pardon had been forfeited. But 
if he decides against the approver, or even if the 
plea is not taken before the Magistrate, it can be 
pressed in the Sessions Court and that Court 
ought to try the question whether the pardon has 
been forfeited before trying the general issue. If, 
however, there is a possibility of the evidence on 
the two issues overlapping or being identical the 
Judge may use his discretion and order the approver 
to be tried separately from the other accused. 

The onus of proving forfeiture of pardon is on 
the Crown. 

The question of forfeiture of pardon is a question 
of fact, therefore, its decision rests with the Jury 
and not with the Judge. 

Appeal from the order of the Sessions 
Judge of Murshidabad, dated 15th July 1914, 
convicting the accused under .sestion 395, 
Indian Penal Code, and sentencing each of 
them to seven years’ rigorous imprisonment. 

Babus Hemendra Nath Sen and Sanfosh 
Cnowar Bose, for the Appellant. 

Mr. Grr and Babu Jyofish Chtindra Hazra, 
for the Crown, 
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JUDG^IENT.—Tlio accused Annnta, Nani, 

Sashi, Gopal, Sriknnta and Bolai were tried 
along Avith seven others wJio have been 
acquitted with having committed the offence 
of dacoity. 

Tlie trial took place before the learned 
Se.^sions Judge of Mursbidabad and a Jury. 
The six appellants before us were convictedand 
each sentenced to undei'go seven years’ rigorous 
imprisoninent. Against that conviction and 
sentence tliey have appealed to this Court. 
The principal point that has been argued on 
this appeal, is as to the legality of the trial 
before the learned Sessions Judge. It appears 
that the accn.sed Sashi was tendered and 
accepted a pardon under section 337 of the 
Code of Criminal Procedure on the 21st of 
April 1914, whilst the pi’oceedings Avere pend¬ 
ing before the Committing Magistrate. The 
Magistrate subsequently forfeited tJie pardon 
granted to Saslii and the magisterial inquirj'- 
Avas re-coraraenced from the stage at Avhicl) it 
Avas interrupted as against Sashi by tlie 
tender and acceptance of the pardon. The 
Magistrate committed all the accused for trial. 
Sashi having raised before the learned Judge 
a plea in bar on the ground that he had 
received a pardon the learned Judge took a 
special verdict from the Jury in the first 
instance as to Avhether Sashi had forfeited his 
pardon. The Jury having returned a verdict 
that he had done so the learned Judge then 
continued the trial against all the accused. 

Against this procedure two points Iiave 
been urged on the appeal before us (l) 
that the procedure of the Magistrate in 
re-commencing the magisterial inquiry against 
Sashi from the stage it AA\as interrupted 
by the tender and acceptance of the pardon 
and the commitment of Sashi to take his 
trial Avith the other accused Avas illegal and 
(2) the taking of a special verdict of the 
Jury as to Avhether the pardon granted to 
Sashi had been forfeited Avas also illegal. 
On the first point authorities have been 
cited shoAving that Avhen the approver 
deviates from the condition of his pardon 
in the Session.s Court, he cannot be removed 
from the witness-box and placed in the dock 
as an accused, I should have thought that 
such a proposition did not require any 
authority. It is obvious that the Court of 
Ses.sion could not try a penson who hail 
not been committed for trial. 
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The question, liowcver, as to whether or not 
an approver wliose pardon has been forfeited 
by the Committing Alagistrate can be commit¬ 
ted and tried along with the otlier accused, is 
a totally different question. 

On belialf of the appellants the decision in 
the case <>f V. (1) is much 

relied on. No doubt the observations of the 
learned .ludges (Hampini and Pratt, JJ.,) in 
that case do lend support to the argument on 
behalf of tlie appellants. In that case, how¬ 
ever, a cliargo had been framed against the two 
approvers under .section 194r of the Indian 
Penal Code without thesanction of tlie High 
Court. The remarks of the learned Judges that 
”a person to whom a tender of pardon lias been 
made should not be tried for an alleged breach 
of the conditions upon whicli the pardon was 
tendered until the original case has been fully 
heard and determined” show clearly that 
what the learned Judges were considering was 
the charge* under section ID-t of the Indian 
Penal Code. 


In my opinion that case cannot be taken as 
an autliority for the proposition that where the 
approver fails to act up to the condition of Ids 
pardon bebu’e the iiuiniring Magistrate that 
tlie Magistrate cannot re-commence tlie inipiiry 
as against tin? ap[)rover and commit him to 
take his trial along witli the other accuseil. 

As against the iiitej*prelation souglit to be 
pliiced on i]i(‘ decision in tin* case of 
(^K(‘PU-I'JIIIlyri'ss \‘ifi> (1) by the l(MU*n(‘d 
Vakil fur the a[>pellaiits there is a con>iderable 
body of Jiulicial authority in which a different 
view was taken. 1 n I he case of ijncni-h'iiiiwss 
V. Uni Siiriint Mmi (2) Theleaimed Judges olo 
served: ” We are n liable to lind any tiling in the 


Code ol Criminal lh*oeedui’e which would 
render it m-cessary that an approver wlio.so 
pardon has been withdrawn by the .Magistrate 
and wild has been e immitlt'il by (lu* Magistrate 
in tiiiK,* to stand his I rial along with the other 
accu.'.eil in ihe ease .''h' liid be (ru*d .s(*paratelv 
ii'om(heii). A sinnl i.' \ I'-w was taken in flu 

casi* ol I'.injil’rnrw (-'land also in jhe 

<-ase of Snli.n, Kh,n> hh/qr o-,- ( (A and ii 


fl) l'T 1 : 57 . 

(2) ‘JO A. .vji); A. \V. N'. (ISPS) 

(A) JO A. Jt; A. L. .1. A. W. {\m\) J.-)S- 
4 Cl. I>. .1 1 U, 

( I) O .V. ].. ,1. (iP.*; A, W. .\, (IPOS) J.*,p; stP-. I,. J. 


the ca.se of Emperor v. Bala (5) a similar 
view seems to have been taken by Pulton, J. 

I tldnk that the opinion.s expressed in these 
cases are correct and that the case of Qu€en~ 
Empers'.i v. Nahi fl) is only an authority 
for what was actually decided in that case, 
namely, that “ a person to whom a tender of 
pardon has been made should not be tried for 
an alleged breach of the conditions upon 
which the pardon was tendered until the 
original case hasbeenfully heard and determin¬ 
ed.*’ These remarks appear to me to be only 
capable of referring to a charge under section 
Ibl, although porliaps the judgment is not 
very liappily worded. In that view the opinions 
expres.sed in (Uteeu-Empress v. Au/a(l)are not 
in conflict with the judgments of the High 
Courts of Allahabad and Bombay which I have 
cited above. 1 think, therefore, tliat the com¬ 
mitment to and trial before the Sessions Court 
in the present case was not illegal. 

Tlie .second question urged on this appeal 
is that the trial was illegal by reason of the 
learned Judge having taken a verdict from the 
Jury as to whether Sashi had forfeited his 
pardon or not. The only case cited in support 
of tliis argument is the decision of this Court 
in the ca«e of Emperor v. Ahani BhuAio.n 
i'hitrhrhntfy (tlk That case came before a 
special Bench of three tludges, consisting of 
Holmwood and Sliarfuddin and D. 
Ci'.atterjeo, JJ., under the provisions of the 
Criminal Law Amendment Act: Holmwood, J., 
held tiiat the Committing Alagistnite was the 
.sole authority to determine whether or not the 
partlon liad heen forfeited. The grounds on 
which llolmwinnl, J., • formed this opinion are 
stated by him as follows: ‘ As soon as a 
charge is drawn up, the accused is /p.'O facto 
put upon his defence.The word with¬ 

drawal* has been left out of the present Code, 
and, as I have just said, the forfeiture appears 
now to operate ipso facto." In support of this 
view tile learned Judge relies on the case of 
i)>orn-Eiiiprcss v. Maiiick Chaiolra NurA'ur (7), 
wliieli lays down that tlie withdrawal or for¬ 
feiture of the pardon should be by the authority 
that granteil it : but tliat case did not de¬ 
cide that the validity of the withdmwul or 
forfeiture could not be questioned at the 

(.'A ‘J.-) U. OTo: bom. h. U. J7I. 

(0) S Iml. Cns. 721; a7 C. U Cr. h. J. 7'.'2 

(7) 24 C. 402. 
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trial. The other cases, Kalian v. Emperor 
(8), relied ,on by Holm wood, J., with all 
due respect to the learned Judge, decided 
exactly the opposite to what that learned 
Judge did. Towards the end of his judg¬ 
ment Holmwood, J., however, remarked 
that It is open to tiie accused here to sliow 
that the statement he made on oath was 
not a false statement, or was a false 
statement induced by improper influ¬ 
ence.” D. Chatterjee, J., held that as 
the case came before the Court as a “special 
Tribunal ” under the provisions of the 
Criminal Law Amendment Act the Court 
has no jurisdiction to inquire into the fact 
whetlier the pardon had been properly for¬ 
feited or not: D. Chatterjee, J., however, 
remarked that “ it is perfectly open to the 
accused to show before us in this Court that 
the statements that are alleged to be false 
are true in fact, or were induced by improper 
influences.” Tlie tribunal before which that 
case came was not a Special Tribunal ” 
but the High Court though, no doubt the 
Bench, was specially constituted to liear a 
case committed to it under the provisions 
of the Criminal Law Amendment Act. 
The provisions of the law except so far as 
they have been varied by the Criminal Law 
Amendment Act apply to such trials. 

I am unable to concur in the views express¬ 
ed in the case of Emperor y. Ahani Bhnshan 
ChucK'erhaffjj (6), Avhich appears to me to be 
opposed to whole current of judicial decisions 
in India. Nor can I understand the remarks 
of the learned Judges that if the Committing 
Magistrate was the sole Judge as to whether 
or not the pardon had been forfeited the 
accused could be permitted to give evidence 
to show that his former statement was true 
or induced by improper influences. Such 
evidence would be irrelevant on the charge 
of dacoity against the accused but would be 
relevant on the issue as to whether the 
pardon had been validly forfeited. On the 
other hand there are a number of authorities 
in which a different view has been taken. 

In the case of KuUan v. Emperor (8), the 
learned Judges remarked: We think that 


the"|issue as to the pardon should be tried 
first. Again, in the case of In re Al/gn'isarni 
Naicken (9), it was held tliat the Judgq at 
the trial at the Sessions must leave it to 
the Jury to decide whether the pardon hacl*^ 
been actually forfeited and not decide the' 
point himself. 

Ihe High Court of Bombay lias adopted 

a similar view. 

In the case of Emperor v. Bnla (5) the foL 
lowing observations appear in the judgment of 
the learned Judges: “ As the law now stands,’^ 
the question is whether the accused has 
forfeited his pardon by some act of liis 
own—not whetlier the Magistrate has valid¬ 
ly withdrawn it. This question is one of ' 
fact on which it is clear that the Magistrate 
may hold one opinion and tlie Sessions 
Court another, just as may happen on any 
other question of fact at i.ssue in the case. 
The Sessions Court has to determine for 
itself on the evidence before it whether the 
pardon has been forfeited: for if not, the 
accused, who has accepted such pardon 
cannot be tried.” Again, in the case of Emperor 
v.(10),Aston, J.,remarked: “itis,there¬ 
fore, open to a pardoned accomplice, if placed 
on trial as an accomplice who has forfeited 
the pardon already accepted by him, to plead ’ 
in bar of trial that he did comply with 
the condition on which the tender of pardon 
was made, and such plea in bar of trial 
would have to b5 gone into and decided 
before the accu.sed is called on to enter his 
plea in defence to the charge of having 
committed the offence in respect of which 
the pardon was tendered.” The same view 
was taken by the Chief Court of the' 
Punjab as will appear from the following 
remarks in the judgment in the case of" 
Emperor v. Kadu (11); “The word ‘withdrawn’ 
does not now appear at all. The word ‘ for¬ 
feited’ has been substituted. Under the 
present Code, therefore, a pardon cannot 
be withdrawn, it can only be forfeited, and 
whether or not it has been forfeited will- 
be a question of fact to be tried and de¬ 
cided by the Court acting under competent 
authority, which tries such person in res- 


where a pardon has been tendered and the 

approver is afterwards put on trial he 

.should be asked if he relies on it and if 

he says ‘ yes’, which is a plea of pardon, 
(8) 2 Ind. Cas. 343; 3i A. 173; 9 Cr, L. J. 571, 


(9) 5 Ind. Cas 831; 33 M. 514; 11 Cr. L. J. 254- 
M. L T. 121; (1910) M. W. X. 5. 

(H) 30B. 6H;4Cr L. J. 346; 8 Bom L H 740 

T I b'f. 
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pecfc of the charge in regard to which a 
pardon w.is tendered to him. ’ Against 

this large h )dy of .judicial authority there 
is only the decisif)n in the case of Emperor v. 
Ahani BliHfukan Chncb'rhuffij (6). But when 
that case is closely looked at it 
cannot he taken as an authority 

the other way. For the Court admitted 
evidence to show that the statement of the 
accomplice whose pardon had been with¬ 
drawn was not false and that such .statement 
Avas induced by improper means which was 
clearly irrelevant on the charge op dacoity 
but relevant on the plea as to whether 
the pardon had been validly withdrawal. 
In that view the .jndg.nejits in the 
case of Emp’i’or v. Ahiui HhuAi-m 
biitty (0) can be reconciled with 
decision of the other cases I have 
referred t) aliive aU!»ou?!i it may not have 
been strictly regular or in accordance with 
the weight of judicial opinion to have tried 
the plea in Inr along with the charge on 
wliich the accused was committed for trial. 
The cour.se adopted by the learnelJudge 
in the pre.sent case in taking a verlict fiMoi 
the Jury in the first instance on the plea 
in bar, was manifestly correct. 

Then a subsidiary point was r.iised that 
the fact tliat the learned .Judge took the 
verdict of the Jury on the plea in liar r.iised 
by Saslii after recording .scnne of the evi¬ 
dence on the charge vitiates the trial. But 
Sashi when called npen to plead raised liis 
plea in bar in sueli an ol)scui*e manner 
that tlie leariKMl Judge apparently in the 
Hi-sb instance did not grasp what Sashi 
meant when he said he was a witness. As 
Ko)n, however, as tin* leai nod Judge realised 
the plea tliat Sashi wished to place 

before the (hnirt.lie pr ice'brd in a regular 
mlunar and any irj’i;gnlarity that there may 
iiave been, eaiinoi have prejmliced the accused 
at the trial. I'inally, it was argued that 
the learned Judge in his idiarge to the 

Jury on the charge upon which the 

accused had lieea committed for trial 
mi.sdinjcted the Jury. 1 was and still am 
unable to appi-eriate wliat were the niisdirec- 
iioMs tbi' ie:irne I Vakil i’.-r the appellants 
complains nf. Hut v\o\\ if tiu' portions 
reforretl to amount to misdirections they 
are of sncli a ti-ivial nature that they could 
not p-'^sibly have had any elfoct on the 

Ver (ti‘1 r-| (!>'• Jnrv. 


In the result I think the present appeal 

ought to be dismissed, 

Bkachchopt, J.—The learned Pleader for 
the appellants bases his appeal^ on three 
grounds, (l) that the joint trial of the 
approver, Sashi, and the other aoeused was 
illegal, a branch of which argument is that 
it was incumbent on the prosecution to exa¬ 
mine Sashi as a witne.s.s at the Sessions trial; 

(•2) tliat the Judge adopted an extraordinary 
procedure in taking a verdict on the question 
whether Sashi had forfeited his pardon, after 
the examination of eleven only of the fifty- 
five prosecution witnesses, which seriously 
prejudiced the appellants; (J) that there 
were misdirections in the charge to the 
Jury. 

Many cases are to be found in the reports 
in which the question of the joint trial of an 
approver with the other accused has arisen, 
and in appi'oaching a consideration of the-so 
cases thei'© is a broad dividing line between 
the two classes int(» which they naturally fall, 
a lino which, I think, has not always been 
observed. 

One class comprises those cases in which 
at the Se.s.sions trial tlie approver has failed 
to observe the conditions of his pardon, and 
has then been ti*ansferred from the witness- 
})ox to the dork and tried with the other 
accused. Instances of such cases are those of 
Queen \, Ptiumluir lVioohee{12)\ Queeitw Bipro 
Dtvis (Id); lu reJoytlee Paramanik {lA); Queen- 
Empretts wMulua {Ih); Queen-Empress 7?am 
Terau, (1(>) and Queen-Empress y.Jagat Chan- 
flrn Mali (17). To the pnAcodure adopted in 
such cases there has been a double objection, 
riz., that the trial of the approver was without 
juri.sdiction, he never having been committed 
to tbe Sessions and that to take him straight 
from the witness-box to the dock and try 
him with the other accused prejudiced him 
in his defence. 

The second class comprises those cases in 
which in the Magistrate'.s Court the approver 
has failed to observe tbe conditions of his 
pardon and, bis paixlon having been 
withdrawn tbe inquiry against him in 
respect of the offence has l>een continued 

along with the inquiry against the other 

():>) M W, H. Cr. U>. 

(i:H H) W. U. Ov. W. 

(11) 7 C. L. K. 00. 

(15) 11 .V. .502: .\. W, X. (1S0>) 95. 

(10) 15 M. ;)52: 2 Weir Sol. 

(17) 22H.50. 
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accused and they have jointly been committed 
to the Sessions. It is clear that remarks 
iMde m the first class of ca.ses to the 
eftect that the trial of the approver should 
await the termination of the trial of the 
other accu.sed, can have no application to 
the totally different state of facts met with 
in the second class, when the approver comes 
before the Sessions Court as an accu.sed 
and not as a witness but those remarks 
have been quoted in support of the view 
that when the pardon has been withdrawn 
Iwfore the case has come to the Sessions 
the joint trial is improper. 

The current of decisions that the trial 
of the approver must await the trial of the 
other accused even in the second class 
of cases, was started by tlie case of Q ueen* 
Empress v. Sudra {IS), decided by a single 
Judge. This case does not really fall within 
either of the classes to which I have referred, 
for the approver was committed to the 
Sessions, not on a charge of murder, which 
was the charge against the other accused, 
but in a separate proceedings on a charge 
of receiving stolen property belonging to 
the murdered man. The case turned on 
the meaning of the words “in the case ” 
in section 337 of the Code of Criminal 
Procedure and Knox, J,, remarked that the 
approver should not be tried till the original 
case had been fully heard and determined. 
Ibat thi.s dictum could not be universally 
correct was realised by the learned Judge, 
who mentioned one difficulty which might 
arise from its universal application, viz., 
what was to be done when some of the 
accused in the original case absconded, and 
hinted that in such a case the rule might 
be relaxed. 

This case \vns .subsequently dissented 
from by a Division Bench of the same 
Court, Qtieen-Enipress v. Brij Narai?! Man 
(2); and the later decision was followed 
in Emperor v. Bttdhayi (3). 

Shortly after the decision in Qneen- 
Empress v. Brij Narain Man (2) a Bench 
of the Bombay High Court in Queen- 
Emp)-ess v. Bkait (19) took the view that 
nothing could be done again.it an approver 
till the trial of the other accuged at Sessions 
was finished. The learned Judges relied on 



the case of (Ineen-Einprcss v. Snlr.i (IS) and 
five other cases, not one of wliich is an 
authority for the general proposition stated. 
This case was doubted by Fulton, J., in the 
later case of Emperor y. Bala (5) and 
the judgment of Candy, J., shows that at 
an earlier stage a view inconsistent with 
that expressed in (iueen-Eiuijress v. Bhnu 

(19) had been adopted. 

In tliis Court the only reported case is that 
of Queen-Empress v. Natu (1). In that case 
the commitment of the approver was criticis¬ 
ed on three grountls, only two of which 
have any bearing-on the present discussion. 
These are that it was obligatory that the 
approver should be available as a witness 
at the Sessions trial and that the commit¬ 
ment of the approver before the trial of the 
other accused had terminated was illegal. 
Logically, the second reason would appear 
to depend on the first, for if there is no 
obligation that the approver should be avail¬ 
able as a witness at the Sessions there would 
appear to be no reason, as a general pro¬ 
position of law, for delaying his trial till the 
termination of the trial of tlie other accused; 
though circumstances might exist, which 
would induce the Sessions Judge as a matter 
of discretion to direct a separate trial on 
the ground of inconvenience or possible 
prejudice to the other accused. 

Section 337 (2), Criminal Procedare Code, 
provides that a person accepting a tender 
of pardon is to be examined as a witness 
in the case. That condition is fulfilled 
when the approver is examined as a witness 
in the Magistrate s Court. In my opinion 
that sub-section does not mean that it is 
compulsory to examine the approver in 
the Sessions Court if he has shown by 
his evidence in the Magistrate’s Court that 
he is an untrustworthy witness. It is 
contrary to all principles that the Crown 
should be obliged to examine as a prosecution 
witness a person who has shown himself 
by his evidence in a previous stage of 
case to be untrustworthy. This view was 
taken in the csae of Queen-Empress v, 
Eamasanii (20). Incidentally I may remark 
that the view expressed in the same case 
that beyond revoking the pardon nothing 
should be done against the approver untU 

(20) e4M.321;’3 Weir39G, 


(18) 14 A 336; A W. X. (1892) 21. 

(19) 23 B. 493. 
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after tl-.o trial of tlie other accused is 
ovei', is olfiter lUrfnm and based on the case 
i '\ \ii<i‘n-Empresf>\.Bhuu{\d) and the cases 
1 licrein quoted, -whicli apply to an entirely 
diilVi cut state of facts. 

It is to be noticed that the learned 
Judges who decided the case of Qneeu- 
V. Nfifn (1) though referring to 
sub-sections (2) and (8) of section 887 
say that the intention of the law is that 
tlie approver shall be available ” as a 
witness in tlie Sessions Court. If section 
387 (2) really applies his examination is 
compulsory. The language of the Code 
is imperative lie sliall be examined.” I 
liave pointed out that there; is no obligation 
on the prosecution to examine him at the 
Sessions trial, if he has previouslj’’ shown 
liini.«elf untrustworthy. There is never any 
obligation on the accused to examiiie a 
witness, and with all respect to the learned 
Judges I .see nothing in the section to lead 
to the .supposition that no action is to be 
taken against him in order that be may 
be available’ as a witness for the defence. 
In fact he will be available as sucli witness 
if at the Sessions trial he is ai)le to success- 
fully plead that' bo has not forfeited his 
pardon; though I do not wish to be under¬ 
stood as giving this contingency as a reason 
for (litfering from the •view expressed in 

Eniprrss v. X(t/n (1). 

1 am ol o}tinii)n that where an approver 
lias iurleitetl his pai’don in the .Magistrate's 
Court thei’o is no illegalit}' in proceeding 
with the iiMiuiry against him and in commit¬ 
ting him lor Inal jointly with the other accu.sed. 

The second argument nilvanced by tbe 
lenriicd IMeader tor the appellants was, as 
originally formulated that the procedure of 
the learned Sessions Judge was unintel¬ 
ligible, and it is (piite clear that bo did 
not realist' ^vlla( the object td the learned 
Judge was. It would liave been better if 
the learned Sessions .lialgc has clearly stated 
in ills oi'der-sheet, what was the preliminary 
point on whieli lu.' heard arguments 
the llli July. Hut an examination 
of tiie earlier proceedings leads to the 
coiitlusioii that he was trying a pi’eliminary 
issue in bar on a jdea liy Sashi that he 
had been g'raiited a jRU’doii. On the charge 
being reatl the following plea by Sashi 
Avas j-ucorded, "that lie is a witness, that 


be cannot be tried in this case and 
that be is not guilty.*’ This may reasonably 
be read as, first, a plea of pardon, second, 
an objection to being tried jointly with tbe 
otlier accused, third, a plea of not guilty 
on tbe general issue. 

It appears that an argument was then 
addressed to the learned Judge objecting 
to the Magistrate's procedure in cancel¬ 
ling” tbe pardon and at once proceeding 
with the inq.uiry. against tbe accused jointly. 
Tlie learned Judge decided that be could 
do nothing in view of section 216 of tbe 
Code of Criminal Procedure. Then on the 
4tb July, after the examination of 11 wit¬ 
nesses, tbe evidence of Sashi given before tbe 
Committing Magistrate was rend. This was 
followed by arguments on tbe preliminary 
point." Tbe Judge then cliarged the Jury 
and took tlieir verdict on tbe question 
wlictlier Sashi bail forfeited his pardon. 

i'rom this it is evident that tbe learned 
Judge was trying the preliminary issue 
raised by Sasbi's plea of pardon as a bar 
to bis being tried at all. 

This raises tbe question whether tbe 
procedure adopted was correct. Tbe learned 
Pleader for the appellants argues in tbe 
first place that the only person to decide 
wlietber tlie pardon was forfeited was tbe 
authority wlio granted tbe pardon, and in 
Hie second that if this was a question for 
tlie Court of Session it was one for tbe 
Judge to decide and not tbe Jury, and to 
support the second part of the argument 
be relies on section 2itS (1) (c) of tbe Code 
of Criminal Proecedure. 

In the case of Queeu-Empress Mautek 
Chandra Sarkar (7) it was decided that 
tbe authority which granted tbe pardon 
was tbe authority which bad jurisdiction 
to revoke it. That case was decided under 
the old Criminal Procedure Code (Act X of 
1SS2). The decision has become obsolete 
for Act V of 1SI*8 made mlical altei*ation 
in tbe law. Under tbe existing Code there 
is no provision for withdrawing the pardon, 
but ilio first clause of section 839 shows 
in wliai circumstances tbe pardon is for* 
felted and the second clause pixnidos that 
wlien forfeited tbe approver's statement 
ni’iy be given in evidence against him. 
Under the old law tbe pardon remained 
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in force until it Avas withdrawn bj*" the 
authority granting it in consequence of a 
failure by the approver to observe the condition 
under Avhich it was granted, under the present 
law the result of a failure to observe the 
conditions is that the approver may be 
put on his trial Avithout any formal order 
of withdrawal on cancellation. The act 
terminating the pardon was, under the old 
law, the Avithdrawal by the granting authority, 
under present laAV it is the forfeiture by 
the approver. It follows, as a matter of 
course, that when the approver is put on 
his trial he may plead his pardon and in 
such case it must be shoAvn that liis pardon 
has been forfeited. 

Then arises the question Avhat Court is 
to decide Avhether the pardon has been 
forfeited. The plea should, in my opinion, 
be taken at the commencement of the 
proceedings before the ilagistrate, for it 
strikes at the jurisdiction to take any 
proceedings at all against the approver, 
and it would then be necessaiy for the 
'Magistrate to consider whether the pardon had 
■been forfeited. But if he decides against 
the approver or even if the plei is not taken 
before the Magistrate it does not follow that 
the plea cannot be pressed in the Ses.sions 
Court. That is the Court which has to 
decide on the guilt or innocence of the ac¬ 
cused and I cannot conceive that the Court 
Avhich has to adjudicate on that point has its. 
hands tied in regard to Avhat may be the 
strongest and perhaps the only point in the 
accused’s defence. The position is exactly 
the same as in any ordinary Sessions trial 
e. g.y on a charge of criminal breach 
of trust. The Committing Magistrate has to 
be satisfied both of the trust and of the 
breach before he can commit and the Sessions 
Court has to come to a finding on both 
points before it can convict. So if a pardon 
has been granted, the forfeiture must be 
proved. 

When the case comes before the Sessions 
Court that Court ought to try the question 
whether the pardon has been forfeited before 
trying the general issue. It is possible that 
the evidence on the two issues may overlap 
and in some cases be practically identical and 

that seems to me to be the only argument 

* 

against trying the question of forfeiture of 
pardon before calling on the accused to plead 
to the charge of the offence, and where such is 


the case it might be a reason for the Judge 
to use his discretion and order the approver 
to be tried sepa' ately from the other ac¬ 
cused. 

In expressi g the above views as to the 
change made in the law by Act V of 1898 and 
as to the duty of tlie Sessions Court to try 
the question whether the pardon was forfeited 
or not, I have not failed to consider the judg¬ 
ment of Holmwood, J., in Emperor v. Aha7ii 
BhuAian Chnckerhtdty (6). It istrue that the 
learned Judge expres.ses the opinion that the 
inquiry as to forfeiture should not be re* 
opened at tlie trial, but in the concluding 
paragraph of his judgment he says, it isopen 
to the accused here to show that the state¬ 
ment he made on oath was not a false state¬ 
ment.” which IS only another way of saying 
that he may prove that tlie pardon Avas in fact 
not forfeited. The learned Judge thereby 
in effect says that the question may be 
re-opened. Cliatterjee, J., in the same 
case says; “it Avas for the Committing Magis¬ 
trate to decide this question (i.e., tlie question 
of forfeiture).I saj' this Avith this qualifi¬ 

cation, that this is only for the purpose of the 
commitment, and it is perfectly open to the 
accused to shoAv before us in this Court that 
the statements Avhich are alleged to be false are 
true in fact,” Avhich I take to mean that 
the Magistrate must come to a finding on 
the question of forfeiture before he can 
commit to the Sessions, that his finding 
has no effect bej^ond the proceedings in 
his OAvn Court, and that the question can 
be re-opened in the Sessions Court. I 
consider that not only may the question 
be re-opened but the onus is on the 
CroAvn to prove that the pardon has been 
forfeited. 

Now, assuming that the procedure adopted 
Avas not quite correct, in that evidence 
should have beeen taken only as against 
Sashi in the first instance and only on 
preliminary plea, there, is no reason to 
suppose that any of the accused has been 
in any Avay prejudiced. 

The argument that it Avas for the Judge 
and not the Juiy to decide Avhether the 
pardon AA^as forfeited, is not supported by 
section 298 (l) (c) of the Code of Criminal 
Procedure. That clause refers only to a finding 
on a question of fact AAdiich it is necessary to 
prove to make other evidence admissible. 
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the ciuestion of forfeiture of the pardon was 
important 7iot for the purpose of making 
other evidence admissible, but for the 
purpose of determining whether the trial 
could at all continue as against Sashi. 
That was a question of fact for the Jury. 

As regards the arguments that the learned 
Judge misdirected the Jury it is sufficient 
to say that no passage in the charge has 
been pointed out, which justifies the sugges¬ 
tion. 

I agrea that the appeals should be dis¬ 
missed. 

Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

CiMMiNAL Application No. 187 ok 1914. 

September 21, 1914. 

Present: —Mr. Lindsay, J. C. 
RAGHU AND ANOTiiKa—A cccsei)—Applicants 

versus 

EMPEROR— Pkusecutor—O ppo>iTfc; Pautv. 

Pen'll Code Act XLV of 18(i0), SlUA—Dsath by 
nf\jli'jcnre-~I}>Kit, over-croinhd^ ainkiny of -Sinkiuy due 
to sh-onj nundoirl rough water and reuniting in Iosk of 
life -Tn.'^eairorttiy rondifion of boat not proved—Letmees 

oj ferry not resjumnihle — Aceident. 

WliL-rc to strong wiml and rongli water a 

ferry-hoar overturns or sinks resulting in loss of 
lite, flic lessees of the ferry eannot lie convicted of 
an otTence under section Joi-A, Indian Penal Code, 
unless it is shown that tlie bout, although over’ 
crowded, was in an nnseaworfhy condition at the 
time of the occurrence. 


order of the Sessions 
22nd July 1914, up- 
.Magistrate Sitnpur, 


tlie Appli- 


Appeal against the 
Judge, Silapur, dated 
holding that of the 
dated 1st July 1914. 

Mr. P. C. Iih(f/tarhar}i^ foi 
cants. 

Tlie (lorrnniinif I'lcwlir, for tliu Opposite 
Party. 

JCIJUAIENT.—Tills is an application 

for re\ isioii of a;i oi-dei' passed on appeal by 
the Sessions Judge of Sitapnr. Tlie order 
directed that an appeal lilod by tlie accused 
applicants against their conviction in the 
Court of the Magistrate should he dismissed. 
The conviction was under .section 30-lA of 
the Indian Penal Code. Tlie applicants are 
the lessee.s of a ferry-boat wliicli was plyinn. 


in the river Cliauka and the evidence goe.s 
to show that on the 21th May last a marriage 
party arrived on the banks of the river t6 
be ferried across in the boat of which the 
applicants were the lessees. A numlier of 
the persons who joined this marriage party 
got across the river in one trip. The boat 
returned and was tied up to the bank and 
fastened to another boat which was already 
by the edge of the river. According to the 
Magistrate the boat was then boarded by 
no less than forty-two people and it was 
also stated in the judgment that an ekka 
(or a conveyance of some sort), and a 
palanquin were put on board as well. The 
witnesses for the prosecution admit that a 
strong wind was blowing at the time and 
the water Avas rough. So far as I can see 
the boat broke loose and the people, no doubt, 
got into a state of panic. One boat fell and 
sank and the other boat overturned, two 
men were reported to be missing and it 
.may be presumed that they were drowned. 
The whole question in the case is whether 
or not these two lessees were rightly convict^ 
ed of an offence under section 304A, 
Tlieir conviction could only stand in case 
it were proved that the boat or boats which 
were used at this particular time were in 
an unseaworthy condition. It is very 
difficult to come to any definite conclusion 
on the evidence which is upon the record. 
The wi’etclied passengers avIio must have 
been in a state of great fright are quite 
unable to give any coherent account of what 
took place. The most they can say is that 
the water came into the boat but Avhether 
it came in over the sides or through the 
bottom is not quite clear. The only direct 
evidence as to the conditions of the boats 
is to be found in the statements of the two 
Police Officers. Both these witnesses de¬ 
posed that one i)f the boats was in an un- 
seaworthy condition. It is to be remarked, 
however, with regard to this evidence that 
these Police Officers did not see the boats 
till the second or third day after the 
accident, and f gather from what they say 
tliat by that time one boat had l>een under 
water for some considerable period. Whether 
or not the state they were in Avhen they 
were examined by the Police Officers is a 
fair criterion of their state at the time of 
tlie accident is a matter regarding which 
I entertain considerable doubt. It is not 
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sufficient to find, as both the Magistrate 
and the Sessions Judge have found, that 
one of the boats had rag or cloth stuffed 
in to the seams. Everybody knows that 
wooden boats of this kind liave to be 
plugged with hemp or some other such 
substance in order to keep out water, it 
is also a well-known fact that every boat 
of this kind always has little water in the 
l)ottom whicli percolates through the seams. 
Heading the evidence together, it appears 
to me that it is far more reasonable to 
suppose that this unhappy affair was in the 
nature of an accident. At any rate, what¬ 
ever took place, it does not seem to me 
that these two accused applicants can be 
held responsible. It looks as if the boat 
was over-crowded. Forty-two passengers, 
an ekka and a palanquin seem to be a very 
considerable load, and with a strong east 
wind blowing and the water lashing up into 
Avaves it is small wonder that the boat went 
under. I do not think it is established that 
either of these boats was really unfit to 
ply as ferry boat. In fact Ave have it that 
just before this accident took place one of 
the boats had gone across and came back 
in perfect safety and in his judgment the 
Sessions Judge points out that had it not 
been for the high wind either of the boats 
AVQuld have made the passage Avithout mis¬ 
hap. That finding of the learned Judge 
seems to me to dispose of the theory of 
negligence in the sense that the accused had 
been plying a boat Avhich was not fit to 

travel across the water. 

I allow this application and set aside the 

convictions and sentences and direct 
these two accused be acquitted and released. 

Application accepted. 


ALLAHABAD HIGH COURT. 
CiUMiNAL Revisiox No. 1139 OF 1914. 

December IS, 1914. 

Present'. —Mr. Justice Tudball. 
Syed MOHAMMAD— Applicant 

versiu 


Mirza ALI RAZA—Opposite PAitTY. 

ConipUint h>j on - co:n. 


pl.iinf to anotJo-t- — Tr.nisfci' of ca>c — Ci'iminal PrOm 
cednre Code ^Acf T of 1808), .s-.s. o2(), 437. 

A complaint muter .sections 420, 401), Indian Penal 
Code, dismissed on the complainant’s statement that 
lie had come to terms with the accused and did not 
Avish to offer any evidence, can be reinstituted in the 
Court of another Magistrate who lias jurisdiction 
to entertain it. 

Where in a case there is a good deal of evidence 
(botli oral and documentary) in Knglisli and the 
Magistrate in whose Court the cas^ is pending does 
not know English, it may be neccessary ami perhaps 
advisable to transfer the case to some Magistrate 
Avho knows tliat language. 

Application for revision filed by Syed 
Mohammad. 

^fr. Nihal Chaud^ for the Applicant. 

Mr. IF. Wallach, for the Opposite Party. 

JUDGMENT.—Mirza Ali Raza, the oppo¬ 
site party to this application, on the 30th 

a complaint against 
Syed Mohammad, the applicant in the Court 
of Qazi Ibrar Ahmad, a Magistrate of the 
first Class, charging him Avith offences under 
sections 420 and 409 of the Code. Tlie 
complainant in the case brought about the 
transfer of the trial from the Court of that 
Magistrate to the Court of another Magistrate 
of the first Class, Rai Bahadur Radha Raman. 
The ground for the transfer Avas that a 
good deal of the evidence in the case was 
English correspondence and also the pro¬ 
bability that English Avitnesses might be 
examined. It is not clear by whom the 
order of transfer Avas passed but presum¬ 
ably it Avas by the District Magistrate. On 
the 9th of September 1913, Avhen the case 
Avas called in the Court of Rai Bahadur 
Radha Raman the complainant said that 
he had come to terms with the accused and 
did not Avish to offer any evidence and so 
the Magistrate discharged the latter. A 
fresh complaint has now been made in the 
Court'of Qazi Ibrar Ahmad and the Magis¬ 
trate has taken cognizance of the complaint. 
The present application is directed against 
these proceedings and it is prayed that they 
may be quashed and the complaint dismissed 
on the ground that the Magistrate had no 
jurisdiction to sit in judgment over the 
decision of the District Magistrate, as a 
Magistrate of co-ordinate jurisdiction cannot 
re-open the case. There appears to have 
been an error in the application. There i.s 
nothing to show that Rai Bahadur Radha 
Raman Avas ever the District Magistrate 
of Moradabad, and the history of .services 
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commencement of 
i91o to the 18th of November 1913 he was 

a first Class Magistrate and not a District 
Magistrate. He is no longer attached to the 
District. So far as the facts are stated before 
me the only Magistrate who had jurisdic¬ 
tion in the matter or could now Iiave 
jurisdiction therein is the one in whose 
Court the complaint has been laid afresh. 
The Court of Rai Bahadur Radha Raman 
merely had jurisdiction in this case by 
reason of the order of transfer and that 
case having come to an end in his Court 
and he having left tlie District there is no 
other Court except that of Qazi Ibrar 
Ahmad to take cognizance of the complaint. 
Therefore it is impossible for me to pass 
any order quashing the proceedings and 
dismissing tlie complaint; nor would it be 
right to put a stop to the proceedings. If, 
as the case appears to be, there be a good 
deal of evidence in English both oral and 
documentary and as the ^Magistrate in who.se 
Court the case is pending does not know 
English, it may be necessary and perhaps 
would be advisable to transfer the case to 
the Court of some Magistrate who knows that 
language. But it is unnecessary for me to 
pass any order in respect thereof, as it is 
open to the parties, both of whom e.xpress 
their agreement to a transfer and to apply to 
the District ^lagistrate for an order in 

that respect. The present application is 
rejected. 

Apphcdtum rejected. 


SPXDARSANAM AIYANGAB V. ELAYAVALLl'sKlNlVASACHARr. 


PUNJAB CHIEE COURT. 

Crimixal Revision' Petition' No. 11.9.J, of lOM. 

September 2, lOM-. 

I irsent’. -Atr, Justice Johnstone. 

ABDLfj KARLM—Petitioxer 

versna 

n . . —Resfoxoext. 

CruniH'^l }'rnre<lH.-n (%h(Arf T o/’ISOS),]i() r,t , 
-- Ihn.ljor ai > i > ca , un , n ‘ in (' ourf ~ Unhilif,j f ,, 

.surety im-tho aimouraneo 

in Court, up to tin; couelusioti nf thn (-ase tA' u 
Whn has been called u))on under section 110, CrimC 
iml Irocvdurc Code, to fiirui.sh securitv for irood 

behaviour, the liability of the surety does not 


until the culprit, if so ordered, appears with his 
sureties and executes his bond. 

Petition for revision of the order of the 

District Magistrate, Jhelum, dated the 9th 
May 1914. . 

Mr. Koor-ud-Dm, for the Petitioner, 
ORDER.—There are no grounds for inter¬ 
ference. The petitioner. Abdul Karim, stood 
surety for the appearance in the Court 
up to the conclusion of the’case, of a man 

mn section 

IIU, Criminal Procedure Code, to furnish 

security for good behaviour. After some 

hearings the Court on 18th February 1914 

found the ca.se proved against that man and 

be was directed to produce his sureties, but 
lie railed to appear. 

I cannot accede to tlie contention tliat the 
petitioner’s liability ceased when the Court 
held that the case was proved. The case 
was iKit complete, nor were the magistrate’s 
duties 111 connection therewith at an end, until 

the culprit had appeared with his sureties 
and executed his bond. 


I dismiss the petition. 


A* 


Petit ion dismissed. 




MADR.4.S HIGH COURT. 
CiiiMixAL Revision' Case No. 318 op 1914 
CiiiMixAi, Revision- Petition- No. 273 

OP 1914 

November 27, 1914 
Present:—Uv. Justice Ayling. 

A. K. SUNDARSANAM AIYANGAR— 

Petitioner 

versus 

ULAYAVALLE SRINIVASACHARI— 

„ ■ . , ResPONDEN’T. 

Procure Code (Act V of I89S), .s. 144(4) 

liUtwofo, ,esnssion, by ,ehom to be disposed of. 
yi OHlei' imssod under section Ui, Criminal Pro. 

ruisTri^r\'r - i" ’'^“Sistrnte, while acting as 
a Uis net Magistrate, can be rescinded or altered 

o ', f" '■ 7 : 7 ''’,"’ District MngUterte 

fo ' 7 .i 7 i “''“'sfer an appUcation 

101 uv,. issc.n or alteration to tho former. 

lotition, under section 15 of the Charter 
Act, praying the High Court to revise the 
Older of tlio Headquarter Joint Magistrate of 
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Tinnevelly, proceedings, dated dOth 

March 1914. 

Messrs. T. liirhmoud and C. Xarasimha- 
chariai\ for the Petitioner. 

Messrs. E. R. Osborne and A. S. Rnnga- 
swami Aiijangar, for the Respondent. 

The Public Prosecutor, for tlie Govern¬ 
ment. 

ORDER.—The order under section 144, 
Criminal Procedure Code, ^vas passed by Mr. 
Jackson as District Magistrate. A petition 
for its rescission under clause (4) of the 
same section was presented to his successor, 
after Mr. Jackson had handed over charge 
of the office of District JMagistrate and 
reverted as Joint Magistrate. In such 
circumstances tlie power of rescinding or 
altering the order lay only with Mr. Jackson s 
successor and the latter Avas Avrong in 
transferring the petition to ^Ir. Jackson, 
for disposal. Mr. Osborne contends that 
the clause authorises a Magistrate ^ to 
rescind or alter an order, after vacating 
office but I do not think this is the proper 

interpretation. 

Mr. Jackson after receiving the petition 
by transfer passed an order dealing with 
the case on its merits, and declining to 
modify or rescind his order as District 

Magistrate. 

It is suggested that I should set aside 
tbe District Magistrate’s order transferring 
the petition and that of the Joint Magistrate 
and direct the District Magistrate to restore 
the petition to his file and dispose <»f it 
himself. But in view of the discretionary 
nature of the matter and of the fact 
that the original order has long ago 
expired by lapse of time, no useful 
purpose Avould now be served by such a 

course. 

T, therefore, decline to interfere. 

Petition dismissed. 


PUNJAB CHIEF COURT. 

Cri.mixal Appeal Nos. 13 and 14 of 1914, 

March 3, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Scott-Smith. 

NADIR AND ANOTHER—CONVICT.:>—• 

Appel LANT.S 

cersns 

V. JklPEROR—P ItosE CL'TOR —R ESPONDE NT. 

Practice — ]Vifne.-<s intproviar/ on his fttnner sfaicniciit 
— Evidence—Colonrimj matter of hiood on clothes and 
nail parings of (iccnscd--Mnrder. 

It is very imsafe to rely upon a witness wlio nia- 
terially improves on his tornier statement. 

In the absence ot‘ reasonable proof of guilt, the 
presence of colouring matter of blood on certain 
articles of clothing of a person accused of murder 
or of mammalian blood on his nail parings is not 
of mucli consequence and can be explained in various 

wavs. 

% 

Appeal from the order of the Additional 
Sessions Judge of Jhelum Division, at 
Rawalpindi, dated tlie 24tli November 1913, 
convicting the appellant and sentencing him 
to death. 

Mr. Nand Lai, for the Appellant. 

Mr. Saunders, for the Respondent. 

JUDGMENT.—Nadir and Ram have been 
convicted of the murder of Musammaf Bhari, 
a girl six years of agfe, and have been sen¬ 
tenced to death by the Additional Sessions 
Judge of Rawalpindi. Nadir has appealed 
through the Jail Authorities (Criminal Appeal 
No. 13J and Ram through an Advocate, 
(Criminal Appeal No. 14), and their appeals 
may be conveniently disposed of together. 
Their cases are also before us for confirma¬ 
tion of sentence under section 374, Criminal 
Procedure Code. 

A third accused, by name Beli Ram, Avas 
acquitted by the Sessions Judge. 

The girl Musammat Bhari disappeared on 
the afternoon of the 12th August after leav¬ 
ing the house of her aunt, Musammat Gauhar 
Bano, to read the Quran in the mosque. 
Her dead body Avas found on the succeeding 
night some time after midnight by Dulla, 
Chaukidar, P. AV. No. 3; Tara, P. AV. No, 4; 
and Mohkam Din, P. AY. No. 5, in a manger 
in the unoccupied house of one Jahana under 
circumstances detailed in the judgment of 
the Sessions Judge Avhich show^ed unmistak¬ 
ably that she had been murdered and robbed 
of the valuable ornaments Avhich she used to 
wear. 
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Excluding tlie evidence of the child Mn- 
sammat Bholi wliich has been rejected, an I 
in our opinion rightly, by the Sessions Judge, 
the case against the appellants rests upon the 
evidence of Dulla coupled with the fact tliat 
colouring matter of blood was found upon 
the loin cloth and shoes of Ram, and upon 
the turban and shoes of Nadir, whilst 
mammalian blood was found in the paring of 
Nadir’s nails. 

The unsatisfactory diameter of Dulla’s 
evidence is clear from tlie summary of it 
given in the Sessions Judge’s judgment. 
It is clear that lie has improved upon his 
first statement, which he made to the 
Sub-Inspector, and which was that he had 
seen the two appellants at midnight com¬ 
ing out of the courtyard of the house 
where Musammat Bhari’s body was found 
shortly after. We gather that, when under 
cross-examination in the Sessions Court, 
his meaning was that he was in the 
lane outside Jahana’s liouse and saw ap¬ 
pellants coming out -of tlie passage, into 
which the courtyard opens. When he 
was re-called and examined again two days 
after liis first statement in the Sessions Court, 
he said he was at the spot marked No. 
10 in the plan, Exhibit F, and actually 
.saw appellants coming out of the room 
where the dead body was found. This 
was certainly a lie and when a witness 
improves on his original statement in this 
way it is very unsafe to rely upon him. 
We do not think he lied in saying that 
he saw appellants under suspicious cir¬ 
cumstances late at night and that this 
led him to suspect them, but we think it 
is doubtful where exactly he did see 
them. 

The point, however, which, in our opinion, 
is fatal to the case for the prosecution 
is, that appellants’ foot-prints were not 
found in the house where the dead body 
was discovered. The theory of the pro¬ 
secution is that they had gone back there 
for some purpose or other, but if they 
had done so we are of opinion that they 
would certainly have left some foot-prints. 
It is in evidence that there was mud all 
over the floor and the foot-prints of 
Dulla, Tara, iMohkam and the dead child’s 
grandmother were found in tlie mud. 
The Se.ssions Judge says :— The explana¬ 
tion may be that the accused took the 


precaution of effacing the ti-acks, or it 
maj'^ be that they left foot-prints wdiich 
were indistinct.’’ This explanation does not 
commend itself to us; it is clear from the 
evidence that a careful search was made 
for tracks and there is nothing on the 
record to show that there were any in¬ 
distinct tracks or signs of foot-prints having 
been effaced. 

A\ herever the appellants had come from 
when Dulla saw them we do not think it 
possible that they had come from the room 
where the dead body was found. They 
may have come from Beli’s Iiouse to which 
the same passage leads. Once it is admitted 
that appellants had not just come from 
Jahana’s house, the evidence of Dulla loses 
all its force. 

The presence of colouring matter of blood 
on certain articles of appellants’ clothing 
and of mammalian blood on Nadir’s nail 
parings is not at all conclusive and may 
be explained in various ways. No doubt 
taken with other evidence it would be a 
point against the appellants, but by itself it 
does net count for much. 

For tlie above reasons we consider that 
the evidence is not sufficient for the convic¬ 
tion of either of the appellants. AVe accept 
the appeals and setting aside the convic¬ 
tions and sentences, acquit Nadir and 
Ram and direct that they be forthwith set 
at liberty. 

Appeals accepted. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 335 of 1914. 

April 22, 1914. 

Fresenf : —Mr. Justice Holm wood and 
Mr. Justice Sbarfuddin. 

: KALI PRASAD BANERJEE— Accused 

—PEXmONER 
rerstts 

EMPEROR ON THE PKOSKCUTION OF 

BHARAT CHANDRA BANERJEE— 

Opposite Party. 

Peiwt Code (Act XLV of I860', s.; 465— 
fc?e(/r<nn in finotfier'.^ name —No intent to 
Foiycry — hcr.ial of fact Inj orcnml-• IV/cHCi' inconsist* 
cut with denial. 

The mei'o signing a telegram in another’s name, 
wlu'ix' it is not shown to have liecn done with intent 
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to injure liim and \v]i?re it doc‘S not actually injure 
him, does not constitute the offence of forgery, even 
though the signature mav liave been made witlumt 
the authority of such person. 

An accused is not bound by any statement denying 
any fact against him if he desires subsequently to 
take a further defence inconsistent with the deuinl. 

Criminal revision against an order of the 
Se.ssions Judge of Fariclpur on appeal dated 
5tli January 1914, 

PACTS.—Tlie accused, Kali Prasad 
Banerjee, was a student of the H. E. School 
atMadaripur. He was arrested as concerned 
in the Gopalpur dacoity case (District 
Faridpur), and released on bail. Wliile this 
case was still under investigation another 
dacoity took place in village Kawakuri 
within the same Sub-Division, Madaripur, 
District Faridpur, in which Kali Prasad was 
again suspected to have been concerned 
and re-arrested. The two cases were in¬ 
vestigated together as committed by the 
same gang and tlie inquiry was carried 
on through the months of June, July and 
August. At the end of July wlien the 
Sud-Divisional Officer of Madaripur 
was at Khalia, the village of Kali^ Prasad, 
certain information reached him in conse¬ 
quence of which he issued warrant.s to 
search the house of Kali Prasad and the 
dispensary of Ramani Mohan Das Gupta 
in connection with the Kawakuri case. 
Ramani had his dispensary at the house of 
Bharat Chandra Banerjee whose liouse and 
that of Kali Prasad were in the same pre¬ 
mises. 

In course of this search made on ^th 
August 1913 certain properties of Kali 
Prasad and Ramani were seized among 
which -was a ssvordstick belonging to Ramani. 
Both were arrested and Ramani was sent 
up to take his trial under the Arms Act as 
holding an arm without license. Bharat 
Chandra Banerjee was one of the witnesses 

to this search. 

While the Arms Act case against Ramani 
was pending, from information coming from 
District Magistrate of Barisal, the Sub- 
Divisional Officer of Madaripur asked the 
District Magistrate of Faridpur to call 
for the original of a telegram sent at Khalia 
Telegraph Office on the morning of the 
5th A.ugust 1913 to the addres.s of Lolit 
Kabiraj of Madaripur. Tliis was received 
from the Telegraph Department and marked 
Exhibit I, and read 




Edit Mohan Das Kabiraj, 

Madaripur. 

Ramani arrested, take care, tell Kali too--- 
Bharat Chandra—Klialia.” 


Tins telegram was forwarded to the Police 
to assist tliem in their investigation of the 
Arms Act and dacoity cases. On 1st 
Septernbor 1913 Bliarat Chandra Banerjee 
was sent to the Sub-Divisional Officer 
with a report by the Madaripur Inspector 
of Police to the effect that the telegram 
was never sent by Bharat Chandra but 
was forged and sent by Kali Prasad 
Banerjee, accordingly the complaint of Bharat 
Chandra Banerjee was recorded in which 
he alleged that he neither sent nor authorized 
the sending of the telegram in question and 
that it was sent by Kali Prasad Banerjee 
with intent to injure him. Tlie accused 
was, therefore, prosecuted under section 
465, Indian Penal Code, and the accused was 
convicted and sentenced on the 3i.st October 
1913 to undergo rigorous imprisonment 
for si.x months, 1 ) 3 '- the Sub-Divisional 
Officer of Madaripur. On appeal to 
the Sessions Judge of Faridpur the convic¬ 
tion was upheld and appeal dismissed on 
5th January 1914. The accused tlien moved 
the High Court on 2nd March 1914 and 
obtained a Rule on five grounds ciz., (1) 
meaning of telegram open to defence version, 
(2) Court ought to have examined Lolit 
Kabiraj, (3) if a warning it is not a forgery, 
(t) no intention (5), pi^ejudiced for want 
of cross-examination of Bharat. The accused 
was granted bail. 

Mr. K. N. Chaudhuri (with Babu Narendra 
Kumar Bose), for the Petitioner. 

^klr. Sultan Ahmed for ilr. Orr, Deputy 
Legal Remembra7icer, for the Opposite Party, 

JUDGMENT,—We are of opinion that 
this Rule must be made absolute on all 
the grounds upon which it was issued. A 
perusal of the 3rd paragraph of the trying 
Magistrate’s judgment in which he speaks 
rather irregularly of facts to which he was 
able to depose of his own knowledge seems 
to clearly establish that Bharat Chandra 
Banerjee, Kali Prasad Banerjee and Ramani 
Mohan Das were all living together. Bharat 
Chandra Banerjee saw tiie search made 
and he saw Ramani arrested, and there is 


67C 


INDIAN CASES. 


KAM NATH V, MUNICIPAL BOARD OF MUTRA. 

nothing to show that there was any neces¬ 
sity to warn Lolit Kabiraj, and if the 
telegram was intended as a warning Kali 
wlio is mentioned in it must be the accused 
himself, for the Mukhtear Kali Prasad 
whom it is suggested was referred to could 
not have been invoked in the case at all 
except for the purpose of exercising his 
legitimate function in defending the accused. 
The word take care” is a very common 
wrong use among even educated Bengalees 
of the expression take necessary steps,” 
and there certainly appears to us to be 
nothing on tlie face of the telegram having 
regard to those facts which the learned 
Magistrate lias set out as being within 
his own knowledge to enable us to say tliat 
the telegram must have been intended as a 
warning to Lolit Kabiraj and some Kali 
other than the accused. 

Then on the second point it does not cer¬ 
tainly fall within the meaning of forgery. 
The use of the name Bharat Chandra” if it 
was intended to represent Bharat Chandra 
Banerjee which there is nothing to show 
would not be improbable considering that 
Kamani lived in Bharat Chandra’s house 
and as the Magistrate finds under his 
protection, and the youth who sent the 
telegram may very well have thought that 
liis friends would take more serious notice 
of it if it was in the name of Ramani’s 
protector. But there is really nothing to 
show that the expression Bharat Chandra” 
refers to Bharat Chandra Banerjee at all, 
and like everything else in this case it is 
based upcin pure assumption. Then if it 
• did refer to Bharat Chandra Banerjee 
there is notliing to show that it was done 
with intent to injure him. Tlie learned 
District Magistrate in showing cause states 
that there is evidence that he was actually 
injured. Tlie learned Deputy Legal Re- 
nienibrancer for Bihar and Orissa who 
appt iir.s in the absence of the learned Deputy 
Legal Uemeinbrancer of this Province frankly 
admits that he is unable to say that there 
is any .such evidence, and certainly no 
injury was ilone to Bharat Chandra Banerjee 
and it does not seem easy to see liow any 
injury could have been done to him, for 
as far as being an associate of the accused 
and of Jtamani that was already patent 
to every body on the 4th August when 
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the Magistrate himself says that he directed 
the Police to search his house. 

As regards the 4th point the ^ accused 
certainly was not tied and bound by any 
statement denying any fact against him if 
he desired subsequently to take the further 
defence that Bharat really authorized him 
to send the telegram, and we are of 
opinion that on that ground also Bharat 
ought to have been submitted to further 
cross-examination. The denial of a person 
in his position that he had nothing to 
do with the telegram is very natural, but 
it is not very trustworthy especially when 
he has not been sub ected to any cross-ex¬ 
amination. 

For all these reasons the Rule must be 
made absolute. The conviction and sentence 
are set aside and the accused acquitted and 
released. 

Ihile made absolute, 

f 


ALLAHABAD HIGH COURT. ' 
Criminal Revision No. 247 of 1914. 

May 7, 1914. 

Present :—Justice Sir P. C. Banerji, Kr. 

RAM NATH— Applicant 

t'ersus 

MUNICIPAL BOARD op MUTTRA— 

Opposite Party. 

U. P. Municipalities Act (I of 1900), jw. 87, 88, l-i?— 
Notice unders. 88 —Prosecution under s. 87—Coaric- 
tion whether legal—Daily fine, whether legal NH(l4*r 
ji, Evidence—Report of Municipal Overseer, 

admissibility of—Municipal Boaid neglecting to pass 
order within time despite ivceipt of written notice a«<i 
icrfl/ea reminder, effect of. 

Where a notice is issued by a Board luider sec¬ 
tion 88 but the prosecution and conviction are under 
section 87, the order of conviction cannot stand. 

A daily lino cannot be imposed for an offence under 
section 88. 

The report of a Municipal Overseer as to when the 
construction of a chajja took place, is not admissible in 
evidence and no finding can be based on such a report. 

Under section 87 of tlie Municipalities Act the appli¬ 
cant gave notice to the Board, on September 30th, 
1912, of his intention to erect a building. The Muni¬ 
cipal Board took no notice of it. On ^th ^ovembey 
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1912 the applicant by written coinniunic.ition calb'd 
the attention of tlie Board to its omisi^ion. But tiie 
reminder had no (*tfect on the Board: 

Ke/d, that under .section 87, clanso (3), the Board 
must be deenieil to liaw stinctioneil the jiroposed 
building. 

Criminal revision from an order of the 
District Magistrate of Muttra. 

!Mr. Fnrn^hottaifi Das Taadon^ for the 
Applicant. 

Mr. 11. Milromso}i, Assistant Government 
Advocate, for the Crown. 

JUDGMEN'T.—This is an application for 
revision of an order convicting the applicant 

under section 147 of Act I of 1900, (the 
Municipalities Act). The Municipal Board 
on July 2nd, 1913, issued a notice to the 
applicant, Ram Nath, under section 88 of 
the Act, directing him to pull down a 
chajja. As he did not comply with tlie 
notice he .was prosecuted and the prosecu¬ 
tion resulted in his conviction. He was 
sentenced to a tine of Rs. 10, and to a 
daily fine of Rupee 1. The la.st portion 
of the order, about daily fine is clearly 
■wrong and a reference has been made by 
the learned District Magistrate asking this 
Court to set aside this portion of the Magis¬ 
trate’s oi’der. 

As regards the conviction two points have 
been raised. It is first contended that a 
notice under section 88 could only be issued 
requiring a person to remove or alter a 
projection or structure overhanging, project¬ 
ing into or encroaching on any street ; and 
that there is no evidence in this case that 
the chajja built by the applicant projects 
into or overhangs any street or drain or 
sewer or aqueduct. This is so and the 
Magistrate did not try the case as a case 
of breach of an order lawfully issued 
upon notice under section 88. The case was 
tried as if a notice had been i.ssued under sub¬ 
section (5) section 8/. As no such notice 
was issued the case could not be tried as one 
under that sub-section. Even if it be assumed 
that the notice was one under that sub-section, 
I am of opinion that the conviction cannot be 
supported. It appears that on t>eptember 
30th 1912,the applicant. Ram Nath, gave notice 
to the Municipal Board of Muttra under 
section 87 of the Act, of his intention to make 
the construction complained of. No notice 
of this was taken by the Municipal Board 
and on November 2Sth, 1912, Ram Nath by a 
■written communication called the attention of 


the Board to its omission to make an order in 
respect of his previous application of Sep¬ 
tember 30th, 1912. No order was passed by 
the Municipal Board within lo days of the 
receipt of this reminder of the 28tli 
November, 1912, and it was only on July 2nd 
1913, that the Board moved in the matter. 
Therefore, under sub-section (3) of section 87 
the Municipal Board should be deemed to have 
sanctioned the construction which Ram Nath 
proposed to make. It is said in the judgment' 
of the ^Magistrate tliat the construction of 
the chajja took place on November 3rd, 1912 
tliat is befrore the e.xpiry of tlie 15 days. 
But this finding is based only on a report of 
the Overseer made to the Municipal Board. 
This report was not admissible in evidence. 
The Overseer was not examined in this case 
and Ram Nath does not admit that he made 
the construction on November 3rd, as alleged. 
Therefore, there was nothing before the 
Magistrate to justify the conclusion that the 
construction had been made before the Munici¬ 
pal Board could be deemed under sub-sectio:i 
(3) of section 87, to have sanctioned the con* 
struction. On this ground also the conviction 
is untenable. I allow tlie application and 
set aside the order of the Magistrate both as 
regards the fine imposed on Ram Nath and the 
daily fine which he was ordered to pay. Any 
portion of the fines, if paid, must be re¬ 
funded. This also disposes of the reference 
made by the District Magistrate No 244 
of 1914. 

AppUcntion alloiced. 


MADRAS HIGH COURT. 

CiiiMiNAL REVfsio.Y Case No. 137 OP 1914. 
CRt.M[XAL Rivvrsro.v Petitiox No IIS op 

1914. 

September IS, 1914. 

Present-. Mr. Justice Sadasiva Aivar 

MUTHUKARtiPPAN SERUAI axo 

AXOTHP i£—PpirnoxEas. 


VELLAYYA KUDUMBAN—x4ccu>ed. 

Cnuun.ll P>-occi}nre Coile C-lf'M' o/18.98) s' 4 -\S- 

R?,na,ul by Ain>dlite Court for adiaioncd evide i I 
Jui.lt mj,, whether leyril. 

Section 428 of tile Criminal Procedure Carte doee 

not empower an Appellate Magistrate to call for a 
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fresh finding? from a Subordinate Magristrato, nor ran 
he act uj>on such (indin^^ if submitted bv the 
Sub-Magistrate. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the judgment 
of the Sub-Divisional Magistrate of Melur 
Division, in Calendar Appeal No. 50 of 1913, 
preferred against that of the second 
Class ^Magistrate of Madura Taluq, in Calen¬ 
dar Case No. 192 of 1912. 

Mr. E. R. Osboniey for the Petitioners. 

Mr. C. Madavan Nnir, for the Accused. 

Mr. N. Granty for the Government. 

JUDGMENT.—The Appellate Magi.strate 

has fallen into three errors in his proceed¬ 
ings in the trial of the appeal. 

One of the errors is that he seems to 
have asked the 2nd Class Magistrate not 
only to take further evidence but also to 
record a clear finding on the question 
whether the lane is a public or a private 
one. Section 428, Criminal Procedure Code, 
does not empower the Appellate Magistrate 
to call fora fresh finding from the Subor¬ 
dinate Magistrate. 

The next error is that the Appellate 
Magistrate instead of disposing of the case 
himself, after considering the whole evidence 
including the additional evidence has pur¬ 
ported to act upon the fresh finding of 
the Sub-Magistrate. 

The last error is that he mistook the 
nature of tlie finding so submitted by the 
Sub-Magistrate. 

However the whole case is trifling and as 
the Public Prosecutor docs not wish to 
have the accused put again in peril, and ns 
this petition is evidently the outcome of 
private malice, I decline to interfere. 

] it ion dism is'sed. 


MADRAS HIGH COURT. 

Ckimixal Revision Case No. 378 op 1914. 

CitiMiNAi. Revision Petition No. 310 op 

191U 

October 28, 1914. 

Pi'esenf: —Mr. Justice Kumarasawmi Sastri 
CHANDA alias RUKMANI BAI— 

Petitioner 

versns 

RAMA MISARl —Counter-Petitioner— 

Respondent. 

Criminnl Procedure Code (Act V of 18^)^ s. 4S8— 
Application for mnintcnance by wife—Presence of rela- 
tioiu< or friends to hear her costs, whether ground for dis- 
missal of application. 

A wife’s Application for mnintcunnee against her 
husband should not be dismissed on the mere ground 
that she has relations or friends willing to maintain 
her or t4^) bear the costs of the proceedings 

Knnnath Anjunima v. Veluth Ahmed, 2 Weir 616 
Cr, followed. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray¬ 
ing the High Court to revise the order 
of the Suh-Divisional fir.st Class Magistrate 
of liamnad, in Miscellaneous Case No. 11 
of 1914, dated 30th May 1914. 

Mr. T. Unngachanar, for the Petitioner. 

Mr. 0. Piulmanabha Aiyangai'j for the 
Respondent. 

ORDER.—The Joint Magistrate does not 
find that the petitioner was not the wife 
of the counter-petitioner. He stopped the 
case after- three witnesses were examined. 
He does not find that the petitioner had 
sufficient means independent of the husband. 
The mere fact that she has relations or 
friends willing to maintain her or to hear 
the costs of the proceedings will be no ground 
for dismissing the application Kunnatk 
Anjumma v. Veluth Ahmed (1). 

I am of opinion that the order of tlie 
^Magistrate cannot be supported. I set it 
aside and direct him to proceed >vitU the 
inquiry and dispose of it according to law. 


(1) 2 Weir 616 Cr. 


Order set asdie. 
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CALCUTTA HIGH COURT. 

Appeal froji OiuurxAL Decree No. 263 

OF 1912. 

December 16, 1914-. 

Pi'ese)if: Mr. Justice HolmwoocI anti 
Mr. Justice CarudiifF. 

Mahant KISHEN DYAL GIR^Defenuant 

—Appellant 

t'ersKs 

Syed MAHOMED AMIRUL HUSSEIN a.nd 
OTHEHs—P laintiffs;—Respondents; 

Cu-d Procedure Coda (.Trf I' of 19081, O. VIII, r. 2, 
U. AA;, r. 2~All phas of estoppel, irhefherhrirreiL if not 
reused m written statement^Ro^ judicata, o/, not 
rawed, whether eon be raised in ajypeal ~Mortijm/e sun— 
huhsequent mortijmjee made partij mast set 'up even 
hispnormortijage—Prior mortgofiee not necessary party 
and not hound to appearand phad^Pnrties—Pleadinqs 
By reason of Order VIII, rule 2, of the Civil Proce- 
dure Code, all pleas of estoppel of whatever nature 

are not barred if they are not taken in the written 
statement. 

Therefore, an objection whicli could have been 

taken by one of numerous defendants in a niort^a^e 

suit to show that his purchase rig'ht in the property 

could not be affected by the idaintiffs’ suit by 

reason of the principle of res judicata, is not such a 

matter as could show that the plaintiffs’ suit was not 

maintainable by reason of Order VIII, rule 2, of the 

Civil Procedure Code and can be raised in appeal witli 

the leave of the Court under Order XLT, rule 2 of the 
Code. 

A puisne mortgagee, who has also a prior mort- 
if made defendant as a puisne mortgao’oe is 
bound to appear and set up both his prior and 
subsequent mortgages. But if he is only a prior mort. 
gagee and not a subsequent mortgagee and is souHit 
to be kept on the record as defendant simplv be¬ 
cause the authenticity of Ins mortgage is not ad¬ 
mitted, it is not at all necessary for him to appear 
and defend liis rights under his prior mortgage. 

Mahomed Ibrahim Hossain Khan v. Amhika h'rshad 
Singh, 14 Ind.Cas. 496; 11 M. L. T. 265; (1912) M. 
W. N. 367; 9 A. L, J. 332; 22 M. L. J. 46S; 14 Bom. L, 

11. 280; 16 C. W. N. 505; 15 C. L. J. 411; 39 C. 527, 
distinguished. 

_ Appeal from original decree from a deci¬ 
sion of the Subordnate Judge of Gaya, dated 
the 15th May 1912. 

Dr. Bash Beliary Ghose and Babu Atid 
Chandra Bvtt, for the Appellant. 

Babus Mohendra Nath Boy and Chandra 
Sekhar Prosad Singh, for the Respondents. 

Babu Shib Chandra Palit, for the Deputy 
Registrar. 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiffs as assignees 
of a mortgage, dated the 28th April 1896, 
executed by one Mohammed Buksh in favour 
of a lady named Nawaba Hormuzi Begum. 

The plaintiffs’ case is that they took an 
assignment from tliis lady, who is their 


relative and about 80 years of age and niid 

»■ Rs. 16,000 i„ .1 l.e; 

TJie bond wa.s for Rs. 5,000 with R.s. 2-1 
pel cent interest and compound intere.st 
with montlily rests. The mortage debt had 

and thp® 'l 'T genuine 

ioi the wliole amount. Out of a large 

the .suit as liaving some intere.st in tlie 
P-operties mortgaged, the defendant No. 27 
Mahant of Budl, Gaya, alone app al ’ 
Property No 5 in tlie schedule to the plaint 
alone involved in this appeal. 

rills T" tU “®'’tain ,noii;rarf 

ri.?hts II .Vauza Pesra Kumliari, other- 

|use called Pe.sra Nizamut, and Sunder 

Sri"!'’’ appertaining to 

S Gtyal"®" Slierghatty, Dis- 

mortgagor 

ad 16-anna.s of this property in permanent 

iliseT'-inLU®^ T questions 

aised and decided m this suit is a.s to the 
share of tiie mortgagor. The Mahant had 
a subsequent mortgage on Pesra and Sunder 
Kumhari, de.scribed in hi^ j. 

ben on the properties a.s assignee of a, 

andhis brothers 

dated 16th March 1887 e-ivpn i ’ 

. ... *in respect of certain shaiJe^ 

Baijnath Singh’s family sued on their mort- 

ilfgust" iSh Tr lit’’ 

the Mahanf’ J'”®"’®'”’.®® "'as a.ssigned to 
the Mahant In a suit brought by the 

Mahant ,n the year 1900 on his mortage 

of 2_nd May 18,96 and a deed of furthl- 

Hormuzi Begum was made a party and the 

rPiZi before 

Ti 1 1 Off 7 r 1’’® District Judo-e 

dated 9th July 1900, operates as res fud^^ 

against her so that her as.signees cannot 
now sue on her mortgage. 

This plea was never put forward in the 
written statement nor in the lower Co rt 

hli-: :! apS 
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It was stromiousli^ urged before ns by 
the learned Vakil for the respondents that 


mont of their mortgage. There is nothing 


by reason o f Order VIII, rule 2, of the 
(Jivil Procedure Code, all pleas of estoppel 
of whatever nature are barred uidess they 
are taken in the written statement. It was 
pointed out that Order VIII, rule 2, cor¬ 
responds in every respect to Order XTX, 
rule 15, of the English Judicature Acts 
and a note in this year’s Annual Practice, 
citing the authority of Coppiugrr v Norton 
(1) for the proposition that all estoppels 
are included in that rule, was put before 
us. On referring to the report of that 
case, however, we do not Hud that any such 
rule is laid down in the judgment of any 
of the learned Judges, three of whom delivered 
separate judgments. We do not think that 
an objection which could have been taken 
by one of numerous defendants in the .suit 
to show that his purchased right in the 
property could not be affected by the 
plaintiffs’ suit by reason of the principle 
of res judicata^ was a matter which could 
be said to shovv that the plaintiffs’ suit was 
not maintainable. We think, therefore, that 
the (piestion could be raised with the leave 
of tlie Court under Order XLl, rule 2. 

We, therefore, though with some hesita¬ 
tion, allowed the point to be argued but 
we considered it our duty to put the .strictest 
interpretation on the proceedings in the 
suit of 1900 which are alleged to create 
the l)ar of res judicata. What then are the 
facts as regards that litigation ? 

It appears that Nawaba Hormuzi Begum 
was defendant No. 18 in that .suit. In 
paragraph 7 of the plaint, dated 27th July 
1899, it was stated that “the plaintiff had come 
to know that the defendants Nos. 9 to 18 
assert some connection with the properties 
mortgaged under the plaintiff’s bond, there¬ 
fore, they luive been added as defendants 
to give them a (diance of redemption of 
mortgage.*’ 

It is strenuously urged that this is implead¬ 
ing tlie defendant No. 13 as a puisne 
moi'tgagee. Hut it is to be noted that all 
the defenda;;ts Nos. 9 b) 18 were impleaded 
under difleront interests. Numbers 9 to 11 
were tlie family of Haijnath who admittedly 
had pi’ior mortgage, and the decree, the 
Alahant (d)tained, directed that the sale- 
proceeds should be applied first to the pay- 

(l) (1902) 2 Ir. Itcj>. 2H; I. L. T. R. 250; G Irish 

haw hop. 7(U. 


in the pleading to show that the.se defend¬ 
ants had any subseciuent mortgages and 
the judgment distinctly says they were 
admittedly prior mortgagees. The defend¬ 
ant No. 13 had a .separate mortgage of her 
own and a petition of the 6th June 1900 
put in by the ^Mahant gives the noiTect 
date of her mortgage 28th April 1896, thus 
admitting that it was a prior mortgage 
but asking that she should be kept on 
the record because the plaintiff did not 
admit the authenticity of her mortgage. 
Now whether the plaintiff admitted this or, 
not, it was certainly not neees.sary for her 
to appear and defend her rights under 
her prior mortgage and although she was 
kept on the record, the preamble to the 
District Judge’s judgment and decree of 
19th July 1900 clearly says there were 
several prior mortgagees and other per.sons 
made defendants, but all have now been 
relinquished except defendants Nos. 1 to 
8 and defendant No. 15. The decree 
gives in its heading the name of all 19 
defendants and there is a note that 
defendants Nos. 9 to 11, 14 and 17 were 
struck off as per order dated June 4th, 1900, 
and the defendants Nos. 12, 16 and 18 were 
struck off as per order dated 6th June 
1900. This is a statement of fact and the 
petition of June 6th shows why No. 13 
was allowed to remain on but the fact that 
the District Judge unnecessarily apparently 
acceded to the prayer of the plaintiff to let 
him impugn the authenticity of her mort¬ 
gage could not render it incumbent on her 
to appear, her mortgage being admittedly a 
prior mortgage, nor could this note in the 
decree make her bound by its terms any more 
- than was the pro forma defendant No. 19, who 
was impleadeed by the plaintiff as his own 
heuamidar and whose name was never ex¬ 
punged from the decree. 

The test in all the cases we have had 
laid before us is, was the defendant implead¬ 
ed as a puisne mortgagee and, therefore, a 
necessary party ? If be was, be is bound to 
set up bis prior mortgage as well as bis 
subsequent mortgage. Tbe decree itself is 
against defendant No. 1 alone and that being 
so, it mu.st be taken to be in accordance with 
tbe express declaration in tbe judgment tbat 
at tbe time judgment was passed defendant 
No. 13 among others bad been given up. ^ 

After all tbe oases bearing on tbe point 
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liad been eiterl before ns, it was conceded 
that the vieu’ we take Avould be mianswer- 
able but for tlie latest decision of the 

^dicial Committee in ih.honml Ihralma 
Hot^sain Khan \. A mhika Pprshad Singh (2) 
Yvhere it Avas held that a lady who obtained 

P««session until 
lcb7 (the due date of payment), was a neces- 

saiy party in a suit brought by the mortgagees 
ot three intermediate mortgages between 1874 
and February 18SS and tliat the omission of 
her heirs to put her riglits in issue in 
those suits barred lier riglits under her 
mortgage by reason of Explanation II of 
section 13 of the Civil Procedure Code 
\Ve are unable to see that their Lordships 
of the Judicial Committee laid down any 
new rule embracing a simple prior mortgagee 
as such. It appears that Musammat Alfan 
had a subsequent mortgage in 1888 and that 
her heirs were interested in the three interme¬ 
diate mortgages and were made defendants 
in the suits on these mortgages and not 
having set up in those suits such rights as 
they had under the mortgage of 17th Febru¬ 
ary ^ 188b and the Z7irpeshgi-deed of 1874 
section 13, Explanation II, applied. ’ 

But here we are dealing with an admit¬ 
ted prior mortgagee who had no interest 
whatever in any subsequent mortgages, and 
we are asked now for the first time in argu¬ 
ment before the Court to hold on highly 
technical grounds that the lady Avas im- 
pleaded as a puisne mortgagee and that a 
decree was passed against her. 

We find as a fact that neither of these 
assertions has any substance in it and as 
a matter of law tliat she must be treated 
as a prior mortgagee pure and simple, and that 
her rights were not affected by anything 
which took place in the litigation in 1900. 
That being so, we proceed to deal with certain 
minor points that were argued on the merits. 

And first as to the share of Mohammed 
Buksh in the inokarari. It is admitted tliat 
he inherited l-annas from his wife Umeda 
Bibi, and tliat according to the defendant- 
appellant’s contention is all the plaintiffs can 
claim in this suit. But there is evidence 
that three of Mohammed Buksh’s sons, who 
admittedly inherited U-annas each from their 
mother, predeceased their father, and the only 

(2) 14 Ind. Gas. 496; 11 h. T. 265; (1912) AT \V 
N. 367; 9 A. L. J. 332; 22 M. L. J. 46S; 14 Bom L R 
280; 16 C. W. X. 505; 15 C. L. J. 411; 33 C. 527. 


que.,tio„ k wlietlier tho.se.s<m.s clieil unmun-feil. 
fhe plaintiffs contention that one of 
them u-as married and I,ad two sons, is based 
on the evidence of witness No. 4 fordefend- 
< nts Nos. .oO nnd 74, but he Avas very much 

n "i.‘ 1 ''';0'^«-e^^mination and had to 

admit tliat he knew that Mohammed Buksh 

had 8-annas share as he had to deal witli 
BIS documents. 

'vitness No. 1 for 
efendant No. fil clearly says tliat the sliare of 
the three .sons of Mohammed Buksh Avho died 

during his bfe-time devolved on him, as Avas 
held in the judgment of 1900. It is in vain 

the expression of an 

Wdb'tl’ ‘ dealing 

with the actual facts as to the .shares and 

Buksh Vr Mohammed 

Buksh Khan and that he does not know what 

e legal share of the sons Avas. The defend¬ 
ant No 61 elicited the statement from him 
anq it was carried no further though it 

Avas again.st the plaintiffs’ case as Avell as 
defendant No. 27’s. 

The learned Judge’s decision in the Court 
below on this point is rather unsatisfactory 
After stating that according to defendant 
No. 27 Mohammed Buksh inherited only 4- 

annas of moWan, he says that three of the 

sons of the mortgagor died in his life-time. So 
that the mortgagor must have inherited 
something out of their shares. It is difficult 
he says, to ascertain from the evidence 
on the record Avhat that something is 
He seems finally to hold that because the 
defendant No. 27 sued on his mortgage-bopd 
making Hormuzi Begum a party anf it Avas 
held in that suit that the mortgagor had 

Eft ®2-annas Avas available to 

satisfy defendant No. 27’a decree and was 

order^ o be sold for the benefit of defendant 

Eo. 2/ there is nothing on the record to 

show that more than 8|-annas nwkarari 

belonged to Mohammed Buksh. But it seems 

to us that on this finding defendant No. 27 is 

estopped from denying that the share of which 

he took the benefit in his decree of 1900 Avas 

8,-annas. Be that as it may, the matter must 

be decided on the evidence before us if tW 

IS no estoppe and that evidence, though 

meagre, is perfectly dear and is 001 ^ open to 

But.., rt,., ri:.' 
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examination goes to show was rather 
mythical. 

The learned Judge was evidently dealing 

with the plaintiffs’ contention that ^lohammed 

Buksh had 16-annas of the inokarart. This 
he seems to think cannot he by reason of the 
judgment of 1000: but there is evidence 
on the record coming from the defendants 
side, that is from the witnesses of defendants 
other than No. 27, and we are inclined to the 
view that defendant No. 27 cannot now be 
heard to say that the share was less than the 
8o-annas which he brought to sale under his 
mortgage-decree of 1900. 

We, therefore, uphold the Subordinate 
Judge’s finding on this point. The next 
point urged was the priority of the defend¬ 
ant No. 27’s claim under his assignment of 
Baijnath’s mortgage. 

This is clearly untenable as, Baijnath’s 
mortgage did not include any mokarari what¬ 
ever. It was of certain shares of milkiat 
registered under certain foiizi numbers, which 
could not possibly refer to mokarari. That 
Mohammad Buk.sh had shares in the milkiat is 
clear from the evidence and is admitted by 
defendant No. 27’s own witness No. 1, Ahmed 
Raza, page 124, paper-book, wbo says thattbe 
milkiat belonged to Mohammed Bui sh’s mother. 

In this suit we are only concerned with the 
mokarrari. There is, therefore, nothing in 

this point. 

ThinUn, it was sought to be argued some¬ 
what faintly that the story of Rs. 16,000 in 
silver, being paid over to an old lady at her 
country house was too improbable to be 

believed. 

Tlie Judge who heard the witnesses has 
believed it and we see nothing inherently 
improbable in it, having regard to the customs 

of this country. 

Notes or CJovernment securities would not 
be of much use to an old lady in the Mofassil, 
and bard cash wbicb she could hoard in her 
treasure bouse would be a much greater 
temptation to her than mere paper. More¬ 
over, her servants, who must bo presumed 
to have bad an active band in the negotiations, 
would obviously prefer money which could 
be bandied for paying off local charges and 
debts as well as llovernmont revenue. We 
are, therefore, (luite prepared to bold that 
tliere was a perfectly valid assignment of the 
mortgage to the plaintilTs. We have thus 


dealt with all the points wbicb were raised in 
this appeal, and the result is that the appeal 
is dismissed Avith costs. 

Appeal dismissed. 


PRIVY COUNCIL. 

Ai-pbal from the Calcutta High Cookt. 

October 21, 1914. 

rrescat: —Lord Dunedin, Lord Atkinson, 

Lord Sumner, Sir John Edge and 

Mr. Ameer Ali. 

The secretary of STATE for INDIA 

IN COUNCIL—Plaintiff—Appellant 

versos 

■Sri llaia KIRTIBAS BHUPATI HARI- 

JHANDAN MAHAPATRA— Defendant— 

, Respondent 

AND 

The secretary of STATE fou INDIA 

IN COUNCIL—Pi.aintifp—Appeli.ast— 

versus 

Sri BIRRAR NARAYAN CHANDRA 
DHIR NARENDRA— Defendant 

Respondent. 

Bengal Regulation {I 0 /1793), B, cl ^-Bengal 
RegulationiVIlIojma), s. 41-Chowkulari clinkran 
[nmh—Inclusion in zemindari—P«rmanciif sanad— 
Resumpiion, when pcrmissihle-Burdcn of 
\Usignedr meaning of, in Village Chowhdan Act (IZ 

^ Zc/Hildm-it have a pniaa facie title to the full 
meut of every parcel of land lying within the ambit 
of their estates for which they pay i^venuo to 
Government, and it rests on the Govornmont to prove 
that when the zemiadari was confirmed, land 
therein was subject to reservation empowering the 

Govornmont to resuino and assess it. 

Rajah Sahih Perhlad Scin v. » wp « 

KUhL ShgK 12 M I. A^2S)2,'‘‘ 22^'2 Sar 

(P. C.)i 2 B.L. R. Ill; 2 Suth. P. C. 22o, 2 bar. 

P C J. 'laOi 20 Eng. Rpp. followed. 

'under section 8, clauso 4, J 

of 1793 and section 41 of Regulation VIII of U93,tho 

power or option of rosumption was rosoryod only m 

respect of lands which had boon 

*«».in<inr with the permission or under *'‘® 

of Govornmont for tho purpose 

chowkidars for their services and which, 

included in tho and annoxod to "'<''9'“"" 

lands, woi-o not taken into oonsidorohon for assess- 

iiiont of rovoiiuo. i.iTT^fiR’rn 

Tho word ‘assigned’ in Bengal AotVIof lBiO 

moans assigned by tho Government or appropriated 

under its authority or \Ai\\ its permission. 

Tho more fact that some of tho 

lonkiilars weiv made with tho approw of t 
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Orissa 


grants 


m 


TKe history of the chakran 
traced. 

Joijkishcn ^fookerjee v. The Collector of Last Bunhrnn 

10 M.I. A. 16; 1 W. K. (P. C.) 20: i Wuth. 1> C. j] 

0-42; 2 Sar, P. C. J. 54; 19 Eng. Rep. 879, referred to. 

Consolidated appeals from two decrees and 
judgments of the High Couid of Judicature 
at Fort William in Bengal, dated 23rd 
ilarch 1910, reversing those of the Sub¬ 
ordinate Judge of Cuttack, dated 11th Sep¬ 
tember 1906 and 2/th May 1907 respec¬ 
tively. 

FACTS.—For a time long anterior to 
the acquisiton of Orissa by the British, the 
predecessors-iu-title of the plaintiffs had 
been in possession of the estates respec¬ 
tively known as the zemindaris of Sukinda 
and Madhupur, of which the lands in dispute 
form a portion. These zemindaris lay witli- 
in that portion of Orissa known as rajioara 
where, according to custom, the zemindars 
were allowed to exercise a feudals way 
over their jagir on payment of a fixed 
tribute to the Imperial Government. In 
the Settlement whicli took place on the 
occupation of this territory by the Company’s 
troops in 1803, these zemindars were granted 
sanads entitling them to hold their estates 
at a fixed jama in perpetuity, and their 
estates were brouglit within the Mogulbandi 
(that is, that portion of Orissa, where ac¬ 
cording to custom the land revenue was a 
first charge upon the estate), the general 
Regulations in force in Bengal being made 
applicable to them. The sanads so issued 
were conhrmed by section 33 of Regulation 
XII of 1805. These saiutds imposed upon 
the zemindars the duty of preventing the 
commission of theft, robberies at night and 
highway robberies, and, in case of any such 
occurrence, of arresting the offenders and 
sending them for trial to the Hnznr (Go¬ 
vernment Officers), but left to them (zemi7i- 
dars) a free hand as to the manner in which 
the duty was to be discharged. This necessi¬ 
tated the employment by the zemindars of 
eJiowkidars, who were paid by grants of lands in 
return for their services. These grants, 
however, do not appear to have been excluded 
from assessment fixed upon the zemindaris 
by the Government. By his orders dated 
1st August 1902 and 28th November 1902 
respectively, the Collector of Cuttack, pur¬ 
porting to act under the Village Chowkidari 
Act (VI of 1870), transferred the lands in 
suit to the plaintiffs, at the same time sub- 
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jecting them to an asses.sment. The plaintiffs 
tiiereupon, sued for a declaration that the 
lands were not chowkidari chakaran lands 
within the meaning of the Act and tliat, 
therefore, the Government was not entitled 
to resume and assess them. The Secretary 
of State for India, who was the defendent 
in both tlie suits, contended that the suits were 
barred by Article 14 of the Indian Limitation 
Act, XV of 187/, and that the suit lands were 
chnwkidari chakaran lands. TheSubordios 
Judge of Cuttack upheld the contentionatefn 
the defendant and dismissed the suits. On 
appeal tlie High Court of Calcutta rev^ersed 
the decrees of the Court below and decreed 
the suits. The defendant then 
His Majesty in Council. 

^\Y Earle Richards, K. C\, and 
for the Appellant:—The lands 
chowkidari chakaran lands, 
a.ssigned’ has not the restrictive meaning 
given to it by the High Court. The intention 
of the Legislature in framing the Act was 
to do away with jagirs assigned for the 
maintenance of Police Officers. There is 
evidence to show that Goveimment officers 
had a hand in the appointment of, and had 
powers of supervision over, these chowkidars. 
The Collector wa.s, therefore, justified in 
imposing the assessment which was really 
the chowkidari cess. There was no case of 
resumption at all. 

Messrs. DeGrnyther, K. Q., and Dunne, 

for the Respondents:—The onus of proving 
that the Government had, at the Permanent 
Settlement, reserved to itself tlie right to 
impo.se assessment, lay very heavily on the 
Government and it had failed to discharge 
the same. The evidence shows that the 
whole reiuiada/Y, including the lands in suit 
was taken into consideration and the revenue 
ptiyable by the zemindars was fixed on that 
basis. There was no exclusion of any portion. 
The lands were tlie property of the plaintiffs 
and the Collector's order of transfer was 
meaningless. The Government had no right 
to resume the suit lands. 

Sir Earle Richards, K. C'., briefly replied f 

JUDGMENT. 

Mr. Ameer All—T he plaintiffs in the two 

actions which have given rise to the present 
appeals are respectively the zemindars of 
Sukinda and Madhupur in tlie Province 
of Orissa, and the question for determination 



[1915 


Indian cases. 


SKCI.’KTAUV STATK 


r. KIirriDAS BHUPATI harichandan mahapatra. 


relates to certain lands included in tlieir 
estates in respect of which the defendant, 
the Secretary of State for India in Council, 
claims to exercise the right of resumption 
and assessment by virtue of the provisions 
of Act VI of 1870 of the Bengal Council. 

The facts of the two cases are set out witli 
great clearness in the judgment of the Higli 
Court of Bengal, and do not, therefore, 
require adetailedstatement. Their Lordsliips 
propose to give only a brief sketch of the 
circumstances wich have culminated in the 
present litigation. 

It appears that the predecessors of tlie 
two plaintiffs had been in possession of 
their estates from a time long anterior to 
the establishment of British power in that 
part of the country. The origin of their 
title under British rule is intimately connected 
with the political history of the Province. 
Orissa consists of three well-defined tracts. 
In the middle lies a level open country 
inhabited by a settled population. Here 
the Moguls in the reign of Akbar introduced 
their revenue system with its regular a.sse.ss- 
ment of public dues. These territories were 
consequently designated tlie !Mogulbandi, 
which is defined in Regulation XII of 1805 
as being that ‘ part of the District of the 
Zillah of Cuttack in which, according to 
established usage as in Bengal, tlie land 
itself is responsible for the payment of the 
public revenue and in which every land¬ 
holder holds his land subject to the conditions 
of that usage.” 


The wild and hilly tract on tlie Avesi 
and tlie low marshy lands along the sea 
shore to the east were held by a miinber o 
chiefs who, under the designation of Rajas 
zeiniiidarff and Khavdaits were allowed t( 
exercise a feudal sway in their respectivi 
jagirs on payment of a fixed tribute to tie 
Imperial Government. These outlying part 

of the Province were usually called th 
Riijwara. 

The «cau’a(/(/r/.s-of Sukinda and ^Madhupu 
lay within the Rajwara and outside th 
Mogulbandi territories. 

Shortly before the acquisition <,f th 
nnnnwu l.y the Ka.sl Company, tl. 

Malirattas liad obtained iiossossion „f , 

lartre teaet lo tlie sonll, of (lie Suvarnairkla 

n\er, nicliulii,«: (he |{ajwai'a, and tlius 
wlion the Company obtained tlio virtna 


Government of Bengal, Behar and Orissa, 
under Shah Allam’s grant, tlie British 

possession of the latter Province did not 
extend heyond the Suvarnarekha to the 
south of Midnapore. 

In 1803 the Mahratta Raglioji Bhonslay, 
who held southern Orissa, came into collision 
with the forces of the East India Company, 
and in the October of that year the country 
south of the Suvarnarekha river was occupied 
by British forces. The Settlement of the 
newly acquired territories was entrusted to 
Colonel Harcourt, who commanded the Com¬ 
pany’s troops, and a civil Officer of the name 
of ^^Ir. Melville. They were designated 
Commissioners, and they appear to have 
done their work with great thoroughness. In 
this Settlement Avere included the zemindars 
of Sukinda and Madhupur, to Avhom sanads 
Avere granted entitling them to hold their 
estates at a Wxedjama in perpetuity. These 
two zejnindarts Avere then brought Avithin 
the Mogulbandi and subjected to the general 
Regulations in force in Bengal. 

Later in tlie year came the Treaty of 
Deogaun, by Avhich Bhonslay ceded a con¬ 
siderable tract of country belonging to the 
bill Chiefs. With these, agreements or 
K-aulnamas Avere entered into guaranteeing 
the perpetual enjoyment by them of their 
properties on definite terms. The zemindar 
of Sukinda alleged in his suit that he also 
held under a kaulnamdy but he failed to 
establish bis allegation, Avbich Avas evidently 
made under some misapprehension. 

There is no doubt, hoAvover, that a Settle¬ 
ment AA’as made Avitb, and a sanad giunted 
to him by the Commissioners, the terms of 
Avhich Avill be referred to in the course of 
this judgment. 

By section 33 of Regulation XII of lb05 
statutory confirmation Avas given to the 
sanads of the tAvo plaintiffs’ ancestors. 

The lauds in dispute admittedly form part 
of tlie estates settled Avith the plaintiffs’ 
ancestors in 1803 and in respect of which the 
revenue avus fixed in perpetuity. The plaint¬ 
iffs accordingly urge that the Collector 
representing the defendant has no right to 
exercise in respect of these lands the 
powers he claims under Act VI of 1870, B.C, 
The basis of liis contentions Avill appear 
clearly Avbcn the course of legislation 
Avliich led up to this enactment has been 
shortly explained. 
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From time immemorial it has been cus¬ 
tomary in India to remuneiMte tifficers 
charg-ed witli certain public or (y/o/.s-Z-public 
duties by grants of lands to be held either 
rent-free oi'at a reduced rent. 

One of the best known examples of these 
service-tenures is the grant of lands in lieu 
of wages to individuals who Avere cliarged 
witli the performance of Police duties in 
rural areas, and is commoidy known as 
cJtoit'Jciihii’i cluiln'fiii lands, from tlie word 
vhowlxidai\ which means a watchman " and 
rJiakran^ service/' 


Ihe history of these rhoickulart gruniti is 
set out with considerable lucidity in Lord 
K-ingsdown s judgment in the case of Joifkishcn 
Moolcerjee v. (Collector of East Bnrdn'an 
fl). The following passage explains the 
origin of tlie system and the sliape it 
assumed after the Decennial Settlement of 
1789 and the Permanent Settlement of 1793: 

It appears that these zemuulars were 
entrusted, previously to the Bia’tish posses¬ 
sion of India, as well Avitli the defence of the 
territory against foreign enemies as Avith the 
administration of law and tlie maintenance of 
peace and order Avitln'n their district; that 
for til is purpose they were accustomed to 
employ not only armed retainers to guard 
against hostile inroads, but also a large force 
of fan/ialidars, or a general Police force, 
and other otticers in great numbers, under 
the name of chowkidars, pykes, and other 
descriptions, as well for the maintenance of 
order in particular villages and districts as 
for tlie protection of the property of the 
zemi)idar^ tlie collection of his I'evenue, and 
other services personal to the zemindar. 

All these different officers were at that 
time the servants of the zemindar., appointed 
by him and removeable by him, and they were 
remunerated in many cases by the enjoyment 
of land rent-free or at a low rent in con¬ 
sideration of their services. 

The lands so enjoyed were called rhakaran 
or service lands. These lands were of great 
extent in Bengal at the time of the Decennial 
Settlement, and the effect of that Settlement 
Avas to divide them into two classes:— 


^^First. Tannahdanj lands, which by Bengal 
Kegulation I of 1793, section 8, clause 4, were 
made resumable by the Government, the 
Government taking upon itself the mainten- 

fO 10 l\r. T. A. 16: 1 IV. u. fp. a.) 26: i Snrk. P. C. 
J. oi:-, 2 .:uir. P. C. J. AJ; 1.. \l. o7‘J. 


anceof the general Police force and relieving 
the zemindar fi-om that expei.se. 

"Sm-ond. All other hinds, Avliich by 

liengal Kegulation VILI of 1793, section 41, 
were, whether held by public officers or 
private servants in lieu of wages, to be 
annexed to the malunzori lands, and declared 
responsible for the public revenue assessed on 
the zemindar's independent Talooks or otlier 
estates, in which they Avere included in com¬ 
mon witli all other malgnzari lands therein/’ 

Later on fiord Kingsduwn explains the 
nature of the lands that Avero lield by rhoirki- 
dars in lieu of wages. Paraplira.'sing clause i, 
section 8, of Regulation 1 of 1793 and sectioii 
ll^of Regulation VllI of 1793, he says:— 

“They Avere not to be included in tlie 
malguzari lands for the purpose of increasing 
the jama, because the zemindars had not 
the full benefit of them; but they were to he 
included in the malguzari lands for tlie 
purpose of securing the assessment, because 
in the event of a sale upon default of payiuent 
of the assessment, it would be important that 
tlieysliould be transferred to the purchasers 
under the Government, Avitli Avhom the 
appointment of the person Avhose duty would 
in part be to attend to public interests would 
vest.*’ 

It is clear from the language of clause 
4, section 8, of Regulation I of 1793 and 
of section 41 of Regulation Vfll of the 
same year, that the power or “option" of 
resumption was reserved in respect of tliose 
lands that liad been appropriated by the 
zemindar Avith the permission or under tlie 
authority of Government for tlie purpose of 
remunerating the rhowkidarsU'>ri\\e\v services 
lands which, although included in the mahfd 
and annexed" to the malguzari lands, were 
not taken into consideration for tlie assessmeTit 
of revenue because in reality they formed no 
part of his assets. 

Here it becomes necessary to notice the 
sanad that was granted to the zemindar (tf 
Sukinda in 1801, an attested copy of which is 
in the record. J^sanad was also granted to the 
zemindar oi Madhupur; it apparently lias been 
lost, but it may be assumed that it was to 
the same effect as the zemindar of Sukinda's 
sanad, the attested copy of wliich is, so far as 
is material, as follows: — 

As the duties of the zemimhjr.^ of the 
said kiUa have from before been entrusted 
to Dhrutijoy Bliupati n.irich:;u/(.ui, the 
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zemindar, the zemindari of tlie said hiUa 
lias been bestowed upon and given to 
the siad zemindar by the Government of 
the East India Company; you sliall regard 
the said person as the permanent zemindar 
of the said killn, and shall not act against his 
orders, instructions, and advice, and shall not 
conceal and keep secret any matter whatsoever 
from him. The said zemindar shall discharge 
the duties attached to the said zemindari in 
proper manner, and collect rent from the said 
zemindari in the best way according to the 
laws of the Government, and he shall without 
any objection pay into the Government Treasury 
5, 500 kalian cawris^ the fixed annual amount 
payable to the Government, in proper time 
and according to proper instalments. He shall 
keep the tenants and the people in general 
satisfied and pleased by good treatment and 
shall make such exertions and attempts as to 
make i\\& zemindari improve and prosper, and 
he shall be so carefuland vigilant that swords, 
guns, and other war weapons and ammunition 
may not be manufactured in the said 
and that theft,robberies atnight,and highway 
robberies may not be committed at any place 
and in case such occurrence takes place, he 
shall arrest the thieves with stolen property 


and send them up to the Huznr (Government 
Officers) for trial.” 

It will be observed that the sanad imposes 
on the zcniDidar the duty of preventing the 
commission of theft, robberies at night, and 
highway robberies, and in case of anj'' such 
occurrence, of arresting the ofVenders and 
sending them for trial.” iJut it makes nc 
provision regarding the macliinery he was tc 
employ for tlie purpose. Theevident inference 
is that the Government was content with 
leaving to the ztnnindar tlie manner in which 
he was to discharge the duty of maintaining 
peace and order in his The Govern¬ 

ment obviously made no provision tlierofor 

RegulationXIlIoflSOo, which was enacted 

for tlie maintenance of the peace and for the 
support and administration of the Police in 
the /illah of Cuttack,” did not, as appears te 
be clear from the preamble and from the 
provisions of section 5, relate to the zemindarh 
of Sukinda and iMadhupur, the Settlement of 
which, as already stated, had been made by 
special mnads. 


The subsequent enactments before the Act 

of 1870 passed with tlie object of reguhu’ising 
or improving the rural Police are not material 


to this judgment. It is sufficient to say that 
the system under which the village chowkidars, 
as a part of the Police machinery, held 
parcels of land as remuneration for their 
services, wherever in vogue, remained practi¬ 
cally untouched until 1870. It was then that 
the necessity was felt of bringing the rural 
Police or village choivkidars under the direct 
control of the State. 

The preamble to the Act states the object 
with which it was enacted. 

Section 1 defines clwwkidari cliakran lands. 
It says:— 

** The words 'choukidaH cliakran lands* 
shall mean lands which may have been assign¬ 
ed, otherwise than under a Temporary Settle¬ 
ment, for the maintenance of the officer who 
may have been bound to keep watch in any 
village and report crime to the Police, and in 
respect to which such officer may be at the 
time of the passing of this Act liable to render 
service to a zeiiiindar.'^ 

The Act then lays down rules for the con¬ 
stitution of village pnncliayets or committees, 
whose powers and duties are defined in con¬ 
siderable detail. In Part II it proceeds to 
deal with the chowkidari cliakran IhJids* 

Sections 48, 49, and 50 form the most 
material provisions of the Statute for the 
purpose of the present discussion. 

They run as follows :— 

“ XLVIII. All choivkidari chahran 
lands before the passing of this Act, as¬ 
signed for the benefit of any village in 
which a pnnehayet shall be appointed, 
shall be transferred in manner and subject 
ns hereinafter mentioned to the zemindar 
of tlie estate or tenure within which may 
be situate such lands. 

** XLIX. All lands so transferred shall be 
subject to an assessment Mdiich shall be 
fixed at one-balf of the annual value 
of such laud, according to the average 
rates of letting land similar in quality iu 
the neighbourhood of such land, and such 
assessment shall be made by the puncha- 
yet of the village. 

L. Such assessment, when made by 
tlie pnnehayet, shall be submitted to the 
Collector of the district, and he or any 
otlier officer exercising the powers of a 
Collector by him thereunto appointed may 
approve, or revise and appinive, the same, 
(provided that it shall be lawful fbr the 
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zemindar to contest the assessnaeiit before 
it is so appi’oved), and after such ap¬ 
proval the Collector of the district shall, by 
an order under his hand in the form in 
Schedule C, transfer to such zemindar 
such land subject to the assessment so 
approved.” 

Section 51 declares that the order of 
transfer made under section 50 sliall operate 
to transfer the land to such zemindar, sub¬ 
ject to the asses.^ent and subject to the 
rights of third parties. 

Section 52 declares that the amount of 
the assessment shall be a permanent charge 
on the land ; and the subsequent sections 
provide how it is to be realised in cose of 
default of payment. 

Section 58 empowers the Lieutenant- 
Governor to appoint commissions ‘ to ascer¬ 
tain and determine”— 

“the chonlddari cliakran lands and other 
lands before the passing of this Act assigned 
for the maintenance of an officer to keep 
watch in any village and to report crime to 
the Police in such district.” 

But for the contentions, to which their 
Lordships will advert later, that have been 
advanced on behalf of the appellant, the 
Secretary of State for India, it would not 
have been necessary to give in e.ctensu the 
above sections. 

Act VI of 1870 (B. C.) was, when enacted, 
not introduced into Orissa; its operation 
was contined to Bengal where the category 
of lands referred to in Lord Kingsdown s 

judgment largely existed. 

In 1899 the Act was, by a resolution of 

the Government of Bengal, dated the 9th 
of February 1897, extented to Orissa. 

It appears that the plaintiffs, the zemindars 
of Sukinda and Madhupur respectively, in 
discharge of the duties imposed on them 
by their sanads to maintain peace and order 
within their estates, retained in their service 
<i lcir§6 iiunibGr of c/iowkidciys wlioiHj <iccoitl“ 
ing td the custom of the country, in lieu of 
wages they remunerated by grants of land. 
A register of these chowkidars was kept in the 
zemindari office, and it Avould appear that 
in the appointment of the chowkidars in 
more than one instance the Government 
Police Officer had a voice. But the records 
show that the zemindar often changed the 
lands held by these men, and resumed what 


he considered to be in excess of their 
requirements. 

Such was tlie condition of affairs in these 
two zemindaris when the Act was made 
applicable to Orissa. 

Shortly after its extension, tlie Collector 
of tlie Cuttack District proceeded to apply 
its provisions to the lands lield by the 
chowkidars of Sukinda and JMadhupur res¬ 
pectively, on the ground that they were 
chowkidari chakran lands within the meaning 
of the Act. The plaintiffs protested strongly 
against his proceedings : whilst expressing 
their willingne.ss to submit to any reasonable 
contribution that might be required of tliem 
for the payment of the chowkidars who were 
to be appointed under the new system, they 
took exception to the Collector’s attempts 
to resume and assess or re-assess their 
lands, and to transfer the same to them. 
Their objections were rejected, and the 
lands were then attached and put up to 
sale under tlie provisions of sections 54 and 
55 of the Act. 

I’he plaintiffs thereupon brouglit tliese 
actions in the Court cf tlie Subordinate 
Judge of Cuttack, in substance, for a de¬ 
claration that the Act did not apply to 
the lands in suit, and for an injunction 
restraining the defendant-appellant from 
interfering with them. 

The two suits were tried by two different 
Subordinate Judges, wlio, affirming the 
contention of the Collector that tlie lands in 
dispute were chowkidari chakranlttnds, dismiss¬ 
ed the actions. On appeal the High Court 
of Bengal, after an exhaustive examination 
of the subject, reversed the decisions of 
the first Court and granted the plaintiffs 
the relief they sought. 

The Secretary of State for India in 
Council has appealed in both actions ; and 
it has been contended on liis behalf tliat 
the learned Judges of the High Court were 
in error in referring to the previous legisla¬ 
tion in order to construe Act VI of 1870 
(B. C.) ; that the Act Avas applicable to all 
lands whether assigned” by Government 
or by the zemindar for the maintenance of 
chowkidars and that the onus Avas on the 
plaintiff's to shoAv that they AA'ere not chowki- 
dari chakran lands. 

Their Lordships think that this argument 
proceeds on a manifest fallacy. The lands 
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in dispute admittedly lie within the ambit of 
tlie estates settled witli the plaintiffs’ ancestors^ 

Tlie plaintiffs are tlie zemhidars and as 
such they have the prima facie title,” to use 
tlie language of this Hoard in the well- 
known case of Rajah Sahib Perhlad Sein v. 
Uafiamjah Rajender KUhore Singh (2), 
to the full enjoyment of every parcel of land 
within their zcmindaris for which they pay 
revenue to Grovernment. 

It rests on the defendant to show that 
wlien the zemindaris were confirmed to the 
plaintiffs’ ancestors, it was subject to reser¬ 
vations in respect of any land which gave 
Government the power of resuming and as¬ 
sessing it. That onus the defendant has not 
discharged ; in fact it is not now contended 
for him that there was any such reservation. 
The power of resumption was, as already 
remarked, reserved by Government by the 
old Regulations in respect of lands which 
had been set apart by the zemindars with 
its permission or under its authority. 

In Regulation I of 1793 the word used 
is “ appropriated;” in Regulation XIII of 
1805 the expressioti ‘ assigned” is employed ; 
but in both Statutes the characteristics of 
the grants under wbich the lands were held 
depend on tiie implied authorisation of the 
Government, which excluded them from con¬ 
sideration in the adjustment of the jama of 
the mahal. In tlie present case the defend¬ 
ant has failed to show that any parcel of 
land was not taken into account in Kxing 
the rent respectively payable by the plaint¬ 
iffs, nor that there was any obligation on 
the part of the plaintiffs to make such 
grants. The only obligation on them was 
to maintain peace and order within their 
zemindaris. Tliey entertained the services 
of choickidars for whose maintenance they 
allotted from time to time certain lands of 
their own free will. The mere fact that 
some appointments were made with the ap- 
pi'oval of a (ioveiMimcnt Otlicei'cannot alter 

the nature of the grants. 


In their Hordships' opinion the wt)rd 
assigned ” in the delinition section of Act 
Y1 of 187U (H. C.) means lands assigned 
by Government or appropriated under its 
autliority or with its permi.ssioii. Not only 
does the form ol the Transferring Order” 

f2) 12 iM. !. 12 W. U. (j 2 
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in Schedule C of the Act clearly show that 
the expression assigned ” is applied to 
lands assigned by Government, as ex¬ 
plained above for the maintenance of 
the chowkidars and in respect of which they 
reserved the right to resume and transfer 
to the zemindar subject to an additional 
assessment ; but the resolution by whicli 
the Act was extended to Orissa leaves no 
possibility for doubt what the Government 
understood the Act to mean. Their Lord- 
ships do not propose to burden their judg¬ 
ment with long quotations from this in¬ 
teresting document ; they only wish to refer 
to two passages which appear to them to 
place tlie matter beyond doubt. In one 
place the Lieutenant-Governor after review¬ 
ing the whole subject says ;— 

“ As already remarked, the chowhidari 
jagirs are State grants. They are excluded 
in the temporarily-settled estates from the 
settlements made with the zemindars^ Avhile 
in the permanently settled estates they can¬ 
not be legally interfered with by the 
zemindars. The latter have thus in both 
classes of estates no connection with the 
jagir lands, and the Lieutenant-Governor 
accepts the view that they are under no 
obligation to furnish lands or otherwise 
specially provide for the maintenance of 
the chowkidars. Their liability is to con¬ 
tribute to any funds raised in the same 
manner as other residents of the villages. 
Nor it is binding on the Government to 
continue the jagir grants for all time.” 

In the orders that are passed, a distinc¬ 
tion is made Avith regard to the chowhidari 
holdings in the temporarily settled tracts, and 
those situated in ‘permanently settled estates,” 

With regard to these it is declared that 
on resumption ** the holdings should be in¬ 
cluded in the estate within Avbich they lie, 
and form part of its assets in the future.” 

Nothing can be clearer in their Lordships’ 
view than that the Act was designed to 
deal witli lands which, although lying Avithin 
a mahd, did not form a part of its assets, 
Avhicli is not the case with the zemimlaris 
of Sukinda and Madhupur. 

Their Lordships are of opinion that the 
judgments and decrees of the High Court 
sliould be affirmed and these appeals dis- 
inis.sed with costs. And they will humbly 
advise His Majesty accordingly. 

Appeals dimissed, 
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pAliTAIiOAliH DiSTlilCT. 

May 5, 1914. 

Fretient: —Sir Duncan Colvin Raillie, S. M., 

and Mr. Tweedy, J. M. 

Mnsanimat RAGHUNATH KUAR— 
Plaintiff—Appk llant 


versus 

Thk COURT OP WARDS, Fafti SAIF- 
ABAD, Hissa TX, District PARTABGARH 

—Dfffxdant—Resfondfxt. 

Hindu Ldiv -Presuitipfion —Pattiduri hodij^ persons 
•ehtled through malcfi to memher oj^ status of—Eject¬ 
ment, notice of, contested — Under-proprietary rights 
claimed—Tenant to make out priiiia facie case only — 
Settlement Court deciding status of person applies 
to all memhers of his family. 

Hindu Law allows of a stronjj presumption that 
persons related through males to a member of a 
pattidari body are also themselves pattidars. 

A tenant contesting a notice of ejectment on tlie 
ground that he has got undcr-})roprietary rights in 
tlie holding, has simply to make out a prima facie 
case before the Revenue Court. 

The judgment of the Settlement Court deciding 
the status of a person applies to anyone belonging to 
cliat person’s family. 

Appeal from the decree of the Commis¬ 
sioner, Fyzabad, dated 27th March 1918, 
upholding the order of the Assistant Collector, 
Partabgarh, dated 28th June 1912. 

Babu Fudra Vat Siiiha, for the Appellant. 

Babu Balraj Sahai, for the Respondent. 

JUDGiMENT. 

BAlbhlK, S. M. {April dth, 1914.)—Appellants 
are persons who have been recorded as holding 
tlie land in question as ordinary tenants at the 
hrst Settlement and since. They contest a 
notice of ejectmentontheground thattheyhave 
undor-proprielary rights. The claim made 
was that at Settlement under-proprietary 
rights had been decreed to Farman Singli, 
a member of tlie same family, in liis sir 
land. They produce evidence to substantiate 
a pedigree showing their descent from an 



ancestor of Farman Singli. The Court of 
first instance found that the pedigree was 
vouched for by tutored witnesses and tliat 
the fact that Farman Singli was a zemuidur 
was no reason to belio\'e that the utlior 
members of Ins family were zemindars. He 
gives as an analogous illustration of the 

absurdity of the claim made that one person 
may be a king but that does nut make his 
relations kings. The Assistant Collector 
must be Avell aware that this so-called 
analogy is iibsurd, Hindu Law would allow 
of a strong presumption that pei-soiis related 
through males to a member of a pattidari 
body are also themselves pattidars. Tlie fact 
appears to me to have been u\ erlooked that 
in the Revenue Court a prliua fade case 
only is required. Tlie inquijy appears to 
me to have been a very unsatisfactory one. 
The claim made by the appellant is not in 
itself in any way improbable and a local 
inquiry well made would, no doubt, have 
made it possible to a.scertain a reliable pedigree 

of tlio appellant's predecessors-in-interest and 

their relationship to Farman Singh. The 
judgment in Farman Singh’s case at Settle¬ 
ment would apply to any person who was 
a member of his family. It was held that 
he belonged to the family of the old zemindars 
and had lield the land continuously as sir, 
I think that before this appeal is decided a 
local inquiry should be ordered to ascertain the 
e.\act relationship of tlie appellant to Farman 
Singh and to a.scertain the exact position of 
the appellant and her relatives in the village 
as regards their riglitsin groves and otlier 
uncultivated areas, their wells and in general 
any facts bearing on their position, including 
the incidenceof the rents as compared with the 
rents of other tenants. There appears to 
have been at Settlement two classes of 
claimants, in the iirst instance to pukhtadarl 
rights and in the second to under-proprietary 
rights in *'iV. Cf these Farman Singh and 
others who claimed a 12-anna share in the 
ptdilttadari were held to be of the family of 
the old zemindars and Zabar Singh and 
others who claimed a 4-anna share were 
held to have been mere tenants. In the 
local inquiry this distinction should not be 
lost sight of. If . appellants are connected 
with Zabar Singli, tiicy cannot he held to 
have any rights: if they belong to the .same 
family as Karinan Singh, they may have 
rights. 
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Tweedy, J. M. (April 20lh, 1914.)—I concur. 
The points on which findings are desired 
should be clearlyspeciHed and the case remitted 
under rule 25. 

Baiulie, S. M.—The points on which local 
inquiry and report are called for are:— 

1st. Did appellant’s father belong to the 
same family as Earman Singh ? 

2nd. Is there in appellant’s position in 
the village, her rights in groves, wells, etc., 
and the rate of rent paid by her, any reason 
to consider that she has occupied the position 
of a privileged person? 

3rd. Are there any other facts bearing on 
the question whether appellant enjoys under 
proprietary rights ? 

hsuea remitted. 


LOWER BURMA CHIEE COURT. 
Second Civil Appeal No. 100 of 1913. 

July 17. 1914. 

Present: —Mr. Justice Twomey. 

HLA DUN AND OTHEUS—PPAINTIFFS 

—Appellants 

versus 

M. L. R. M. CHETTY ITRM, itv theik duly 

CONSTITUTED AGENT AND ATTOliNKY 

CHINA TAMBI PILLAY, and others— 

D E FK N DANTS—ReS1-UN DENTS, 

J^otvcr Banna Land and Bcvenitc Act (//<>/ 1870), 
55 andoij Civil Proccdare Code (.Ic^ I' of 1008), 
K. 00— Standiny crops, inqnirij into oivncrship of — Csc 
or enjoyment of land—.fnrisdiclion of Civil Courts. 

A claim to tlu; owiicrsliip of crojjj is not iho 
same thing as a claim to the use or enjoyment of the 
land (fii which the crops are grown It is a claim 
to the use or enjoyment of somctliing yielded l)y 
the land Tl>e Civil Courts liavo jurisdiction to 
determine claims ami objections in resj)ect of the 
atfucliments of standing cr{)ps. 

When a Civil Court inquires as to possession of 
land incidentally and collaterally and oidy for the 
})urpose of (h'ciding who is (mlilletl to the crop 
standing on the land, it does not exercise anv 
jurisdiction as to the use or enjoyment of the land 
within the meaning of s(‘ction oG of the Lower 
ilunua Lanil ami llevenue Ae\. 


Mr. Cbjtoii, for the Appellants. 

Mr. Chari, for Bespoiident No. 1. 

Mr. Mya Jin, for Respoiidoiits No. 2 and 4. 

J L D(J MENT.—The phiintilf-appelhint, 

Maniig Pu, sued for a declaratinn of title 
to tlio paddy crop reaped on certain land 
which lie worked in the rains of 1911. The 
defendant-respondent No. L, Maung Ba Cho, 
was in po.ss(‘.ssion of the lantl flic previous 


.season, but as he failed to pay the land 
revenue for that agricultural year, the 
land (in respect of which landholder’.s 
rights had not been attained) was resumed 
by Government, and the village headman 
afterwards allotted it for cultivation to Maung 
Pu in ^lay. dialing Pu’s case is that he 
tliereupon ploughed the land and .sowed 
paddy broadcast and that the crop belonged 
to him. But after the land had been 
resumed, Ba Cho went and paid up the 
revenue arrears and the order of resumption 
was withdrawn by the Deputy Com¬ 
missioner, who was apparently ^*not aware 
that the land had in the meantime been 
allotted to a fresh occupier, Maung Pu. 
Ba Cho went to the land and built a hut 
on it during the rains and claims to have 
plouglied it and sown paddy after Maung 
Pu’s ploughing. In the course of the I'ainy 
season of 1911 the defendant-respondent 
No. 1, a Chetty Firm, in one case and 
defendants-respondents Nos. 2 and 3 in 
another) case obtained money-decrees 
against Ba Cho, and when the 
crop on the land came to .maturity, these 
decree-holders attached the crop in e.xecution 
as if it belonged to Ba Cho. The crop 
was harvested and sold under the orders 
of the Civil Court and the sale-proceeds 
are now in deposit. 

In the Sub-Divisional Court Maung Pu’s 
suit for a declaration of title was unsuccessful, 
dialing Pu and Ba Cho each produced 
evidence as to the working of the laud 
in the 1911 rains. The Sub-Divisional Judge 
appears to have based his decision less 
on the evidence as to ploughing and 
sowing than on the fact, which he held 
proved, that ‘ Ba Cho is the owner of 
the land in question or is entitled to 
l)ossession.” 

dialing Pu appealed to the Divisional 
Court where it was held that though Maung 
Pu had ploughed the land and sown the 
crop, the Civil Courts are debari'ed from 
granting him a declaratory decree because 
of the provisions of the Land and Revenue 
Act excluiling the jurisdiction of the Civil 
Courts. The learned Judge held that * a 
claim to the title of paddy pi'oduced on 
such land (i.e., land in respect of which 
landholder's rights have not been attained) 
is a claim to the use and enjoyment of 
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the land” as contemplated in section 55 (//), 
Land and Revenue Act. The Judge goe.s 
on to saj^: 

“Were I to decide to the contrary effect, 
it would mean that I decided that, althougli 
Ba Clio was allowed to pay the revenue 
for the land for 1910-11 and, therefore, 
according to ordinary usage recognized as 
the possessor as against other individuals 
by the Deputy Commissioner, jMaung Pu 
should be recognized as the possessor for 

1911-12.” 

I am unable to concur in these views, 
A claim to the owner.ship of crops is not 
the same thing as a claim to the use or 
enjoyment of the land on which the crops 
are grown. It is a claim to tlie use or 
enjoyment of something yielded by the 
land. If the use or enjoyment of the land 
includes the use or enjoyment of what 
the land yields, then the jurisdiction of 
the Civil Courts would be ousted even 
when the crop has been harvested and 
the grain transported to another locality, 
and such a result would be manifestly 
absurd. It might he argued that the 
jurisdiction of the Civil Court is ou.sted 
at any rate as long as the crops are 
standing. But, in my opinion, even this 
would involve an unjustitiahle extension 
of the words use or enjoyment of such 
land” in section 55. For “standing crops” are 
moveable property under the Code of 
Civil Procedure, and are liable to attach¬ 
ment under section 60. The person 
who grows the crop may be a mere 
licensee with no permanent, heritablemnd 
transferable rights of use or occupancy and 
the land is in that case not liable to attach¬ 
ment under section 60, But he has complete 
disposing power over the crop which he has 
grown, and may exercise this power even 
before the crop is reaped. The standing crop 
being liable to attachment by the Civil 
Courts in execution, I think it follows of 
necessity that the Civil Courts may exercise 
their ordinary powers of determining claims 
and objections in respect of the attachment. 
It is objected by Counsel for the respondents 
that a suit for a declaration of title to 
the crops may involve, as this does, an 
inquiry as to who was in lawful posses.^ion 
of the land Avhen the crop was planted 
or sown, and that the Civil Courts are 
prohibited from making such an inquiry 


by section 56, Land and Revenue Act. But 
section 56 merely lays down that no 
Civil Court shall exercise jurisdiction as 
to {/uh^r alia.) disputes as to the use or 
enjoyment of such lands.” A Court does 
not exercise jurisdiction in such a dispute 
by inquiring as to pos.session incidentally 
and collaterally and only for the purpose 
of deciding who is entitled to the crop. 
To exercise jurisdiction in a dispute means 
to adjudicate and determine it. The Civil 
Court may have to form an opinion as 
to who was in lawful possession of the 
land as a relevant fact in determining 
the rightful ownersliip of the crop, but 
that is not exercising jurisdiction in respect 
of disputed possession. 

Turning to the evidence in this case, T 
think there can be no doubt that i\Iaung Pu 
was in lawful possession under tiie permission 
given to him by the village headman, 
and that the land was ploughed and the 
crop .sown by j\laung Pu, as ii.deed the 
Divisional Judge has found. It was not till 
the 20th June that the orders for resumption 
oftlieland were cancelled and Maung Pn 
had then been in possession under the village 
headman's permit for a month. During 
tliat time he worked tlie land with four 
pairs of bullocks and four labourers. There 
is no reason to distrust the evidence of 
the neighbouring cultivatoi's, Ko Maung 
and Tun E, on tliis point, and it is corrobo¬ 
rated by the evidence of Maung Pu’s coolies, 
one of whom is related to Ba Clio, Ba Clio’s 
witnes.ses Tun Aung and Tun Baw are related 
to him; Parayacliiis an inaccurate witness wlio 
is unable to say detinitely whether Ba Clio 
ploughed or sowed; Ko Tun gives definite 
evidence in favour of Ba Cho, but his cross- 
examination shows that he is at enmity with 
Maung Pu’s father-in-law. The probabilities 
and the weight of evidence are both in favour 
of Maung Pu. 

I, therefore, s6t aside the decrees of the 
lower Courts and grant a deci’ee to the 
plaintiff as prayed with costs against the 
defendants-respondents in all Courts. The 
Advocate’s fee in this Court is fixed at 5 
gold molmrs. 

Decrees set aside. 
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NAHPAT SfNtiH V, iJL'K HAKIISH SINGH, 

COURT OF THF BOARD OP REVRNLR, 

UNITED PROVINCES. 

JIvK^'IONI'K IN'MinON No. IS OF lOl.'Ul-l- OF 

SiTApru District. 

March 27, 1914. 

Present: —^Ir. Tweedy, .1. M. 
NARPAT SINGH -Dffen'dan-t— 

Afpf.llant 


vorsua 

GUR BAKHSH SINGH and otiifu — 
Plaintiffs and BAL BHADRA SINGH and 

oth k r D r fr n I)an rs—R k s i>on de nts. 

OM n'>nt Arf (XXII <>f 18S(>), 

proprictanj right.^, chiiin fur — (Hft, (feed o/, ituiafi /u’/eZ 
under — Moinfenunre, grunt for -‘Proprietary rightr, 
jail, not gifted—(iorernment rereiine to he paid hij 
(jrantor — Ve.'tted right in grnnt‘'e^ /oxx or surrendc) of, to 
he proved. 

Tlio second parajyraph of scctioo 107Hof rhe Oadli 
Rcot Acf does not apply to a case where there is no 
ffift of full proprietary rij'lits and the "rnntor Innds 
himself to pay the (Tovornment revenue for tlie land 
pvonby him as ninafi for the purpose of maintenance, 
unless ir is proved that the land is ‘;iv<'n i»i consider¬ 
ation of the loss or surr<'n<h'r of a vest(‘d rib'll! in tin* 
•grantee. 


Appeal from the decree of tlie Olliciating: 
Commissioner, Eucknow, dated 4th September 
1918, upholding tlie order of tlie Deputy 
Commissioner, Sitapur, dated IStli April 
1913, reversing tliat of the Assistant 
Collector, Sitapur, dated 28th January 1913. 

FACTS.—The grantee held certain lands 
as muajl f(n’ tlie purpose of maintenance under 
a deed of gift dated 3rd February 1870. 
The deed provided that tlie land was to be 
Iield hila hujatt liy the grantee while the Gov¬ 
ernment revenue was to be paid by tlie grantor, 
the only question for determination being 
wlicther the grantee could be declared, as 
he contended, an nnder-propiotor of the 
vniafi lands, under the provisions of the 
second paragraph of section 107H of the 
Oudh Rent Act. 

Pandit (r(tl'ar<tn Nnfh and Pandit 

fiai/a J^rasad, foi* the Appellant. 

The Hon’ble Rai Sri R-nti Bahadur and 
Babu Kritdoui Ktnnnr., for tlie Plaintiifs- 
Kespondents. 


JUDGiMEN’T.—Tins cuso is typical of tlio 

lieii'sliip.s to wliicli tlio rosiiiiiption law in 
Omlh gives rise, lint tlio case for the 
appellant is a very weak (ino. The attempt 
to show that the case comes nnilei' the 
second paragraph of section 10711 hopelessly 
breaks down. There is no evidence of any 
vested right , nor is there any proe/ that 


[I91S 

ISHAR DEVI V. BINIiKABAN. 

the grant was given in consideration of 
the loss or suri’ender of a right of any 
kind. That being the case, the grant falls 
under paragraph (1) of section 107G and rent 
must be asse.s.sed. It is perfectly clear, and is 
indeed admitted by the appellant, that there 
was no gift of full proprietary rights because 
the payment of the Government revenue was 
specially reserved to the grantor. The appeal 
is di.smis.sed witli co.sts. This order will 
govern No. 19. * 

, Appeal disimssed. 


* i. c. Petition No. 19 of .1913-14 of Sitapur Dis¬ 
trict, 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 265 of 1912, 

October 22, 1914. 

Present: —Mr. Justice Shah*Din and 
Mr. Justice Scott-Smith. 

Mnsammnt ISHAR DEVI and another— 
Defendants—Appellants 

versus 

BIND RARAN and others—Plaintiffs— 

Respondents. 

Ciistoni or Personof Law—High class Hindus—Pre^ 
sumption —Sobti Klmtris or Oujrot District - Onus. 

In the case of higli class Hindus, the presumption 
is that they arc governed by their personal law 
and the oaa.x lies on the party sotting up custom to 
])rove tliat tliey ai'e governed by custom. 

The Sohfi Khatrisof the Gujrat District arc govern¬ 
ed in matters of succession by the customs prevailing 
amongst agncultnrists. 

Ganpat Rai v. Kesho Raniy 1 Ind. Cos. 691j 34 P. R. 
1909; 181 P. b. R. 1908; 160 P. W. R. 1908 and 
Larhman Das v. Pahta Maty 59 P. R. 1908: 12 P, W, 
U. 1908, distingnisxed. 

Attar Singh v. Prem Singh, 12 P. R. 1906; 108 P. L. 
R. BK)6; Data x. Mohtu, 3 Ind. Cas. 593; 87 P. R. 
1909; 131 P. L. U. 1909; 105 P. ^Y. R. 1909, 
referred to. 

Devi Ditta Singh v. Dropfi, 2 Ind. Cas. 940; 56 P. R. 
1909; 129 P. L. R. 1909; 96 P. W. H. 1909, followed. 

Second appeal from the decree of the 
Additional Divisional Judge, Jhelnm Division, 
ut Sialkot, dated tlie 19th July 1911, affirm* 
ing that of the Munsif, first Class, Gujrat, 
dated the 14th October 1910, decreeing 
plaintiffs’ claim. 

Rai Bahadur Pandit N/iea Nammand Diwan 
Mehr Chandj for the Appellants, 
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The Hoii’ble ^Ir. Muhammad i^hafi^ K. B., 

and Mr. Saufauaui, for tlie Bespondents. 

JUDGAIKNT.—This appeal has been 
admitted under section 70 (1) (/<) of tlie 
unamended Punjab Courts Act upon the 
question whether the parties, who are Sohfi 
Khntns of the village of Alimgarh in the 
Gujrat District, are governed by their per¬ 
sonal law or follow the custom of agri¬ 
culturists in matters of inheritance to 
ancestral property. A pedigree-table is 
given in the judgment of the lower Appel¬ 
late Court. The property of Bam Saran 
deceased is in dispute and the question is 
whether the plaintiffs, who are his nephews, 
are excluded from succession by his 
daughter, Musamviat Ishar Devi, defendant 
No. 2. The lower Coui-ts have concurrently 
found, for reasons fully stated by them, 
that the parties are governed by custom 
and have, therefore, decreed the plaintiffs' 
suit, and the defendants, Musnmmaf Ishar 
Devi and her mother, Musamviat Hukam 
Devi, appeal. 

As the parties are high class Hindus, 
the initial presumption, of course, is that 
they are governed by their personal law and 
the onus was upon the plaintiffs to sliow that 
they were governed by custom. Tlie pre¬ 
sent village of Alimgarh is made up of the 
original village of that name and of seven 
other small villages, all eight being now 
known as the pattis of the whole niouza. 
The original village of Alimgarh, which 
is now represented by the pafti of that name, 
was founded in the time of the Emperor 
Akbar by Brahm Das, Sohti Khatriy and 
he and his descendants have continued in 
occupation thereof ever since without any 
interruption. The lavihardar of the patti 
is a Sohti Khatri and Sohti Khatris own 412 
out of 1592 gliumaons of land of the whole 
village. Of this 412 gliumaons, 171 are 
shown in the revenue papers as cultivated 
by the owners, 161 gliumaons are cultivated 
by tenants-at-will and 79 gliumaons by 

occupancy-tenants. It is clear that tlie 
Alimgarh patti is really a compact com¬ 
munity of agriculturists and has been so 
far about 300 years. It is no doubt in 
evidence that a few of the Sohti Khatris 
of Alimgarh supplement their incomes from 
agriculture by monej^-lending and by service, 
but it appears that the main source of 
their livelihood is agriculture, and the fact 


V 

that a few of them supplement tlieir incomes 
in otlier ways does not, in tiu' opinion of 
the lower Courts, tube tlieni out of the 
category of agriculturists. 

Pandit Shoo Narain points out that there 
are some other proprietors in the patti 
besides Khatris. There are, howevei’, only a 
few sucli and they are recorded as malikan-i- 
Ix’ahza witliout any share in the shamilat of 
the patti. This fact does not, in our opinion, 
show that the common land has been broken 
hy the introduction of strangers into the 
patti; nor do we think that the fact that 
some of the land is cultivated by tenants, 
is against the theory that these Khatris 
constitute an agricultural community, for 
the presence of tenants is a common feature 
in eveiy village. The lower Appellate Court 
says that the founders of the original village 
of Alimgarli got it recorded ns their custom 
in the \Vajih-?d-arz tliat collaterals excluded 
daughters. Pandit Sheo Narain points out 
that the extract from the II which 

is on the record does not support this. AVe 
think it probable that the lower Appellate 
Court meant to refer to tlie Riivaj-i-am of 
tlie district in section No. 10 of which it is 
stated as regard.s Brahmins tixid Khatris thfit 
the daughter's line succeeds only in case of 
an adoption and otherwise does not succeed 
in any case. No instances are given in tlie 
lliicaj-i-am and, therefore, the entry is not of 
itself of very much value. 

Pandit Sheo Narain next referred to the 
instances cited by tlie plaintiffs’ witnesses. 
These are instances where a daughter lias 
been excluded by collaterals of the deceased 
proprietor and Pandit Sheo Narain points 
out that in a good many of them the exclu¬ 
sion is by persons who were joint witli tlie 
deceased, and that according to Hindu Law 
even such per.sons would exclude a daughter 
in accordance with the rule of survivorship. 
There is force in this argument, but besides 
these instances there are others in which 
daughters have been excluded by persons 
who were not joint with the deceased. One 
of the.se is that of Kashi deceased, whose 
daughter was excluded by his collaterals. 
This instance is cited by Gobind Sahai, 
witness. Ralla Ram witness of the neigh¬ 
bouring village of Ranghaiiwala cites two 
instances which are directly in point, where 
daughters were excluded by collaterals who 
were .separate from the deceased. There is 
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also one instance from the parties’ own family, 
wher» the daughter's son of Dittu Mai was 
excluded from Dittu Mai’s property. Thus 
there are certainly several instances in 
support of the parties being governed by 
custom, wliercas the appellants have failed 
to adduce a single instance, either from tliis 
or from the other villages, of Sohti KhafriSy 
in which a daughter has succeeded to the 
exclusion of collaterals. 

We shall now refer briefly to certain 
authorities cited by Counsel for each side. 
Pandit Sheo Narain on behalf of the appel¬ 
lants referred to the following:— 

Ganpat Rai v. Kesho Ram (1). Thi.s was a 
case in which parties were Khatris of 
Satgharra in tlie Montgomery District and it 
was held that the plaintiffs upon whom the 
onus lay, had failed to establish that in 
matters of succession tlie Khatris of Satgharra 
were governed by custom and not by Hindu 
Law. 

In our opinion that case is cleai’L'^ dis¬ 
tinguished from the present one, firstly^ 
because Satgharra is really a town and 
secondly, becau.se it was found on the 
evidence that none of tlie parties were in 
any sense agriculturists. 

The next case referred to by him was 
Lachman Das Pahla Mai (2). That was a 
case of Brahmins of Gopalpur in the Amritsar 
District and it was lield that in matters of 
alienation they were governed by Hindu 
Law and not liy agricultural custom. The 
weight of evidence appears to have been 
that the parties were not wholly dependent 
on agriculture but followed other professions, 
such as trade, money-lending and service, 
and it was held that the evidence was in¬ 
sufficient to affirmatively establish the con¬ 
tention of the plaintiff that his family was 
governed by agricultural custom. Altar Singh 
V. Prem Singh (8), also roferi'ed to by Pandit 
Sheo Narain, was a case decided by a single 
Judge and relafed to A7m/m of a village in 
the Chakwal Talisil of tlie Jhelum District. 
It was held on the evidence that the family 
of the parties had been engaged in money- 
lending and other busine.ss and that, there¬ 
fore, they were governed by Hindu Law. 

For the re.spondents Mw Shali has re- 


(1) 1 Ind. Ca.s. GOl; .34 P. R, pjQO; 181 P. 1,. R. 1908- 
IGOP.W. R. 1908. 

'2) 59 P. R. 1908; 121 P. W. K. 1908. 

3) 12 P. K. 1900; 108 P. L. R. 1900. 




ferred us to Bhag Singh v. Narain Singh 

(4) , wherein it was held that the parties who 
were Khatris of a village in the Ambala 
District, being in the main agriculturists, 
must be presumed to be governed by agri¬ 
cultural custom, but the fact that they 
indulged in money-lending would not be of 
any significance. Devi Ditta Singh v. DropH 

(5) was also cited by him and is clearly in 
point. In that case it was held that the 
parties, who were Brahmins of Rawal in the 
Rawalpindi District, were governed by the 
general rules of agricultural custom and not 
by Hindu Law, and consequently daughters 
were excluded by near agnates of the last 
male proprietor. This case is, in our opinion, 
nearly on all fours with the present one, 
for the village was owned by Brahmin agri¬ 
culturists though some of the proprietors, 
eked out their living by taking service. In 
tlie pre.sent case the patti of Alimgarh is 
owned by Khatri agriculturists though a few 
of them eke out their living by money- 
lending or by service. Mr. Shafi also refers 
us to Dalo v. Mohhi (6), which was a case of 
Brahmins of the Kangra District who, it 
was held, were governed by custom, chiefly 
on the ground that the parties were agricul¬ 
turists who had owned land for six genera¬ 
tions^ IJttam Singh v. Jhanda Singh (7), a case 
of Bedis of the Hoshiarpur District, was 
decided on the same general principles. It 
was held that the parties were governed 
by custom, because the whole village belonged 
to a community of Bedis whose ancestors 
founded it some generations previously. They 
formed a compact body and their main 
profession was that of agriculture though, 
as in the present case, some of them had 
adopted professions and supplemented their- 
income by trading. So far then as the 
authorities go, we consider that they are 
distinctly in favour of the view that the 
parties io tlie present case are governed 
in matters of succession by the customs 
prevailing amongst agriculturists. 

Mr. Shafi has also pointed out three 
matters in whicli he urges that these parties 

(5) 11 Iml. Cas. 406; 87 P. W. R. 1911. 

(5) 2Im] Cas. 940; 56 P. li. 1909; 129 P. L. R. 
1909: 96 P. W. R, 1909. 

(6) 3 Ind. Cas 59:1; 87 P. R. 1909; USl P. L. R. 
19')9; 105 P. W. R. 1909. 

(7) 21 P. R. 1896. 
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have adopted the customs of agriculturists. 
These are ;— 

(1) They have adopted cJindar andazi 
marriages; 

(2) tliey recognise customarj'" divorce ; 

(8) they allow the adoption of a daugh¬ 
ter’s son. 

There is no doubt that according to the 
strict Hindu Law chadar andazi marriages 
and divorce in any form are not allowed, 
and we think that his argument has force 
as regards these two points. As regards 
the third point, the validity of the adoption 
of a daughter’s son is a moot point. It 
is allowed in some parts of India and is 
not allowed in others. Mr. Shafi lays great 
stress on the fact that the appellants have 
not been able to cite a single instance of 
exclusion of the agnates of a deceased pro¬ 
prietor by his daughter. We agree with 
him that the appellants’ inability to cite any 
such instance is a strong point against 
them. We also think it as important that 
the two Courts, who have concurred in 
holding that these Khatris are governed by 
agricultural custom, were presided over by 
Hindu Judges who were not likely to hold 
lightly that the parties did not follow their 
personal law. 

We have carefully considered the case and 
having regard to the evidence on the record 
and the authorities referred to by us, we 
have no hesitation in upholding the con¬ 
current finding of the Courts below and we, 
therefore, dismiss the appeal with'costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 6 op 1914. 

December 3, 1914. 

Present :—Mr. Justice Chamier and 
Mr. Justice Piggott. 

PARBHU DYAL—Objector—Appellant 

versus 

HARCHARAN and others—Decree- 
holders—Respondents. 

Uindit Law—Will—Gift—T>evis€es or donees, some 
memhers of joint Hindu family—Joint or separate- 
interest of donees or devisees — Presumption. 

Where the devisees or douecs are only some 
of the members of a joint Hindu family, and there 
is a clear intention to exclude the remaining members 
of the family and to confer on the devisees or donees 


interests to bo lield separate from anv pro))crty 
which the joint family may happen to possc.^^s 
there is no ground for assuming that tlie devisees 
or donees were intended to hold the property ns 
eo-])arconer.-< in tlie sense of the Hinchi Law, thongli 
it may well l)e otherwise wlien tlie devisees or donei'S 
are all tlie niemher.s or heads of a joint familv. 

Ki.-^liori Dnhain v. Mundrn Dnhnln, 10 Ind. Cas. 565; 
33 A, 665; 8 A. L, J. 7o7, referred to. 

Execution first appeal from tlie decision 
of the Subordinate Judge of jMuttra, dated 
the 27th of November 1918. 

The Hon’ble Dr. Stntder Lai, for the 
Appellant. 

Mr. B. E. O'Conor (with him ]\Ir, L, M. 
Banerjee), for tlie Respondents. 

JUDGMENT. 

Chamier, J. — The firm, of which tlie 
respondents to this appeal are the present 
proprietors, brougut a suit for Rs. 19,000 
odd in the Bombay High Court against the 
appellant, Parbhu Dyal, and his father, 
A.iudhia Prasad. The suit was dismissed 
against the appellant but was decreed 
against Ajudliia Prasad. In execution of 
their decree the respondents attached a 15- 
biswas sliare in }[o)izah Badhar in the 
Muttra District, alleging tliat it was the 
property of Ajudhia Prasad. The appellant 
objected to the attachment, asserting that 
the whole of the sliare was his property 
and that his father had no interest whatever 
in it. 

The Court below has held that Ajudhia 
Prasad has an interest in the property as a 
member of a joint family consisting of 
liimself and liis sons, and that that interest is 
liable to attachment and sale in execution 
of the respondents’ decree. It, therefore, 
allowed the objection in part. Parbhu 
Dyal has appealed and the decree-holders- 
respondents have filed cross-objections. 
Ajudhia Prasad is the adopted son of one 
Narain Das, a well-to-do Banya wlio carried 
on business in Muttra, Delhi, Hathras and 
elsewhere. In 1S78 Narain Das bought a 10- 
bisivas share in the village now in question, 
A few years later he built a temple in the 
village and dedicated half of the share to 
the upkeep of the .same. He died in January 
1SS4 and in September 1885 tlie remaining 
10 hiswas of the village were taken over by liis 
representatives in lieu of a debt of Rs. 18,000 
due to the deceased. A few days before 
he died, he made a Will which has been the 
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i^ubject of inxioli fliscussion before us. After 
revoking previous Wills, he says that he has 
adopted Ajudhia Prasad but thinks that he 
is unfit to carry on the business, therefore, he 
makes the following arrangement:— 

1. Five men named are to be managers 
of the business of the different kofhis and 
are to act under the instructions and 
supervision of his widow, Musammat Raj Koer, 
who is to be owner and executrix {malik- 
o-tvasi). 

2. The five men named are to carry 
on the business under the general orders of 
the widow. In case of loss, actual or antici¬ 
pated, the widow with the concurrence of 
the five men is authorised to close the whole 
or any part of the business. 

3. The widow is authorised to dismiss, 
suspend, or transfer servants. 

4. Each of tlie managers is to be moved 
on every year to another branch and 
accounts between tlie branches are to be 
settled every year. The widow may 
dismiss any of the managers for good cause, 
but only with the concurrence of the rest. 

5. Ajudhia Prasad is to have Rs. 25 
per mensem, but the allowance may be 
increased by tlie widow witli the concurrence 
of the managers. On the occasion of a 
birth or death in his family .something 
extra may be paid to him. 

6. Certain allowances arc provided for 
his daughters. 

7. Certain sums are to bo paid annually 
to the managers and the widow is authorised 
to increase tlie amounts in case of good 
service. 

8. Provision is made for tlie temple. 

9. The stock of the different kothis is 
said to be entered in tlie books. All the 
gold and silver ornaments are to bo enjoyed 
by the widow. After her death the ornaments 
and all the property, moveable and immove¬ 
able, are to be disposed of as the widow may 
direct by AVill made with the concurrence 
of the managers 

10. All expenses of management, etc., ai-e 
to be arranged for by tlie managers under 
tlie direction and witli the concurrenee of 
the widow. 

11. Suits are to be brought in the name 
of the widow or any of the managers 
nominated by her. 

12. If any manager dies, the widow 

apd the surviving managers are to appoint 


another. After the death of the widow 
tlie managers are to carry on the business. 
In the last resort tbe Government may 
arrange to carry on tbe bu.siness and give 
effect to tbe Will, but only if tbe widow 
and all the managers are dead or have 
declined to carry on. 

13. All the property specified at the 
foot of the Will, except houses Nos. 1 and 5, 
and all property not entered in the list are 
declared to he the testator’s own acquisitions. 
Ajudhia Prasad and his wife have no right 
to it and if they lay any claim it is to be 
registered. 

In the description of the first house in 
the list, it is said that the house is Rnce.stral 
property but a kofha and a tJalan in it are 
said to be self-acquired by Narain Das. 

There is nothing to show that there was 
in the hands of Narain Das any ancestral 
property except tlie two liouses. It was 
suggested that these houses should be regard¬ 
ed as the nucleus of tbe property amassed 
by Narain Das and, theiefore, that the 
whole should be treated as the joint 
property of Narain Das, his son and grandsons. 
Nothing of the kind seems to have been 
suggested in the Court below, and we have 
no evidence that either of the houses 
brought in any rent. In the circumstances 
all the property left by Narain Das with 
the exception of tlie two houses must be 
regarded as his self-acquired pi'operty. 

Tlie appellant’s case is that the wddow, 
}[usa)nmat Raj Koer, became under the Will 
of her hnshand full proprietor of all the self- 
acquired property, that on December 11th, 
1897,' she made a AVill whereby she passed 
over Ajudhia Prasad and left all the 
property to his three sons, Parbhu Dyal 
(tbe appellant), Damodar Das and Nityanand, 
as joint owners, tliat Damodar Das died 
in the life-time of Raj Koer and the 
disposition, therefore, took effect in favour 
of Parbhu Dyal and Nityanand, and that 
on tlie death of the latter in March 1900 
Parbhu Dyal, the appellant, became by 
survivorsliip sole owner of the property and, 
tliereforoj.no part of it can be attached in 
execution of a decree against his father. 

The respondents’ ease is that the Will of 
Narain Das does not confer on Raj 

Koer more than an estate for life at the 
most ajul that op her death, tho whole 
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property devolved upon Ajudhia Prasad. 
They also contend that the alleged Will of 
Raj Koer has not been proved. 

The Court below has accepted the respond¬ 
ents’ contentions regarding the two Wills, 
but has held that the property devolved upon 
Ajudhia Prasad and his sons. The learned 
Subordinate Judge seems to have been under 
the impression that at least two sons of 
Ajudhia Prasad are living, but it is common 
ground that Parbhu Dyal alone is now living. 
According to the findings of the Court below 
the interest of Ajudhia Prasad in the village 
is an undivided half of 15 bisivas, the 
remaining five histcas being the property 
of the temple. 

At the hearing the respondents’ learned 
Vakil said that he would be satisfied with 
a finding that only an undivided half of 15 
hisioas was liable to attachment in execution 
of the respondents’ decree. 

The Will of Narain Das is a most curious 
document and gives rise to a difficult question, 
whether he really intended to give Raj Koer 
full proprietary rights in his estate. Some 
of the provisions are hardly compatible 
with the view that he intended to give 
her full proprietary rights. The truth 
appears to be that in his desire to arrange 
for the proper conduct of the business which 
had been his idol, he overlooked the necessity 
for carefully defining the interest of the 
widow. On the whole, however, I incline to 
the view that the Will confers upon the 
widow a full proprietary estate and that the 
provisions which appear to make her depend¬ 
ent upon the five managers are not intended 
to cut down her estate. But in the view 
which I take of some other questions in the 
case, the result appears to be practically the 
same whether the widow of Narain Das took 
a full proprietary estate or only a life- 
interest. 

The Court below finds that the alleged 
Will of Raj Koer has not been proved. The 
Subordinate Judf?e thinks it suspicious that 
the AVill was not registered and that it was 
not mentioned till 1902. He also thinks 
that it bears internal evidence of having been 
prepared to meet events which did not 
happen till after Raj Koer’s death and 
could not have been foreseen. I think that 
sufficient reason has not been given for 
^ejecting this Will. It was mentioned and 


the date and purport of it were given in the 
written statement filed in the Bombay High 
Court in 1900 on behalf of Parbhu Dyal, and 
we find that less than a month after Raj 
Koer’s death a petition was presented to the 
Revenue Authorities by Ajudhia Prasad’s 
wife. Ram Koer, on behalf of her minor sons, 
Parbhu Dyal and Nityanand, in Avhich it 
was stated that the two boys were the heirs 
of Raj Koer. A report to the same effect 
was made by the Pativari of the village 
and on April 25th, 1899, mutation of names 
was effected in their favour (see the copy 
of the order of that date and of the 
extract from the Khewat for 1306 Fasli, 
which should be read with the extract from 
the Khewat for 1305 Fasli. It is true 'that 

4 

on that occasion the AVill of Raj Koer is 
not actually mentioned, but in the absence of 
such a AVill there was no reason for describ¬ 
ing the two boys as heirs of Raj Koer. The 
Subordinate Judge does not refer at all to 
the evidence of the Fatwan) Chitar Mai, who 
swears that the AVill was executed in liis 
presence, nor to the evidence of Sita Ram 
taken on commission in the case in Bombay, 
nor to the evidence of Sita Ram’s son, Ram 
Nath, who swears that the AVill is in the 
handwriting of his father and is signed by 
him at the foot. I see no reason for reject¬ 
ing the evidence of those witnesses. Nor do 
I think that the Will bears internal evidence 
of having been fabricated. It is not a matter 
for surprise that Raj Koer should wish to 
disinherit Ajudhia Prasad, considering 
that his adoptive father had declined to 
leave any property to him and Ajudhia 
Prasad had failed to keep the busine.ss 
going. All AVills are not registered and in 
face of the evidence referred to, I am unable 
to reject the AVill merely because it was not 

registered. 

As Damodar Das died in the life-time of 
Raj Koer the Will took effect in favour of 
the two .surviving sons of Ajudhia Prasad, 
namely, Parbhu Dyal and Nityanand (the 
latter’s name is badly written in some of 
the documents and was actually read as 
Baldeo Dat by the Court Reader, but the 
name appears to be Nityanand). The 
question is whether on the death of Nitya¬ 
nand in March 1900 his interest passed to 
his father Ajudhia Prasad or to his brother 

Parbhu Dyal. It is clear that the devise to 
Parbhu Dyal and his brother was not 
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iriteiuletl to take elTeet in favour of them and 


this Court will inclule f33? on the higher' 


their fatlier, avIio was presumably joint scale. 

Avith them; but was it intended to confer The cr.v^s-objecfc 
upon them a joint interest with riglds of 


ioni a,r3 


also dismissed. 
Decree modified. 


survivorsliip infer se. A similar (luestion arose 
in Kishori Dnbnin v. Mundra Vnhain (1) and 


it was held that the fact tliat two devisees 
or donees of property were living in union 
as members of a joint Hindu family, was 
not necessarily a sufficient reason for liolding 
that they took a joint estate with rights of 
survivorship Infer se. It appears to me that 
Avhen the devisees or donees are only some 
of the members of a joint family and there 
is a clear intention, as in this case, to exclude 
the remaining member of the family and to 
confer on the devisees or donees interests to 
be held separate from any property which 
the joint family may happen to possess, 
there is no ground for assuming that the 
devisees or donees were intended to hold the 
property as co-parceners in the sense of tlie 
Hindu Law. It may well be otlierwise when 
the devisees or donees are all the m9fnb9rs 
or even the lieids of a joint family. Hiving 
regard to tlie circumstances in which tlie W^ill 
of Raj Koer was made, I am of opinion 
that the two brothers, Parbhu Dyal and 
Nityanand. took .sep\rate interests. Accord¬ 
ingly when tlie latter died, his share passed 
to his fatlier, Ajudhia Prasad, that share 
amounted to 7.7 hiswa-'i in the village and can, 
in ray opinion, bo attached and brouglit 
to sale by ;.th 0 'respondents-decree- 

holders. 

In practical purposes the same result 
follows if Raj Koor took only a life-interest 
in the U^-biaivas share. On her death it 
would have passed to Ajudhia Prasad and his 
sms an I the interest of Ajudhia Prasad would 
now 1)0 an undivided half of tlie 15 bisii\is, 

For the above reasons 1 am of opinion that 
the appellant’s objection slioukl have been 
aliowoil as regards a 7^-bimns share in the 
village and 1 would modify tlie order of the 
Court hcdow a^c irdingly. 

PMOorr. J.—I concur. 


Bv Tin: CoFUT.—The decree of the Court 
below is m ):iilicd. d'he appellunt’s objection 
is allowel as regards l\ bi-nrit in the 
village. I artie-i will pi}' and reccivi 
piMpjrtioivite costs throughout and c ists in 


(]) 10 In.l. Uas. 5G5; A. S A. b. J. 7o7. 


MADRAS HIGH COURT. 

Civil/ Appeals No?. 2, 22 axd 23 ok 1912 AXi» ^ 
Appeals Nos. 339 asd 310 oK 1914. 

October 23, 1914. 

Present: -Mr. Justice Sankaran Nair and 

Mr. Justice Spencer. 

THE SECRETARY of STATE for INDIA 

IX COUNCIL, KEPRESEXrED BV THE 

COLLECTOR of VIZAGAPATAM, axd 

0 THE Its—D eFEXDANT.S—APPELLANTS 

versus 

Sri B>m VATSAVFA VENKATA 
SIMHADRI JAGHAPATHIRAJU 
BAHADUR GARU, iiavisu died sodsequest 

TO THE ji'Dii.MExr, HIS WIPE, Sri Raja 

VATSAVrA VENKATA SUBHADRA- 
YAMMA .TAGHAPATHl BAHADUR 

GARU, AND OTHERS— PdAINTIFPS — 

Respondents. ^ 

Mndrax Irrigation Cess .-let (ITI of 1865), .s. I—fiu* 
<j<igemcnt\incaning of—^Madras Recovery Act (fl 

0/1864),!!. 59— Land Encroachnient Act Hf/ of 
1905), N. 1. 

The docroo of a Court passed after the Iwiia 
Settlement and entitling a molrhasodnr to irrigate 
free of wiitor-cess inoro area than was exempted from 
water-cess at the /»Kiin Sottloinont, may be treated 
as sutheiont to establish an engagement of the kind 
referred to in section 1 of Act VII of 1865. 

Appasami Aiyar v. Secivtary of Shite for /iidki^ 

6 Ind. Cas. 265; (19 0) M. W. N. 107i 7 M. L. T. 8^. 

Kesari Venkatasuhhiah v. Secretary of State for India, 
20 Ind. Cns. 804; 14 M. L. T. 131; Natfall v. Bracewll, 
2 Ex. 1 atp U:4H. AC. 7l4s86L. J.Ex.li ISJiir. 
(n. s.) 989; 15 L. T.313; Holker v. PorritU 10 Bx. 59? 
44 L.J. Ex. 52; 33 L. T. 125; 23 W. R. 400; Marat 

Snssai Mudaliar w Seci'ctary of Stete/or Indwi, 14 M. 

L. J. 850; Watts v. Kelson, 6 Ch. App, 166: 43 L J. Oh. 
126: 24 L. T. 209; 19 W. R. 338, followed. 

Whore a right to take water is proved, even though 
no express agreement on behalf of Goverwnfent hot 
to levy any charge is proved, an engagement under 
Act VII of 1865, section 1, will be impUedand no oesa 
can be loWod. 

Lutchimee Doss w Secretary of State, 8 Ind. Oas. 4^ 
32 M. 456 at p. 468; 6 M. L. T. 242; 19 M. h. J. 470? 
Secretary of State for India in Council v. Peramat 
Pillai, 24 *M. 279; U M. L. J. Hi; Ritity 
Sarfroz Koer, 15 M. L. J. 349 at p. 351; 27 A. 

C. h. J. 185; 2 A. L. J, 623; 7 Bom. L. B 

W. X. 889; 8 0. 0. 293 xP. C.); 82 I. A. 165, followed. 
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The effect of Act III of 1905 (Madras Land 
Encroachment Act) is not to take away rights wliicli 
existed prior to the Act, and Government is not, by 
reason of that Act, coupled Mith Act VII of )8G5, 
entitled to impose a cess upon those land-holders 
who before that Act were not liable to pay cess for 
using the water. 

Kondukuii MahiUiktihinancj Onru Cheffij v. Secretanj 
of State for India, 8 Ind. Cas. 157; 34 M. 295 at p. 300; 
8 M. L T. 389: (1910) M. W. N. 595; 20 M. L. J. 823; 
Secretory of State v. KniuopaJfi, J5 Ind. Cas. 594; 
37 M. 3G4 at p. 36G note-, 23 M. L. J. 109; (1912) 
M. W. N. 771, followed 

Where a river belongs to Government, it is open to 
it to construct sluices without prejudice to tlie rights 
of the mokhamdarfi, but tluir previously existing riglit 
to receive water free of water-cess will not be affected 
by construction of sluices. A suit to recover back 
water-cess paid under protest and after attachment 
should be brought within six months from the date 
on which the amount was paid, and the period of 
limitation applicable is that i)rescribcd by section 59 
of Act II of 1864. 

Appeals against the decrees of the Court 
of the Temporary Subordinate Judge of 
Yizagapatam, in Original Suits Nos. 19, 16 
of 1910 and 10 and 11 of 1911, respec¬ 
tively. 

The Government Fleader for the 
1st Appellant:—The Settlement Statement, 
Exhibit H, shows that only ten acres and odd 
are registered as wet. This indicates that 
the Item Commissioner allowed that extent 
alone, overruling tlie claim of the mokhaaadars 
to one-third of the water. The Government 
is, therefore, entitled to levy cess upon the 
extent irrigated in excess of the wet area so 
registered. There is no ownership in water 
in a stream [Per Sundara Iyer, J., in Chocka- 
lingam Fillai v. Emperor (1) and Secretanj of 
State V. Kannapalli Janakiramaijya{2)'\. Tlie 
claim for refund of cess is clearly barred by 
limitation. 

The Hon’ble Mr. B. N. Sanaa and Mr. 
V. Eamesam, for the Respondents:—The 
Government had no right to levy a cess. The 
right of the respondents to one-third water of 
the stream had been established in Original 
Suit No. 545 of 1885. The bed of the .stream 
also belongs to the mokhasadars. Appasami 
.Aiyar v. Secretary of State (3); Kesari 
Venkatasuhbiah v. Secretary of State for 

(1) 13 Inch Cas. 819; (I9i2) M. W. N. 119; 11 M. 
L T. 162; 13 Cr. L. J. 131. 

(2) 18 Ilia. Ciis. 770; 37 M. 322; 24 M. L. J. 365; 13 
M. L. T. 235; (1913) M. W. N. 225. 

(3) 6 Ind. Cas. 265; (19L0) M. W. X. 107: 7 M. L. T. 

349. 


India (4); Secretanj of State for India v. 
Ka)inapalU Janakiramayya (2); Kandukun 
Mahalakslntunta Garn Cheftij v. Secretanj of 
State for India. (5); Secretanj of State for 
India v. Sicami Nanthesicarar (6); Secretary 
of State for India v. Amhalacana Pandara- 
Sanuadhi (7) and Papachar Sethumathaca 
Chariar v. The Secretary of State (8). The 
respondents have an absolute right to dispose 
of their one-third water in any way they 
pleased. See observations of Bramwell, B., 
in Nnttnll v. Braceicell (9). See also Holker 
V. Porritt (10) and Maria Susai Mudaliar v. 
Secr^efary of State for India in Conncil 
(11), following v. Kelson (12), Tlie 

claim for refund of cess paid under protest 
is not barred. 

JUDGMENT. 

Spencer, J.—The simple question in the.se 
appeals is whether the respondents are 
liable to pay water-ce.ss to Government for 
irrigating lands in excess of the area 
classed as wet at the Inam Settlement with the 
water of tlie Eti Koppaka Channel. Similar 
questions aro.se in Apjyasanii Aiyar v. 
Secretary of State f<n' India hi Council (3) 
and in Kesari Venkatasuhhiah v. Secretary 
of State for India in Conncil (4), the latter 
decision having been published after the 
filing of the.se appeals; and if those cases 
were rightly. decided, as I think they were, 
these appeals must be dismissed. 

Prior to the pre.sent suit, there has been 
litigation between the parties. In Original 
Suit No. 545 of 1885 on the tile of the 
District Munsif’s Court of Ellamanchilli, it 
was decided that two sluices should he 
constructed at the entrance of the Koppaka 
Channel, two feet in lieight, one being l4 
yards wide for tlie use of the Koppaka 

.'4) 20 Ind. Cas. 804; 14 M. L. T. 131. 

(5) 8 Iiid. Cas 67; 34 M. 295 at p. 300; 8 M. L. T. 
389': (1910) M. W. N. 595; 20 M. L. J. 823. 

(6) 0 Tud. Cas. 199; 34 M. 21; 7 M. L. T. 407; 20 
h. J. 76G; (1910) M. W. X. 495. 

(7) 8 Ind. Cas. 357; 34 M. 36G; 9 M. L. T. 47; (1910) 

2 M. W. N. 110. 

(8) 26 Ind. Cas. 187; 1 L. W. 941. 

(9) 2Ex. 1 at p. 11; 4 H. & C. 714; 36 L. J. Ex. 1 
12 Jur. (x. s) 989; 15 L. T. 313. 

00) 10 Ex. 59; 4-1 L. .1. Ex. 52: 33 L. T. 125; 23 W. 

H. 400. 

(11) 14 M. L. J. 350. 

(12) 6 Ch. App. 166; 43 L. J. Ch. 126: 24 L. T. 209j 
19 \Y. R. 338. 
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mokhasadars, and the other, three yards in 
wildt, fertile use of the Government 
and the ryots of the Darlapudi proprietor. 
The right (i Koppaka mokhasadars -was 
thereby recognised by arresting the whole 
water of the river, giving two-thirds of it 
to Government and taking one-third of it 
for themselves; and thus their title to one- 
third of the water of the river was estab¬ 
lished. But in the Settlement Statement, 
Exhibit H, only 10 acres 12 cents of land 
were registered as wet in this mokhasa. 
It is contended on behalf of the Governfnent 
that the Inam Commissioner only allowed 
the above said area to be registered as wet 
land in spite of the inokhasdars'' claim in that 
Settlement to one-third of the water. Ex¬ 
hibit G is a letter from the Tahsildar of 
Sarvasiddhi, dated 1st October 1848, re¬ 
cognising the mokhasadars' rights for a flow 
of water in one turn through the Etti 
Koppaka Channel as against two turns 
through the Pulaparthi Channel, and this 
letter is referred to as one of the docu¬ 
ments mentioned in Exhibit H as being in 
the possession of the mokhasadars. It is, 
therefore, argued that, though the mokhasa¬ 
dars are entitled to take one-third of the 
water, tlie Government is nevertheless 
entitled to impose a cess on the extent 
irrigated in excess of the registered wet 
area, as the arrangement come to at the 
Inam tSettlement was a comlition pre¬ 
cedent. 

The proviso to section 1 of Act VII of 
1865 declares that, where an inamdar is by 
virtue of engagements with the Government 
entitled to irrigation free of separate charge, 
no cess will be imposed under this Act for 
water supplied to tlie extent of such right. 
The ciuestion for our decision, therefore, 
resolves itself into the further question’ 
what is the scope {)f the judgment in 
Original Suit No. 545 of 1885 which un¬ 
doubtedly l)inds the parties? Is the right 
recognised in that suit limited by the prior 
Settlement which fixed a definite area of 
land as entitled to water free of charge? 
And does the decree operate as an ‘engage¬ 
ment’ within tiio moaning of the Act? 

In Vapachnr S<yhnmathnva Chariar v. 
Secretary of State for India (8) it was recent¬ 
ly held by Wallis, C. J., and Soshagiri 
Aiyar, J., that the Inam Settlement ditl not 


override a previous arrangement with the 
Government by which an mamdar was 
entitled to w^ater free of separate charge. 

If the arrangement is one subsequent to 
the Settlement, I should be inclined to hold 
that it governed the relations between the 
parties even more decidedly than an engage¬ 
ment prior to the Settlement. In Kesari 
Venkatastihhiah v. Secretary of State for 
India in Council (4) a decree of Court 
passed after the Inam Settlement was 
treated as sufficient to establish an engage¬ 
ment of the kind referred to in the proviso to 
section 1 of Act VII of 1865. 

If the Government had a right by virtue 
of tlie Inam Settlement to restrict the re¬ 
spondents to the area of irrigated land 
allotted to them under the Settlement, a 
demand might have been made, when 
Original Suit No. 545 of 1885 was decided, to 
have inserted in the decree a stipulation 
that the taking of one-thii*d of the whole 
water of the river should be subject to the 
payment of assessment on the portion 
irrigated in excess of the registered area. 
But not only did Government recognise the 
mokhasadars' unrestricted right to one-third 
of the water in this suit, but from time to 
time Government officials made similar un¬ 
qualified admissions in Exhibits G, L, M, P 
and 0. I am, therefore, of opinion that 
the Subordinate Judge was right in hia 
view that the plaintiffs are not liable to pay 
water-cess so long as they do not take 
more than their one-third share of the water 
in the stream. 

The respondents’ Pleader has attempted to 
base his claim also on the position that 
the bed of the stream belongs to the mokhasa- 
dars. It is unnecessary for us to deal with 
this question, as there was no finding in 
the lower Court as to the ownership of the 
entire bed of the stream. The Subordinate 
Judge has found that the river belongs to 
the Government and is under its control 
and I find no evidence to lead me to a 
different conclusion. In Original Sait No. 
545 it was only found that the dam itself 
Avas situated in that part of the bed of the 
river which belonged to the mokhasadars. 
Such being the findings of fact in the 
present case, a very few words ai'e necessary 
to distinguish the decisions cited iu support 
of the respondents* contentions. Sscra* 
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tarij of State v. KannopaUl Janakiraniayya (2) 
and Kandukurt Mahatakdiniaua (rani Chcfty v. 
Secretary of State f>r I)nlia (o) turned on a 
question >vhetliei* the ou'iiership of the bed of 
cliannels which take off water from tlie Vamsa- 
thara river, claimed by Governnieut to belong 
to them, carried with it a right to use the 
water of the channels free of charge. 
Secretary of State for huha v. SaaDtii ISan- 
thesicarar (6) and Secretary of State for 
Iiuh'a V. Amhalara}ia. Va}ahira Sannadhi 
are cases depending on' the question wliether 
the main source of supply was a Govern¬ 
ment source, a question which it is unneces¬ 
sary to consider in detail in the present 
appeals, as the attention of the parties was 
not directed to it in the lower Court. In 
Kesari Venkatasnhhi(dh v. Scrretary of 
State for Lidia (4) Sadasiva Ai 3 'ar, J., has^ 
distinguished the case in Secretary of 
State for India v. Sica^ni iSauthesicurar (6) 
from the facts of the case before him and 
the same reasons maj' be used against 
applying tliat decision to the facts of tlie 
case before us. 

In Appeals K'os. 22 and 23, tlie respond¬ 
ents have filed objection petitions in which 
they seek to have it further declared that 
thej'' have a right to dispose of the one-third 
share for anj^ purpose and in anj’' manner 
they think fit, subject to anj^ rights that anj^ 
other riparian owners, except the Govern¬ 
ment, may have; in other words, thej' claim 
an absolute right over the one-third of the 
water, that they appropriate and keep in 
their ccnti’ol, to utilise it in anj'" wa 3 ’' thej'' 
may choose; and in support of this the^’’ 
rely on certain expressions in the judgment 
of Bramwell, B., in Nnttall v. Bracewell (9) 
and on the observations in Holker v. Forritt 
(10), where it was stated as reprds the 
diversion of a portion certain stream 

into a separate course, the water which 
came down to him at the farm was his 
own to use it as he pleased. There was no 
one entitled to share with him in its use, 
and no one Avho could call him to account 
for any use which he chose to make of it 
there. In this respect his position was 
different from that of a riparian owner, 
who only shares the use of the water in 
common with other riparian owners.” In 
llaria Snsai Mudaliar v. Secretary of 
State for India in Council (11) there is a 
similar observation, following the remarks of 


Sir G. ^lellisli, L. J., in Watts v. Kelson (12), 
tliat wlien the water arrived in the plaintiff’s 
tanks* “he could <lo what he liked with it.” 

The question of ownerslnp in running 
water, never a single one, is liere beset 
with sucli uncertaint.v aliout the source and 
course of the stream owing to the want of 
full evidence on tliese points that it would 
be dangerous to make a wide pronounce¬ 
ment about the mohkasadars' right to exercise 
absolute ownership over the water. On the 
point whetlier water in a stream can be 
owned, in (UiorhdiiKjain Villai v. Emperor 
(L) Sundara Aiyer, J., observed: 

‘Tn Kngland, water flowing in a river 
is I’egarded as not owned by any person. 
T(ie right of tlic riparian proprietor is to 
use it. He is not the owner of the water 
whicli he is entitled to use.” Again in 
Secretary of State for India v. Kannepalli Jana- 
hiramayya (2) my learned brother observed 
that the ownership of water ceased when 
the water left the land. In tlie present 
case, the rights that the respondents claimed 
in paragraph III of their plaint were rights 
based on ownership of the bed of the river 
where the regulating sluices were constructed, 
and the natural rights appertaining to 
riparian owners. This at least may be said. 
The respondents have, in addition to their 
rights as riparian owners, tlie rights accru¬ 
ing to them h^'- virtue of the decree in 
Original Suit No. 54o and by certain ad¬ 
missions made by the Government. They 
have been given sucli a declaration as they 
are entitled to by reason of their right to aone- 
tliird share of tlie water. I would not give 
them any declaration defining more exactly 
what the rights of riparian owners are than 
what has been ah’eady declared in their 
favour in this suit. 


In Appeal No. 310, there is an objection 
petition that R?. V05 collected by the 
Government as water-ces.^ for FasU 1305 and 
disallowed by the lower Court as barred 
by limitation, should have been allowed to 
ba recovered. It is conceded that there was 
an order for attachment and that the suit 


was brought more than six months after 
the date of payment. Section 59 of Act II 
of 1894 prescribes a limitation period of 
six months for applying to the Civil Courts 
for redress to parties aggrieved by proceed¬ 


ings under that Act. 
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As the cause of action is stated in tlie 
plaint as being the payment of this sum of 
money made under protest and under threat of 
attachment, I think tiiat an application for 
redress of the plaintiffs’ grievance should 
have been made within six months and 
that the lower Court, tlierefore, rightly 
decided that the claim was time-barred. 

These appeals must, therefore, be dismissed 
M'ith costs. The objection petitions will also 
be dismissed with costs. 


&ANKARAN Naik, J.—I coiicui’ in dismissing 
the appeals and inemorandum of objection.s 
Avith costs, and propose to add a few words on 
tlie question of law. Disregarding tho.se 
instances in which a person could not have 
got his water Imt foi* some work constructed 
by ^ Government, in all other cases tlie 
decisions are uniform that where a right 
to take water is proved, even though no 
express agreement on behalf of Government 
not to levy any chaige *is proved, an 
engagement under Act VIJ of 1865 will be 
implied and no cess can be levied, Lutchunee 
j)o.is V. Secretary of State for Lidia (13), the 
Chief Justice and Miller, J,; Appasami Aiyer 
V. Secretary of State for India in Council 
to/, Den.son and Krishnaswami Aiyar, JJ.- 
and Kesari Venkata Subbiah v. The Secretary 

" , Aiyar 

and Sadasiva Aiyar, JJ.; Secretary of State for 

India AmbalacanaPandara Sannadhi (M) 

Abclur Rahim A, and myself, subsequently 

followed by Miller and Abdur Rahim, JJ^ 

Mary of Slate for India in Council v 

F run^ Pdlcu (15); llUrai Kocr y. Sarfara, 

Koer do). In the ca.ses of zemindars and 

mamdars some of the decision put it on 

tie ground that when the zeminduri or 

mphed against the Government to allow 
the natural facilities for rights of irrigation 
J '" Jand-holder tlien had, Secretary of 

had a nVhf^ ^ ^ the 

luiu a right to use the water. 


(j 3) 3 Incl, Cus. rtoG* 3*^ AF fi* * 

T. 242; 10 M. L. J. .170. <- 

(14) J8 Ind. Cns. 29‘k MT Ar , 

N. 880 ; 8 0 .’ c,^ 208,'02 I lult"' ’ 


There is a conflict of judicial opinion on 
the effect of Act III of 1905. I am of 
opinion tliat it did not take away any 
rights Avhicli existed at the time the 
Act Avas passed and the Government were 
not by reason of that Act, coupled with 
Act VII of 1865, entitled to impose a 
cess upon those land-holders who were 
before that Act not liable to pay cess for 
their using the Avater. See KanduJeuri Maha~ 
lakshmana Oaru Ohettyv, Secretary of Stale for 
India (5) (Uralam judgment). Benson and 
Sundara Aiyar, JJ., also, before whom this Act 
Avas pressed, declined to hold the land-holder 
liable. Secretary of State v. Kamapalli 
(17). On the other hand Miller and 
Munro, JJ., in the Uralam judgment 
approved by the Chief Ju.stice and Ayling, J,, 
in Secretary of State for India v. Ambalavana 
Pandara Sannadhi (7) held that the Act 
makes the river Government property and 
entitles the Government to apply Act VII of 
lb65. In this case it is true the river is 
found to belong to Government and under 
its control. The Government may, there¬ 
fore, possibly regulate the supply of Avater 
Avitliout prejudice to the respondents by 
constructing sluices, etc. But as the right 
to the supply of water without liability 
to pay any charge existed already, it is not 
dependent on the works constructed by 
Government, and no cess under Act VII of 
Ib65 may be levied. The respondent’s right 
to the water 1ms been declared by a judicial 
decision. No cess is, therefore, leviable. 
He cannot get anything more. 

Appeals dismissed. 


M V 366 iw/Ci 2.3 

M. b. J. 109; (1912) M. “W. N. 771. 
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CA.LCUTTA HIGH COURT. 
Ai'pela prom Order No. 410 of 1912. 

December 22, 1914, 

Present: —^^li’. Justice Hohnwood and 
Mr. Justice Carnduff. 
DINABANDHU JANA and another— 
Dependants—Ai'Peelants 


versus 


CHINTAMONI JANA— Plaintiff 


—Respondent. 

Civil Procedure Code (Act V of 1908), Sch. 11.. para.<. 
IT, 15, 20, 21 —JLV.ifce of law hy arhifrator—Award on 
private reference, ivhen cannot he filed. 

A mistake of law on a legal point specitically 
referrred to an arbitrator, docs not vitiate his award, 
but if the point was not specifically referred and the 

decision is patently contrary to law, the Court will 
not file the award. 

AVhere any of the grounds mentioned in jiaragraphs 
IT or 15 of Schedule U of the Civil Procediu'c 
Code is proved, a Court cannot proceed to tile an 
award where the matter has been referred to arbitra- 
tion without the intervention of the Court. Even if 
the invalid portion of tlie award is separable, it would 
still not be enforceable by the summary procedure of 


Mana Vikrama v MalUchcnj, 3 M. 68, referred to. 

Appeal against a decree of the Sub-Judge 
of Cuttack, dated the 30tli April 1912. 

BabusEaw Chandra Majumdar and Chandra 
Selchar Banerjee^ for the Appellants. 

Babus Provash Chandra Mitter and Suresh 
Chandra Chakrabarttj, for the Respondent. 


JUDGMENT.—This is an appeal from an 
order allowing an aw^ard to be filed under 
rule 20, Schedule II, of the Civil Procedure 

Code. 

It appears that there were four brothers, 
named Chintamoni, Dinabandhu, Jogabandhu 
and Keshari, who Avere joint in mess and 
property. Chintamoni had tliree sons, 
Dasarathi, Panchanidi and Brohmanand. 

Keshari had a son who died in his fatlier’s 
life-time and Keshari is said to have adopted 
Brohmanand. Keshari died before 1909. 
At the beginning of December 1909, the three 
surviving brothers separated in mess and 
on the 25th December 1909 an agreement 
was signed by the three brothers and on 
behalf of Brohmanand by his natural 
father and guardian, Chintamoni, to submit 
their affairs to arbitration Avith a view to 
partition their properties according to 
shares and to settle certain disputes among 
them as regards the property in certain busi- 
relisrious endowments, liability to debts, 

etc bn the 26th December 1909, the 

arbitrators made a draft award as to the 


shares and as to properties standing in tlie 
names of persons outside the arbitration 
and as to properties . standing separately in 
tlie names of Chintamoni, Panchanidi and 
Cliintamoni's wife. They also decided the 
question of the shehaiiship of the TJiakurs. 
No stamp was forthcoming until the 20tli 
April 1911 andso the final award, which had 
undoubtedly been accepted by all tl'e parties 
indraft, w'as wu-itten out on the 2ist April 
1911 and the persent applicatian to Hie 
the aw^ard wais made on the 5tb June 1911. 
Dinabandhu and Jogabandhu then objected 
to its being Hied, on the ground that they 
had never agreed to submit the matter to 
arbitration at all and had been induced to 
sign a blank paper on which the alleged 
agreement w^as fraudulently drafted. They 
further contended that the alleged arbitrators 
never took any evidence and that the ar¬ 
bitrators exceeded the powers given in the 
said ikrarnama. The major portion of this 
defence is Avholly dishonest. 

It is proved beyond all manner of doubt 
that the objectors did agree to arbitration, 
in terms of the ikrarnama, that the arbitrators 
who are gentlemen entirely above suspicion, 
did meet and did take the statements of all 
the parties and that the objectors agreed 
to the specification of shares and asked the 
arbitrators to proceed to a division of the 
dw'elling houses and moveable properties, 
AYbich was done, and the parties acquiesced 
and took possession accordingly. There was 
nothing outside the scope of the reference 
in all this. Then came the question of the 
dispute about the two Thakurs, brought by^ 
Chintamoni from another place and establish-^ 
ed at his sole expense. Also about the family 
Bhagabat wdiose worship, the arbitrator.s 
found Chintamoni had performed alone ever 
since the separation in mess, all the others 
being unwilling to perform the Seba. This 
que.stion was, in our opinion, clearly before 
the arbitrators on the reference and they 
had no course open to them under the 
circumstances, but to place the Thakurs and 
the Bhagabatgadi in charge of Chintamoni 
as Sebait. Unfortunately, they went further 
and declared the order of succession to the ■■ 

A 

shebaitship by primogeniture in Chintamoni’.s 
family. This w'as not only in excess of:- 
their powers but was clearly contrary to' 
Hindu Law\ A mistake of law on a legal 
point specifically referred to them would 
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not, on the authorities, have vitiated the 
award, but a decision affecting the succession 
Ithat was not referred to them and a 
ildecision that is patently contrary to law, 
Hcould not be accepted by the Court and is a 
l^'bar to the tiling of the award in Court, 

t though it may not affect the contract between 
the parties on the other points. 

Having regard to the extreme dishonesty 
of the defence throughout and the separable 
character of the award as to succession, Ave 
have anxiously considered Avhether having 
regard to the provisions of rule 14 {n) this 
portion of the award could not be struck 
out, but on a true interpretation of rule 21 
it would appear that Avhere any of the 
grounds mentioned in paragraph 14 or lb is 
proved the Court cannot proceed to file the 
award where the matter has been referred 
to arbitration Avithout the intervention of 
the Court. Even if it could be held that 
the invalid portion of the aAvard Avas 
\ separable, it Avould still not be enforceable 
by the summary procedure of rule 20, as 
was pointed out in M(t}ia 1 ikrnma 

MaUichery (1). 

But in the present case there is an illegality 
apparent upon the face of this portion of 
the aAvard though apart from this there is no 
objection to the legality of the aAvard in general 
apparent on the face of it. 

It is a pity that the arbitrators unneces¬ 
sarily Avent out of their Avay to render an 
otherwise excellant aAvard incapable of 
being Hied, but the mere fact tliat it 
cannot be Hied Avill not affect its usefulness 
as a contract between the parties in all matters 
otlier than the succession to the shehnifship. 
In view of the extreme dishonesty of the 
main defence and the very technical nature 
of the only objection on whicli the appellants 
can succeed, which in itself has no pecuniary 
value, Ave must direct that the respondents 
do get their full costs from the appellants 
in both Courts. 

The ciuestion of the properties standing 
in the names of persons other than those 
Avho made the reference was rigidly excludeil 
by the arbitrators from the scope of the 
aw'ard. AVe mention this since it has been 
Urged by the appellants that on tliis point 
also the arbitrattirs exceeded their powers 
Under the referencci Tlie appeal must be 

(1) 3 M. 08. 


decreed and the application to file the award 
must be refused, but the appellants Avill bear 
all the costs in both Courts for the rea¬ 
sons AA'e have stated above. AVe fix the 
hearing fee at four gold mohurs. 

Appeal decreed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil ArcEAL No. 9S of 1913. 

June 29, 1914. 

Present :— Air. Hallifax, A. J. C. 

J AIR AM— Plaintiff—Appellant 

versus 

SUNDERLAL and others—Defendants— 

Respondents. 

Orcnixmcy-holdiirj, transfer o/, u'ithout lamUoriTs 
coiiifcnt or ratificdtion — voidable—Rule aj^rm- 
cd in Central Provinces Tenancy Act (/X o/1883). 

A transfer of an oeenj^aney-holding is voidable at 
the instance of the landlord unless he consented to 
tlio transfer at tiie time it aaos made or subsequently. 
Tliis rule Avas merely atlirmed in the Contnd 
Provinces Tenancy Act IX of 1883. 

Appeal against the decree of the Divisional 
Judge, Nerbiulda Division, dated the 4th 
November 1912, confirming that of the 
District Judge, Betul, dated the 30th April 
1912. 

Air. J, C. tVioshj for the Appellant. 

The Hon’ble Sir B, K, Bose^ for the Re¬ 
spondents. 

JUDGAIENT.—The appellant Avas plaintiff 
in the first Court and the respondents Avere 
the only contesting defendants. The former 
respresents in tliis case Nandrani and Gopiram 
Sunars as the mortgagees of a half share in 
an occnpancy-hohling in the village of 
Kamath. The mortgage was executedin 1878 
The respondents represent one Gulab Khan 
Avho held a mortgage of the entire holding 
executed in 1875. In 1906 he obtained a 
decree for foreclosure on this mortgage in a 
suit to which the subsequent mortgagees Avere 
not parties. Tliis decree lie transferred to 
the respondents, Avho obtained possession of 
tile holding. The respondents are also now 
proprietors of the Avhole village of Kamath, 
(The eonteiition put forAATird in the fifth 
ground oi appeal that there Avere other 
sharers was withdraAvn.) The appellant sued 
to redeem the respomlonts’ prior mortgage 
and to enforce his oaa'u. The reply of the 
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respondents, or so much of it as concerns us 
now, was that the malgnzar of the village in 
1878and his successors never consented to 
the appellant’s mortgage, which cannot be 
enforced against them as they are now the 
Dialgiizars. The mortgage of 1875 which 
they hold they can themselves, of course, 
ratify now, even if they had not done so 
when they bought the decree based on it. 

In both the Courts l^elow it has been found 
that the appellant's mortgage of 1878 never 
received the landlord’s consent or ratification. 
In the first Court, that of the District Judge 
of Betul, it seems to have been tacitlj^ 
admitted that a mortgage of an occupancj'- 
holding executed before the 1st of January 1884, 
when Act IX of 1883 ( the Central Provinces 
Tenanc 3 ^ Act ) came into force, could not be 
enforced against the landlord and was 
voidable at his option, unless it liad been 
executed with his consent or subsequentlj^ 
ratified by him. In appeal the plaintiff 
withdrew his tacit admission and contend¬ 
ed that mortgages of occupancy holdings 
did not before 1884 require the consent of 
the malgnzar to make them good against 
him. The learned Divisional Judge held 
that ■ **all such transfers effected before 
Act IX of 1883 came into force are govern¬ 
ed by the 11 a;i6-t«Z-rtrz”, quoting as authority'’ 
Nathu Lalla v. Vithoha (1); Dallu Patel v. 
Madho Patel ('2) and a third case wronglj'’ 
entered as reported in 1 C. P. L. R. 152 of 
■which the names of the parties are not given. 
He further held on the authority of Natlm 
Lalla V. Yithoha (l) that in this case ‘the 
occupancy right was not transferable Avithout 
the landlord’s consent according to the 
Wajih-id~arzP 

The plaintiff contends noAV that his mort¬ 
gage is valid against the malguzar though 
it Avas Avithout his consent, and further 
that in finding that the consent of the 
former malgnzar^ Gadi Patel, has not been 
proved, the Divisional Judge has examined 
only one of the tAVo pieces of evidence 
on the record and has left the other and 
more important item out of consideration 
entirely. I take the second point first. 
The learned Divisional Judge points out 
that the only Avitness on the question of 

( 1 ) 1 C. P. L. a. 0. 

^2) 3 C, P. L. R. 158. 


consent, Ganpat Rao (P. AV. No. 2), the 
son of Gadi Patel alias \ ithal Rao, does 
not try to prove more tlian that his father 
accepted rent from the plaintiff in the 
capacity of mortgagee in possession, but 
no receipts Avere produced slioAving that 
the rent A\'as accepted from the mortgagee 
in that capacitj’'. He has certainly'’ over¬ 
looked the deposition of Gadi Patel 
himself made on the 17tli of September 
1906, of Avhich copies Avere filed by both 
parties (Exliibits P-4 and U-9). He 
said : “l have seen Gulab Khan cultivate 
the entire fields for the ten years 
about twenty j^ears ago. For the last 
tAventy years he has not been cultivating 
any part of the field.” In cross-examina¬ 
tion he .said : I realized entire rents from 
the plaintiff, Gulab Khan, for those ten 
years, (Shown 10 receipts P-5 to P-15). 
These are receipts granted by me. They 
are for half the land. Tiie receipts for 
the other half may be in Gopiram’s name.” 
It Avould be more than absurd to suggest 
that this last sentence Avas evidence tend¬ 
ing to shoAA that Gadi Patel ever treated 
Gopiram as mortgagee in possession and 
accepted the rent from him in that 
capacity’. The Avhole of the evidence bear¬ 
ing on the question of the ratification by 
Gadi Patel of the mortgage has, therefore, 
been examined in the lower Appellate 
Court and the finding of that Court that 
he never ratified it, is conclusive. 

The rulings of this Court in Kathu Lalla 
V. Yithoha (1) and Ballu Patel v. Madho 
Patel (2) refer only to absolute occupancy- 
holdings. The absolute occupancy right 
AVas a creation of the first Settlement, as 
AAms explained by Bose, A. J, C.,' in 
Pagho V. Sadoo (3), and the incidents of* that 
right are regulated by the provisions of the 
Wajih~ul~avz. But that a transfer of an 
occupancy right is not governed by the 
Wajih-id^arz is distinctly laid doAvn in the 
first of the tAvo rulings mentioned in the 
judgment of the loAver Appellate Court a.s 
authority for the contrary view. And if the 
Wajih-uharz did govern this case, it Avould 

in Natlm Lalla 
V. Yithoha (1), the report of Avhich does not 

say from what district the case came, to lay 

doAvn that in this case from the Betul 

(8) 6 Incl Cas. 428; 6 N. L. R. 6. 
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Di<itrict “the occupancy right was not trans- 
ferahle without the landlord’s consent accord- 
rto the Wajih-nl-arz." In the absence of 

alf evidence to the coT.trary, we must presume 

that there is no record m the II ajib-ul-aiz 

of the District with which we are concerned 
of any such limitation of the right of transfer 
and 1 have ascertained that this ^ the ca 
by reference to the officially pub islied transla¬ 
tions of specimen forms of 

adopted at the Settlement of 1863-^6. 

The rights of an occupancy tenant are 
to be found in custom and the Statutes 
which will between them show what the 
essential nature of that tenure is. Of custom 
we have no record in the Wajib-ul-atz oi 

elsewhere in this case The 
subject is to be found in section 6 of 
Act X of 1859. There is a long series of 
rulings of the Calcutta High Court on 
the question whether the tenure conferred 
and defined by this section could or could 
not be transferred without the con.sent o 
the landlord. The majority of them favours 

the view that a transfer under that section 
avould n-jt be valid against the landlord 
unless it had consent or .subsequent 
ratification, and this view was hnally 
adopted by a Full Bench of the Court 
consisting of Couch, C. J., Jack.son, Phear, 

Ainslie and Morris, J-J., lu 
Narendra Narayan Roy v. Man ( bundra 6en 
(4) Their Lordships ruled, on reasoning 
which is aKsolutely convincing, that the 
right of an occupancy tenant in his liolding 
is what was subsequently described in the 
Transfer of Property Act of IBS’- as an 
i«tere.st in property restricted in its enjoy- 
ment to the owner personally, which would 
make it an exception to the rule of common 
law that all forms of property may be 
transferred by the holder. This view, of 
the matter was consistently taken by tins 
Court in the cases mentioned in the 
Columnar Digest of Rulings hearing the 
numbers 107 (decided in 1870) and Ibfa, 
190, 198, 199, 200, 201 and 202 (decided 

in’ 1877). 

I agree, therefore, in holding that oven 
before 1884 an occupancy tenant had no 
right ill his holding which lie was authoris¬ 
ed to transfer. If he made such a transfer 
he himself would not be allowed in equity 
to avoid it, and if the landlord consented 
(■t) 22 W. U. 22; 13 B. h. 1!. 271 (1'. B.). 


to it or subsequently ratified it he would 
be under the same estoppel. What the 
rule comes to then is that a transfer 

of an occupancy-holding is voidable at the 

instance of the landlord, unless he consented 
to the transfer at the time it was made 
or subsequently, and this rule was merely 
affirmed in the Tenancy Act of -1883. ihe 
appeal is dismissed and the appellant must 

pay all the costs. t j- • 7 

Appeal dismissea. 



LOWER BURMA CHIEF COyRT. 

Civil Miscellaneous Appeal No. 134 of ivlo, 

December 2, 1914. 

Present:^S\v Charles Fox, Kt., Chief Judge. 
MATING YIN and another— Appellants 

versus 

MA SAW MYAING and others— 

Respondents. 

Bnnncse Buddhisls-One of the parents 
reUaion, effect of, on legitimacy of suhseq^ntly bor 
child- sUinors’ Act(XL of ISaS), pcrsonholdiiigproperty 
by virtue of certificate 

^If after marrying according to the Burmese 
Buddhist custom of marriage, ‘’l® father tecomo^ 

Christian and the mother remains A “e 

marriago docs not become thereby dissohed 
Ic'dtimacy of the child born after the father s change 

of” religion is not thereby aftcctod. 

A person who holds property by virtue of a 

cortilicato granted under Act XIi of 1858 ^ 

^express trustee for the cUildrou of he de^^d 
who arc as such entitled to tho property, and hmi 
tation docs not run against thorn. 

Mr. Hay Gang, for the Appellant. ^ 

Mr. R. if. Burjorjeei for 1st and; ord Ke- 

.spondents. , , 

JUDGMENT.— Ma Saw .Myaing s 

were originally Burmese j ,,'§uddhists. They 
were married according fo the 
customary form of marriage. Her father 
subsequently became a Christian: her motwr 
remained a Buddhi.st. Their 
not thereby dissolved. Ma Saw llyaing, _ 
wis born after her father’s change of 
was born in lawful wedlock, _ 

can bo no question about her legitimacy. 
The Judge’s decision on the Ist issue i 

correct. , 

The ilecLsion on the 2na ^saue, wwever, 

appears to be erroneous. Whether 

certificate under Act XL of IS^Sjvas right^ 

granted is immaterial. Maung Yin has how 
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the property by virtue of that certiHcate 
as an express trustee for the three 
children. Limitation does not run against 
any of them. Tliey were each entitled to a 
third share. If Ma The Hmya and Maung 
San Ye have received anything towards 
tlieir shares, tlie amounts must, of course, he 
taken into consideration in the final adjust¬ 
ment of the estate, and of the shares of the 
thi’ee children. 

The case will be returned to tlie District 
Court to be proceeded with. 

Maung Yin will be allowed his costs of this 
appeal out of the estate. Advocate’s fee 2 
gold mokui's. 

C(ii>e rotnnieil. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Skcoxd Civil Appeal No. 281-B op 1912. 

July 22, 1914. 

Vresent'. —Mr. Stanyon, A. J. C. 
BALKISHAN —Deckee-holdep—Appellant 

vcraas 

ATM ARAM and otheus—Jcdgment-dertors 

—Re.spondexts. 

Mortgage—Foreclosure decree—Extetisitm of time for 
payment of money-Good cause—Appeal — Chil Pro- 
cedure Code {Act V of 190S), .vst. 105 (1), 99, O. 
XXXlVy r. 3, 0. XLIII, r. 1 (o), —Preliminary order 

incorporated in decree may be questioned in appeal — 
Pedemption decree passed by ijnplicafion—Preliminary 
decree — Foreclosure—Redemption decree must be 
dratcn up. 

No appeal lies against an order extending time for 
the payment of mortgage-money. 

Where a non-appealable order is incorporated, or 
results, in a decree, section 105 (1) of the Civil 
Procedure Code allows the order to be questioned in 
an appeal from the decree. 

Where the order of a Com*t amounts impliedly, 
though not expressly, to a redemption decree, it may 
be treated as such under section 99 of the Civil Pro¬ 
cedure Code. 

Though no extension of time for payment of money 
in satisfaction of a foreclosure decree can be granted 
without “good cause,” those words should be liberally 
interpreted with leniency towards the debtor in the 
case of a first enlargement. 

The “good cause” is not to be assumed either from 
non-payment or delayed payment. Order XXXIV, 
rule 3, requires that it should be shown to the satis¬ 
faction of the Court. 

For each extension of time, subsequent to tlie 
first, a stronger case must be made out. 

Every preliminary decree in a mortgage suit must 
lead CO a final decree, either of foreclosure or of re¬ 
demption; and when a preliminary decree is followed 


by rod(‘mprioii, a filial decree fur rt'demption slionlcl 
always he drawn uj). An order extending time 
merely opens the way to ]»ayn)cnt, and wlion tlie 
jiaynient is duly made, a final decree for rcdemiitiori 
is as nere.^sary as is a final decree for foreclo.snre. 
When* ]*ayn)('nt is not inade, one or the other 
i.s conseiiuential of the terms of tlit‘ preliminary 
decree. 

Appeal against the decree of tlie Additional 
Di.strict Judge, Akola, dated the 15th 
March 1913, coufirniing that of the Junior 
jMunsif, Akola, dated the IStli November 
1911. 

Messrs, i. W, and P. S. Koiiral, for 

the Appellants. 

^Jes.srs. J. Mittra and J/. Chnckerhnffy^ 
for the Respondents. 

JUDGMENT.—The facts material to 
this appeal are not in dispute. On the 
3rd ;May 1909, the appellant obtained a 
preliminary decree for foreclosure, tlie dies 
dotns in which was the 3rd November 1909. 
This decree was made by the District 
Court, reversing the decree of the first 

Court, dated the 9tli December 1908, which 
had dismissed the mortgage suit. Against the 

above preliminary decree the defendants_ 

who are the respondents now before me_ 

appealed to this Court. That appeal was 
dismissed on the 29th June 1910. On tlie 10th 
February 1911 the decree-holder applied for a 
final decree, on the ground that the decretal 
debt had not been paid on the 3rd November 

1909, as ordered by the preliminary decree_a 

date which was not extended by this Court. 
Notice of the application for a final decree was 
issued to the judgmenSdel tcrs, calling upon 
them to appear on the 6th May 1911, and .show 
cause why the decree should not be made 
absolute. On the 4th April 1911 one Ratan 
Bobde, professing to act on behalf of one of 
the judgment-debtors, Devidas, deposited 
the full decretal debt, namely, Rs. 236-6-11 
in Court. Devidas had so far been a minor, 
but on the 6th May 1911 he appeared, and, 
stating that he had attained ma jority, asked 
for an amendment of the record so as to 
show him sui juris. The decree-holder also 
appeared and refused to receive the money 
deposited, pressing for the final decree 
claimed by him. Devidas asked the Court 
to extend the time and allow redemption. 
The case went to the 22nd July 1911, on 
which date a written statement was filed 
on behalf of Devidas of tlie reasons why- 
time .should be extended from the 3rd 
November 1909 to the 4tli April 1911, when 
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the money was paid into Court The sub 

stance of the reasons given was this . 

(1) Devidas was a minor when the pre- 

liminary decree was passed, and he paid as 

sol as 1 attained majority. ^ ^ 

(2) The money had been offered to the 

decree-holder out of Court and refused. 

(3) The Court had accepted the money 

before any final decree was passed. 

(4) The parties had awaited the result 

of the final appeal, and it was the prac ice 
I Berar to pay the decreta sum after notice 
of an application for a fanal decree had been 
received by the judgment-debtor. 

The first Court held these reasons to be 
sufficient for an extension of time, but made 
a somewhat confused order in these terms : 

“The defendant No. 4 having taken proper 
steps to satisfy the plaintiffs claiin ; 

ing in Court on the 4th April 1911, the 

plaintiff should accept the same in payment 
of his claim in full. And in case he would 
decline to do .so, the defendant No. 4 is per¬ 
mitted to withdraw the money and pay it 
to the plaintiff within a week with interest 
at Rs fi per cent, per annum from the 3rd 

November 1909 to the date of payment. 

It is difficult to put any common sense 

into the second part of thi.s order, ihe 

decree-holder appealed to the Oour 

but the appeal was dismissed on the loth 
March 1913. The decree-holder has, there¬ 
fore made this second appeal. The appeal 
is .stated to be against the order extending 
time and allowing redemption. The grounds 
of appeal are substantially as fol}o"’sJ 

(1) Tlie Courts below have failed to realize 
that they were bound to make the foreclosure 
decree iinal in the absence of proof of good 
cause ” for non-payment on the dies datus, 

(2) The reasons stated for such non-pay¬ 
ment did not constitute good cause. 

(3) raymont was wrongly allowed to be 
made by a third party who had no interest 

in the suit. 

Though the point was not argued before 
me, it seems necessary to decide whether an 
appeal lies in this case. The order of the 
first Court extending time was an order 
made under Order XXXIV, rule 3, of the 
Code of Civil ih-ocodure. 1906, as applied 
to llcrar. It is clear from the language of 
Order XMll, rule 1 (o), read with section 
],05 (1) of the same Code, that no appeal 


lies against an order extending time for the 
payment of mortgage-money, but only where 
there is an order refusing such extension. 

The present appeal is based only on the 
ground that time was wrongly extended, and 
in efieefit isan appeal against the order of 
extension. When a non-appealable order is 
incorporated, or results, in a decree, then 
section 105 (1) aforesaid allows the order to 
be questioned in an appeal from the decree \ 
Fandhari v. Mahadeo (l). As pointed out in 
Leuemi Bai Naihin v. Ranichandra Malhar ^21, 
every preliminary decree in a mortgage suit 
leads to final decree, either of foreclo.sure or of 
redemption. In the present case (owing to a 
prevailing laxity of procedure), the first Court 
only impliedly made an order extending time. 

By that order it directed 

(1) that the plaintiff should receive the 
sum of Rs. 236-6-11 deposited in Court, in 
full satisfaction of his decree; but if he 

refused, then t u 

(2) that the defendant Devidas shoultt 

withdraw it from the Court and pay it to 
the plaintiff within one week, with iptewst 
at 6 per cent, per annum from the Sitl No- 
vember 1909 to the date of payment' made. 

It will be seen that here there is no order— 

(1) expressly extending time ; 

(2) expressly dismissing the application 
for a final decree for foreclosure ; or 

(3) expressly ordering the issue of a final 

decree for redemption. 

I need hardly add that no formal redemption 
decree has ever been drawn up : and yet that 
alone could be the foundation for a legal 
appeal in this case. It goes without saying 
that the lower Appellate Court took no 
notice of tlie above defects. Contrary to the 
provisions of the Code of Civil Porcedure, it 
accepted and decided an appeal against an 
order impliedly extending time and directing 
a payment in future which, when made, 
would have been the foundation for a final 
decree for redemption in favour of Devidas, 

Technically, the present appeal is not 
maintainable, because there exists no forma 
decree of the first Court, out of which could 
arise a legal first appeal on which this second 
appeal could be founded. But it is hero 
that section 99 of the said Code comes o 

(1) 12 Ind. Gas. 795; 7 N. L. R. 162. 

(2) 3 X. L. 11. 146 at p. 154, 
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the rescue, and allows me to treat the order 
of the first Court as what that Court intend¬ 
ed and wliat the parties and the lower 
Appellate Court interpreted it to be, namely, 
a redemption decree: and I, therefore, enter¬ 
tain tliis appeal, and will use it for the 
purpose of amending tlie form of the first 
Court’s orders. 

I now come to the merits of the appeal. 

The decisions of this Court in Naud Lai 
V. Rani Ratan LodJit (d); Seth Bagxvandas 
V. Shridhar (4) and Laxnii Bai Naikixi 
V. Ramchandra Mnlhar ^2^ have been 
strongly pressed upon me, and it seems 
to me that those rulings have conveyed 
an impression that the dictum in Govinda 
v. Gangaram f5) has been entirely over¬ 
ruled. That is not the case. It must be con¬ 
ceded that in the first of the above cases 
the remark at page 143 that the mere 
fact that the money is lodged cannot by 
itself explain failure to pay punctually” seems 
to be in conflict with the dictum in Govinda v. 
Gangaram (5) that where a few days after 
the fixed time the mortgagor pays down the 
whole of the mortgage-money he should 
not ferfeit his estate.” But the conflict is 
apparent rather than real. A judgment- 
debtor who negligently fails to pay on or 
before the due date is in a very different 
position from one who, with the exercise 
of due diligence, succeeds in raising the 
money, but only after the due date is past. 
Under both the rulings in question time 
would not be given to the former and would 
be given to the latter. The later rulings 
merely draw attention to the law that time 
is not to be extended unless for sufficient 
cause. They do not laj'- down any measure 
or standard of sufficient cause. That is neces¬ 
sarily a question of fact to be decided 
according to the circumstances of each par¬ 
ticular case and the discretion of the Court in 
dealing with the same. In Seth Bagwandas v. 
Shridhar (4) it was said that Nand Lai Lodhi 
v. Rain Ratan (3) “should go far to disperse 
the erroneous practice which has grown up 
of allowing redemption as a matter of 
course on payment being made at any time 
in the course of proceedings for an order 
absolute.” Tha)t was tlie object of these 

(3j 2 N. L. K. 137. 

* 3 Jj* R- ^5. 

(5) 2 C. P. L. R, 29, 


later rulings, and it was not their purpose 
to fetter the discretion of the Courts in 
granting extensions of time witliin legal 
limits, riie dicta of Crosthwaite, J. C., 
in Govinda v. Gangaram {h) that {!) 
the Court may, on proper grounds being 
shown, enlarge tlie time for payment, and 
(2^ a very strong reason is not necessary 
for a first enlargement, stand as good law 
at the present day and have been in no 

way modified by any later reported ruling 
of this Court. 


It must be remembered that the primary 
object of a mortgage is to secure the pay¬ 
ment of a debt, usually much below the 
market-value of the property mortgaged. 
It is not intended, at least by the mortga¬ 
gor and ostensiblj'' also by the mortgagee, 
to work as a forfeiture of estate. Therefore a 
mortgagee whogets hack Jiis money, with com¬ 
pensation for any delay wliich the mortgagor 
could not reasonably avoid, suffers no hard¬ 
ship. Before a decree of Court takes the place 
of the contract, the riglit of redemption 
1 .S unaffected, except as to the amount 
payable, by failure to pay on the due 
date. The deed of mortgage usually pro¬ 
vides, ^ expre-ssly or impliedly, for post 
diem interest as compensation for delay. 
It is the necessity of finality and early 
disposal in litigation and tlie growth 

of tlie incumbrance beyond tlie capacity 
of the mortgaged property to sustain it 
wliich demand that the transaction shall 
come to an end by payment or foreclosure 
as soon as may be equitably pos.sible. 
Therefore, though no extension of time 
can be granted without “good cause ” 
those words will be liberally interpreted, 
with leniency towards the debtor, in the 
case of a first enlargement. In matters of 
judicial discretion the Courts in India habitu¬ 
ally folloAv the practice of the English Courts 
of Equity. This was done in Gobinda v. 
Gangaram (6) and Xand Lai Lodhi v. Ram 
Ratan (3). The following extracts from 
Chapter V, section III, paragraphs 1955 
et seq. of Fisher’s Law of Tvlortgage, 6th 
Edition, will sufficiently show the English 
practice ;— 


Tlie enforcement of the strict terms 
of that part of the judgment in a fore¬ 
closure suit which directs absolute fore¬ 
closure upon non-payment of the redemp- 
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•" ”“'7 Z c.“‘“wht"»iy »«“•’ • 

S“d„ or by .« »'“• ' 

ed^to p;.» io . <00- • 

1 +;mti as a general rule, and not in ] 

closure act..,., as . g ^ 

an action in the latter , 

fnrthe^ relief, professing that h.s money 

!r,,*rb;i’ioo<or.f-">p-"'‘i>“c; 

‘‘•r r«m.b.nco., the time for 

“J" oT b” boo., onlorpor. <».. »■; 

"£o“g"od o..- «“■ «r‘ 

T A <it a single enlargement in 

f ^foreclosure suit. Wief I'as been given 
tjiree,^ ainl^even Jour, ^tinres^rn ^succes.on. 

not enlarge.! as of course even upon the 
first application. Some reason W'oufeji a 
^ ^ 4 ^r.rT one is not necessary) must be 
IwL affhat the defendant has used his 
Imst Endeavours to find an as.signee with¬ 
out Lcess, but that if time be granted 
£re1s a reasonble prospect of getting 
the money, or that negotiations for that 

purpose are actually pemiing. 

LJ^nitudc of the sum invo ved, and of the 
;;;;.errs ..f interest, are circumstaimes to 

which weight will be given. 

* * But .something more than the 

above excuses seems necessary upon subse- 

ciuent applications; .such as evidence that 

ol steps have been actually taken as 

fic result of which the money is likely 

to be forthcoming. And a strong case oi 

unexpected delay or difficulty must be made 

out' to support a third or fourth appl.ca- 

* * * The period grant- 

e'r'upon the first application is usually 

six months, and it does not appear that 
'anv longer time has been granted at once. 
The like period has also been given on a 
.subsequent applicati.m, but the period has 
then varied from live to three months 
according to the circiiinstanccs. ihe order 

commonly directs , * * f 

iff oi interest and costs. 

^ * The general eondi- 

tion of payment of interest will luit be 
relaxed by reason of the infancy of tlie 


# # w 

person entitled to redeem. 

* * The condition for payment ot 

interest and costs will not be imposed 
where the foreclosure is opened by 
of the mortgagee’s own acts. 

iff****** 

iff Iff * The occasions upon which 

the Court will give * * ■ -n 

and the terms upon which iC will give it, 

depend upon the circumstances of each case. 
The expectation that the money wiU be 
ready, founded upon a treaty already com¬ 
menced with a proposed assignee; 

# # * * ignorance or mistake 

as to the state of the proceedings or the 
day fixed for payment ; irregularity in the 
proceedings before the order absolute; the 
illness, or accidental inability to travel, nf 
the person charged with payment of the 
money; * * Poverty which could 

be shown to be but temporary ; . , , 

* ■ that the property has a special value 

for the mortgagor, may 
be taken into consideration.’* 

The English cases bearing on the above 

statement of the law are very numerous, 
and it is only necessary to ci^e 
V Holyland (6); Novosielski Wakefield {V\ 
Edwardev. Cunliffe (S)- Nanny y. ^dwa^ 
^9); Eyre v. Hanson (10); Quarles v. KnigM 
Ul); Campbell v. Moxhay (Vp; Qddard v. 
Hornby (18); Coombe v. Steioart{U)\ Buchamn 
V. (Ireenwny (15); CoUinson v. 

Joachim. y.M'Donall (17); Ford v. 

Blackburn v. Caine {19); Kiny^ordw.Foils (20); 

Cocker v. Beds (21); Isnword V. Glaypool (22); 

(6» 7 Ch. B. 166; -t7 L. J. Oh. 145; 38 L. T. 128; 20 
‘ W. 11. 109. 

(7) 34 Kng. Rop. 161; 17 Vos. 417. 

^ ( 81 56 Eng. Hop. 106; 1 Madd. 287. t /a q1 

; (9 38 Eng. Rop. 752; 4 Russ. 124; 6 L. J. (o. 3-) 

^ Ch. 20; 28 R. R. 24, « r t nu ^09. 

(10) 48 Eng. Rop. 1206; 2 Bonv. 478; 9 L. J., bh. suj:, 

- 50 R. R 253. 

^ (11) 8Prioo630. 

L (i2* 18 Jur. 641 ♦ ^0 1 ^ 

^ (13) 66 Eng. Rop. 1026; 1 Haro 251; 6 Jur. 78; o» 

* R. R. 60 

n (14) 51 Eng. Rop. 44; 13 Boav. 111. _ « IH 7 ’ 

s 115) 50 Eng Hop. 1097; 12 Boav. 855; 85 

(10) (1896) 1 Ch. 644; 65 L. J. Ch. 375; 74 L. T. 

® 78; 44 W. R. 311. 

(17) 59 Eng. Rop. 379; 9 Sim. 814. - «fto, 

,t (18) 67 Eng. Rop. 1151:2 Ph. 691; 17 L. J. Oh. 368, 

* 12 Jur. 404. ,,, -ly, 

(19) 52 Eng. Rop. 1245; 22 Boav. 614; 111 R.R. ow 

120 ) 8 w. ii. no. 

0 (21) 22 Eng, Rop. 695; 1 Ch. Cas. 61 

e (22) 59 E. U. 38 '>, 9 Sim. 310 ^. 
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Nanfan v. Ferkins Jonen v. Crem'icke 

The cases in which time has been extended 
upoii one ground or anotlier, wljetlier in 
hingJand or India, must not be taken as 
exhaustive. They a-e merely illustrative of 
an equitable practice. In every case the 
Court has to be sati.stied, in the exercise 
of a reasonable disorefcion, that there is 
good cause for extending time. Tliis 
good cause is not to be assumed either 
from non-payment or delayed payment. Order 
XXXIV, rule 8, requires that it should be 
shown. That is to say, it must be conveyed 
to the knowledge of the Court by judicial 
procedure. For a first enlargement the 
affidavit of the applicant, or of some person 
on his behalf, e. p., an intending assignee, 
should ordinarily be sufficient, unless there 
IS a counter-affidavit, and the Court sees 
reason to doubt the truth of the applicant’s 
statement, in which case evidence will be 
necessary. For each e.xtension of time sub- 
suquent to the first a stronger case must be 
made out. The case of Karsondas v. Bai 
Gtingahai (25) was cited on behalf of the ap¬ 
pellant as applicable in principle. It might 
so apply to a case where, after a final decree 
for foreclosure has been made, the judgment- 
debtor applies to re-open it so as to allow of 
redemption, But I do not think that any safe 
analogy can be drawn from the case of admit¬ 
ting a time-barred appeal for the purpose of de¬ 
ciding whether or not time shall be extended 
in a foreclosure decree. The policy of the law 
is diametrically opposed in the two cases. It is 
against a time-barred appeal and in favour 
of redemption of an unforeclosed mortgage 


In the present case the learned Counsel for 
the appellant objects that the Courts below 
have not proceeded judicially in deciding that 
there was sufficient cause: that there has been 
no inquiry and there is no record on which 
the fact of good cause can be decided. To a 
certain extent this is a just criticism. 
Nevertheless, there is upon the record suffi¬ 
cient material to justify me in sustaining the 
order of the Court below with some modifi" 


(i3. 59 Eng. Pep. 37G; 9 Sim. 30S. 

(24) 59 Eng. Rep. 374; 9 Sim, 304; 9 L. J., Ch. 
4 Jur. 2 6; 47 R. R. 249. 

1^25' 30 n. 329; 7 Bom. L. R. 905. 


113; 


Ration. As a Judge of the High Court for 
Berar fox- tlie last ten years, it is within my 
judicial knowledge that the established 
practice in that territory, until vei-y recently, 
wa.s to allow redemption as a matter of 
right, upon payment made befoi>e an order 
absolute for foreclo.sure was actually passed. 
I he defendant, Hevida.s, and his friends 
wex -0 obviously under the impx-ession that 
a payment made before a final decree was 
passed, would satisfy the decree; and, under 
that impression, arrangements to pay were 
deferred until notice was given to show cause 
why the decree should not be made final. No 
doubt this mistake will receive less con¬ 
sideration as time goes on and tlie public 
generally become disabused of the error 
created by the above procedure. But at 
present the application of the Transfer of 
Property Act and the Central Provinces 
view of the matter before me is still suffi¬ 
ciently an innovation to excuse the above 
mistake. The minority of Devidas during 
the period fixed for payment is an admitted 
fact, and Ins payment of the debt as soon 
as he attained majority is another cir¬ 
cumstance to be taken into consideration 
in making an equitable order. I think 
the.se facts afford good cause for a first en¬ 
largement. But it must be made in a legal 
form. For that purpose I allow the appeal 
fixing Es. 15 a.s Pleader’s fees in this Court, 
and, reversing the informal decrees of the 
Courts below, I direct that a decree he drawn 
up ordering as follows: — 

(1) that sufficient cause having been shown, 
time for redemption of the mortgage is 
extended from the 8rd November 1909 to 
the 4th April 1911, subject to the payment 
of simple interest on the decretal sum of 

Rs. 230-6 11 at 6 per cent, per annum for 

that period ; 

(2) that the appellant do pay to the 
respondents and bear all the costs of these 
proceedings in the two Appellate Courts, 
and that such costs be set off against 
the price of redemption, but that the 
respondents do pay and bear the costs of 
the proceedings in the first Court; 

(8) that inasmuch a.s the costs payable 
by the appellant to tlio respondents exceed 
the sum payable for interest during the 
period of extension, and the respondent 
Devidas, paid the full decretal sum into 
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Court on the 4tli April 1911, it is hereby 

declored that the mortgaged property has 
been duly redeemed and the respondents 
are entitled to recover by execution any 

surpluss due to them for costs. 

In conclusion I would point out for the 
guidance of the Courts below that when a 
preliminary decree is followed by redemption, 
a final decree for redemption should always 
be drawn up. This will avoid confusion. An 
order extending time merely opens the 
way to payment, and the payment being 
duly made, a final decree for redemption 
is as necessary as is a final aecree for 
foreclosure where payment is not made. 
One or the other is conseciuential of the 

terms of the preliminary decree. 

Appeal alloxoed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 347 of 1914. 

August 10, 1914. 

Pi'eseut: —^Ir. Nanhaiya Lah, A. J. C. 

BALUEO PRASAD and another— 
Defendants—Appellants 

versus 

CULT RA^kl AND another—Plaintiffs— 

Respondents. 

D'>(:>nn^nf, construction of~Inteiitioii. of parties to 
instrum-nf—Conienfs of dorum?nt dn'l evidence of 
ifurroundiitij ciiruuistiiuccs to he considered—Payment 
of debt, riyht t‘} eujorre, not necessary in mortynye by 
condilioual sole—Sale-deed proridiny for vendee to 
return properly (iirl cancel sale if consideration money 
paid vifhin certain period—Mortyage by conditional 
Transfer of Property Act (/T of 1882), .v. 58 (c)— 
Itedeniptiou. 

TIk; intention of t'no parties to an instrument is to 
he j^'iitliereil, not from tlio imme given to it, but from 
its contents utifi I lie relation.s souglit to he created by 
its terms, as also from sueli e>itrinsic evidence of sur. 
rounding cireumstanees as may ho required to show 
ill wliat maimor flir language of the instrument was 
relateil to existing f iots. 


Phnyican S ihai v. Jlhayivan Din, 12 A. 387 at p. 391; 

7 J. A.‘JH; .5 Sar. r. (V J. o.")7 and Jlalkishcn Das v. 

r. F. Lcgye, 22 A. 14!); 27 I. A. 58; 4 C. W. N. 153j 2 

im. L. !». 523; 7 Sur. 1’. J. 601 referred to. 

A rigid to enforce jiaymenfr of the debt is not a 

ccMsary corrolary to a mortgage by conditional sale. 

Batkisken Das v. IT. F. Leyyr^ 22 A. 149; 27 I. A. 58j 

\V. N. 153; 2 liom. b. K. 523; 7 Sar. P. C. J. 601, 
• _ .1 


Bom. b. !b 523; 7 Sur. \\ C. J. 601 referred to. 

A rigid to enforce jiaymenfr of the debt is not a 

nccc 

B 
4C 

referred to. 

Whore a sale-deed provide.s that if the vendor pays 
back tin* consideration money with interest witliin a 
gsertain period the vendee sliall return the pr.)p?ro 


conveyed and cancel the sale, the transaction evi¬ 
denced by the sale-deed is not an absolute sale but a 
mortcracre by conditional sale within the meaning of 
section 58 of the Transfer of Property Act. and a snit 

for its redemption'can lie. 

Bhaqican Sahai v. Bhagwan Dnu 12 A. 387 at P-391; 

17 I A '98- 5 Sar. P. C. J. 557, Balkishen Das v. W. F. 

A 149, 27 I. A. 58, 4 C W.N 163, 2 
Bom L, R. 523, 7 Sar. P. C. J. 601, Ah Ahmad r 
Ruhmatitllah, U A. 105, A. 

and Katka Prasad v. Bhuiyan Diw, 2 Ind. Cas. 180; 31 

A. 300; 6 A. L. J. 222, referred to. ,, , j n 

Rama Kanfa Sarma v. Kalijoy Sarma, 11 Ind. Gas. 

124 Ghalam Nahi Khan V. Niaz-un-nissa, 9 Ind. Caa. 

140- 33 A. 337; 8 A. L. J. 119 and Vasudeo BhikajiJoshi 
V. Bhau Lakshman Ravut, 2l B. 528, distinguished 

from. ^ n 1 1 - A 

Appeal from the decree of the Subordinate 
Judge, Kheri, dated 14th May 1913, uphold¬ 
ing that of the Munsif, Kheri, dated 23rd 

November 1912. 

Syed Nahi UUali, for the Appellants. 

Rabu Basileo Ld, for the Respondents. 
JUDGMENT.— Gbori Ram, the father of 
the plaintiffs-respondents, sold certain pro¬ 
perty to Baldeo Prasad, one of the defend- 
ants-appellants, in lieu of Rs. 300 on the 4th 
September 1896. The sale-deed provided 
that, if the vendor paid back the considera¬ 
tion money with the interest within two years 
from the date of the sole, the vendee shall 
return the property conveyed and cancel the 
sale {iQda hai), , 

The question for consideration in this case 
is whether the above terms operate to create 
a mortgage, capable of redemption under 

Article 148 of Act IX of 1908, or effect an 

absolute sale with an independent covenant 
for re-purchase within a specified period. The 
Courts below found that the transfer in 
question operated ns a mortgage by condi^ 
tional sale and gave the plaintiffs a decree for 
redemption. 

Section 58, clause (c), of Act IV of 1882 

states that where a mortgagor ostensibly 

sells the mortgaged property on condition 

that on default of payment of the mortgage 

money on a certain date the sale shall become 

ah.solute, or on condition that on such payment 

being made the buyer shall transfw the 

property to the seller, the transaction is 

called a mortgage by conditional sale. The 

intention of the parties to an instrument is to 

he gathered, as observed by their Lordships 

of the Privy Council in Bkagivan Sdiai v. 

Bhagtvan Din (1), not from the name 

given to it, hut from its contents and 
(1) 12 A. 387 at p, 391; 17 I. A. 98; 6Sar. P.C.J 

to M 
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the relation.s souglit to he created its 
terms. A dooumeHt purporting to be one of 
sale, though accompanied b}'- a contract 
reserving to the vendor a riglit to re-purchase 
the propert,y sold on re-paj'ing the purclia.se- 
mone 3 '‘ within a certain time, is not on that 
account to be construed as if it wei*e a mort- 
gage ,—Bhagirait Sahai v. Bhagu'au JJin 

(1) . But where a sale is made subject 
to the condition that the sale shall become 
void if the consideration mono 3 ’ is re-paid 
within a certain period, the transaction is 
a mortgage b 3 ^ conditional sale within the 
meaning of section 58 of the Transfer of 
Property Act and a suit for its z^edemption 
can lie. In All Ahmad v. JRahmaf-aUah (2), 
where a sale-deed provided that if the vendor 
or his heirs re-paid the entii-e considei’ation 
moiie 3 ’' on a certain date speciHed tlierein, 
the vendee without an 3 ^ objection or hesita¬ 
tion would receive the mone 3 ’' and, returning 
the property sold, revoke the sale, it was 
held b 3 '' Edge, C. J., and Tyiwell, J., that 
the deed was a bai-hil wj.ja or mortgage 
by conditional sale. There was a covenent 
for iqala haT or revocation of tlie sale in 
that case as in the present, and the effect 
of a payment in such a case is to render 
the conditional sale abortive and to restoi'e 
the property to the ti'ansferor without 
necessity for a re-conve 3 ^ance. In Balkishoi 
Das v. ir. F. Legge (3) their Lordships of 
the Privy Council, in dealing with a case 
in which a deed of sale of land for value 
was accompanied by a deed of agreement 
between the parties for re-pui"chase by the 
vendor of tlie land on payment of the con¬ 
sidei’ation to tlie vendee on a date fixed, 
observed:— Mortgages by conditional sale 
under various names are a common form of 
mortgage in India and have come before this 
Board in several reported cases. It has been 
stated that this form of mortgage was intro¬ 
duced to enable Muhammadans, contrary to the 
precepts of their religion, to lend money 
at interest and obtain security for principal 
and interest. If so, one would expect to 
find that the transaction would, as far as 
possible, be made to assume the appearance 
of a .sale. It is not necessary in a mortgage 
by conditional sale, kutkiibala' or djai-hlUivafa' 
that the mortgagor should make himself 

(2) 14 A. 149; A. W. N. (1892) 42. 

(3) 22 A. 149; 27 I. A. 58; 4 C. W. X. 153; 2 Bom. 

L. R. 523; 7 Sar. P. C. J. 601. 



pui.Mjnaio iiaoie lor tlie ve-ptiymeni of the 
loan."^ Tiiey pointed out that tlie case must 
be decided on a consideration of tlie contents 

of Bie documents themselves witlisucliextrinsic 

evidence of surr.mndingcircumstaLcesas miglit 

be lecpiired to show in wliat manner the 
language of tlie document was related to 
existing facts, and found that tlie two deeds 
taken togetlier were intended to effect a 
mortgage hy conditional sale. In Kalka 
Pra.<=ad v. Bhnigaa Pin (4), a sale-deed of 
certain property accompanied by a simul¬ 
taneous agreement to ro-convey tlie same if 
the vendor re-paid the consideration money 
within a period of seven years was similarly 

held to amount to a mortgage by conditional 
.sale. 


The learned Counsel for the defendants- 
appellants relies on the decisions in JRama 
Kanta Sanaa v. KaBjoy Sanna(b) and Ghnhna 

Xabi Khan V. Xiaz-nn-aism (b). But i.n the 

former case, tliough the sale-deed and the 
agreement were Avritten on the same date, 
the parties to the .sale and the agreement 
were not identical. In tlie latter case there 
Avas an express covenant that tlie sale had 
become absolute and final, that the vendor 
had no riglit left to any .share in tlie 
property sold and that the contracting parties 
liad no right to cancel tlie sale or to 
demand the restitution of the consideration 
mone 3 '. 

It has been argued on the strength of the 
decision in I'asadeo Bhikajl Jasht v. Bhau 
Lakshman liacnt (7), that a mortgage implies 
the existence of a debt and that if there is 
a right to redeem property from a debt, 
there must also be a correlative right to 
enforce its pa 3 '-ment. But it is not disputed 
tliat the sale in this case A\^as made in 
lieu of certain pre-existing debts and a 
right to enforce payment of debt is not, 
as observed by their Lordships of the Privy 
Council ill Balkishea Das v. W. F. Legge (3), 
a n 8 cessar 3 ^ corrolary to a mortgage by 
conditional sale. The absence of any covenant 
for re-conveyance and the existence of an 
agreement to cancel the sale and return the 
property indicate that the sale Avas not 


(4) 2 Inti. Cas. 180; 31 A. 300; G A. L. .7. 222. 

(5) 11 Ind. Cas. 124. 

101 9 liul. Cas. 140; 33 A. 337; 8 A. L. J. 119, 
(7) 21 B. 528. 
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absolute and that mortgage by conditional 
sale -was intended. 

The appeal, therefore, fails and is dismissed 
■with costs. 

Appeal (Usmiaaed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Skcond Civn. Aim'eal No. 239 of 1913. 

June 29, 1914. 

Present: — j\[r. Ratten, Offg. J. C, 
VTSHWANATH —Plaintiff—Afncllant 

versus 

SITARAM —Defendant—Resfondent, 

Central Provinces Tenancy dct {IX of 1883), ««. 4'7, 

48 60, 71, 72 —Snhdease for more thari a year^Snh’ 
tenant cannot resist eviction after one year. 

A sub-tonant, uiulor an occupnncy-tcnant, cannot, 
after the expiry of a year from its commeneeTnent, 
plead as a "roiind for resistin" a suit for eviction, a 
sub-lease for a period execedin*' one year. The reme¬ 
dies provided bv sections -Tl and 48 and 71 and /2 of 
the Central Provinces Tenancy Act are for the pro¬ 
tection (»f the tenant’s heirs and of liis landlords. 

Appeal against the decree of the Additional 
District Judge, Wardha, dated the 30th 
January 1913, reversing that of the Munsif, 
Arvi, dated the 20th July 1912, 

Messr.s, M. h\ Di.rtt and IP. V. Ghtirpnre, 
for the Appellant. 

Messrs. G. V. Deshnutkli and T. 11, 
Jahade, for the Respondent. 

JUDGMENT.—Tlie plaintift'-appellant 

hronglit tliis suit to recover pos.session of a 
holding consisting of occupancy and ordinary 
fields, wliich have been in po.ssession of the 
defendant since 1914. The plaintiff has only 
recently attained his majority, and the 
plaintiff, who claims to be the adopted son 
of Pandurang who was admittedly the ori¬ 
ginal tenant, alleges that Pandurang’s two 
widows sub-let the lields to the defendant 
from year to year. Tlie case for the defendant 
is that the widows are the owners of the 
tenancy right and that the plaintiff has no 
title to the Helds, and that the widows sub¬ 
let the lields to the defendant A)r ten years, 
whicli period had lutt expinul at the date 
of (he institution of tlio suit. 'I’he learned 
Additional District Judge has not decided 
the question of the plaintiff’s title, but 1ms 
dismissed llie suit on tlio ground tliat tlie 


sub-lease for ten years is proved and that 
the period is not yet expired. The mam 
ground of appeal is that a sub-lease for 
ten years is invalid and cannot be given 
effect to by the Courts, The appeal must, 
in my opinion, succeed. 

According to section 60 of the Central 
Provinces Tenancy Act, a lease granted to 
a sub-tenant by an occupancy or an ordinary 
tenant shall not be valid for a period ex¬ 
ceeding one year.” It appears to me that 
this provision can bear only one interpreta¬ 
tion, namely, that a sub-tenant cannot, after 
the expiry of a year from its commencement, 
plead as a ground for resisting a suit for 
eviction, a sub-lease for a period exceeding 
one year. The learned Counsel for the 
respondent-defendant argues that the sole 
manner in which a sub-lease for over one 
year can be set aside is according to the 
provisions of sections 47 and 48, or 71 and 
72, of the Tenancy Act, and reliance is 
placed on the ruling of Stanyon, A. J. C., in 
Ganeslidas v. Shanl-ar (1). But in that case 
it has been held that no suit can be main¬ 
tained in the Civil Court to avoid the 
transfer of an occupancy or ordinary tenant- 
right. if such tran.sfer would be valid bat 
for the prohibitions contained in section 46 
or section 70. In the present case the sub¬ 
lease for over one year is declared invalid 
by section 60, so that it is not invalid only 
by reason of sections 46 and 70. Sections 
46 and 70 and the remedies provided by 
sections 47 and 48, and by sections 71 and 
72, appear to me to be for the protection 
of the tenant’s heirs and of his landlord. 
Those sections do not enable a tenant him¬ 
self to avoid a transfer effected by himself* 
though sections 48 and 72 contain a proviso 
by which a tenant can in certain circumstances 
step in and secure for himself the advan¬ 
tages of a sub-lease being sot aside at the 
instance of his heir or of the landlowl. 
Section 60 is a totally separate provision 
of law, which can be used directly as bet¬ 
ween the tenant and snb-tenant. I do not 
consider sections 46 to 48 or sections 70 to 
72 are any bar to a tenant pleading the 
proviso to section 60 in a Civil suit* 

On these grounds the reason for which 
the suit 1ms been dismissed by the Addi- 

(1)13 Iml. Cfts. 009; 8 N. L R. 22. 
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tional District Jmlge is not, in my opinion, 
a good reason. I remand the appeal for 
decision on the other points at issue. Costs 
■will be costs in the suit. 


juissioner rightly cancelled the notice 
allovved tho^ plaintiff’s claim, inasmuch 
section 127 cannot be considered to 
applicable. 

I lie appeal is dismissed with costs 
appellant. 


and 

as 

be 

on 


Apppdl 


COURT OF THE BOARD OF REVENUE 

UNITED PROVINCES. 

Revenue Petition No. 42 ok 1912-18 ok 
Bara Banki District. 

April 15, 1914. 

Presenf:--Sir Duncan Colvin Baillie, S. i\[. 

Eaja BHAGWAN BAKHSH SINGH— 

DE PENDANT-AfpE ELANT 

versus 

Ghaudhrt SHAFIQ-UZ-ZAMAN- -Peaintipf 

—Respondent. 

Jurisdiction oj Civil and Hcvcnue Courts—Oudh 
Tienf Act XXII oJ 1886), s. 127— Ejectment by notice — 
Adverse proprietary possession pleaded--Vrhna fncio 
ca.'^G made out — Possession, actnol, with tenants. 

Where a person claims as against tiie lanHIorcl 
aclvora© proprietary possession of a land cultivated by 
his tenants, and that claim appears to bo probable, 
tliat person cannot be treated as a tenant under 
section 127 of the Ondli Rent Act, and a notice of 
ejectment issued against him as such ought to be 
cancelled. The matter is for the Civil Courts to decide 

Nisar AH v. Mijhi, Selected Decision ^fo. 4 of 191 a‘ 
followed. ’ 

Appeal from the decree of the Officiating 
Commissioner, Pyzabad, dated 27th June 
1913, upholding that of the Assistant Col¬ 
lector, Bara Bankl, dated 26th July 1912. 

Pandit Snrjoo Prasad Misra, for the Appel- 
lant. 

Babu Puttoo Lai, for the Respondent. 

JUDGMENT.—The case is essentially one 
between rival claimants to proprietary riglit. 
Appellant is the recorded proprietor. Re.spond- 
ent alleges that he is in adver.se proprietary 
po.sse.ssion, that certain of the land is occu- 
ed by or appurtenant to houses in his 
po.sses.sion. Re.spondent’s po.sse.ssion is with¬ 
out doubt of some standing and in all 
probability a que.stion of adverse proprietary 
riglit will arise. The land which is cultivat¬ 
ed i.s not cultivatedby the respondent himself 
but by the respondent’s tenants. The 
principles laid down in Nisar AU v. Meghi 
(1) apply in their entirety to this 
case, which is one which .should have been 
brought in the Civil Courts. The Com- 

(1) Selected Decision No. 4 of 191.3, 



iNAuruit JLJJiUlAL COMMISSIONER’S 

COURT. 

Second Civie Appeal No. 333-B ok 1913. 

January 6, 1914. 

Prescnf:—Mr. Mittra, Offg. A. J. C. 

BAPU— Dependant — Appklla.nt 

versfis 

BHnV AJI Plai.vtitpk — Respondent 

Hyderahad Assiyned Districts Courts law of ISSO 
-■7 (2) (b). 9 (1) Commissioner in 

nufh powers of Deputy Commissioner for frying original 
suits only whether can appoint a guardian -Guardians 
nnd Wards Act (Vfll of mO', ss. .52, 63 -Court of 
Jnshce-Vltvii vires—Majority Act {IX of 187 . 5 ) s- 8 
An Assistant Commissioner invested with’ the 
powers of tlie Court of a Deputy Commi.ssioner for 
the trial of original suits e.xcccding five thonssiid 
rupees in value, without limit as regards the value is 

\ it'h some of the powers of a Depntv 
Commissioner, viz., the power to try original suits 
and is not the District Court for any other purpose’ 
Therefeiv, if acting as the District‘Court, under the 
Guardians and Wards Act he appoints a guardian 
liis order is ultra vires and does not require to be set 
aside 

Although the words “Court of Justice” in the 
Indian Majority Act arc not qualitted in express 
terms by the words “competent in this behalf”, on 
general principles of law the act of a Court withoui- 
jurisdiction is a nullity. 

Appeal against the decree of the Addi¬ 
tional District Judge, East Berar, dated 
the 3rd October 1912, confirming tiiat of 
the Mun.ssf, Mor.si, dated the 20th Deeem 
ber 1911. 

The Hon’hle Sii B. K. Bose and Me.ssrs. F 
ir. Billon, and J. 0. Ghosh, for the Appellant! 

Messrs. G. V. Beslimahh and B, N. Khare 
for the Re.spondent. 

JUDGMENT.—The plaintiff sues to re¬ 
cover possession of his share in a field sold 
by himself on the 29th July 1898 to one 
Panjaubrao. The defendant is a transferee 
of Panjaubrao under a sale-deed dated tl n 
23rd August 1809. It is not di.spnted that 
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tlie plaintiff 'vas born in January 1878. On 
the 29tb April 1893 one Gangaram was 
appointed the guardian of the plaintiff s 
person and property hy Mr. Banduji Janar- 
dan, a Civil Judge. Again on the 16th June 
1896 on the death of Gangaram, one /nn- 
gooii' was appointed the plaintiff’s guardian 
by the same Officer. The question for deci¬ 
sion is whether the plaintiff attained his 
majority at the age of eighteen or at the 
age of twenty-one. If he attained majority 
at the age of twenty-one, as contended for 
hy him, he was a minor at the date ot tlie 

.sale, otherwise he was major. 

The Guardians and Wards Act J,Act v ill 
of 1890) was applied to Berar so far a.s 
iU provisions may he suitable, with efrect 
from the 1st January 1891 (Foreign Depart¬ 
ment NotiHcation No. 4284-1, dated 1-ort 
William, the 17tli December 1890, pub¬ 
lished in Hyderabad Residency Orders, 

January 13th, 1891, Part I, page 10) llii.s 

notification cancelled Foreign Department 

Notification No. 212-J, dated the 24tli 
October 1873, in .so far as it relates to 
Act XL of 1858 (Minors) and also Home 
Department Notification No. (HS (Judicial), 
dated the 15th May 1878, relating to Act 
IX of 18G1 (Minors). Tlie Guardians and 
AVards Act was then the sole statutory 
provision in force in JJerar from 1st June 
1891 in regard to the appointment of guard¬ 
ians for minors. 

By Notification No. 93, dated the 4th 
April l89.i (published in Jtesidency Order, 
16th April 1892, Tart I, page 86), in exer¬ 
cise of the powers conferred by section 9 
(1) (^/)of the Hyderabad Assigned Districts 
Courts Law of 1889, tlie Kesident was 
pleasc-d tf) invest .Mr. Banduji Janardan 
with the powers of the Court of a Deputy 
Commissioner for the trial of original suits 
exceeding Ks. 5,000 in value without 
limit as regards Ihe value, and to declare 
that till' powers shall ho exerei.sed within 
the area of the district to which lie may 
be attached. 


By Notitication No. 307, dated ihe 3rd 
Octolx'r 1893 (Residency Orders, dated 
l6tli Oftoher 1893, Bart 1, page 195), Mr. 
Banduji Janardan, Civil Judge at Amraoti, 
was invested with the powers of the Court 
of a Deimty Commissioner under section 7 
(2) {(>) of tlie Hyderabad Assigned Districts 


Courts Law in respect of (amongst other 
Acts) Act XL of 1858. At this date the Act 
XL of 1858 had been repealed by the 
Guardians and AVards Act as introduced 

into Berar. 

By notification No. 53, dated the 2itli 
February 1896 (Residency Order, dated 2iid 
March 1896, Part 1, page 45), the Notification 
No. 307 mentioned in the preceding para¬ 
graph was cancelled. 

For the defendant-appellant it has been 
argued that the action of the Resident in 
investing Mr. Banduji Janardan with the 
powers of the Deputy Commissioner ■ under 

Act XL of 1858 or Act VIII of 1890 was 
iilfra iHi'es. In support of this argument 
reliance is placed on an opinion expressed by 
Stevens, J. C., in Kauho)i Ran v. Gangabai 
(1) and the circular referred to in that case 
at page 21. For the respondent it is con¬ 
tended that too narrow a construction has been 
placed in that ruling on the power of the 
Local Government to invest Officers with the 
powers of a Deputy Commissioner other than 
powers to try original civil suits. It is, how¬ 
ever, unnecessary for me to expressany definite 
opinion in this case on the point raised. The 
appointment of Gangaram by Mr. Banduji 
Janardan was made before tbeNotification No. 
307 investing him with powers of a Deputy 
Commissioner under the Minors Act. The 
second appointement of Zlngoo also took place 
after Notification No. 307 was cancelled. 

The question now for decision is narrowed 
down to this. AVas the Court of Mr. Ban¬ 
duji Janardan the District Court within the 
meaning of the Guardians and AVards Act? He 
was an Assistant Commis.sioner of the first 
Class invested by Notification No. 93 (^wpra, 
paragraph 3) with the powers of the Court 
of a Deputy Commissioner for the trial of 
original suits exceeding five thousand rupees 
in value without limit us regards the value. 

There can bo no doubt that the Court of 
the Deputy Commissioner is the District 
Court or principal Civil Court of original 
jurisdication in the district [section 7 (2) (6) 
of the Hyderabad Assigned Districts Courts 
Law, 1889]. 

The Resident may, by order in writing, invest 
any person with all or any of the powers of 
the Court of the Deputy Commissioner under 

(1) 9 0. P. L. U 19. 
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the Hyderabad Assigned Districts Courts 
Law, lb89. A person so invested with the 
powers of a Deputy Commissioner is desig¬ 
nated Civil Judge. 

Under section 9 (3) of the Hyderabad 

Assigned Districts Courts Law, 1889, the Court 
of a Civil Judge shall, for all purposes connected 
with the exercise of the powers icith ivhich the 
Civil Judge has been invested^ be deemed to be 
the Court of a Deputy Commissioner. 

In the view taken by Steyens, J. C., in 
the case cited above, Mr. Banduji Janardan 
would have been incompetent to try appli¬ 
cations under the Gurdians and Wards Act 
even if he had been invested with “u/r’ the 
powers of a Deputy Commissioner under the 
Hyderabad Assigned Districts Courts Law, 
1889, the wording of the latter Act being 
almost the same as that of the Central 
Provinces Courts Act (XVI of 1885). 
As a matter of fact, that Officer was 
only invested with some of the powers of a 
Deputy Commissioner, viz.y the power to try 
original suits. In Miscellaneous Appeal No. 
162 of 1902, Mr. Hare, Officiating Judicial 
Commissioner, Berar, accordingly held that 
Mr. Banduji Janardan in 1902 had no powers 
to hear applications under the Guardians and 
Wards Act. Tliis ruling of Mr. Hare appeai^s 
tome to be perfectly sound. The Court of 
Mr. Banduji was the District Court only so 
far as the trial of original suits is concerned. 
It was not the District- Court for any other 
purpose—not the District Court for tlie pur¬ 
poses of the Guardians and Wards Act. 

It is unnecessary for me to express any 
opinion in this appeal as to the powers of 
Mr. Banduji so long as Notification No. 307, 
mentioned in paragraph 4 of this judgment, 
was in force. 

This is not a case where long and uninter¬ 
rupted contemporaneous usage can be relied 
on to justify a particular construction of a 
Statute on which its usage proceeded. The 
illegality of the practice of Civil Judges trying 
cases under the Guai’dians and Wards Act was 
pointed out by Mr. Hare in 1902, and I ought 
to follow Mr. Hare’s judgment especially as 
my own opinion coincides with his. 

The result is that the two appointments 
were made by a Court not competent to 
make such appointments under the only 
statutory provisions then in force—the Guar¬ 
dians and Wards Act as applied to Berar ‘\so 


far as its provisions may be suitable.” I do not 
see how the last words relied on by the re¬ 
spondent can affect the decision of the ques¬ 
tion before me. There is nothing in the laws 
of Berar which makes the exercise of exclu¬ 
sive jurisdiction by the District Judge or 
Deputy Commissioner under that Act un¬ 
suitable. 

The lower Appellate Court has held tliat 
although the appointment of tlie guardiair was 
ultra vires in this case, yet as there was in 
fact a guardian appointed by a Court of 
Justice, the plaintiff is entitled to the 
benefit of the extended period of minority. 
In the argument for the respondent, it 
is suggested that the Legislature meant to 
draw a distinctioii between the case where 
a guardian is appointed by a Court of 

Justice and one where the appointment is 

« 

by any other authority. Reference is made 
to section 52 and section 53 of the Guardians 
and Wards Act. As regards a Court of 
Justice, it is contended that tlie appointment 
is good unless set aside, even if made by a 
Court not competent in this behalf, but 
competency, it is argued, is expressly required 
of any other authority making an appointment, 

I am, however, unable to agree with this 
contention. If the act of the Civil Judge was 

it did not require to be set aside. 
There was no appointment of a guardian in 
the eye of the law, the proceedings being null 
and void. Althoi^h the words “Court of 
Justice” in the Indian Majority Act are not 
qualified in express terms by the words 
competent in this behalf,” it follows from 
general principles of law tliat the act of a 
Court without jurisdiction is a nullity. 

The plaintiff, therefore, attained his majority 
at the age of eighteen, and the sale sought to 
be impeached is, therefore, binding on the 
plaintiff as he was not a minor at the date 
of the sale. 

The decrees of the lower Courts are set 
aside and the plaintiff’s suit is dismissed with 
costs in all Courts. 

Suit dismissed. 



INDIAN CASES. 


71 .' 


[191'5 


LAI. IIANWA.NT liAM L\ ML’llAMMAO AHUL HA3AK KUAN. 


RAJARAM V, VITUAL ItAO. 


OUDK JUDICIAL COMMISSTONKtCS 

COURT. 

Civil Amplication No. 90 of 1914 
Ortober 23, 1914. 
pye.^eiih. —Mt. Litidsny, J. C., anti 
Mt. Kanliaiya Lai, A. J. C. 

LAL HANWANT RAM— Pl.untiff— 

Applicant 

versus 

Pnja MUHAMMAD ABUL HASAN KHAN 

and oTliKits— Defendants—O pponm: Party. 

Ex pnrte prov.ecdhig^Minor ilefeudniita—OfiarUtans 
ad litem not informedSei-vice^ htxtificieut, of not ice— 
Civil Pi'oceduve Code {Act 1 o/1908), 0. XXXIl, w. 3, 

4 . 

A case eanliot be hoard e.r pniie against minor 
defehfltints where tJiOir guardinhs ml lifeni were 
appointed without notices having been sent to the 
proposed gJinrdians or to the minors as reipiircd by 
Order XXX11, Pule 3, Civil Procedure Code, and on 
this h*regulal*ilV being brought to light, notices Were 
issued against them but were nyt ftufflelently served. 

Application against tbe ordeP of the 
Subofdihate Judge, Gonda, dated 26tli May 

1914 

Pandit Ookaran Nnfh MisrOf for tbe 
Applicant. 

Mr, Muhammad Wasim^ for tbe Opposite 
Party. 

JUDGMMNT.—Tliis is art application fot* 
revision of an order passed by tbe Subordinate 
Judge of Gonda. directing a suit to be beard 
e.v parfe. It appears that certain persons 
were appointed guardians ad litem of certain 
minor defendanls in this case without notices 
Imving been sent to the proposed guardians 
of the minors and to tile minors concerned, as 
required by Onler XXXIl, rule 3, of tbe 
Code of Civil Procedure. When the irre¬ 
gularity wa.s sulisoquently brought to tlie 
notice of the Subordinate Judge, he directed 
the said notice.s to issue. The process-server 
was not, Iiowevcr, able to find the persons 
concerned, and affixed the notices on their 

houses, reporting at the same time that he 
AVas informed that they liad gone elsewhere. 
The service was clearly inaufllcient, but the 
learned fiubordinate Judge treated it as 
sufficient and diivcfod tho case to be beard 
c.r pay/e agiiinsf (lie tiiincrs concerned. His 
order is, undi-r tlu- '•ircnmstancos, unsustain¬ 
able. 

We allow the application and, setting a.side 
tlie order of the Suboidinate Judge, direct 
tliat he slioiild not proceed to hear the case 
against the niiunrs without complying with 


the provisions of Order XXXtl, rule.s 3 imd 
4 of tile Code of Civil Procedure. 

No order is made a.s to the costs. 

AppltcaHon rtWcp/etl. ‘ 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 600 of 1913. 

June 29, 1914. 

present: —Mr. Hallifax, A. J. 0. 
RAJARAM- -Defendant—Appellant 

versus 

VITHAL RAO and otiikus—Plaintiffs- 

Respondent. v 

TpcinHfer of Prop?rty Act o/l882)^ ss# 63, 72 

hnprovem'^nt hij inortgagce—CohstrucfioU of u?eH—C?om- 
peftnution. 

If n mortgagee in possOBiiou bf ttgrlCUltUftil 
land, witbovit tlie express or implied Consent of tUo 
inortg.igor, c instructs on the land wjII tin 

sep.^ifrttc possession or CUjoymMit of wMdh is not 
\) isslblo apart from tin l.vud and tin oonSlruotldii of 
which is not nBcessaPy to preserve the propafty 
from destruction or even deterioration, tho wall 
must be delivered with tho land tO the mortgagor 
at redemption. 

Rwgntjijn Ch^lfinr V, P.irtMsiiVtfhi IfftteWr, BO M. 
120; Kriithnr Patter v Snnirrtst PlfMr, 20 M. 124 
distinguished 4 ^ 

Anni'ichelln Ch'itti v. 8ilh:tyt JwhuI, 10 M. 327, 
followed. 

Sandon v. JfoopSr, 40 Eng.llep. 820; 6 BCAV. 048; iB u. 

J, Oh. 809; nftlrmod on appeal 14 L. J. Oh. l20; 68 H. 

R. 72; Shepnvd v. Jones, 21 Oh. D. 460; 47 Ii» T. 604; 

31 \V. R. 30S, refoiTod to. ^ 

Appeal against thfe decree of tbe District 

Judge, Betul, dated the 23rd June 191S, 
modifying that of the Muhsif, Betul, dated 
the 26th February 1913. 

Mr Atmarrim Phagtvanty for tbe Appellant. 
Dr, }{. S. fiour, for tbe Respondents. 
JUDGMENT.—Both plaintiffs and defend- 
ant have appealed against tlie judgment of 
the lower Appellate Court* The appeal of 
the former is Second Appeal No. 618 of 1913, 
and botli appeals will be governed by this 
judgment. Tbe plaitttiffs stted to redeOto 
certain absolute occupandy fields mortgaged 
in 1884 by tl'.eir deceased father with the 
defendant and his deceased father as security 
for a loan of Rs. 200. The pi'O^erty ^vas 
placed in the posse.ssion of the mortgagees 
Avho were to enjoy tbe nsttfrnet in lieu of 
intei*c.st. The defendant resisted redemption 
on tbe ground that about a month after the 
execution of the mortgage-deed, the mOrtgfftB'^if 
executed a simple bond for Rs. 331 hi 
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favour of-the mortgagees, in wliich he agreed 
that that amount should he cliarged on tlie 
property along with tlie amount already 
secured by the mortgage. There is a concur¬ 
rent finding of both the Courts below based on 
a full consideration of all the evidence given 
by the defendant, that he has failed to prove 
e.vecution of this bond by the father of tlie 
plaintiffs, which the plaintiffs denied. The 
whole of the defendant’s second appeal is 
based upon this bond, and as we are now 
bound by the finding of fact that it was 
never executed by the plaintiffs’ father, that 
appeal must be dismissed. I may saj'^ that 
if I had the power to interfere with that 
finding, I could find no reason for doing 
so. 

The plaintiffs’ appeal has reference to the 
question of addition to the price of redemption 
of the cost of a permanent improvement to 
the mortgaged property by tlie mortgagee 
in possession. The defendant constructed 
on the property a brick well at a cost of 
Rs. 300, which is still in existence, without 
obtaining the consent, express or implied, 
of the plaintiffs or their father. In the first 
Court the defendant’s claim to recover tlie 
cost of this well was disallowed, on the 
ground that there is nothing in section 72 
of the Transfer of Property Act under 
which he can claim the value of any such 
improvements.” In appeal the learned Distrcit 
Judge added the Rs. 300 to the amount 
decreed as the price of redemption, and it 
is on this point that the plaintiffs are now 
appealing. 

The learned Judge first refers to the two 
Madras cases of Itangayya Chettiar v. 
FaHhasarathi Naicker (1) and that immediate¬ 
ly following it in the reports, Krishna Fatter 
V. Srinivasa Fatter (2). In the first of 
these, he says, “ the Madras High Court 
has emphatically denied the right of the 
mortgagee to any allowance for impi'ove- 
ments,” but in the second he finds the 
principle enunciated that compensation is pay¬ 
able, provided the improvement is permanent 
and existent in reasonably good condition at 
the time of redemption. “This too,” he writes, 
“lias been the view taken in Rashidunissa v. 
Bhup Singh (3), where allowance was made for 
a pacca well which had been made, but not 

(1) aoM. 120. 

( 2 ) 20 1 ^ 1 . ^ 24 . 

(:i) 3 A. L. J. 24 N, n. 


for mud houses for tenants or the co.st of 
manure distributed to the tenants.*' 

All three cases liave been misunderstood. 
In the first Madras case the person held not 
to be entitled to compensation for improve¬ 
ments was not tlie mortgagee but tlie 
purcliaser of tlie equity of redemption. As 
it happened, the same person was first 
mortgagee of the property, but he did not 
figure in the suit nor was he in possession 
of the property in that capacity. All tliat 
the judgment says on the matter under 
discussion is this: The claim for alleged 

improvements said to liave been effected by 
the first mortgagee since his purchase cannot, 
we think, be allowed. In this respect he is 
in no better position than the mortgagor 
liiniself who may choose to spend money on 
his property. We cannot accede to the view 

that the improvements were made by the 
pni’cliaser in tlie character of mortgagee, 
for in that capacity he is not shown to liave 
been entitled to possession.*’ 

In the second case, Krishna Fatter v. 
Sri)iivasa Fatter (2), their Lordships were 
dealing, not with a claim for compensation for 
improvements, but with a decree which had 
already allowed that claim, and that not 
under the ordinary law but under an implied 
covenant arising out of local custom in 
reference to mortgages by way of kanom in 
Malabar. The matter before the High Court 
was one of the diminution in the value of 
improvements tliat took place between the 
decree and the redemption, and it was held 
that the mortgagor could not be called upon 
to pay for improvements not in existence at 
the time of redemption, even though tliey liad 
existed when the decree for redemption was 
passed. 

The reference to the third case seems to be 
wrongly stated. In Grour’s Law of Transfer 
in British India it is given as 2 A. L. 
J. 24 (s. X.) indicating, I understand, 
the “Short Notes” of other cases attached to 
the full reports of more important ca.ses 
in the Allahabad Law Journal. I have been 
unable to find the reports in the Short Notes,'*' 
but if, as is probable, the learned Judge got 
his report of the case from Dr. Gour’.s 
Treatise, where it is mentioned, he has mis 
quoted it. He speaks of a well being made 
Dr. Gour’s account of the case speaks of a 

* The Short Xote in (jucstion is *jriven in 3 -V L T 
24.—rj. 
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well being re-constructed. Clause (6) of 
section 72 of the Transfer of Property Act 
leaves no doubt of the right of the mortgagee 
in possession to re-construct a well on 
agricultural land at a reasonable cost. 

The case, as it appears to me, is governed 
by section 63 of the Transfer of Property 
Act. The leading cases of Sandon v. 
Hooper (4) and Shepard v. Jones (5) are 
not under that Act. None the less the 
former enunciates exactly the principle of 
section 63 and the latter was not a 
redemption suit but a suit by the mortgagor 
for an account of the proceeds of a sale 
effected by the mortgagee under his power 
of sale. The only case directly in point 
seems to be Arnnacliella Chetti v. Silhayi 

where the liability of the mortga¬ 
gor to pay for any improvements except 
such as are mentioned in clause {b) of 
section 72 was emphatically denied, unless 
the improvements were made with his consent 
given in circumstances making it equivalent 
to a promise to re-iraburse the mortgagees. 
This restriction of the kind of assent 
necessary to bind the mortgagor may be, 
as Dr. Rash Behary Ghose suggests on page 
556 of liis work on Mortgages, too narrow, 
but the ruling is otherwise merely an 
affirmation of section 63 of the Transfer 
of Property Act. 

It was argued here that the word **ac- 
ce.ssion” in section 63 does not include 
improvements or additions of the kind 
with wliich we are now concerned. That 
this is entirely untenable is clear from 
the words of the last three of the four 
paragraphs of the section, and still more 
so from the second instance of an accession’* 
appended as an illustration to section 70 
of the same Act. It is clear that separate 
possession or enjoyment of the well apart 
from tlie land is not possible. It must, 
thorefoi’e, bo delivered with tlie property. 
This has been the case of both parties 
all along. It i.s also clear that its con¬ 
struction was not nocessaiy to preserve 
the property fi'om destruction or even 
deterioration, JH»r did the mortgagor ever 
consent to its construction in any way. 


(•IJ Kng. K.'p. SJO: 0 iicuv. 12 b. .1. Ch. 309; 
Affirmed oa Ai>})cal I t L. f'li. 120; 03 K. K. 72. 

(a) 21 Ch. 1). -KJO; 47 b. T. 004; 31 W. lb 30S. 

{(}) 10 M. 327. 


He is, therefore, not bound to pay its cost 
to the mortgagee. 

The decree of the lower Appellate Court 
will, therefore, be modified by the substitution 
of Rs. 200 for Rs. 500 as the amount 
payable for redemption. The amount of 
Rs. 200 was deposited in Court before 
the institution of this suit which was 
made necessary by the defendant’s refusal 
to accept it as suflficent. The defendant must, 
therefore, pay the whole of the costs of this 
litigation in all three Courts. 

Decree modified. 
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OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Application No. 133 op 1914. 
November 16, 1914. 

Present :— Mr. Lindsay, J. C., and 
Mr. Stuart, A. J. C. 

FARZAND ALI KHAN— Plaintiff— 

Applicant 

versus 

Mir AMIR HAIDER— Defendant— 

Opposite Pauty. 

Foruia pauperis, leave to sue in, application /or— 
Personal right—Death of applicant hefoi'e leave granted 
—Legal representative not entitled to continue appUca^ 
tion—Civil Procedure Code {Act V o/1903J, 0. XXII, 
r, 3. 

Tlio right to make an application for leave to sue in 
forma pauperis is a personal right, and if the applicant 
(lies before the leave is granted and the suit is pend, 
ing ill Court, his legal representativo cannot be 
allowed to continue the application, although he may 
jiresent a like application fresh and independent, 

Lnlit Mohan Mandal v. Satish Chandra Das, 4 C. b. 
J. 234; 33 C. 1163, followed. 

Application against the order of the 
Subordinate Judge, Rai Bareli, dated 29th 
June 1914. 

!^^r. Muhammad Siddiqne, for the Appli¬ 
cant. 

Babu Aditya Prasad, for the Opposite 
Party. 

JUDGMENT.—This is an application for 
revision of an order of the Subordinate Judge 
of Rai Bareli passed in the following 
circumstances. 

One Dalel Khan made an application to 
the Subordinate Judge for permission to sue 
in forma pauperis for the recovery of possession 
of a faluhdari estate, While his application 
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for such permission was pending Dalel Khan 
died on the w*2nd Marcli 1914, and on the 
15th of April 1914 an application was 
presented to the Couit by one Farzand AH 
Khan, who described himself as the son of 
Dalel Khan. Tlie application purported to 
be under the provisions of Order XXII, rule 
3, of 'the Code of Civil Procedure. The 
petitioner asked that in the proceedings 
connected with the application for permission 
to sue in forma pauperis his name might be 
substituted in place of the name of his father. 
He alleged himself to be the legal representa¬ 
tive of his deceased father. The applica¬ 
tion was refused by the learned Subordinate 
Judge on the ground that the terms of Order 
XXII, rule 3, did not apply to the case. In 
support of his order the learned Judge relied 
upon the case reported as Lalit Mohan Mandal 
V. Satish Chandra Das (1). In that case 
it was held that where there is only an 
application for leave to sue in forma pauperis 
but no suit pending in Court and the appli¬ 
cant dies before the leave is granted, the right 
cannot survive in the legal representative of 
the deceased applicant. At page 1168 the 
learned Judges observed:—*‘The right to make 
such an application (that is, an application for 
leave to sue in forma pauperis) is obviously a 
personal right, and cannot survive in the legal 
representative, who may or may not be a 
pauper himself.” It appears to us tliat the 
law on the subject is perfectly clear and has 
been correctly laid down in the judgment of 
their Lordships of the Calcutta High Court 
just referred to. The applicant liere was not 
entitled to go to the lower Court and ask 
that he should be allowed to continue the 
application presented by his father, merely on 
the ground that he had become the legal 
representative of his father after the latter’s 
decease. It was open to the applicant to 
present a fresh and independent application 
asking for leave to sue in forma pajiperis. He 
did not, however, take that course because, as 
would appear from the admission made b^' 
the applicant’s Counsel here, that any sun 
brought by the present applicant now woula 
be beyond time. We agree with the view of 
the law taken by the lower Court. Tliis 
application fails and is dismissed with costs. 

Application rejected. 

(1) 33 0. 1163; AC. L. J. 234 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sbico.xD Civil. ArcKAii No. 280-E of 1912. 

September 17, 1913. 

Present :—Mr. Mittra, Offg, A. J. C. 
JAMNA DAS— Dkfendaxt No, 2—Afpellant 

versus 

PAIKU— Defendant No. 1 and another 

- P I. A IN T1F F- R E S PON D E NTS. 

Land Ruler, 1876—Iz^iradar— hy 
occupanciptcnant—Expiry oj izardar’s terinSubse^ 
ijHCnt mortyaye in farour of third party—Priority. 

Ill order to seeure the premium of a jiermanout 
lease, defendant No. 1 executed in favour of tlie 
plaintiff, a registered mortgage-deed of his riglit in a 
tield, and aii izaradar on the village becoming kdialra on 
theexpirvof the mortgagee-/ 2 i//Yo/nr’.Nterm, thedefend- 
ant-mortgagor was recortled as tlie ocenpant of a sur¬ 
vey mimbcr. Subsetpieiitly he mortgaged his right 
to defendant No. 2: 

Held, that the mortgagorbs title as a permanent 
tenant under the plaintilY did not come to an end on 
the village becoming hdcitra and that as he did not 
acquire a new, independent title unconnected with 
liis title under the plaintiff, the plaintiff’s mortgage 
was enforceable as against the snbsetpient mortgagee. 

Second appeal against the decree of the 
Additional District Judge, East Berar, 
Amraoti, dated tlie 5th March 1912, con¬ 
firming that of the Munsif, first cla.ss, Yeotmal, 

dated the Sth July 1911. 

Mr. G. r. Dcshmuklty for the Appellant. 

Mr. M. P. Dixit, for the Respondents. 

JUDGMENT.—The plaintiff Jagoba was 
an izaradar of Mouza Khorad Kliurd in 
the District of Yeotmal under the Waste 
Land Rules of 1876. Paiku, the first defend¬ 
ant in this suit, entered into a tran.saction 
which lias been described as a sale of held 
No. 15. This is obviously a misdescription, 
for Paiku appears to have agreed to pay 
rupees six a.s the annual lent for the 
field. The sale-deed is not on the record. 
The consideration for this transaction was 
rupee.s two hundred and fifty. If the 
transaction were a sale, it would be the 
price, but if, as I liold it to be, a permanent 
lease,’ it was only a permium. To secure 
payment of this sum of Rs. 250 an unregister¬ 
ed mortgage-deed of Paiku’s right in the field 
was executed. Subseciuently, on the 2/th 

Vugust 1904, a registered mortgage was given 

favour of the plaintiff. Ihe i-~aiada} had 
only a limited term of years which expired, 
it seems, on the 31st March 1905, L nder 
the rules Jagoba became a Patel of the 
village. Paiku was recorded as the occupant 
of a survey number on the village becoming 

hhaUa, Oa the 30th March 1907, Paiku 



716 


INDIAN CASKS. 


I 


[1916 


JAJIXA DAS V, PAIKC. 


mortgaged his rights to the defendant No, 2, 
now appellant before me. The sole question 
raised before me is wliether the mortgage 
in favour of Jagoba, the plaintiff, is enforce¬ 
able as against the subsequent mortgagee. 
Ordinarily this would be the case. The 
point for decision is whether the title of 
Paiku as a permanent tenant under Jagoba 
came to an end and whether on the village 
becoming khalsa, Paiku acquired a new 
and independent title unconnected with 
his original title under Jagoba. 

The Transfer of Property Act was not 
applicable to Berar in 1904. The hwer 
Appellate Court has rightly pointed out 
that section 43 of the Transfer of Property 
Act has, therefore, no application to this 
case. It does not by any means follow that 
the principle of law underlying the section 
cannot be applied as a rule of equity, 
justice and good conscience. I am not 
able to agree with the learned Judge in 
the lower Appellate Court that section 18 
of the SpeciHc Relief Act lias any bearing 
on the case. That section obviously refer.s 
to contracts to be specifically enforced. 
This is not a case for specific performance 
of a contract. We are dealing here with 
a conveyance under a registered instrument 
by way of a mortgage. Cases have been 
cited in tlie lower Courts without a clear 
comprehension of the principles laid down 
therein. For example, the case of Jaggan. 
naNi V. IHbht) U) is merely an illustration 
of the well-known principle tliat a mere 
spes snccessiouis is not the subject-matter 
of a transfer operating pnesenfi, whatever 
equities may arise out of such a transaction. 
The case of Gangahat v. Baswaut (2) is 
one of sale of property inalienable at the 
time of the sale. In this case, the izamdar 
iiad a fixed term of years, but lie was 
to be made at least i^atel of the village 
on tlie expiry of the term. But it seems to 
mo that the tenancy wliicli lie created during 
liis term could not be altogether ignored by 
the Government. Rule V of tlie Waste Land 
Rules of }87G says ‘"that tlie lessee will make 


liis own arrangements with bis tenants during 

tlie period of bis lease. * * # 

tenants will bold on terms mutually agreed 

on and will enjoy such rights and privileges 
(1) 1 Iml. Cus. HIM; M X. 5S; G A. I,. J. tl); A.w. N 
(1008) 284. 


(2) 6 Ind. Cas. 8GG; 84 It. 175; 12 bom. b. \{. pp}. 


as they may be entitled to Under thu laws 
and rules in force.” The arrangements to be 
made are not stated to be for the period ol 
the lease, but during the period of the lease. 
The rules do not contemplate ejectment of 
existing tenants who have brought waste 
land under cultivation, provided they are 
Avilling to pay the Government as-sessment. 
This liability to pay a possibly higher rent 
does not make Paiku’s tenure a new and 
independent tenure not arising out of hia 
original tenure. In the absence of an express 
rule declaring the determination of all exist¬ 
ing tenancies, it mu.st be held that Faiku 
liad a legal right to be recognised as an 
occupant of a survey number on the expiry of 
Jagoba's lea.se, provided he accepted the Go¬ 
vernment assessment to be fixed by com¬ 
petent authority. During the izara periodi 
the izaradar represented the Government, just 
as a thehxdiir represents the malgiizar An 
the Central Provinces. The power to create 
a tenancy is presumed, in the absence of a 
stipulation to the contrary, in the lease or 
theka. This power is expressly given by 
rule V above-quoted to the izaradar. On the 
termination of the theka the malguzar can¬ 
not treat a tenant put into possession by the 
thekadar as a trespasser, if it was within 
the scope of his authority to create a tenancy. 
When the Government steps back into the 
shoes of the izaradar on the expiry of the 
izara^ the Government is not empowered by 
the rules to treat the existing tenants as 
trespassers. The possibility of enlargement 
or curtailment of existing rights does not 
make the tenancy a new tenancy so as to 
extinguish all incnmbi*ancea on it. The 
Bombay case quoted has no application as 
Paiku’s rights during the izara^ as granted 
to him by the izaradar^ were alienable. The 
ense of Oaya Bin v. Kashi Gir (3) is one 
whore the property was not vested in the 
transferor at the time of the transfer. The 
present case is analogous to tliat of renewable 
lease-holds, and in such cases it has been held 
that if the mortgagor renew, although not 
in accordance with the covenant to renew, 
the new lease will be held to be a graft 
on the old one, and subject in equity to 
the sajne mortgage as affected the old 
lease.” (Robbings Law of Mortgage, edition 
1897, page 165.) 

(8) 29 A. I(i3; 4 A. U. J. 57; A. W. N. (1907) 7. 
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Applying tlie above principle to this 
case, the mortgage was valid in its inception. 
It did not come to an end in 1905. It fasten¬ 
ed itself on Paiku’s riglit as an occupant 
of a survey number. It is, therefore, enforce¬ 
able against tlie appellant. 

The appeal is dismissed with costs. 

Appeal (lisiniaaed 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civii. Appeal No. 102 of 1918. 

July 1, 1914. 

Present: Mr. Kanhaiya Lai, A. J. C. 
ABDUL BASIT and others—Defendants— 

Appellants 

versus 

KHODA BAKHSH— Plaintiff and 
ABDUS SALAM and another—Dependants 

—Respondents. 

Evidence Act (I of 1872), .v. 92— EvidencCy e.vfrinsic, 
admis.'iibilify of — Transaction^ real nature of, can be 
proved by oral evidence—Conduct and acts, sub- 
sequent, of parties to transaction—Sale really 
mortgage. 

Extrinsic evidence as to acts aud conduct of parties 
to a transaction is admissible to show the real nature 
of the transaction (e. </,, to sliow that a sale-deed is 
really a mortgage-deed), not by wliat they intended 
to do, but by what they did or have been doing. 

Khankar Abdur Rahman v. Ali Hafez, 2S C. 250; 
4 C. W. N. 351; Mahomed Ali Hossein v. Nazar Ali, 28 
C. 289; 5 C. W. N. 326; Preonath Shaha v. Madhic 
Sudan Bhuiya, 25 C. 603; 2 C. W. N. 502; Kashi Nath 
Dass V. Hurriliur Mookerjee, 9 C. 898; 3 C. L. R. 
11; 5 Shoine L. R. 75; 8 Ind. Jur. 89 and Baksu 
L'lkshman v. Govinda Kanji, 4 B. 594, referred to. 

Achutaramaraju v. Subbaraju, 2o M. 7; H M. L. 
J. 370, dissented from. 

Balkishen Das v. W. F. Legge, 22 A. 149; 27 1. A. 58, 
4 C. W. N. 153; 2 Bom. L. R. 523; 7 Sar. V. C. J. 601; 

explained. 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated 31st Januai*y 1913, 
reversing that of the Munsif, Sanehighat, 
dated 21st September 1912. 

Mirza Sami Ullah Beg, for the Appel- 

ants. 

JUDGMENT.—The plaintiff brought thi.s 
suit for redemption of a mortgage of 21st 
September ISSO, on tlie basis of a deed of 
sale, on the allegation that, the Muhammadan 
Law forbidding the taking of interest, the 
document of title was prepared in the form 
of a sale-deed, and not in that of a deed of 


mortgage. The defendants denied that any 
mortgage was effected, but insisted that the 
transaction was one of sale. They denied 
any oral agreement as to redemption of 
property and tliey relied upon section 92 of 
tlie Evidence Act to protect tliem. The Court 
of first instance in a very elaborate judgment 
dismissed the claim, finding tliat the deed 
was a deed of .sale, tliat probably oral evi¬ 
dence varrying its contents should not 
Iiave been allowed, but tliat, if tlie evidence 
recorded were properly admitted, it 
failed to prove the oral agreement relied 
upon. 

The lower Appellate Court followed the 
rulings in Khanl-ar Aluhir llahmoii v. Ali 
Hafez (1) and Mahomed Ali Hossein v. Xazar 
Ali (2) and dissented from the ruling in 
Achutarn)narajn v. Snbharajn (3). It ruled 
that evidence of the acts and conduct of the 
parties could be admitted. It proceeded to 
consider the evidence as to the acts and con¬ 
duct of the parties, and came to the unhe.sitat- 
ing conclusion that the transaction in 
reality was, and was intended to be, a mort¬ 
gage. 

Appeal is laid on the grounds that no oral 
evidence is admissible to prove tliat the 
transaction is a mortgage-deed and not a 
sale-deed. 

In AcJmtaramarajn v. Subbaraju (3) the 
plaintiff brought a redemption suit against 
the defendant on wliat purported to be, on 
the face of it, an unconditional deed of sale 
and contended tliat he was entitled to adduce 
evidence of subsequent conduct of himself 
and the defendant to sliow that the transac¬ 
tion was in fact not a sale but a mortgage. 
The learned Judges dissented from the two 
rulings reported as Khankar Abdur Rahman v 
AliHafez {!)and Mahomed Ali Hossein v. Kazar 
yl?i(2),and refu.sedto allowtheovidence. Their 
argument was that evidence which consisted 
of the acts and conduct of tlie parties, was 
evidence from which an inference miglit be 
drawn that there was an oral agreement to 
vary the term.s of the contract; and that, 
therefore, such evidence could not be allowed. 

I have no liesitation in agreeing with the 
view whicli lias been taken by the Calcutta 

(1) 28 C. 256; 4C. W. N. 351. 

(21 28 C. 289; 5 C. W. X. 326. 

(3) 25 M. 7; 11 M. L. J. 370. 
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High Court and in disagreeing -with the 
Madras view. In Kashi Nath Bass v. 
Hurrihnr Mooherjee (4) it was held that 
subsequent conduct and surrounding cir¬ 
cumstances can be given in evidence to show 
ill certain circumstances the real nature of 
the transaction. This was followed in 
Preonath Shaha v. Mndhn Sndan Bhuiya (b) 
and in the two instances in Khanhar Ahdur 
Bahaian Mi Hafez {\) nnd Mahomed Ali 
Hossein v. Nazar Ali (2). In the case re¬ 
ported as Baksu Lakshman v. Govinda Kaaji 
(6), Melvill, J., delivered a judgment, which 
was cited "with much approval bj^ several 
Courts subsequentlj', in which he put 
the matter in a nutsliell: “if it appear 
clearly and unmistakeably, from the conduct 
of the parties, that the transaction lias been 
treated by them as a mortgage, the Court will 
give effect to it as a mortgage.” This 
principle is not at variance with the provi¬ 
sions of section 92, if they are carefully 
considered. The appellant i-elies upon the 
well-known Privy Council ruling in Balk'ishen 
Bass v. ll'.-F. Fegge (7), where their Lordships 
refused to admit oral evidence of intention 
for the purposes of construing a deed or 
ascertaining the intention of the parties. 
No evidence is offered of any oral agreement 
or of any statement. 

In Ameer Ali\s Evidence Act, Second 
Edition, page G20, reference is made to an 
unreported ruling of the Calcutta Higli 
Court (Second Civil Appeal No. 69G of 1S99) 
in which it is said that evidence of intention 
is obviously inadmissible, luit, in con¬ 
formity with the established principles, 
the Courts may always, in order to judge of 
the nature of a transaction, have recourse 
to the acts and conduct of the parties and 
to the circumstances, as for example, where 
it is sought to show tliat an apparent sale 
was really only a mortgage, to the circum¬ 
stance that property which was worth 
Ils. 250 was apparently sold for Its. 35. 
Evidence in .short is admissible in order to 
show the true nature of t1ie transaction, not 
by what the parties intended to do, but by 
what the parties did or have been doing. 

( 4 ) 0 C. 898; 13 C. L. K. 11; r, Hlomo L. ]?. 75; 8 
ItkI. Jur. 89. 

(5) 25 C. G03; 2 C. W. N. 592. 

(9) 4 Ik 594. 

(7) 22 A. 149 (P. C.); 27 T. A. 58; 4 C. W. N. 153; 2 
Ijoin. L. K. 523j 7 Sar. P. C. J. 601. 


In the pre.sent instance the evidence is 
remarkably clear that the partie.s acted upon, 
and treated this document as a mortgage 
from its very inception. 

Mutation was applied for by the defendant 
as mortgagee; and he is so recorded ^ in the 
Government papers; and it is further proved 
that he had executed several other ostensible 
deeds of sale between 1S7G and 1879 which 
were in reality deeds of mortgage, in which 
the consideration money was re-paid, the 
property restored, and the deeds returned to 
the so-called vendors from whose custody 
they were produced. 

Fev the above reasons the appeal is dis¬ 
missed. The respondents may have their 
costs. 

A ppea I d ism issed. 


ALLAHABAD HIGH COURT. 

Second Civil Aim'eal No. 470 of 1913, 

November 11, 1914. 

Present :—Justice Sir George Knox, Kt. 
DIWAN SINGH and another—Plaintiffs • 

—Appellants 

verstis 

RANDHERA— Defendant—Respondent. 

Agra Teuaneg Act (//o/190I), s. 95—JitnVdidion 
—Suit for declaration that plaintiff is an occupancy 
tenant—Jurisdiction of Civil or Bevenue Court. 

A suit for a declaration that the plaintiffs are 
occuj)ancv tenants of a certain land and that the 
defendant is not joint with them in such holding is 
cognizable by a Uevenuo and not by a Civil Court. 

Second appeal from the decision of the 
District Judge of Aligarh, dated 14th Janu¬ 
ary 1913. ^ 

!Mr. M. L. Aganvala, for the Appellants. 

Mr. Sawhny^ for the Respondent. 

JUDGMENT.—This is a suit brought by 
the plaintiffs wdio are appellants in this 
Court. The relief which they ask for is 
that the fact may be declared that they, 
the plaintiffs, are the occupancy tenants of 
10 highas 19 hiswas pukhfa of land entered 
in the schedule to the plaint and that the 
defendant is not joint with them in the said 
holding. Both the Courts below have dis¬ 
missed the claim. The lower Appellate 
Court has dismissed it on the following 
ground. It declines to go into the question at 
all whether the respondent has or has noj 
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occupancy rights of his own in the land. That 
is, it says, not the question for a Civil Court 
and it declines to touch it. But it goes on to 
say that in its opinion, upon the facts which 
have;been found to be admitted and proved, the 
respondent is a sliarer with the plaintiffs and 
that he was really a partner with the plaint¬ 
iffs. One of the partners cannot get rid of 
the other summarily as he could have a 
labourer. A partner cannot be ejected unless 
he has contravened the terms of partnership. 
There is ho suggestion that this has been 
done and it does not appear that the respond¬ 
ent has ever denied the title of the pla'intiffs- 
appellants. On these grounds also it is not 
proper to make the declaration asked for. 
In this Court the pleas taken in appeal ai'e 
that the plaintiffs are entitled to a decree on 
these findings, that it is inconcievable that 
occupancy rights should accrue in favour of 
one only of two partners, and that the fact 
found that occupancy rights accrued in favour 
of Ram Kuar, the predecessor of the appel¬ 
lants, only siiows that she Avas the only 
tenant. Now the matter in dispute between 
the parties is really Avhether Raiidhera is or 
is not an occupancy tenant of the holding in 
dispute. The appellants could have made an 
application to determine this matter by ac¬ 
tion taken in accordance with section 95 of the 
Agra Tenancy Act of 1901. The objection 
raised that the zemindas are no parties to this 
suit is, in‘my opinion, entitled to no weight. 
Grantedthattheappellants wanted toliave this 
matter decided, it is open to them to join the 
land-liolder or land-holders and Randhera in a 
suit under section 95 of i hat Act. This being 
so, no Court other than a Revenue Court shall 
take cognizance of any dispute or matter in 
I'espect of Avhich a suit might be brought 
under section 95 of tlie said Act. I dismiss 
this appeal Avith costs including fees in this 
Court on the higher scale. 

Appeal dismissed. 


COURT OF THP] BOARD OF REVENUE, 

UNITED PROVINCES. 

Revxce Petition No. 5 of 1&13-14 of 
Bara Baxki District. 

April IG, 1914. 

Present: —Sir Duncan Colvin Baillie, S. ^1 
Paja UDIT NARAIN SINGH— Defendant 

—AI'RELLANT 
versus 

GUR CHARAN and others—Plaintiffs 

—Respondents. 

Heirs of tetioufy occupafiou by—Xotice of ejectment^ 
delay in issue of, ef'eef of — Landlord's coudiicf — 
Ac<iu{esceuce—Cnsfautped notice—Statutory period, 
fresh, com menceincnt of. 

Wliere the heirs of a deceased tenant continued 
to hold for tliree years after tlieir right to hold 
as such had ceased, and the landlord received no rent 
for that period but took measures for that purpose 
and eventually issued an unstamped notice of eject¬ 
ment; 

Held, that the landlord must under the above cir- 
cumstancos be taken to liave acquiesced in the lieirs’ 
holding, so as to giA'e them a fresh statutory period, 
and that thus the unstamped notice was insufficient. 

Appeal from the decree of the Commis¬ 
sioner, Fyzabad, dated 14th July 1913, 
reversing that of the Assistant Collector 
Bara Banki, dated Lst March 1913. 

FACTS.—An ordinary tenant Avhose term 
of tenancy Avas to expire in 1318 FasU, died 
in ISlHFasIiy and after his death his sons, the 
plaintiffs, began to cultivatethe land. The de¬ 
fendant landlord did not realise any rent from 
the plaintiffs forl318Frt*7i, butdistrained tlieir 
crops in 1319 Fash', appointed a receiver for 
tlie purpose, but subsequently released the dis¬ 
traint and did not put the crops to auction; 
he did nothing in 1320 Fasti, but issued 
against the plaintiffs an unstamped notice of 
ejectment for 1321 Fasti. 

Noav, theplaintiffs’ possession of the land up 
to 1318 Fasti being one authorised under 
.section 48 of the Oudh Rent Act, the points 
to decide AA'ere,— firsthj, Avhether the 
defendant could under the circumstances be 
said to have acquiesced in the plaintiffs^ 
holding the land, so as to give them a fresh 
statutory period from 1318 Fasti, and thus, 
secondly, Avhether the unstamped notice Avas 
insufficient. 

The Court of fir.st instance decided both 
the points in the negative, Avhile the Com¬ 
missioner on appeal recorded findings in the 
affirmative on those points. 

Babu Ham Chandra, for the Appellant. 

Babu Hem Chandra Ben^ for the Respond-' 

ents. 
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JUDGMENT.—I -see no reason to differ 
from the OommisioneUs finding. There was 
a delay of three years in issuing the notice 
and i think that the Commissioner has 
correctly held that an unstamped notice 
could not in these circumstances issue and 
that a new statutory period has begun. 

The appeal is dismissed Avith costs on 

appellant. 

Appeal disini^sed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Arpgal No. 103 oi’ 1912. 

February 14, 1914. 

Present: —Mr. Hallifax, A. J. C. 

NARAYAN and others—Plaintiffs— 

Appellants 

versus 

MAHADEO —Defendant—Respondent. 

Mortgage —Forecloxure i*uit—Subsequent mortgagor 
made party at his own request—Suit barred os against 

Jiifn, _ }yhether he can plead Jimifation — Suit, whether 

to be dismissed- -^Proper order to pass. 

Where in a suit for foreclosure a subsequent luort- 
gageo was made a co-defendant at his own rec|ueHt 
and with the consent of the plaintiff but after the 
pciiod of limitation as against him liad expired: 

Held, (1) that tlie suit against him was barred; 

but that, inasmuch as lie was made a defendant 
at his own request, he could not raise the plea of limi¬ 
tation; 

(3) that the suit against him ought not to be dis¬ 
missed, but that the order making him a defendant 
sliould be set aside. 

Firht appeal again.st the decree of the 
Additional District Judge, Nagpur, dated 
the 23rd July 1912. 

Mr. H. C, Ihdt Chaiidhari, for tlie Appel¬ 
lants. 

Mr. M, B. Kinkhede, for the Respondent. 

JUDGMENT.—The plaintiff.s sued on a 
mortgage executed in 1893. The plaint wu.s 
signed on 30th of July and pre.seuted on 
the 5th (tf August 1910, so that it was 
only ju.st within time. Tlie defendant 
Lakhmichand holds a mortgage over a 
portion of the pr{)perty, wliich is dated 
the 13th of July 1910. lie was not im¬ 
pleaded in the suit at its institution, but 
applied liimself to l)n made a defendant in 
July 1911. Tlie pluiniids asked for time 
to consider the matter and on the 7th 
August 1911 their Pleader stated that they 
had no objection to bis ))eing made a 


tlSla 

defendant. This Avas accordingly done and 
Lakhmichand Avas called npon ^^o plead- 
His main plea Ava.s as folloAv.s: The de? 

fendant No. 5 has been joined as a CO- 
defendant to this suit after the limita¬ 
tion for filing the suit as against him had 
expired. The plaintiffs are not, therefore, 
entitled to have any foreolosure decree 
passed as against him. The plaintiffs’ suit 
is barred by time and should be dismissed 
Avith costs and the defendant’s costs certi¬ 
fied against them.” He then went on, in the 
alternative, to deny execution and attestation 
and receipt of consideration, and to plead satis¬ 
faction, estoppel by conduct, absence of 
any agreement to pay the interest claimed, 
collusion betAveen the plaintiffs and the 
mortgagors and failure to join several neces¬ 
sary parties both as plaintiffs and defend¬ 
ants. 

The plaintiffs replied that they had never 
lieard of the fifth defendant’s mortgage 
before, Avbich seems highly probable when 
Ave consider the date of its execution, a 
fortnight before the plaint Avas signed, three 
Aveeks before it was presented and less than 
a month before the period of limitation 
for the claim, and all other such claims 
between twelve and sixty years old, ran 
out. They Avent on to plead that limita¬ 
tion Avas no bar to their getting a decree 
against Lakhmichand because he had come 
into the suit at hi.s own request, with 
Avhat Avas practically an offer to redeem if 
the mortgage should be found to be valid, 
and bis right of redemption Avas not barred 
by time. They further traversed all his 
pleas of fact, Avhich they described as in¬ 
consistent Avith considerable truth. Thd 
first issue framed Avas: Is the claim 
barred against defendant No. 5 because he 
Avas joined after the period of limitation 
for filing the suit had expired?’* It was, 
of course, held that the suit against Lakhmi¬ 
chand Avas barred by time. So much of 
the suit Avas accordingly dismissed, but 
Laklimichand aa'us ordered to pay his OAvn 
costs because he liad been made a defend¬ 
ant at his oAvn request. 

It Avill be convenient to confine the dis- 
cussson to this portion of the case for the 
present. In their petition of appeal the 
plaintiffs pray that their claim shall be 
decreed against Tjakhmichand as avoII. Their 



INDIAN- CASES. 


721 


Vcl. Xxvi] 


NARAYAN C. MAHADEO. 

learned Pleader lias, however, retired 
in argument from this obviously untenable 
position and urges now that Lakhmichand 
should only be discharged from the suit 
as an unnecessary party and that the suit 
against him should not be dismissed. That 
no decree for foreclosure could be passed 
against Lakhmichand is very clear from 
the ruling of the Allahabad High Court in 
Santoale Singh v. Ganeshi Lai (1), and tlie 
^hng of a Pull Bench of the Calcutta 
High Court in Ramktnkar Biswas v. Akhil 
Chandra Chaudhun (2). The case now put 
forward is that Lakhmichand in elfect 
pleaded a paramount title and was, there¬ 
fore, not a necessary party to the suit, 
and he should, therefore, have been dis¬ 
charged from it : Sanwal Singh v. Ganeshi 
a; and Jaggeswar Butt v. Bhnhan Mohan 
Mdia (3), This is practically what is urged 
in the petition of appeal, though the re¬ 
lief asked is overstated. 

The respondent Lakh midland’s reply is 
that as the plaintiffs agreed to his being 
made a party to the suit and accepted his 
challenge to try out the question of limitation 
and went to trial on that issue, they cannot be 
allowed to urge in appeal for the first time 
that he was not a necessary party to the 
suit. 1 he rulings quoted in support are the 
latter part of the same Calcutta case of 
Jaggesivar Butt Bhuhau Mohan Mitra (3) 
and the ruling of this Court in KashainKhan 
V. Musammaf Saivitri ( 4 ). This argument is 
based on a misconception of the facts. The 
plaintiffs never accepted any challenge to 
have the question of limitation tried out, nor 
did any such issue arise from the pleadings. 
They admitted that their suit for foreclosure 
was barred by limitation against Lakhmi¬ 
chand, as it very obviously was, but plead¬ 
ed that, as-he had come in at his own 
request, the suit ought to be treated as a 
redemption suit filed by him, which was 
not so barred. 

The defendant came in with an offer 
which the plaintiffs were quite justified in 
regarding as an offer to waive the question 
of limitation and to redeem their mortgage 
if it were found to be valid, in order to 

(1) 20 Iml. Cas. 41; 35 A. 4^; 11 A. L. J. fiSO 

35 C 519; II U. \V. N. 350 (Rll.); 5 C. L. J. 

242; 2 M. L. T. I37. 

(3) 33 C. 425; 3 C. L. J. 205. 

19 Iiicl. Cas. 547; 9 X. L. K 3S. 


•save Inmself the trouble an.l expense of a 
redemption suit. I* was to all appearance a 
challenge to have the .suit tried out on 
the merits. Tliat they did regard it in this 
light IS clear from their reply to the 
defendant when he put in his plea of limi¬ 
tation after being made a party, and from 
their petition of appeal. It was obviously on 
that understanding that they agreed to hi.s 
being made a party. The Calcutta ruling 
and that of this Court which have been 
quoted on behalf of Lakhmichand seem to 
me, therefore, to operate much more against 
him than against the plaintiffs, and to 
debar him from asking that the suit 
against him should be dismissed. On the 
other hand, there is nothing in the priii- 
ciple.s laid down in them to prevent 
the plaintiffs asking that the order 
making Lakhmichand a party, to which they 
had agreed under a misapprehension raised 
and encouraged by him, should be can- 
celled and that his name should be removed 
from the list of defendants. This is ivhat 
they mean when they .speak of his being 
discharged, though the Civil Procedure 
Code contains no mention of the dis- 
charge of a defendant. 

I am bound to admit n at i am ttill unable 
to see what difference it makes to either 
party whether the defendant is **discharged,” 
or the suit against him is dismissed. If the 
suit is dismissed the plaintiffs cannot foreclose 
against Lakhmichand, but tlieir right to do 
that and so to compel him to redeem them 
was dead long before he asked to be made a 
party to the suit. If Laklimichand or the 
mortgagors should choose to redeem the 
plaintiffs’mortgage within the time allowed by 
the decree in this suit, no question between 
Lakhmichand and the plaintiffs will ever arise. 
But if that mortgage is not redeemed and they 
get possession of the property they will then 
be able to redeem Lakhmichand as they will 
then stand in the slioes of the mortgagors. 

No plea of re.? judicata can be raised against 
them out of the result of the decision of this 

suit, which is apparently what both they and 

Lakhmichand anticipate, because their right 
to redeem will only come into existence when 
they get possession of the property on 
foreclosure. Both parties have, however, 
contested this appeal very strenuously, and 
their advisers seem to be convinced ’that 
each of them has a lot to gain or lose by i 
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lam r,ot prepared to say that there is no 
possibility of future advantage or disadvantage 
lu t.Lher party from the decision of this point 
though I am unable to imagine any such 
possibility. I order, therefore, that the name 
of Lakhmichand be removed from the list 
of defendants, and that the words in the 
decree dismissing the suit as against him be 
expunged therefrom. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 92 of 1912-13 of 

Gonda District. 

April 7, 1914. 

pretieuf :—Sir Duncan Colvin Baillie, S. M. 

NAGESHAR—Defendant—Ai’peleant 

versus 

RAU TAHAL—Plaintiff—Respondent. 
Ejectment — E.c-proprietdry tenant, oat of posaession 

with vendee—Vendee occupying as 
tenant, no proof as to-Snb-tenant, vendee not to be 

A person in wliosc favour cx-proprietary rights 
accrued but who has been out of possession, cannot 
assert tliem twelve years after the sale by virtue of 
which those rights accrued, and cannot, inthcabscnce 
of anv proof to the effect tlmt the person now in pos- 
session occupied the land as his sub-tenant, eject that 

person as such. 

Appeal from the decree of the Com¬ 
missioner, Fy/.abad, dated 4th July 1913, 
reversing that of the Assistant Collector, 

Gonda, dated 14th March 1913, 

FACTS.—The defendant was formerly 
a zemindar and held certain land as sir. 
In 19U2 ho sold away his proprietary 
riglits and the plaintiff purchased them 
and took posse.ssion of the sir land, which 
from that time began to be recorded as his 
hliiulkasht. About twelve years after the 
sale the defendant treating the plaintiff as 
his sub-tenant, issued a notice of ejectment 
against the latter who contested it on the 
ground tliat the relation of tenant and 
sul)-teiiant did not exist between the 
parties. Tlie defendant failed to prove that 
he had been declared to be an ex-pro- 
prietary tenant of the land in suit or that 
when ex-proprietary right had accrued 
to him the plaiiitill:' occupied the 
ex-proprIetary Iiolding as his sub tenant. 
On the contrary it was shown that 
the defendant’s claim under section 

30 (4) of the U. P. Land Revenue 


Act (III of 1901) had been dismissed on 

the ground that he was not in possession 
of the sir land. It was, therefore, found by 
the Commissioner that even assuming that 
ex-proprietary rights had accrued to the 
defendant, he voluntarily relinquished those 
rights in ignorance or intentionally, ana 
was not now entitled to treat the plain- 
tifi as his sub-tenant. The matter was 
further contested in appeal before the 

Board. „ ,, . v 

Babu Eudra Bat Sing^, for the Appel- 

Babu Adifya Prasad, for the Respondent. 
JUDGMENT*.—There can be no doubt 

that the Commissioner’s decision is correct. 
It seems clear that the appellant has been 
out of possession since his proprieta^ 
rights were sold in 1902 and even if it he 
assumed that ex-proprietary rights accrued 
in his favour at that time he certainly 
cannot assert them now. The respondent 
is his landholder and if the respondent s 
possession was wrongful, the appellant s on y 
remedy was a suit under section 10b, cla^e 
(10), to be re-placed in possession. He 
certainly cannot proceed twelve years later 
by issue of a notice of ejectment. 

The appeal is dismissed -with costs on 

the appellant. , 7 - • / 

Appeal (lismissea. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 34 of 1912-13 op 

Bara Banki District. * 

April 14,1914. 

Present '.—Sir Duncan Colvin Baillie, S. M. 
Chaudharain SHAIBUNNISSA— PLAINTIFF 

—Appellant 
versus 

KARAMAT ALI and another— Defendants 

—Respondents. 

OmV, Rent Act {XXII of 1886), s. 
decision” interpretation of'^Settlement Court decree 
declaring muafidar to hold muati heidtahly—Resump- 


iion 


A Settlement Court decree declaring a person oa 
entitled to hold certain land rent-free SD^^long as 
there are heirs to succeed to him, is ^ 
decision ” as contemplated by section 107B of the 

Oiulh Kent Act. . 

Appeal from the decree of the Officintiiig 
Commissioner, Pyzabad, dated 2iid May 1913* 

upholding that of the Deputy Commissionw, 

Bara Banki, dated 16th July 1912, uphoW* 
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ing tlie order of tlie Assistant Collector, 
Bara Baiiki, dated 27tii April 1912. 

Babu Bishesliwar N^atli S/'icastard^ for the 
Appellant. 

Mr. Tlahimiiddin and Babu Bnjeshivnri 
Prasad^ for the Respondents. 

JUDGMENr.—Tlie sole question for de¬ 
cision is wlietlier the respondent holds under 
a judicial decree witJiin the meaning of 
section 107B. Tlie decision on wliich tlie 
respondent relies is that of a Settlement 
Officer at the first Regular Settlement. An 
application had been filed by the predecessor- 
in-interest of the respondent asking that he 
miglit be declared to be the holder of a 
vitcafi tenure of Avhich the numbers ^vere 
specified and in ^vhich the numbers now 
in suit are included. In reply, the pre¬ 
decessor-in-interest of the appellant admit¬ 
ted the right of tlie respondent’s predecessor 
to hold rent-free so long as there were 
heirs to succeed to him and a declaration 
was made accordingI 3 ^ This, in my opinion, 
is a judicial decision as contemplated by 
section 107B. It is a decision byaCouit 
empowered to resume or to assess rent, 
holding that the respondent and his succes¬ 
sors were entitled to remain in rent-free 
possession so long as there was a succession 
by legal lieirs. In my opinion, the Com¬ 
missioner correctly lield that the land was 
held under a judicial decision and dismissed 
the suit. The remarks made by the Deputy 
Commissioner as to whether the land is or 
is not an under-proprietary holding are 
obiter dictuoi and need not be referred to 
except to put upon record that tliey are 
of no value. 

The appeal is dismissed witli costs on 
appellant. 

Appeal dismissed. 
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i^IADRAS PlfGH COURT. 

Hiicosi ) Civil Aiteals Xos. 747 a.\d 74S 

OF 191-4. 

Xovember 24, 1911-. 

P/y>5e»/:—Mr. Justice OldtioM and 
Mr. Justice Tyal)ji. 

XACrARAJA PILLAt an'd axoihei:__ 

Plaintiffs—Ai-i-ellants 

rersns 

In S. a. No. 747 of 1914 

SECRETARY of STATE foi; INDIA 

IN (COUNCIL, IJEFRESENTEL) i;V THE 

Collector of Tanmok’e—Defendant No. 

-RESi>uNDi:NT 

In S. a. No. 74S of 191.‘). 

JAGANNATHA Pllilj.kf and otiieks_ 

Defendants Nos. 2, 4, 4, d and 8— 

Resfondents. 

K.iscmenfs Acf (I' of 1NS2). .vv. l.j 
against (iovernmeutof —I'sc- f„r .sniu. 
cientlghrgr ua^mhrr of of proof, shifting 

oj—Kn.le,ice Arf (f <f \H72), ss. J2J. 1Jo/;,/. 

‘iircf m 'iiiiioj of~llop,,rf hg 
oir.'oilirrr to aii'jflwr. a haissihH itg of-~]j ■trim ■iifr,/ fo 
pnUic iiitercsiSuffxrIviit causr-pnhl ir oflicrr in- 
cinrgr of rrconi, oj,inion of, I'-ln'tln'r ji,ril—Prisnmp^ion 
— Finrh'iiij of fart — SccjikI apprit. 

A ]>laiiititr ^\ ho (.‘luiiiis u right ol (‘usDiiicut' l,v 
pi-c-sLTiption agaiiLsr (Government mn,<t ].rove sixtV 
years’ open peaceful ami unintej-rupted user under 
section 15 of the Easements Act. 

The rule of law that where a plaintiff in a suit 
against tlie Government has ))roved l,is po.s.so.ssion for 
u surticiently large number of year.s, the burden of 
proof is sliifted oii to the (Toi'erunient, aiiiilies to 
suits for iiossession and if a),plied to suits for 
evsement as well the idaintiff will have no rmlit to 
claim the privilege where lie lias not even completed 

tlu‘ ])eriod of prescription ma-essarv n«rainst a 
private individual. 

Sreretanj of Sfntr for Indi .■ v. Kof i Bnpanmnrt Gnrn 
10 JI. 1G-); Si I II ija Ciii’tih'ani Jlimi Ilaii Soerctorn 
of State for lulia, 5 Ind. Gas. SS2; .T3 M. ]; 7 M. L. T. 
128; 20 M. L. J. G(): Krishn r hjrr v. Srrretnnj of State 
for India, o Ind. Cas. 121; 33 :\r. 173: G M 
L. T. 306; 20 A[. L. J. 71: ^’eiikitarnnin Iyer v 
Secretary of State for India, .5 Ind Gas. 118; 33 M. 36-^- 
t M. L. T. 139; 20 iV[. L. J. 71 distinguisliod. 

The words “communication in oHicial confidence” 
ii.scd in section 124-of the Indian Evidence Act im- 
port no special degree of .secrecy and no plecP/c or 
direction for its maintenance but include generally 
all matters communicated by one officer to"^ another 
in tlie performance of duties.* 3'hose words have tlic 
same meaning as “professional conlideucc'’ used in 
section 126 of the EWdcncc Act. 


souglit 


Where, cJieretore, tlic document that was 
to be put in evidence was a report made' bv Jno 
olficer to aiiotlicr, after inspection of a sp‘ot in 
person, and wliere that was objected to on tlie 
ground tliat its production would be detrimental 
to public interest, that is a sutHcieiu cause fo. a 
Court to refuse to compel its production. Tlio 
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public otHcor in cliargc of the record is tlie sole 
Judge of the detrimental character of the document, 
and his assertion as to its character is (inal and 
binds the Court. 

I'eiikdfachclln Cht’tfiiir v. IS inip.itlin ('aett/./r, I Ind. 

Gas. 70.j; M. (i2; -i M. L. T. :il7; Jb M- b. ^03, 
distinguished. 

tioodall V. Utde, (1851) 20 L.J Ch. 132; 1 Sim.(N.s.) 
155; io Jur. 300; 01 E. 11. (JO; 8<) R. R. 5G; A’.r p'irfe 
Campbell, In re Cothcarf, 5 Ch. 703; 23 L. T. 289; i8 W, 
R. J05(J; Framji Wiicaji v. Maliansiiujh Dh'imsimjh, )8 
B. 203; Stace v. (rn'iytlh, 1807) 2 P. C. 4:_0, 0 Moore 
P. C. iN. s.) 18; 20 L T. 197: 10 E. R. ii.V.i, Beatson v. 
Skene, 5 H. <fc N. 838; 29 L. J. E.k. 430; 0 Jur. 
(N. s.) 780; 2 L. T. 378; 8 W. R. 544; 120 R. R. 839; 
Hughes v. I'arj/a.s, (1893) 9 T. L. R.551, followed. 

Wliore the presumption which a Court ought to 
raise to shift the burden of ju’oof 'on facts proved 
before it, is ti.Ked by no rule of law, the privilege of 
raising chat presumption is entirely with the 
Court of fact; and it is not open to the Higli Court 
sitting in second appeal to direct what presumj)tion 
Die Court should have raised, and how to vary 
the burden of proof in the progress of the trial of a 
case. 


Hall V. Vcnkatukrishna, 13 M. 394; Folkestone C'or- 
porafion v. Brockman, (1914) A. C. 338 at p. 349; 83 
L. J. K. B. 745, followed. 

Obiter dictum. In English Law, the jirivilege as 
to production of pul)lic documents before Cinirts of 
law e.xtends even to those wliich pass from hand 
to hand, in ji ijniblic ottice, in the usual course of 
business with no special mark of secrecy upon 
them and the ground upon which the privilege 
rests is that it would be detrimental to the public 
interests to produce it. 

Second appeals respectively against the 
decrees of tlie Court of the Subordinate 
Judge of Mayavaratn, in Appeal Suits Nos. 
39 and 40 of 1912, preferred against those of 
the Court of the District Munsif of .Maya- 
varam in Original Suit No. 112 of 1909. 

S. A, No. 747 of 1913. 

Mr. T. Ii. JCundchandra Aindr, for the 
Appellants. 

4’lie (idcennnintl iVeta/cr,for the Respondents. 

S. A. No. 74S of 1913. 

iMr. 7’. iC l\(fin(ich(iii(lnf Aii/dr, for the 
Appellants. 

.Mr. T. Unn(jddidridr, fin- tlie Respondents 

JCDGMllNT. 


Oiad'iiiMi, J. — Tlie plaintilVs, tlie appel¬ 
lants, hold survey fields Nos. 4(), 03 and (14 
of Tiruinaiianjeri village. Of the defendants 
the respondents in (he two second appeals, 
the 1st to 9th and 11th defendants are / 7 / 0 /s, 
wliose alleged interest in the irrigation, the 
subject of dispute, (lie Secretary of State, 
tlio loth defendant, lias protected hy the 
issue of ordeis in the Revenue Department. 
It is admitted that the channel immediately 
adjaeeiit to tiie plaintiff.s’ lands in (ho 


Mylam channel, belongs to the Cauvery 
system. But, as the plan, Exhibit H, shows 
there is at a short distance to the west the 
Mangudi channel in the Vikrainaneri system. 
The plaintiffs contended that they were 
entitled to take water by a l<anni or sub¬ 
sidiary channel running east from Mangudi 
to Mylam and so to their Helds, though they 
would obviously affect the supply from the 
former on which 1st to 9th and 11th defend¬ 
ants depend, by doing so. The channels 
are artiHcial and there is, therefore, no 
question of natural right; nor is any grant 
relied on by plaintiff. Their case, in favour 
of whicli the District Munsif found, wa.s 
based on prescription, that is, on section 
16 of the Indian Easements Act. The lower 
Appellate Court has held that no prescription 
was established. 

I reserve two objections based on exclusion 
of evidence and, subject to them, consider 
what the lower Appellate Court has found 
on the facts and what questions are open 
for argument in second appeal. The points 
for decision are set out clearly and, it is 
not disputed, comprehensively in the judg¬ 
ment before us, and the findings on them 
are tliat ( 1 ) the Alylam channel was plain¬ 
tiffs’ recognised source of irrigation, ( 2 ) the 
kdtnti is not shown to have been in existence 
before 1888, (3) plaintiffs have since then 
taken water by it, and (4) such taking 
created no prescriptive right, because it was 
not proved to liave been open, peaceful or 
uninterrupted. No objection has been made 
to the first of these findings. Against the 
otliers, it is urged generally that they are 
vitiated, because they are based on an 
adoption of the District Munsif’s treatment 
of the oral evidence, which has been mis¬ 
understood, inasmuch as one sentence of hi.s 
judgment has been extracted and I'egarded 
as conclusive, though a conclusion in the 
oppo.site sense was eventually reached. This 
is not sustainable. For in fact, the District 
Munsif, after disparaging plaintiffs’ oral evi¬ 
dence in the sentence extracted and others, 
reached his finding with the aid of the docu¬ 
ments ; and the lo\\er Appellate Court has not 
profcs.sed to adopt that finding or more 
tlmn the sentence referred to, but, has 
readied its conclusions independently. 
Tliose conclusions so far as they are of fact, 
mu.st, therefore, be accepted. It is with 
refeivnce only to the foui4h that further 
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argument in sect^nd appeal is legitimate. In 
short, the result is that the burden of proof 
of such a user as section 15 of tiie Indian 
Easements Act contemplates being on plaint¬ 
iffs, they liavG adduced evidence calling for 
consideration witli reference only to their 
user from 1S^S until 1907, wlten the Revenue 
Autimrities first forbade it. Tlie decisiim 
must, therefore, turn on the nature of the 
acts of user found proved by the lower 
Appellate Court, as fulfilling the reciuirements 
of the law, and tlie sufficiency of the period 
over which they extend. 

Tile plaintiffs’ case depended on oral 
evidence, one document, Exhibit B, and the 
presumption that as the httuni was in e.x- 
istence in 1888, it must have been in use 
from then onwards. On the oral evidence, 
the lower Appellate Court was entitled to 
form ^ and, as, already ob.served, did foian 
its opinion, which is final. It no doubt has 
not referred separately to the evidence of 
the existence of remnants of a masonry 
structure on the ground in 1908; but that 
evidence was indefinite and there is no 
reason for doubting that it was considered. 
As regards Exliibit B, there was ground, 
referred to in the judgment, on which tlie 
lower Appellate Court could treat tlie men¬ 
tion of a konni in it as open to suspicion. It 
is urged that there was no evidence to support 
the conjectural explanation that it was 
mentioned through the connivance of 
the Village Officers. But there was such 
evidence in the statement of 2nd plaintiff 
that 1st plaintiff was a District Board 
member, a Municipal Councillor and owner 
of large property, and, therefore, a person 
Avhom the Village Officers might be ready to 
oblige, and in the evidence (Exhibit G,) 
that the Village ]Mun.sif concerned, plaintiffs’ 
witness No. d, has undergone punishment 
in consequence of his partiality for plaintiffs 
in this affair. As regards the lower Appel¬ 
late Court’s refusal to make the presumption 
proposed, it was for it to estimate the 
reasons for and against doing so, and 
it has been shown that clear reason was j 
available on plaintiffs’ side, which it neglect- j 
ed. The further facts, which it detailed, ] 
the absence of referenee to the kanni in ^ 

accounts, in which it would naturally have *] 

been referred to, and the indirect character p 
of plaintiffs’ attempts to a.ssert their right, 
when it was disputed, ending in tlieir obtain- 
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n mg a recognition of the existence of a sin ice 
■t lortnefre.m a I'nblic nh.rk.s suijorcli- 
" iiate with antliority to give it, were legitimate 

- grounds of decision. The .suggestion iiere 

. f , ■•■s tlie .source 

of plaintiffs irrigation in tlie acconnt.s in 

B quest.,m._ Kxhihit XI \-, does not negative 

plain Iffs right to the kuuui, hecan.se it. in 

- fact, brought water into .Mylam, i.s uiisouihI 

i because Exhibit XIV specifies not oiiljr the 
’ channel, hut also the irrigation .sy.steni 
I which .serves each field and does not specifv 
against plaiiitiffs' Helds the Vikramanar 
■sy.stem to wliicli Mangudi hehuigs. In these 
' circunistaiices it cannot be said that the 

lower Appellate Court ha.s failed to consider 

plaintiffs’ ca.se or considered it on erroneous 

principles. Its finding that they did not 

prove an open, peaceful and uninterrupted 

user from 188S i.s one of fact, to whicli no 

valid objection has been made good and 

it must, therefore, he accepted. It entails 

that plaintiffs have estahlislied no pro.scrin’ 
five right. * 

Argument was attempted also with 
reference t(t tlie period of user, which plaint 
iffs were bound to prove, tlie assumption in 
the lower Courts liaving apparently been 
that si.xty years were requii-ed. Here it is 
sugpsted first that twelve years would be 
sufficient because plaintiff's’ masonry sluice 
above referred to, stood on Government land 
the border of the 5Iangudi channel, not on 
tlieir tield and they are in fact claiming a 
declaration of their right to po.ssession of 
its site, but this is unsustainable since their 
plaint contained no such allegations or prayer. 
They argue next that (1) they are bound 
to prove user for twenty years only, the 
necessary period against a private party 
not sixty, and (2) if sixty years is the' 
period, they have proved a user for a 
sufficient poidion of it, to transfer the burden 
of proof in respect of the remainder. As 
regards (1) they rely on the Secretary of 
State for India v. Kota Bapananima Garn (ij. 

But that was a suit for po.ssession of land' 
and it was held only that the sixty years’ 
period under Article 149 of Schedule I of the 
Indian Limitation Act, applied to suits by the 
Secretary of State not to suits against him 
That decision does not affect the duty of 
plaintiff's here to prove sixty yeai-.s’ u.^^cr 

(I) 19 M. lG-3 
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■wliicli is imposed hy tlio last clause of section 
15 of the Indian Easements Act. With 
reference to tlie transfer of the burden of 
proof Nn Faiah Chetiliani Fnma Fan v. 
Secretary of State for India (2), Krishna 
lyar^ V. Secretary of State for India (3) 
and Venhatarama Iyer v. Secretary of State 
for India (4) are relied on. Buttho.se cases 
related to possession and are not in point; 
and here, even if plaintiffs’ continuous 
enjoyment as of right had been established 
for the period from 1888 to 190/, the date 

(as appears from Exhibit IX) of the Deputy 
Collector’s order, referred to in the plaint 
as forbidding it, plaintiffs’ argument 
would still be untenable, since tliey would 
not have completed the period of pre.scription 
necessary against a private individual. It 
is Ihen mairdaincd that the burden of 
pi'oof of a shorter period of enjoyment 
tlian that necessary for complete prescrip¬ 


tion, with reference to ronnnsaivmi Taver v. 
Ctdlector of Madura {!)) and Itajrnp Koer v. 
Ahnl Jlimein (C), was on the defendants. But 
in them the prescription of a lost grant was 
the basis of the decision, and here that pre¬ 
scription is negatived by the absence of 
reference to any grant or its recognition 
in tlie records, where it would naturally 
occur, 1' Exhibits XV, XLV and XVJ. There 
is, therefore, no reason for dissent from 
the lower Appellate Court’s decision on 
tins groiuul. 'the remaining grounds of 
appeal argued I’olato to tlm exclusion of 
evidence! l)y tlie District !Mun.sif. The first 
complaint is tliat the Supervi.sor, who 
gave the i)ei’mission, Exliibit I, for the 
re-building plaintiffs’ sluices was not ex¬ 
amined. Tlie facts alleged are that he 
attended fhe Court on several occasions, 
that eventually for one hearing he could 
not attend as ho was ill, and that plaint¬ 
iffs then on 8th Si'ptember 1911, applioil 
for an adjournment to secure his evidence. 
On (hat day defendants had (dosed their 
cas(‘, afl(‘r (‘xamining witne.s.ses. IMaintiff's 

had (dose(l tludrs on iSth August 1911, 

(2-:. 1m(I. SS-J; SAM.]; V .M. Ji. T. 12 8; 20 
M. I.. J. 

ct) r, iini. (’ms. 121; ;i;t .m. \Ta-, o m . i-. T. ;iO(i; 20 
M b. .!. 71 . 

(-1) lu.l. Cas. US; ail M. a(j2: 7 M. b. T. UU); 20 

Af. li. •!. I f. 

(5) r> M. H. 0. lb il 

1(5) (5 C. ao-t; 7 I. A. 210: 7 (\ b. lb 7)20; 4 Slioino 
b. K. 7; I Snr. I*. ('. .b 100; li Snth. J*. C. J. 810; 4 Ind. 
Jar. 530. 


so far as appears, without any reservation 
regarding the Supervisor and without 
insisting on his examination. In these 
circumstances the District Munsif was right 
in refusing to adjourn at the stage, at 
which he was asked to do. 

The other point taken is of wider im¬ 
portance and is not covered by Indian 
autbority. It is that the District Munsif 
should liave insisted on the production of 
a report by the Supervisor made to the 
Sub-Divisional Officer after inspection of 
the spot, which plaintiffs summoned and 
in respect of which 10th defendant, the 
Secretary of State, claimed privilege 
under sections 123,124 and 162 of the Indian 
Evidence Act, the Chief Engineer stating 
that public interests xvould suffer by its 
production. The Di.strict Munsif allow'ed 
the objection, when it -was made at the 
hearing for production of documents, with 
reference to section 124 of the Indian 
Evidence Act. Before evidence was taken, 
the High Court refused to interfere with 
this ruling by way of revision in Nagaraja 
nilai V. Vythinatha Iyer (7). The 
Court declined to .say that the District 
Munsif erred in holding **that the com¬ 
munication in question being from a 
subordinate officer, was prima facie of a 
confidential nature.” It observed that the' 
petitioners, the plaintiffs, had not asked 
the District Munsif to take evidence on 
tlio point and that the latter’s refusal to 
inspect the document in order to decide 
was not slunvn to have been a wrong 
exerci.se of bis di.scretion. On this plaint¬ 
iffs contend tluit (1) this Court’s order 
left the question, whether evidence should 
, be taken, open and the District Munsif 
ei-red in disallowing the examination of 
plaintiff's’ witness No. 14 as to the con- 
tidential nature of the document and (2) 
the document, not being in fact a com¬ 
munication in official confidence, contemplated 
by section 124, should have been exhibited, 
contra, reliance is placed on section 167 of 
tlie Indian Evidence Act. 

The effect of this Court’s oi'dor can he 
dealt witli sliortly. It certainly did not 
amount to a direction or authorisation to the 
District Munsif to take evidence and it con- 

(7) 9 Imb Cas. 672; (lOll) 2 M. W. X. 361^ 21 M. 
L. J. 4vS4; 9 M. L. T, 273. 
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tamed nothing i-epugnant to the conclusion, 
which has been pressed on us, that, if plaint- 
ms had wanted to adduce evidence, they 
should have asked leave to do so, wlien 
documents Avere beini^ received and before 
the order refusing to receive the document 
now in question was passed. It is, more- 
over, not alleged that any notice was given 
to 10th defendant of the renewal of the 
attempt to get it exhibited during the trial, 
and in the absence of any, that attempt was 
open to grave objection. And further, even 
if the claim to raise the question on evi¬ 
dence Avas not made irregularly, it is 
contended that the District Miinsif Avas not 
bound to take any, if he could decide Avith- 
out it, as his order of the 5th August 1910 
shows that he did, that the document AA\as 
a communication in oflBcial confidence. 
AV^hether that decision A\’'as Avell-founded is 

the question raised by plaintiffs’ second 
contention. 

I he Indian LaAv as to Government privilege 
is contained in sections 123, 124 and 162 of 
the Indian Evidence Act. Of these, section 
124 above is relied on here and need be 
considered, plaintiffs’ contention regarding 
it being that tlie Avords communications in 
official^ confidence” mean and include only 
Avhat in official parlance are known as con¬ 
fidential communications, that is, communi¬ 
cations Avhich in virtue of some special 
mark on them or some special direction by 
their autlior are to be kept Avith particular 
secrecy, and do not include official communica¬ 
tions generally, to Avhich only the reticence, 
expected by every employer of his servants, 
is applicable. There are, it is contended, 
two categories, ordinary official communi¬ 
cations and communications in official 
confidence; and it is only to the second that 
section 124 sliould be applied, the report 
nOAv in question belonging to the first. 

Plaintiffs have given no valid reason for 
this interpretation of the section in the shape 
of authority or otherwise. For in Beatson v. 
5A;eae(8)the existence of any general rule that 
all public documents, including communica¬ 
tion to heads of departments, are to be 
produced and made public, Avhenever a suitor 
thinks that his.case requires such production”, 
is negatived. On the other hand, it does 

(S) 5 H. & N. 838; 29 L. -T. Ex. 430; 6 Jur. (x.s.) 780; 

L. T. 378; 8 \Y. R. 544; 120 R. R. 839, 


not appear that their contention represents 
either certainty or convenience. It is clear 
that tlie dominant intention in the section 
IS to prevent disclosures to tlie detriment 
ot the public interests; and it is settled in 
this I residency by Venhatachella Chettiar v 
Sampathn Chettiav (9) tliat the decision as 
to sueli detriment is to lie witli the officer 
to whom the communication is made. It is 
then impossible to reconcile the plaintiffs’ 
mterpretation with these two conclusions, 
lor, that interpretation AA^ould make tlie 
conduct of the author of the communication, 
his giving or failing to give (perhaps 
through ^ caprice or negligence) an indica¬ 
tion of its confidential character, decisive 
and enable it to prevail over the opinion of 

the recipient on the really important point, 

the effect of the disclosure on public interest. 
It Avonld be wrong to sacrifice the two 
definite conclusions reached as to one portion 
of the section to a doubtful construction of 
the remainder. That construction, more- 
over, IS not required by the Avording. Kor, 
it rests on the special use of the word “confi¬ 
dential” in official parlance, which there is 
no reason for. assuming that tiie Legislature 
had in mind. An easier and more probable 
explanation of the phrase “official confi¬ 
dence is afforded by comparison witli tlie 
references to professional confidence” in 
connection with the privilege of legal advisers, 
as for instance, at Ameer Ali and Woodroff’s 
Law of Evidence”, 1st Edition, page 794 
Taylor on Evidence, 10th Edition, page 650,' 
and in Goodall v. Little (10) and Ex parte 
Campbell, In re Cntlicart (11) quoted in Eramji 
Bhic'iji v. Mohamingh Bhansing (12). 

It is true that a, pledge of secrecy is 
referred to in the case last decided. But 
that reference in no Avay affects the utility 
of the comparison for the present purpo.se or 
provides an analogy supporting the plaintiffs’ 
argument; for .such a pledge is mentioned 
as material Avith reference to preliminary 
and collateral matters, Avhicli are outside 
the general privilege and have no resemblance 
to the report at present in question. In these 
circumstances, consideration of the section 
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aud of the consequences of the interpretation 
for Avliich the plaintiffs contend, lead to the 
conclusion that the words communication in 
official confidence’’ import no special degree 
of secrecy and no pledge or direction for its 
maintenance, hut include generally all matters 
communicated by one officer to another in 
the performance of tlieir duties. The ques¬ 
tion whether such communication was made 
in the course of such performance, is for the 
Court to decide. 

This view is at least consistent witli the 
decisions. The order of this Court (already 
referred to) in the revision petition in the 
present case does treat the District Munsif’s 
ruling as being that the report was a com¬ 
munication of a c<)nfidential nature.” But 
it does not appear that the plaintiffs’ present 
contention was put forward, if at all, with 
any fulness; and it was not neces.sary, if it 
was, to deal with it in order to dispose of 
the petitions. In \enkatachella Chetfiar 
Sampathn ('heitiar 1,9), already referred to, 
section 124 was considered with reference 
to income tax returns made to a Government 
office. As the Court held that there was 
no basis for tlie plea that confidence of any 
kind was in question and that the Income 
Tax Act and rules justified none, the decision 
i.s inapplicable to the case of a report by one 
officer to another. The English cases must 
be applied with caution, because, they do 
not statedly distinguish between the 
principles embodied in sections 124 and 168 
of the Indian Evidence Act. Reference 
may, therefore, be limited to those, in which 
the necessity for a preliminary decision by 
the Court as to the official cliaracter of 
the communication in question might have 
arisen. The decision, it will be found, did 
not turn on the degree of confidence involved 
or on the existence of any specially pre¬ 
scribed confidence between those concerned. 
Thus in Stace v. Griffith (18) there is nothing 
in the report to indicate that any special 
plea as to the confidential character of 
the communication was considered and the 
issue is stated as being only whether it 
was official. So also in Bmfson \. Skene (8) 
already referred to. 


In Hughes v. Vargus (14) there was nothing 

to show that the (.locument under discussion 

(ly ( .807) 2 1*. 0. 420; 0 .Mooiv P C (x ^ IS. 
20 b.T. .07; 10 E. H. 638. ’ ^ ’ 


(14; (180.3) 0 T. L. H. 
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was confidential in any special sen.se, iii 
fact, it appear.s from the report to have 
been seen by the clerks in the public office 
concerned; and again the judgment is baaed 
not on that or any other fact bearing oil 
the degree of confidence between the writer 
and recipient, but on the injury to public* 
interest, certified to be involved. The 
result of the argument from authority is no 
doubt merely negative. But it is comsistent 
with the decision already reached directly: 
The decision must, therefore, be that the 
District Munsif was right in x’efusing to 
insist on the Supervisor’s report being pro¬ 
duced. I 

It is ahso urged with reference to section 
167, Indian Evidence Act, that the report 
would not have varied the decision if pro¬ 
duced and, therefore, cannot be ground for 
ordering a new trial. We have not been 
told what matter of importance to plaintiffs 
the report is expected to contain or 
that it contains anything except the 
results of the Supervisor’s inspection of the 
spot about two years, after the dispute 
began; and 1 should, therefore, if necessary, 
be inclined to refuse to interfere on this 
ground also. 

I would dismiss the second appeals with 
costs. 

Tyahji, J.—I have bad the benefit of read^ 
ing my learned brother’s judgment. The 
plaintiffs’ suit is in effect for a declaration 
that they are entitled to conduct water 
from the ^Mangudi channel (which has its 
source in the Vikramanar river) to the 
Mylam Kanni (a channel forming part of tlie 
Cauvery irrigation system) by a conduit 
called the iludavan Kanni; and the plaintiffs 
ask for an injunction restraining the de¬ 
fendants from interfering with the conduit. 

The right claimed is an easement falling 
within section 4, illnsti'ation (c) of the Indian 
Easements Act. TheMangudi channel takes 
the place of B’s stream,” in the illustration, 
and the fountains in the gaixlen attached 
to the house” are hei'e re-placed by the 
Mylam channel which has been found to he 
the source of irrigation to which the plaintiffs 
are entitled a.s the owners of the lands re¬ 
ferred to in the plaint. 

The District ISIunsif held that the plaint¬ 
iffs were entitled to the reliefs claimed and 


Voi.xxvr] 


INDIAN CASES 


729 


xauaraja I’li.i.Ai r. slci:i;ta::v of state. 

decreBcl iiccordiiig'ly ar.d Ins decision was 
reversed in appeal. We liave now to decide 
whether the lower Appellate Court's decision 
i.s vitiated by any such error as requires our 
interference in second appeal. 

The first point determined hy tlie lower 
Appellate Court, is tliat the plaintiffs' re¬ 
cognised source of irrigation is the Mylam 
channel. This’ merely reduces the plaintiff’s’ 
case more definitely to tlie basis I liave 
mentioned: a right that might have been 
claimed independently of an easement ac¬ 
quired by prescription is found not to inhere 
in the plaintiff*. Their rights, therefore, 
could only be under an easement acquired 
by prescription. 

For tliis purpose, it was necessary to 
determine the point of time, since wlien tlie 
right has been claimed as an easement 
and has been peaceably and openly enjoyed 
by the plaintiffs claiming title thereto as 
an easement, and as of right, without inter¬ 
ruption. If the period during which tlie 
right has been so claimed and enjoyed is not 
less than sixty years it has become absolute 
and the plaintiffs must succeed (the Tinlian 
Easements Act, section lo, paragraphs Nos. 

8 and 4 and last paragraph). 

The Subordinate Judge has found that 
the conduit in question existed in 1888, and 
it must have come into existence a little 
before that, but that it lias not been 
proved that the right to have the conduit 
has been exercised openly, peacefully or un¬ 
interruptedly. 

This finding is conclusive against the 
plaintiffs. It has, however, been attacked on 
several grounds which may be dealt with 
under three heads. 

First, it was argued that the Subordi¬ 
nate Judge did not consider or did not 
appreciate for himself the oral evidence but 
mistook the District Munsif's appreciation 
of it and adopted tlie view which he mis¬ 
takenly considered to be that of the Dis¬ 
trict Munsif. This argument is supported 
merely by seizing hold of an isolated sentence 
in the Subordinate Judge’s judgment, para¬ 
graph No. 11. It seems to me that he ap¬ 
preciated the oral eAidence for Iiimself and 
found an independent opinion opposed to that 
of the District Munsif. 

The next argument has reference to the 
presumptions of fact whicli the learned 


Subordinate Judge (it is contended) dis- 
regaided. Tliere was evidence, liowever, 
on both sides, and to the arguments adduced 
before us under this Iiead tlie remarks from 
IJowon, L. J.'s judgment set out in Hall v. 
Veuhifal-n'shna (l-j) are a sufficient answer. 
To accede to tiie arguments of the appel¬ 
lants would be to decide in second appeals 
questions of fact by purporting to lay down 
on wliom the burden of proof lay in a given 
state of facts or evidence. The question 
which a Court sitting in second appeal has 
to decide is thus stated by Lord Kinnear 
in Corpuraf/on v. Brockman (lb). 

The question seems to be wliether it was 
still open to the tribunal to draw a further 
inference of fact one way or the other, or 
wlietlier the necessary conclusion \vas 
alreaily ffxed by a rule of law. The ques¬ 
tion before the House of Lords then was 

wliether tlie fact of dedication to tlic public 

of a highway Iiad been proved, Lord Keunear 
points out the difference in the words of 
Parke, B., between “conclusive evidence’’ 
and “evidence on which those who liave 
to find that fact may hnd tliat there was 
a dedication by the owner.” “l think,” he 
says later, “it is fallacious to assume dedica¬ 
tion on a partial view of tlie evidence, and 
only after that has been done to inquire 
whether conflicting facts are strong enouglt 
to dislodge a conclusion already reached ” 
(page 354). ‘ The question is one of fact 

turning upon probabilities of conduct, which 
cannot he estimated by antecedent miles 
of law” (page 35b). “if the strength of the 
presumption can be increased or diminished 
according to circumstances, it is for the 
jury to determine the weight which sliould 
be given to it in any particular case” (page 
357). The course of proceeding which the 
Court of Appeal followed in the case, and 
which Lord Kinnear described as fallacious 
is thus referred to by Lord Dunedin: “They 
fasten upon certain of the series of separable 
conclusions in fact which the Justices set out. 
These tindings, say they, amount to a finding 
of u.ser by the public. User by the public 
raises a presumption of dedication, and in 
the other facts found by the Justices. There 
is notliing sufficient to rebut the presump¬ 
tion” (pages 374 and 375). 

(15) M. 394. 

(l(i) (1914) A. C. 33S at p. 349; 83 L. J. K. B. 745 
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“With reference to the learned Judges, I 
do not think that is the proper way to 
approach the question, and its defect, to my 
mind, consists in regarding user’ as an 
inflexible term, which, if found to apply, can 
lead to only one legal result. User is evi¬ 
dence, and can bo no more, of dedication. 
The expression that user raises a presump¬ 
tion of dedication has its origin in this, 
that in cases wliere express dedication is 
out of tlie question no one can see into a 
man’s mind, and, therefore, dedication, which 
can never come into being without intention, 
can, if it is to be proved at all, only be 
inferred or presumed from extraneous facts. 
But that still leaves as matter for inquiry 
what was the user, and to what did it point. 
And this must be considered, not after 
the method of the Horatii and Curiatii, 
by taking a set of isolated findings, say¬ 
ing that they presumably lead to ascertain 
result, and then proceeding to see if that 
presumption can be rebutted, but by con¬ 
sidering the whole facts, the surroundings 
which lead to the user, and from all those 
facts, including the user, coming to the 
conclusion whether or not the user did 
infer dedication ” (page 375). He concludes, 
‘unless the evidence points all one way,” 

in the long run it all comes to this: 
Which is the more probable alternative^’ 
(page 377). 

It seems to me that for similar reasons, 
and as sitting in this Court, I have no 
jurisdiction to consider questions of fact, it 
is beyond my province to consider whether 
in appreciating or weighing the evidence, 
the lower Appellate Court has applied the 
presumptions referred to in Sri Rajah 
Chetiliftni Rama Ran v. Secrefary of State 
for India (2); Krishna Iyer v. Secretary of State 
for India (3) and Venhatarama Iyer v. 
Secretary of State ,for India and Secretary 
(f State for hidia v. Kota Bapanamma 
(tarn (1) and Ponnnswami Taver v. 
Collector of Madura (“>) in the same 
manner as [ should have done if I had 
to adjudicat(? upon the facts, I have no 
jurisdiction to api)reciate for myself the 
weiglit to bo given to tlie circumstances 
on tlie one side and the otlier. The Legis¬ 
lature lias given to iho lower Aiipellate 
Court the right to pronounce finally on these 
questions, 


In the cases relied upon by the appellants, 
adverse possession for 20 years or more 
against the Government had been ^proved, 
and the Government had not been able to 
show that any title in themselves subsisted. 
In the present case, however, the lower 
Appellate Court hasconsidered the appellants* 
evidence insufficient to prove that the ease¬ 
ment has ever been enjoyed openly, peaceab¬ 
ly and uninterruptedly. The appellants 
desire us to fasten upon one piece of evi¬ 
dence and “ after the manner of the Horatii 
and the Curiatii ” to challenge the Govern¬ 
ment to bring forward any piece of rebut¬ 
ting evidence. 

Lastly, it was argued that, the lower 
Appellate Court wrongly excluded evidence 
sought to be adduced by the appellants. 
The learned Vakil for the appellants can, 
however, give us very few particulars about 
the document alleged to be improperly re¬ 
jected, and as to the effect it would have 
on the evidence. It appears that it is a 
report made on 31st August 1908, and when 
pressed the learned Vakil, for the appellants, 
could only say that it might possibly point 
to there being earlier records which might 
be discovered, by the clue so obtained and 
which might turn out in favour of the 
appellants. Section 167 of the Indian Evi¬ 
dence Act precludes interference by a Court 
of Appeal on such liypothetical grounds. It 
is unnecessary, therefore, to deal with the 
question whether any evidence on behalf of 
tlie plaintiffs to show that the document 
was not a communication made in official 
confidence, was improperly rejected. But I 
entirely agree with my learned brother that 
tlie que.stion whether or not a communica¬ 
tion is made in official confidence cannot 
depend solelj^ on the question whether it 
is marked * confidential.” 

1 agree, therefore, that the second appeals 
should be dismissed with costs. 

Appeals dismissed. 
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ALLAHABAD HIGH COURT. 

Letters Patent Appear No. 28 ok 1914. 

October 24, 1914. 

Present :— Sir Heniy JUcliards, Kt., 

Chief Justice, and Justice Sir P. C. Banerji. 

RAM SINGH —Defendant—Appellant 

versfis 

Bao GIRRAJ SINGH and others— 

P L A T N 'IT F K S A N D D E F E N Lt A N TS R !•: S PO N D E N T S. 

Agra Tenancy (J/o/lGOl . sn. 95 IG7—S/o'/'o/ 
ejectment—Revenue Court, nhether competent to go into 
valulity or invalidity of /errsf—Rcs-judicata. 

l]ic phiiiititf sued in tlie first iiistaTice in tlio 
Revenue Court to eject the defendant allo'rin^ tliat a 
ceitaiu lease and habuliat upon which the defendant 
relied were pven by l.is karinda witliout hisautho- 
rit}. bpon tlic suit beiii'^ dismissed lie filed a suit 
in the Civil Court for a declaration tliat the lea.se 
and kahuliat were not binding upon him and 
averred that the jirescnt suit could not have been 
brought in the Revenue Court and that, therefore, 
the matter could not be said to be rc.’^ Judicata: 

Held, that the subsecjuent suit was not maintainable 
inasmuch as the Hevcmic Court was competent 
to go into the question of validity or invalidity of 
the lease, and, therefore, its decision operated as 
res judicata. 

Gomti Kunxvar v. Gadri, 25 A. 138; A. Vi N. (1902) 
220, distinguished. 

Letters Patent Appeal against the order of 
Mr. Justice Rafique, dated the 20th April 
1914 and reported as 23 Ind. Cas. 705. 

Mr. M. L. Aganvala, for the Appellant. 

The Hon’ble Dr. TeJ Bahadur Saprti, for 
the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs sought a 
declaration that a certain lease and kahdiat 
were not binding upon liim on the ground 
that they had been granted by a karinda who 
had no authority. The material facts are 
as follo■\^s:—The plaintiff sued in the first 
instance in the Revenue Court to eject the 
defendant-appellant. The allegation Avas 
tliat the defendant was a non-occupancy 
tenant from year to year. The defendant 
set up the lease and kahuliat. The plaintiff 
replied that the lease Avas given Avithout 
authority. The Revenue Court AA'ent into 
the matter and decided that there Avas 
authority to create the tenancy and accord¬ 
ingly dismissed the plaintiff’s suit. There¬ 
upon the plaintiff instituted the present suit, 
claiming the relief Ave have already mentioned. 

It is argued on behalf of the plaintiff that 
the present suit could not have been broug ht 
in the Revenue Court and tliat, therefore, 
the matter cannot be said to be res judicata. 
On file other hand the defendant relies on 


'rfom n 

ot 1901. Section 9o prnvide.s that .suits can 
be brought eitlier liy the tenant or t!ie land 
liolderfora declaration of various matters 
connected witl, the tenancy and amongst 
others for a declaration as to the cla.ss to 
which the tenant belongs. The section ' 167 
1 .S as follows All suits ami application.s of 
the nature speciHed in the fourth Schedule 
shall he heard and determined hy the 
Revenue Courts and except in the way of 
appeal as hereinafter provided no Court other 

than a Revenue Court shall take cognisance 

ot any dispute or matter in respect of whicii 

any such suit or application might be 
brought or made.” 

The defendant contends that the plaintiffs 

might luive sued under t!,o provi,sions of 
section 9o fora declaration that the defendant 
was a non-occupaiicy tenant and that in such 
a suit it would have been competent for the 
Revenue Court to have taken into con.sidera- 
tion the question of t le validity or invalidity 
of the lea.se. Ihe defendant further contends 
that he real dispute’ between the plaintiffs 
and tlie defendant was whether or not the 
defendant was liable to he ejected from his 
holding on the ground that lie was a tenant 
from year to year, and that this is one of the 
suits or matters referred to in .section 167 

It is neces.sary for a moment to consider 
what IS the real relief which the plaint, 
seek It is clear that what they want is to 
eject the defendant from his holdinc- q'l 
declaration of the Civil Court on the que.stion 
of the validity or invalidity of the lease 
would be quite useless except for the purpose 
of obtaining possession of the holding from 
the defendant. It is quite true that if 
regard the form of the suit and disregard the 

of the dispute between the nart;»c 
the pre.sent suit is not a suit which could 
have been ms ituted m the Revenue Court 
But the real substance of the matter ks 
clearly a matter which could have been anrl 
was decided in the Revenue Court. It can^ 
not be denied for one moment that the present 
suit IS an attempt to get behind the decision 
of he Revenue Court. ATe think that the 
ijal test of the matter is wliether or not the 
Revenue Court in a suit for ejectment was 
competent to go into the question of the 
vabdityor invalidity of the lease. We can 
see no reason whatever why it .should not 
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do so: if the lease was granted by a 
person who had no authority to make it, it 
was simply a piece of waste paper and had 
no more validity than if it had been 
forged. In our opinion it is impossible to 
argue that the Revenue Court in the pro¬ 
ceedings before it, was not entitled to go into 
the question of the validity or invalidity of 
the lease. 

The learned Advocate on behalf of tlie 
respondents cited the case of Oonifi Kunwar 
V. Gndri (I). This case is no authority for 
the proposition that where in the Revenue 
Court in a suit for ejectment the defendant 
pleads that be holds under a lease, it is not 
competent for the Revenue Court to consider 
the question of the validity of the lease. 
The only matter that was decided in that 
case was whether or not tlie decision of the 
Revenue Court operated an res judicata in a 
subsequent proceeding in the Civil Court. 
The Court held that the matter was not 
res judicata on the ground that the Revenue 
Court could not liave tried the subsequent 
suit. In that case, (wliich was no doubt 
somewhat similar to the ca.se now before us), 
the provisions of sections 95 and 1G7 of tlie 
Tenancy Act were not referred to or con¬ 
sidered. 

In the case of liai Krishna Chand v. 
Mnhadea Singh (2), the principle which we 
think ought to apply to the present case is 
stated inthe following words:—“if the second 
and third defendants executed, in favour of the 
first defendant, he Ijeing a non-occupancy 
tenant, a lease whicli they had no power to 
execute on the landholder's behalf, the proper 
coarse for the plaintiff to adopt was to take 
proper proceedings under the North-Western 
Provinces Rent Act, 1881, for the ejectment 
of the tenant, ignoring the lease, and if the 
lease was set up in defence, sliowing that 
under the circumstances of its execution it 
was not l)inding upon him. As that course 
might have been adopted the provisions of 
section 95 of tlie Rent Act apply and the Civil 
Court could Tiot entertain the suit so far 
as the setting aside of the lease was con¬ 
cerned.” 


We accordingly allow the appeal, set aside 
the decree of this Court and also of b)th the 


(1) 2o A. laS; A. \V. iV. (1P02) 220 

(2) A. W. X. (IDOI) 40. 


lower Courts and dismiss the plaintiffs’ suit 
with co.sts in all Courts, including in this 
Court fees on the higher scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Afpkal No. 277 op 1911 

Second Civil Appeals Nos., 1508 to 1510 

OF 1912. 

September 8, 1914. 

Present: —Sir John Edward Power Wallis, 
Kt., Offg. Chief Justice, and 
Mr. Justice Seshagiri Aiyar 
CHIPURAPALLI APPAYYA —Defendant 

—Appellant 
versus 

Sri Rajah KAKARLAPUDI RAMA- 

CHANDRA RAJU BAHADUR GARU 
AND OTHERS—Plaintiffs—Respondents, 

Madras Ksiafes L.itid Act (/o/i908), ss. 3 (2), 15^, 
179 - Pro t o/ estate, also an estate -Owner—LamU 
holder—Jurisdietion of Revenue Courts. 

Tlie Estates band Act is not intonded to bo confined 
in its operation oidy to estates in their entirety which 
fall under one of the live clauses of section 3 (2). 
Parts of au estate are also within the scope of the 
Act. Wliore the tenants of a part of an estate set 
up occupancy rights in defence to an action in 
ejectment by tlie landholder, Revenue Courts alone 
have jurisdiction. 

Appeal against the decree of the Court of 
tlie Temporary Subordinate Judge of Viza- 
gapatam, in Original Suit No. 89 of 1910. 

Mr. V. Rama Doss, for the Appellant. 

Messr.s. B. K, Sarma and Rnm^saitiy for 
the Respondents. 

JUDGMENT. 

Wallis, Offg. C. J.—For the purposes of our 
decision the facts in Appeal Suit No, 277 of 

1911 and Second Appeals Nos. 1508 to 1510 of 

1912 maybe considere 1 to be thesame. Both 
were suits in ejectment brought by the alienees 
of part of a village in the Uratia Estate, and 
tlie (luestion is wliether the jurisdiction of the 
Civil Courts is not barred under the provi¬ 
sions of the Madras Estates Land Act, The 
Uratia Estate is admittedly au estate within 
the meaning of the delinition in section 3 (2) 
of the Act, while the portion of a village 
alienated to the plaintiffs does not itself 
form an estate within the meaning of the Act 
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as it does not come witliin any of the 
descriptions in sub clauses {a) co (c). The 
District Munsif and District Judge in tlie one 
case and the Subordinate Judge in the others 
are all agreed on this point, and are so far 
clearly right. They have, however, drawn the 
infe rence that because the land alienated 
to the plaintiffs does not it.self form an 
estate within the deHnition, it is outside the 
general scope of the Act, and the provisions 
barring the jurisdiction, of the Civil Courts 
in suits fo)‘ejectment are inapplicable. This 
view is opposed to several unreported deci¬ 
sions of this Court to which we have been 
referred, but as it has been held by all three 
Judges of the lower Court it maj'’ be as well 
to deal with the question on the merits. 
Though the plaintiff is not the owner of an 
estate, he is clearly the owner of part of an 
estate and as such a landholder within the 
definition, in section 3 (d); his tenants are 
ryots within the meaning of section 3 (15) 
and pay rent within the meaning of section 
3 (11). As a landholder he may sue for 
ejectment before the Collector under section 
151, and the right of the Civil Court to 
entertain such suits is barred under section 
179, nor is there, as appears to have been 
imagined, anjThing inconsistent with the 
scheme of the Act in holding that the plaint¬ 
iffs are landholders as owning part of the 
Uratla Estate although the portion which 
they own has been absolutely severed from the 
rest of the estate and the proprietor of the 
latter has no interest in it. As appears from 
the title and the preamble the general scope 
of the Act is to declare and amend the law 
relating to tlie holding of land in estates 
in the Presidency, that is, of course, in estates 
as defined in the Act to the exclusion of the 
large areas such as the ryotivari tracts which 
do not come within the definition. Again 
even in estate the general provisions of the 
Act are only applicable as between land¬ 
holders and ryots as defined in the Act and do 
not apply to the relations between ryots in 
estates and thoss holding under them, except, 
of course, as expressly mentioned. In this 
state of things the Legislature was faced with 
the question whether estates as dehned in 
the section which had become divided in 
ownership without being split into two or 
more estates should as between the several 
owner and the ryots under them be regulated 
by the general provisions of the Act, and it 


seems tt) me there were obvious reasons for 
so including them by providing that land- 
liolder should include a person owning part 
of an estate, that is of an area to which the 
general provisions of the Act were intended 
to apply. In any case the provisions of the 
Act are plain in my opinion and we are 
bound to give eftV-t to them. The appeal 
and the second appeals are allowed and the 
decrees set aside; all the plaints will he re¬ 
turned for presentation to tlie proper Court. 
Costs to abide the result. 

_ Seshagiiu Aiyar, J.—The plaintiff sues to 
eject the defendants from certain lands in 
the village of Mallavaran). It is conceded 
that geographically these lands are witliin 
Uratla, a permanently settled estate. It is 
also not disputed that they belonged origi- 
nally to the proprietors of the Uratla 
Estate; they were given to one Subadriah 
Garu in excliange for certain uiauiam lands 
situated elsewhere. The plaintiff purchased 
these lands from tlie son of Subadriali 
Garu. His allegation is that the defendant 
had no occupancy right in these lands and 
that he is entitled to eject him. The 
defendant demurs to the jurisdiction of the 
Civil Court. He pleads that lie is an 
occupancy ryot and is entitled to i-emain in 
possession. Tlie learned Disti*ict Judge 
held that he had jurisdiction to entertain 
the suit: and liolding that defendant was 
liable to be evicted, gave a decree to the 
plaintiff. The defendant has appealed. 

I am of opinion that the Civil Courts have 
no jurisdiction. It is admitted that tlie 
lands in suit were originally ryoti lands 
and the evidence is clear and uncontradicted 
that at the time of tlie exchange tliey 
continued to be ryoH. It is not necessary 
for the purpose of deciding the question of 
jurisdiction to determine wlietlier both the 
ivarauis vested in Subadriah Garu or only 
the melcaram: I do not think that the 
fact that the exchanged lands were inams 
lias any bearing upon the question we liave 
to decide. Our opinion in regard to them 
must depend upon tlieir own character and 
not upon that of the property for which 
they were substituted. 

The learned District Judge based in's 
judgment mainly on the ground that 
Mallavaram is not an estate as defined in 

section 3 (2) of the Estates Land Act and 
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consequently the provisions of the Act do 
not apply to lands in tliat villagfe; I 
am unable to agree witli tliis view. It is 
clear that the Act was not intended to be 
confined in its operation only to estates in 
their entirety which fell under one of the 
Hve clauses of section 8 (2): I do not think 
it is open to us to attrilmte an intention to 
the Legislature which is inconsistent with 
the operative portions of the Act. Section 
200 of the Act makes it clear that parts of 
an estate are within the Act. On principle, 
it seems clear that all lands in a per¬ 
manently settled estate are to have the 
beneHt of the Act, and the fact tliat a 
portion of the estate has been granted to a 
stianger should not make any difference in 
tliis behalf. In Second Appeal No. 1218 of 
1911, it was held that the definition of ^estate’ 
is not the governing factor in deciding the 
applicability of the Act. I am of the same 
opinion. Mr. ^Sarma’s chief contention is 
that the word *eiitafe' used in clauses 2, 5, 15 
and 16 of section 8 refers to one as it existed 
at the time of the Estates Land Act and not 
to one with limits ascribed to it at the 
time of the Permanent Settlement. As a 
corollary from this, he argues that por¬ 
tions of the parent estate which either by 
operation of law or by act of parties ceased 
to belong to the permanently settled estate 
are not within the ambit of the Act. No 
authority has been quoted for this propo¬ 
sition, nor can such a contention be upheld 
even on grounds of expediency. As a 
matter of fact, portions of estates granted 
subsequent to the Permanent Settlement 
are included for revenue purposes within 
the e.state. Their liability to bo attached 
for arrears of revenue continues and ur 
less separated and separately registered 
the lands continue to bo part of the estate. 
Iho definition of landholder (section 8 
clause 5) places the matter beyond doubt. 
There can bo more than one landholder 
Within an estate and each will have all the 
powers given to that cla.ss by the Act. I 
feel no doubt that Mallavaram is within 
the Lratla Instate even thougJi tlie proprietor 
of that esta 0 ,s u„t tho laiullu.hler in respect 
of the villafeas a.ul that tho plaintiif is a 
landhohler, V ).avo already liehl tliat tlio 
land m suit was njoti land; and it follows 
from the above tliat the defendant is a ryot 
J ura not deciding whether he has got 


occupancy right in the land. He has put 
forward that claim and it is upon that 
assumption that the question of jurisdiction 
has to be determined. Prom my findings 
about the nature of the land, and the 
characters of the plaintiff and the defendant 
section 151 of the E.states Land Act applies 
to the case; and under Article 17 of the 
Schedule only Revenue Courts have jurisdic¬ 
tion. This conclusion of mine is in accordance 
with tho decisions in Second Appeals Nos. 168 

of 1912, 323 of 1913 and-817 Rnm- 

davana Chandra v. Pragada Pammayya (1). 
I agree that the appeal should be allowed and 
tliat the plaint sliould be returned to the 
plaintiff for presentation to the proper 
Court. In the second appeals also, the 
plaint will be returned for presentation to 
the proper Court. 

, . Appeal allowed. 

(1) 25 Ind. Cas. 661; 26 M. L. J. 600; I L. W. 486. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 1651 op 1913. 

November 25, 1914. 

Present’, —Mr. Justice Tudball. 

KAMTA SINGH and others—Plaintiffs_ 

Appellants 

versus 

1 ARMESHWAR and others—Defendants 

—Respondents. 

LnmUonland tenant -Grove—Qrove on sir land— 
Ki(jhf of grove-hohler—Kjectment. 

Tl»o plaintiff, of n village, permitted tho 

(leteiulant to plant grove on a sir plot ou tho payment 

of a nomimal rent. Subsoiiueiitly the plaintiff^s zemin^ 

(tnn right was sold but the grove existed as before: 

Jlefd that the defendant grovediolder could not bo 

ejected from tho grove at tho iustanco of the 
plaintiff. 

Second appeal from the decision of the 

Sub-Judge of Cawnporo, dated the 5th of 
September 1913. 

Mr. Hamilton, for the Appellants. 
iir. Baldco Pam, for the Respondents., 

JUDG^ILNT.—This is a plaintiffs* appeal 
arising out of a suit in ejectment. The 
Court below has found the facts to be as 
follows, feomotimo prior to the year 1887 

tlie prodecessor-in.title of the plaintiffs was 
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the owner of certain zemindari plots, one of 
which was the grove laud now in dispute. 
This was recorded as his sir, hut with the 
sanction of tliis owner one Khushal Singh, 
uncle of Nathu Singh, planted a grove on the 
land and continued to pay a rent of Rs, 3-8, 
In lbb7 Nathu Singli sold the grove to the 
predecessor-in-title of the present defendants 
and left tlie village. From that date up to 
the present time tlie defendants continued 
to hold the land on payment of a nominal 
rent of Rs. 3-8. Trees still stand upon it 
and still constitute a grove. The plaintiffs 
in the meantime had lost their zemindari 
and the land no longer belongs to them, 
although it is possible (if it were sir that 
when they lost their zemindari they acquired 
an ex-proprietary tenant right. They now 
sue to eject the defendants. In these cir¬ 
cumstances the Courts below have lefused 
to give the plaintiffs a decree for the eject¬ 
ment of the defendants. It is a well- 
known custom in these provinces that when 
the owner of land allows another to plant 
trees and make a grove thereon the condition 
of the tenancy is that the land shall be held 
by the grove-holder so long as tlie trees 
constitute a grove and that when the trees 
are removed or the grove ceases to exist the 
land reverts to the land-holder. It certainly 
Avould be most inequitable in the circum¬ 
stances of the present case to eject the defend¬ 
ants and to hand over the trees which 
they have grown upon the land to the 
plaintiffs Avithout the breaking of any con¬ 
dition and merely at the Avill of the plaint¬ 
iffs. Whatever may have been the right of 
the latter it is quite clear that a grove-holder 
has a right to continue holding the land so 
long as he fulfils the conditions on Avhich 
the land is given. In my opinion the decision 
of the Court beloAV is perfectly correct. The 
appeal, therefore, fails and is dismissed Avith 
co.sts, including fees on the higher scale. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision' Petition' No. 692 oe 1913 

October 9, 1914. 

Present:^m\ Justice Oldfield and 
Mr. Justice Tyabji. 

VINJAMURI YEERA VENKAYYA^ 

Plaintiff—Petition'er 


YENAMURTHI VEERABHADRDDU axd 

OTH E rts— D E FEX DA XTS— R E S POX D E NT<! 

Madras Msintes La,id Act ([ oj 1908), .s-. 3 (.-jjZlcsscc 

fi-om tra,,4e,-ee f zommdar-Rdjkt to lease a„d calli. 
vote — L^^tafe-holiler. 

A person obt,T-ning a lease of land ivitl, tl,c ri-ht 

of loasmg It to others as well as of cultivatin.7 it 

Inmsclf trorn a person who derives liis n'o-ht bv tnms 

fer from the zemiuilar, is an cstate-holder within' th.^ 

meaning of section 3 (5) of tlie Estates Land Act 

Sivim Appahinnrasimhulu v. Murafhi Sanua<'{ 17 
Ind. Cas. 210, followed. oniyusi, jy 

Petition, under section 25 of Act IX of 

1887, praying the High Court to revise the 

order of the Court of the Subordinate Jud-e 

of Cocoanada, in Small Cause Suit No. 938 
of 1911. 


Mr. P. Nai-ayanamurfhi, for the Petitioner 

Mr. B. Narasimlia Ban, for tiic Respond! 
ents. 

JUDGMENT.—\Ye follow Sivini Appala 

narasimhuhc v. Mwada Samjasi (1), and 
attach importance to the provision in ’ para¬ 
graph 7 of Exhibit I for plaintiff’s leasing 
the land to others as well as cultivating it 
himself. There is also the fact that the 
plaintiff’s predecessor derived his right by 
transfer from the original owner, the 
zemindar on these considerations. We agree 
with the lower Court that the plaintiff is 
a landholder within the meaning of .section 
3 (5) of the Madras Estates Land Act and 
dismiss the civil revision petition with 
costs. 


(1) 17 Ind. Cas. 120 


Petition dismissed. 
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LACUMf CirANP JirOAAi; 


V. HEMENDRA PRASAD GHOSH. 


SURAJ BALI V. DAN BAH ADAH SINGH, 


CAr^CUTTA HIGH COURT. 
Original Civil Slit No. 711 op 1913. 
Prestmf: —Mr. Justice Cliitty. 
LACHMI CHAND JHOWAR— Plaintiff 


rer.'ina 


HEMENDRA PRASAD GHOSH— 

Defendant. 


Evid'nice Act (/ of 1872), .s’. 92 (2)— Proiniai^onj note 
silent as to intcicsf—Contemporaneous oral agreement 
iLs to interest^ ivhefher provable. 

Whore a promissory-note is silent as to interest, 
evidence of a contemporaneous oral agreement as to 
tlie rate of interest, cannot be allowed under j)roviso 
(2) of section 02 of the Evidence Act as it would have 
the effect of materially adding to tlie terms of the 
written contract. 

Sou'danionee Debija v. A. Spalding, 12 C L. K. 163; 
Ohanshiam Laiji v. Ram Narain, 29 A. 33 (P C.); 11 
C. W. N. 105; 17 M. L. J. 35; 4 A. L. J. 29; 1 M. L. T. 
427; 9 Bom. E. R. 1;5 0. J. J. 7; 34 I. A. 6, referred to, 

JUDGMENT.—-This is a suit upon a negoti¬ 
able instrument. Though written on a hnnili 
stamp and purporting to he accepted, tlie 
document is in form a promissory note for 
Rs. 1,100 payable sixty days afterdate. The 
promissory note is admitted l)y the defendant. 
The only question is as to interest. Tlie 
promissory note is silent as to interest, but 
the plaintiff pleads that the rate of discount 
agreed between the parties at the time the 
said hunili was drawn was 5 per cent, per 
mensem, and it was agreed between tlie plaint¬ 
iff and the defendant that if the defendant 
should fail to pay the amount due on the said 
hnndi as the same became due, he should pay 
interest on the amount so remaining due at 
the aforesaid rate of 5 per cent, per niensem. 
The defendant denies that he agreed to pay 
at the rate of 6 per cent, (it should be 5 
per cent.) per mensem, hut admits an agree¬ 
ment to pay at the i-ate of 13 per cent, per 
'annum. The only point for my determina¬ 
tion is wliether tlie plaintiff: can he allowed to 


give evidence of Mie agreement which healleges. 
J am of opinion that lie cannot. It is true 
that in the case of Sotc./aaioii'jj Drhyu y. ..1. 
Hpaidtiiq (1), evidence of a suhse(iuent agree¬ 
ment appears to have l»een allowed. That 
was a reference from the Small Cause Court 
and tlie ptiint does not appi'ar to have been 
argued. The case of (Ikitushuim fjiljl y. 
Uatu ^ara'n (2) has no application as the 
collateral agreement there was in writiii'^ 

and the question was whether such an a"ree- 
(2) 29 A. 33 (IM!): \ \ C . W. N. iO.',; 17 \ r 

3.); 4 A. h. J, 29; I .M li. 'J’. 127; 9 IL)iu. 1,. R p 5 p 
L. J. 7;-34 I. A. (i. ■ ’ 

(1) 12 C. L. |{. 163. 


ment was enforceable, by reason of the pro¬ 
visions of section 80 of the Negotiable Instru¬ 
ments Act, 1881. In my opinion, evidence 
of the agreement now sought to be proved is 
excluded by the provisions of s )i of 

the P]vidence Act. It is, as pleaded, a con¬ 
temporaneous oral agreement which would 
have the effect of materially adding to the 
terms of the written contract. It cannot, I 
think, be allowed under proviso 2 to the 
section. It is true that the promissory note 
is silent as to interest, but that would be the 
case in most documents into Avhich an addi¬ 
tional stipulation is to be introduced. This 
too is a formal document, and it cannot be 
presumed tliat the parties intended to agree 
upon anything that was not inserted in it. 
It would, in my opinion, be very dangerous 
to allow evidence of such agreements, as the 
creditor would be thus enabled to adapt the 
rate of interest to the requirements of the case, 
and, when the debtor had once failed to pay, 
to enhance his claim accordingly. 

The defendant admits the claim for interest 
at 12 per cent, per annum and this I 
think he must pay. There will be a decree 
for the plaintiff for Rs. 1,100 and interest on 
that amount at 12 per cent, per annum 
from the due date of the promissory-note till 
to-day, and costs on scale No. 2 and interest 
on judgment at G per cent, per annum. 

decreed. 


COURT OE THE BOARD OF REVENUE, 

UNITED PROVINCES.. 

Revenue Revision Petition No. 2 op 1913-14 

OF Baiiar.aich District. 

April 7, 19U. 

Present :—Sir Duncan Colvin Baillie, S. M. 
SURAJ BALI—D E FE N dant—Appellant 

VCVSf^S 

DAN BAHADAR SINGH and-another— 

PLA INTIFPS—Re SPON DK NTS. 

Vivil Procedure Code {Act V of *908), 0. XU, r. 26 
—-Appellate Court, omission of,to jtx tims for filing 

objechons io findings of lower CourtIri'cgnlaritg, 
tech nical. 

Iho oini:ssiou of nu Appollato Court to ilx a time, 
as rcquiivd by Order XLI, rule 26, Civil Pixjoeduie 
Code, within which eitiior party may present a 
luoinomiuUnu of objections to findings of the lower 
Court, is u lucre tochuienl irregularity and may l>0 
Ignored if it does not in any way prejudice the 
party complaining of the same.* 
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_ Appeal from the decree of the Commis¬ 
sioner, Fyzabad, dated 8th September 1913, 
upholding the order of tlie Assistant Col¬ 
lector, Bahraicli, dated 25tli July 1913. 

Babu Aditija Pramd, for the Appellant. 

Mr. F. O. (TNetll, for the Respondents. 

JUDGMENT.—This appeal is urged on 
the ground that wlien the Commissioner 
received the evidence on findings in the 
Court of first instance, he should under rule 
26 of Order XLI have fixed a time within 
whicli eitlier party might present a memo¬ 
randum of objections. It is true that the 
Commissioner omitted to fix such a date, 
but the result is a purely teclinical ir¬ 
regularity and did not, in my opinion, 
prejudice tlie appellant. A very careful 
inquiry was made by the Court of first 
instance and a finding recorded, and this 
finding was considered by the Commissioner 
after hearing the Pleader for the appellant. 
I do not think that to order any further 
proceedings would serve any useful purpose 
whatsoever. The objection is purely teclinical 
and I see no reason to re-open the ques¬ 
tion decided and decided on grounds wliich 
admit of no doubt. 

The appeal is dismissed with costs on the 
appellant. 

Appeal (I/.timissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 192 of 1914. 

December 15, 1914. 

• 

Present'. —Mr. 'Justice Chamier and 
Mr. Justice Piggott. 

KUNWAR BAHADUR —Plaintiff—■ 

Appell.4.nt 

versns 

BINDRABAN and another—Defendants— 

Respondents. 

Limitation Act {IX of 1908), Sch. I, Art. 120 —Iliitda 
Law—Alienation hy widow—Contest hy remote revcr^ 
sioner - Cause of action—Limitation. 

A suit for a decl«wation that an alienation made 
by a Hindu widow is not binding on tlie plaintiff, a 
remote reversioner, is governed by Article 120 of 
the Limitation Act. 



The cause of action accrues on the date of 
alienation. 

Second appeal from the deci.sion of the 
Subordinate Judge of Farriikhabad, dated 3rd 
November 1913, 

1 he Hon ble Dr, Trj Bahadur Snpru.^ for 
the Appellant. 

Dr. S. ( \ Banerji^ for the Respondents, 


J U DGMJijN 1,— This is a second appeal 
b 3 ’' a plaintiff ^\']loso .suit tor a declaration 
has been dismissed by the lower Appellate 
Court as barred by limitation. Debi Das, 
fatiier of tlie plaintiffs, liad two brotliers, 
Jwala Parshad and Frag Das; they lived 
separately. Jwala Parshad died childless, 
leaving a widow, Mnsammat Rukmani. This 
lady, while in possession of the property of 
her late husband ^vitIl a Hindu widow’s 
estate, executed a deed of sale on February 
12th, 1S9S, transferring to certain persons, 
who appear as defendants Nos. 1 and 2 in 
the case, a house which had belonged to her 
late husband. By the present suit insti¬ 
tuted on April 11th, 1913, the plaintiff 
.sought a declaration that this sale-deed was 
ineffectual as against him and enforceable 
only during the life-time of Uusammat 
Rukmani. He impleaded this lady as a 
defendant, and also liis own father, Debi 
Das, and his uncle, Prag Das. Only the 
defendants-vendees contested the suit, no 
appearance being entered by any of the 
others. Ordinarily the plaintiff would not 
be permitted to maintain such a suit he 
no'-, being the nearest reversioner to the 
estate of Jwala Parshad in the presence of 
his own father and uncle. The plaintiff 
accordingly pleaded tliat Prag Das had 
colluded with Musauimat Rukmani and with 
the vendees at the time of the sale; with 
reference to Debi Das he pleaded that the 
latter had long since severed himself from 
all connection with mundane affairs and 
elected to reside in solitude in a certain 
garden. He claimed that a cause of action 
accrued to him on February 13th, 1910, 
the date on which a suit bj^ his father 
or his uncle became barred by limitation 
under the provisions of Article 125 
of the first Schedule to the Indian 
Limitation Act (IX of 1908) and that 
his suit was within time under- Article 
120 of the same Schedule. It may be 
noted tliat tlie plaintiff gave his own 
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}ige as tliiily years in Juiie or July 1913, 
so that he attained majority within three 
years of tlie exeontion ()f (lie sale-deed 
n question. Tliere is, therefore, no ques¬ 
tion of any extension of period of limita¬ 
tion on the ground of the plaintiff’s 
Tiiinority. 

. I'Ik; ieai'ued Suboidinale Judge has found 
cdear authority, in certain decisions of the 
^Fadras High Court rcfeiTed to in his 
judgment, for the proposition that the plaint¬ 
iff's cause of action accrued to him on the 
date of the execution of the sale-deed of 
February 12th, 1898, and that the period of 
limitation for the same is that provided by 
Article 120 of the Schedule to the Limitation 
Act. C has not, therefore, thought it 
necessary to examine in any detail the 
precise pleadings in this particular case. 
Yet these are sufficient in themselves to 
make the plaintiff’s position a very difficult 
one, even if the propositions of law contended 
for on his behalf are correct. So far as 
liis uncle Prag Das is concerned, the plaint¬ 
iff’s allegation that a cause of action 
accrued to him on February 13tli, 1910, 
will tnot bear a moment’s examination. He 
says that Prag Das colluded with the 
vendor and vendees at the time of this 
sale, so that he liad his cause of action 
complete on that date or at latest on 
the date on wliich the fact of Prag Das’ 
collusion became known to him. As regards 
the plaintiff's father, the point may not 
be quite .so clear because the facts have 
not been gone into. A comparison of the 
plaint and the written statement certainly 
sngge.sts tiiat the parties intended to plead, 
and did in f; let plead, that Debi Das’ witli- 
drawal fnnn all interest in worldly affairs 
took place prior to the execution of the 
contested .sale-deed. The plaintiff uses the 
vague expression “long since,” the defend- 
ant.s, wliile admitting the correctness of 
the pfiragi'aph in the ])Iaint i*egarding 
Debi Das' withdrawal fnmi the world,pleaded 
that tlie <leed in .suit had been executed 
with the knowledge and information of, 
and in consultation witii, the plaintilf and 
his uncle, Prag Das. Tlie fact tliat it 
would have been u.seless for the vendees 
to attempt to obtain tiiu consent (.f Debi 
Das was presiipix-sed by the pleadings 
and the frame of the issues. If this fact 
be admitted, it seem.s clear that tlie 
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plaintiff, on his own showing had a com¬ 
plete cause of action the day on -which- 
he knew that Prag Das had -wrongfully 
colluded with the vendor and vendees to 
execute the sale-deed in suit. Whether 
he had a valid cause of action, is of course, 
quite a different question and one as tO 
which we express no opinion ; it is enough 
to find that it was a cause of action 
which had* become barred by time 
long before the institution of the present 
.suit. 

When tlie facts above noticed -were 
brought out in the course of arguments 
before us, a strong appeal was made to 
us not to decide the matter on these 
grounds without remitting issues to the 
Courts below, the point taken being that 
neitiier of those Courts had considered 
the question of limitation in this particular 
light. We are not di.sposed to remit 
issues. It cannot be said that such a 
question as the date of the retirement of 
Debi Das from all interest in wordly affairs, 
or the precise nature of that retirement, 
was ever put in issue on the pleadings. 
Tlie parties went to trial on the admis¬ 
sion that this retirement took place so 
long ago that its precise date was quite 
immaterial and practically also on the 
admissioji that this retirement was so effective 
and complete that Debi Das had put himself 
in such a position that lie could not be 
expected to do anything to protect the 
interests of his son from the nefarious schemes 
of tlie other defendants. 

Apart from this, as tlie question of law 
involved was argued before us at length, we 
think it right to say that we are not prepax'ed 
to accede to the proposition of law on 
whicli the plaintiff-appellaut’s case rests. In 
the case of an alienation by a Hindu widow 
the person or persons wlio would be entitled 
at any given moment to succeed to the 
estate of her late husband, have a cause of 
action from the date of the alienation and 
a right to sue under Article 125 of the 
first Schedule to the Indian Limitation Act 
within twelve years of the date of such 
alienation. The contention for the appel¬ 
lant is that their failure to do so within 
twelve years ipso fado creates a c.aa.se of 
action for the next reversioner or rever- 
siuncr.s, which action may be brought within 
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a further period of six 3 "ears under Article 
120 of the same Schedule. It would follow 
that the expiration of this period would 
create a fresh cause of action with 
a further period of limitation for the rever- 
sioner or reversioners one degree further 
removed and so on for the whole life¬ 
time of tlie widow. No direct authority 
can be quoted for propositions so remarkable, 

Ihe principal cases referred to in argu¬ 
ment may be noted below;— 

Rani A7iu7id Knnwar v. Comf of Wards 
(l); Ahhiasli Chandra Moznmdar llarinafh 
Shaha (2); Jhula v. Kalita Frasad (d); 
Bhagwanta v. Siikhi (4 ; Ayijadorat Filial v. 
Solai Animal (5); Govinda Filial v. Thaijam- 
mal (6). 

In the first of these their Lordships of 
tlie Privy Council were dealing with a suit 
to set aside an adoption, a suit for which 
a period of twelve years from the date of 
the adoption is specifically provided, b^' 
whomsoever the suit may be brought. It 
is certain, therefore, that when they spoke 
of some act or omission on the part of the 
nearest reversioner by which the latter 
disabled himself from suing, they were not 
thinking of the reversioner’s merely allowing 
the preaci’ibed period of limitation to run 
out. In the Allahabad case no question of 
limitation arose. The cases in Abinash 
Chandra Moznmdar v. Harinath Shaha (2) and 
Govinda Filial v. Thagam/nal (6) turned on 
the minority of the plaintiff in each of those 
cases. The truth appears to be that the 
various Articles in the Schedule to the 
Limitation Act dealing with such suits as the 
present and cognate suits to contest an 
adoption by a widow were framed with 
special reference to the provisions of sec¬ 
tion 42 of the Specific Relief Act (I of 
1877). The Schedule, therefore, made no 
express provision for the rare cases in 
which a suit like the present is permitted 
to be brought by a more remote reversioner 
by reason of collusion or wilful default on 
the part of the nearest reversioner or rever 

(1) 6 C. 7(iA; 8 C. L. R. 381; 8 I. A. U; -1 Shoiue L. 

R. 78; 4 Sar. P. C. J. 195; 5 Ind. Jui*. 161; Ratiqu-' and 
Jackson’s P. C. No. 63. 

(2; 32 C. 62; 9 C. N. 25. 

{li) 9 A. 441; A. W. N. (1887) 91. 

(4) 22 A. 4;33(F. B.); A. W. N. (1899) J59. 

(5) 24 M. 405. 

(6) 28 M. 57; 14 M, L. J. 2;)9. 



sioner.s. The result, no doubt, is tliat such 
suits must necessarily be referred to Article 
120 of the Schedule. Jt does not follows 
however, that a remoter reversioner is 
thereby entitled to sit still and wait 
for limitation to run out against every 
reversioner nearer in degree than himself. 
An improper alienation by a Hindu widow 
is a wrong to the entire body of rever¬ 
sioners, and in a sense it affords an im¬ 
mediate cause of action to all of them. 
The reason why such action is ordinarily 
required to be brought by the nearest 
reversioner in degree and the special cases 
in which this rule may be relaxed, have 
been pretty well settled since the decision 
of the Privy Council in Rani Anund 
Knnwar v. Conrf of Wards (1). But 
it is for more remote reversioners to 
be on the w^atch to safeguard their 
own interests and when they find that 
no action is being taken by the nearest 
reversioner or reversioners, to inquire into 
the reasons for such inaction and call u^jon 
the person or per.sons entitled to do so 
to protect the interests of the whole body 
of reversioners. For the purposes of the 
present case it is quite sufficient to say 
that it must lie heavily on the plaintiff in 
a suit like the present to explain why he 
took no action before the X-'^riod of limita¬ 
tion pre.scribed for a suit by the nearest 
reversioner had expired. Jt is not neces¬ 
sary for us to go the full length of the 
Madras rulings relied on by the learned 
Subordinate Judge in order to arrive at 
the conclusion that he has rightly dismissed 
the present suit as time-barred. So holding 
we dismiss this appeal with costs, including 
fees on the higher scale. 

Appeid dismissed. 
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MADRAS HIGH COURT. 

Si-;coND Civil Appeal No. 184 op 1912. 

December 15, 1914. 

Present: —Sir John Edward Power Wallis, Kt., 
Chief Justice, and Mr. Justice Seshagiri Aiyar. 
VENKATACHALAM CHETTY— Defend¬ 
ant No. 1— Appellant 

ve7’sus 

A. N. R. M. NARAYANAN CHETTY 

and others —Plaintiffs Nos. 1 to 5 and 
Defendants No. 2 to 5—Respondents. 

Contract Act {IX of 1872), as. 201, 209, 218— Princi¬ 
pal and agent—Suit to recover money — Limitation — 
Moi'eahle property — Money^ uhether moveable p^'operty 
■^Agencyy termination of—Limitation Act {IX o/1908), 
8ch. I, Arte. 89,115— Agent’s contract to account, suit on 
-^Article applicable. 

As money is moveable property within the moan¬ 
ing of Article 89 of Schedule lof the Limitation Act, a 
Siit by a principal against his agent for money received 
and not accounted for is governed by Article 89 of 
the Limitation Act and is barred if not bi’ought 
within three years of the date of the termination of 
the agency. 

An agency is determined when the agent ceases 
to represent the principal, though his liability in 
respect of acts done by him as agent may con¬ 
tinue. 

Therefore, where an agent in obedience to a 
telegram sent by his principal hands over the 
charge to another person, his agency terminates 
that very day as his authority is revoked. 

An agent’s contract to account to his principal, 
whether express or implied, is specially provided for 
in Article 89 of Schedule I of the Limitation Act 
and it cannot be included under Article 115 of the 
Act. 

Babu Bam v. B/i7n Dayal, 12 A. 541; A. W. N. 
(1890) 99; Fink v. Biihleo Dare, 26 C. 715; 3 C. W, N, 
624, dissented from. 

Hurrhath Bai v. Krishna Kumar Bakshi, 14 C. 147 
(P.C.); 13 I. A. 123; lOInd. Jur. 475; 4 Sar. P.C.J.751, 
Jogesk Chandra alias Dhalu Chose v. Benode Lai Boy 
Chou'dhry, 6 Ind. Cas. 59,14 C. W. N. 122, Asghar Ali 
Khan V. Khurshed Ali Khan, 24 A. 27; 3 Bom. L R 
676; 28 I. A. 227 (P. C.), followed. 

Matt Lai Bose v. Amin Chand Chattopadhy, 1 C. L J. 
211, distinguished. 


Shib Chandra Boy v. Chandra Karain Mukerjee 32 
C. 719; 1 C.L.J. 232; Hafezuddin Mandal v. Jadu Nath 

a 29H; 12 C. W. N. 820; 7 C. L. J. 279 
referred to. ’ 


Per Seshagiri Aiyar, J.—Ill an agent’s contract the 
fixing of a date for rendering accounts cannot stop 
the termination of the nsronev. ^ 

Appeal against (I,e ilecroe of tl,o Court of 
the leniporaiy .Subcirclinate Judge of 

Ramnad at Aladura, in Original Suit No. 145 
or IdiU. 


ant. 


Mr. C. S. Vtnkaiachanar, for the Appel- 
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Messrs C. V, Ananthahishna Aiyar, K, V. 
Krishnaswami Aiyar and N. Bwraisawmy. 
Iyengar, for the Respondents. 

JUDGMENT. 

4 4 

Wallis, C. J.—The first defendant 
was employed by the plaintiffs, a firm of 
Nattukottai Chetties of Devakotta in the 
Ramnad Di.strict, to carry on business at 
certain places in Burmah as their agent 
under the terms of a document, Exhibit A, 
known as a salary chit executed by the 1st 
defendant on his appointment. By this he 
undertook to carry on the business under 
the direction of the ]st plaintiff and stipu¬ 
lated that on bringing hack the cash and 
accounts to Devakotta and rendering the 
same, he was to get back the salary chit. It 
is explained that in the case of these agents 
the return of the salary chit means that the' 
agent has passed liis accounts and that his 
conduct has been satisfactory. The present' 
suit is brought by the plaintiffs for an^ 
account of his dealings, and the question is 
whether it is barred by limitation. The 1st 
defendant continued to represent the plaintiffs 
in Burmah after the expiry of the three’ 
3’^ears originally agreed upon, and the 
plaintiffs who were dissatisfied with his 
conduct had some difficulty in getting rid of 
him, as appears from the correspondence. As 
early as the 24th November 1906 they wired 
to him to give the keys, accounts, and a power 
to the 4th defendant who was to succeed him, 
and at length on the 2nd March 1907, having 
executed a power-of-attorney in favour 
of his successer apparently with a 
view to facilitate the collection of debts 
owing to the firm, he handed over 
charge to his successor, who gave him 
Exhibit IV, a signed receipt, and a list of 
outstandings which were stated to have 
been checked, and also apparently Exhibits 
G and Gl, certain further particulars' 
signed by his successor, which he sub¬ 
sequently handed over to the plaintiffs at 
Devakotta. 

He then received a sum of Es. 200 for' 
his travelling expenses and for sweets and 
other presents to be purchased for the prin¬ 
cipals. According to the evidence taken on 

commission for the plaintiffs, Exhibit YIIIA, 

this sum was not given as a loan, but 
he could do what lie liked Avith it. It 
is customary to pay such sums to agents 
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when they are returning. It i.s not very 
easy to reconcile this with the earlier 
statement made by the witness that if any 
surplus remained, it was to be handed 
over to the principal Oi' an account rendered. 
On his arrival at Madras on the 19th March 
1907, the 1st defendant wrote Exhibit H, 
and wired Exhibit H-1 to plaintiffs announc¬ 
ing his arrival and stating that he was 
coming in two days. According to the 
evidence for the plaintiffs, he ^ame later and 
handed over Exhibits Grand 01, but he never 
accounted for his agency or got back his 
salary chit. 

The question then is, whether in these 
circumstances the suit is barred. It is now 
well settled that money is moveable property 
within the meaning of Article 89 of the 
Limitation Act. That Article applies to suits 
by a principal against an agent for moveable 
property received by the latter and not 
accounted for and time begins to run when 
the account is, during the continuance of 
the agency, demanded and refused, or 
where no such demand is made, when the 
agency terminates.” The 1st defendant in 
the present case relics on the termination 
of the agency. Under section 201 of the 
Indian Contract Act an agency is terminated, 
among other ways, by the principal revoking 
his authority, or by the agent renouncing 
the business of the agency, or by the 
business of the agency being completed, and 
it is from this point, under Article 89, that 
time is to begin to run in a suit by the 
principal for money received or not accounted 
for. Under section 218 of the Indian Con¬ 
tract Act the agent is, no doubt, bound to 
pay the principal the sums received on his 
account, but it cannot be said that until 
he does so, the agency is not determined 
because the business of the agency is not 
completed, for the terms of Article 89 
necessarily involve that the agency may be 
terminated before the payment is made. I 
am, therefore, with great respect, unable to 
agree with the observations in Bahu Earn v. 
Bam Bayal Q) and Fink v. Btddeo Doss (2), 
which do not seem to have been necessary 
for the decision as there were other grounds 
for holding that the agency had not been 
determined. The better view appears to be 

(1) 12 A. 541; A. W. N. (1890) 99. 

(2) 26 C, 715i 3 C. W. N. 524, 


that the agency is determined when the agent 
ceases to represent the principal, though his 
liability in respect of acts done by him as agent 
may continue. 

Article 89 was worded in the present form 
for the first time in the Act of 1877, but in 
Hnn'inath Bai v. Krishna Kumar Bakshi 

(3), a case under Act IX of 1871, their 
Lordships of the Judicial Committee observed 
that whether Article 60 or Article 90 or 
Article 118 of that Act applied, time must 
be counted from the day when the defendant 
ceased to discharge the duties of dewan by 
departing from the plaintiff’s service. That 
was a case of termination of the agency by 
the agent renouncing the business of the 
agency within the meaning of section 201 of 
the Indian Contract Act. The present would 
appear to be an equally clear case of 
termination of the agency by the principal 
revoking his authority and the agent handing 
over charge to his successor. 1 think that 
on the facts set out above, his agency was 
determined before he left Burraah and that 
as the suit was instituted more than 
three years later it is barred if Article 
89 applies. 

It is said, however, that under Exhibit A 
the 1st defendant was bound to return 
to Devakotta, • hand over the money and 
accounts and pass his accounts, and that 
Article 89 is inapplicable as there was an 
expre.ss agreement that the 1st defendant 
should pass his accounts on his return. 
The plaintiffs rely on a decision in Jogesh 
Chandra alias Phala Ghose v. Benode Lai 
Boy Ghowdhury (4), that where there was a 
definite contract to render an account 
yearly, Article 115, and not Article 89, would 
be the Article applicable in the case of 
unregistered contracts. This case proceeded 
to some extent on the authority of a decision 
in Mati Lai Bose v. Amin Chand ChcUtopadhy 
(5), that in thecase of a contract in writing 
registered, Article 89 does not apply, but 
Article 116. The authority of the latter deci j 
sion has been doubted in Shib Chandra Boy v. 
Chandra Narain Mukerjee (6) and Hafezud- 

(3) 14 C. 147; (P. C.): 13 1. A. 123; 10 Ind, Jiu-. 
4/5; 4 Sar. P. C. J. 751. 

(4) 5 lad. Cas. 59; 14 C. W. N. 122. 

(5) 1 C. L. J. 211. 

(6) 32 C. 719; I C. L. J.232, 
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din Mandfd v. Jadn Nath Saha (7), and 
it is not in my view conclusive of the present 


case. 


As regards tlie present question, it seems 
to me that the agent’s contract to account 
to his principal, whetlier express or implied, 
is specially provided for in Article 89, and 
if that be so, it cannot, having regard to the 
language of Article 115, be brought under 
that Article. J am, therefore, unable with 
great respect to follow the decision in 
Jogesh Chandra alias DJialn Ohnse v. Benode 
Lai Boy Chowdimry {‘^)^ and hold that the 
suit was barred and that the appeal must 
be allowed, and the suit dismis.scd witli costs 
throughout. 

The memorandum of objection is not press¬ 
ed and is dismissed. 

Skshauiri AiYAit, J.—I agree with tlie 
learned Chief Justice. The suit is by the 
plaintitfs, the principal^’, for an account 
against the 1st defendant, the agent. The 
Subordinate Judge disbelieved the plea that 
the accounts were finally rendered and 
passed a preliminary decree for the taking 
of accounts. Ur. C. S, Venkatacliariar for 


the 1st defendant in the appeal argues that 
the suit is barred by limitation. 

Witli great reluctance I have come to 
the conclusion that the contention is well- 
founded. I do not see my way to holding 
that eitlier Article 115 or Article 120 of the 
Limitation Act applies to this case, as con¬ 
tended for by Mr. C. V. Ananth-ikrishna 
Iyer for the respondents Nos. 1 to 5. 
Article 115 is the residuary Article relating 
to contracts a?id is made applicable only 
where there is no special provision relating 
to contracts. Article 120 is the general 
residuary Article. Article 89 in terms 
provides for an account respecting moveable 
property received by the agent from the 
principal. The Judicial Committee have 
laid down in .Uff/nn- Ali Khun v. Khurshed 
Alt Khan (8) tliat money is moveable pro- 
party witlnn the moaning of tin's Article 
Ihe suggoshon of tlio learned Vakil for 
the respondents Nos. 1 to 5, that as the 
account claimed by tlio principal I’clatcd tc 
monuy.s lent out hy the agent on his behalf 
and whicl, an, still nnrealised, the pre.seni 
claim IS not for moveahlo property received 

(7) 35 C. 298; 12 C. W. N, 820 7 0 17 -.-o 

(8) 24 A. 27; 3 Eoin, L. li. 570; 28 1. A. 22V'(i> c ) 


from the principal, ignores the fact tliat the 
outstandings are part of the original advance 
made by the plaintiff to the defendant 
and of its augmentation. It was also con¬ 
tended that as Exhibit A provided for the 
rendering of the account at Devakotta on 
the return of the agent from Burma, the 
agency did not terminate till that was 
done. I am unable to accept this conten¬ 
tion. Under section 201 of the Contract 
Act an agency is terminated by the 
principal revoking his authority or by the 
business of tbe agency being completed, lu 
this case, the plaintiffs sent a telegram on 
the 24th November 190d to the 1st defend¬ 
ant to haifd over to one Muthiah the ac¬ 
counts (Exhibit VII) on the 18th December 
1906; he asked the agent to .start immediately 
(Exhibit VIB). A similar commnuication 
was sent on the 20th December 190G 
(Exhibit VlIA). On the 2nd March 1907, 
the 1st defendant handed over the accounts 
to Muthiah and started for Madras. I am 
of opinion that the agency terminated on this 
date and as the suit was instituted moro 
tlian three years after this date, it is barred 
by limitation. 

The decisions in Bahu Ram v. Ram Dayal 
(1) and Fink v. Bnldeo Das (2) do not affect 
this conclusion. It was held in those cases 
that until an agent for the sale or purchase 
of goods pays the sale-proceeds or delivers 
the purchased properties to the principal, 
the agency does not terminate. This rests 
on the ground that the business is not 
completed with the effecting of the sale or 
purchase, because it is the essence of an 
agency in such cases that the sale-proceeds ; 
or the property purchased should be handed 
over to the principal. 

It is said that the first defendant took 
Rs. 200 as passage money for which he had ' 
to lender an account. There may he a 
separate accountability for this sum, bnt 
this is no part of the business carried on in 
Rangoon for which the defendant was con¬ 
stituted the agent. It is in evidence that 
the agent came to Madras and handed over 
some accounts to the plaintiff at Devakotta. 

1 hat fact will not have the effect of inter¬ 
cepting the termination of the agency. The i 
business on which the 1st defendant was .j 
engaged Avas completed when he handed ^ 
over the accounts to Muthiah, That vrasdB 
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in obecliencR t) the nrJer of the plaintift's 
in that behalf, thereby revoking’ the agency. 
The 1st to 5th respondents’ Vakil relied on 
Joge.^h Clinu lra alias Dhahx ( v. Bpho-Jp 
L ai Ji-oy CltmvJhnrtf (4) for the position that 
when tliere is a special contract Hxing a 
date for the rendering of the accounts, the 
Article applicable to suits by principals 
against agents is Articlell5 and not Article89. 
The fixing of a date for rendering accounts 
cannot stop the termination of the agenci\ 
The authority relied upon in Jogf'sh Chandra 
alias Dhaln (Viosp v. Benoii‘i Lai Roij 
Chowdhunj (4) lias been dissented from by 
Maclean, G. J., in TTafeznddLi Mandal v. Jadit 
Nafh Saha (7). Mr. Justice' Mukerjee in 
Shib Chandra Hog v. Chandra Norain 
Mukerjee (6) held that Article 89 would 
apply to a case like the present. I am, 
therefore, constrained to hold that the suit 
is barred by limitation. 

Appeal allowed ; Suit difimisaod. 


could be given to him under .section 2d 
of the Probate and Administration Act 
1881. 

The appellant wlio also applied for fjotters 
is tlie agent of anotlier sliarer in the estate 
who is absent from the Province. To .such 
agent only a lijiiited grant under Chapter 
HI of tlie Act could be granted under section 
30, and then only if no person as much 
entitled as his principal was willing to 
act. A sharer in the estate who is in 
this Province is willing to act, consequently 
a limited gi-ant could not be made 
under section 30 to the attorney of the 
absent sharer in the estate. The respond¬ 
ent was entitled to a full grant as the 
Court saw fit to act under .section 41 of the 
Act. No grouirhs were made out for taking 
this course. 

The appeal is dismi.ssed with costs. 

Appeal di^misifed. 


i-'LOWER BURMA CHIEF COURT. 
Civil Misceli-aneous Appeal No. 23 of 1914. 

November 30, 1914. 

Present: — Sir Charles Fox, Kt., Cliief Judge. 
ESOOP EBRAHIM MOOELA, Attorxev of 

ASHA BEE —Appellaxt 

versus 

ESOOF SULAIMAN ABOO— Rrspoxdext. 

Probate and Administration Act (To/lSSl), 23, 
80 and 41 — Letters of Administration, limited ijrant of, 
'loheii not allowed. 

In granting L3tters to a:lrninister the estate of a 
deceased person, a limited grant of Letters should not 
be awarded to the attorney of an absent sharer, if a 
sliaror wlio is entitled to as much as the absent sharer 
is within the Province and is willing to administer the 
estate. 

Mr. Orniistony for the Appellant. 

Mr. RutledgCy for the Respondent. 
JUDCAEENT.—The answer to the ques¬ 
tion involved in this appeal is free from 
doubt. The respondent was a person who, 
according to the rules for the distribution of 
the estate of an intestate applicable in the 
case of the deceased, is entitled to a part 
of the deceased’s estate. He was the 
only one of such persons who applied 
for Letters of Administration, a full grant 


PUNJAB CHIEF COURT. 

Second Civil Aci-eal No. 575 of 1910 

April 20, 1914. 

Present :—ilr. Justice Scott-Smitli and 
Mr. Justice Shadi Lai. 

Mould KARAR HASSAN— Depexda.vt__ 

Affellaxt 

versus 

Syed MUSTAFA HASSAN axd 
MURTAZA HUSSAIN, REi'KRSEXT.vriVE.s of 
SHARIF HUSSAIN, Dece.ased, and otiieus 

—-P L AIX r f F F S — R E S I>o N D F X T S . 
Interpretation of Stafnfes — Pensions .4(7 (XXIJI of' 

IS71), 11 , 12—Leyisl'ifive enavtm 'nt, retrospective 

effect of—Assiijnment of land rerenne—ifrant for politi. 
cal services — 'Pension,' meaning of. 

A legislative enactiueut is prospective and not 
retrospective in its operari»)n. except (/) when the Act 
only affects the procedure of the Court, and (/<) when 
the*intention of the Legislature is clearly to give 
it a retrospective effect. 

Therefore, tlie Pensions Act has not a retrospective 
operation and no alienations made before the Act 
came into force are invaliil under section 12 of the Act. 

Imfinz Beyam y. Liakat-u/unissa Beyam,(j X. 080; A. 
W. X. (ISS4) 209; Imfiaz Begum v. Liukrif-nn-nissa 
Begam, i A. 880; A. . X. (18S.3) 20/; J.nnnadas y. 
Lalitavam, 2 B. 294; Dhiramdas S'l'nblticl'is y. H'lfasji 
19 B. 250, referred to. ‘ ’ 

A mere assignment of land revenue as such doo.s 
not come within the protection given by sections 1] 

and 12 unless it fuHils otlier requirements of tljos > 

sections. 


744 


INDIAN CASES, 


[1915 


KARAR HASSAN V. MRSTAFA HASSAN. 


Bahn-ml-Din v. ^loti Lnl, 27 P. R. 1878; Kttndan 
Lnl V. Dalip Siiujhy 57 P. R. 1884; Shankar Das v. 
Basanf Sinf/h, 133 P. R. 1888, referred to. 

An assig^nraent of land revenne by Government 
may or may not bo a pension, within the meaning of 
sections 11 and 12; therefore the answer to this 
question must depend on the facts of each case. 

Ordinarily speakinj;, “pension” involves the idea 
of a 'fixed periodical allowance or stipend, and if it 
is granted on political considerations or for past 
services or as a compassionate allowance, it cannot 
be assij^ned. 

Bodhrnj Shah v. Sirdar Amrikh Singh, 137 P. R. 
1890; Muhammad Qainar-ud-Din Khan v. Lachnii Nath, 
95 P. R. 1900; 83 P. L. R. 1907; Qa)nar^ud-Din Khan 
V. Mani Ram, 96 P. R. 1906, 138 P. L. R. 1906, refer¬ 
red to. 

Therefore, a prrant of a fixed sum clearly made for 
political services is a political pension and comes 
within the protection afforded by section 12. 

Second appeal from the decree of tlie 
Divisional Judge, Ambala, dated the 30th 
July 1909, affirming that of the Additional 
District Judge, Ludhiana, dated the 15tli 
March 1909, decreeing the plaintiffs’ claim, 

Lala Lajpat liai, for the Appellant. 

The Hoii’ble Mr. Muhammad Shaft, K. B., 
for the llespondents. 


JUDGMENT.—This appeal arises out of a 
dispute between the descendants of two 
brothers, Sayed Rajab Ali and Sayed Rustam 
Ali. The plaintiffs, who are the descendants 


of Rajab Ali, sue Sayed KararHassan, son of 
Rustam Ali Khan, for the recovery of 
Rs. 817 on account oftlieJaf/Zr income for 
1906, which lias been realized by him, and 
for a perpetual injunction restraining him 
from recovering iho jagir money from defend¬ 
ants Nos. 2 and 3, the Jamhardars of 
Mauza Aligarh, whose duty is to realise 
tlie land revenue from the proprietors and 
pay it to tlie person entitled to the jagir. 

It is not disputed tliat tlie jagir was 
granted to Rajab Ali for political services and 
after hi.s death has continued to be 
recorded in the names of his descendants 
[t appears that for nearly 50 years Rustam 
All Khan and Karar Hassan have been 
realizing the jagir, but whether tin's was 
in pursuance of a transfer of the iagi, 
by Rajab Ali to his brotlier or for some 
other reason, is a point at issue between 
the parties and lias not been decided by the 
Courts below. The defendant’s contention is 
tliatinl847 Rajab Ali transferriHl the iagir to 
Ru.stam Ali Khan in lieu of the transfer 
of Mauza Mirpur and a share in a garden 
at Jagraon by the latter in favour of the 


former and that this exchange has all 
along been acted upon by the parties and 
their ancestors. This plea forms the subject- 
matter of issues Nos. 9 and 10 and has, 
as stated above, not been adjudicated upon 
by the lower Courts. 

The suit of the plaintiffs has been decreed 
by the Courts below on the ground that 
the jagir in question is a political pension 
within the purview of section 12 of the 
Pensions Act, XXIII of 1871, and that 
the provisions of the Act apply to the 
transfer relied upon by the defendant. Any 
alienation, if made, is, according to the 
loAver Courts, void under section 12 and 
cannot be binding upon the plaintiffs. On 
appeal to this Court, the correctness o£ 
these findings has been impugned by the 
defendant, Karar Hassan, and we have 
listened to the arguments advanced by Mr. 
Lajpat Rai and Mr. !Muhammad Sliafi in 
support of their contentions. 

The first point which requires decision 
is whether the provisions of the Pensions 
Act are or are not applicable to the 
alienation .set up by the principal defendant. 
On this point, we are of opinion that 
if the alienation took place before the date 
on which the Act came into force, it 
cannot be rendered invalid by invoking 
the aid of an ena(;tment passed subsequent 
to the transaction. It is now a well- 
recognised canon of the interpretation of 
Statute.s that a legislative enactment is 

prospective and not retrospective in its 
operation. 

Tliis rule admits of two exceptions : (1) 
when the Act only affects the procedure 
of tlie Court, and (2) when it appears 
clearly that the intention of the Legislature 
was to give a retrospective effect. 
Now, .section 12 of the Pensions Act 
which avoids an assignment of a pension 
docs not contain a rule of procedure, and 
the sole question is Avhether there are 
words in tlio Act which show clearly that 
it was intended to apply to contracts which 
were in existence at the date of iis com¬ 
ing into force. AYe have read the section 
cn ref idly and considered the arguments of 
Mr. bhafi and are unable to find any 
indication, much less a clear intention, that 
the section takes away vested rights. Tho 

construction contended fop by 
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Counsel for the respondents would cause 
great inconvenience and injustice and give 
the section an operation which would deprive 
persons of the rights wliich vested in 
them long before the Act came into force. 
This would be manifestly unjust and con¬ 
trary to the intention of the Legislature. 

We are fortified in our view by the de¬ 
cision of the Allahabad High Court in Imtiaz 
Begam v. Licikat-nn-nissa Begam (1), which 
overrules an e.r judgment of that Court 
in Imtiaz Begam v. Liakat-nn-nii^sa Begam 
(2), and of the Bombay High Court in Jamna- 
das V. Lalitaram (3) and Dharamdas v. Sam- 
bhudas Hafasji (4), which lay down the rule 
that the Pensions Act has not a retrospective 
operation. 

In the absence of any other law render¬ 
ing an assignment of jagir invalid, we are 
clearly of opinion that the lower Courts 
are in error in holding that the alleged aliena¬ 
tion in favour of the defendant’s father, 
even if it took place before the Pensions 
Act came into force, was null and void. 
The issue as to the factum and the date 
of the alienation should be tried by the 
Court of first instance and if it be found 
that the alienation took place prior to the 
date of passing of the Pensions Act, the 
transaction must be regarded as vaild. 

The next question which we have to 
consider relates to the nature of the grant 
in favour of Rajab AH. Suppose the transfer 
took place after the Pensions Act came 
into force, is it invalid under section 12 ? 
In other words, is it an assignment of a 
political or service pension ? 

We find that section 4 of the Act has 
a wide operation and includes within its 
scope not only a pension but also a 
grant of money or land revenue. The same is 
the case with sections 5 and 8. When 
we come to sections 11 and 12 we find no 
mention therein of grants of money or 
land revenue. A compromise of the Avording 
of the different sections of the Act leads 
us to the conclusion that an assignment of 
a grant of land revenue is not prohibited by 
section 12, unless sucli grant comes within the 

fl) 7 A. 886; A. W. N. (18S5) 267. 

(2, 6 A. 630; A. W. N. (1884) 209. 

(3) 2 B. 294. 

(4) 19 B, 250, 


meaning of tlie word “ pension ” and is made 
for the consideration specified in section 11. 

The authorities quoted by the learned 
Pleader for the appellant do not lay down 
the proposition that an assignment of land 
revenue can never be a pension for the 
purposes of sections 11 and 12. 

In Bahn^nd-Din v, Moti Lai (5), the as¬ 
signment of land revenue was made to the 
custodian of a shrine for the benefit thereof 
and could not be a pension under sections 11 
and 12, because the purpose for which it was 
made was not one of tliose specified in the 
sections. 

The judgment in Knndan Lai v. Dalip 
Singli{Q) contains a dictum that the income of 
?ijagir is not protected from attachment either 
by section 266 (i?) of the Civil Procedure Code 
or section 11 of the Pensions Act, but the 
ratio decidendi is not ojear. To the same 
effect is the law laid down in Shankar Bas v. 
Basant Singh (7). In both these cases 
property sought to be attached was assigned 
land revenue, and Ave have no hesitation 
in holding that a mere assignment of land 
revenue as such does not come within the 
protection given by sections 11 and 12 
unless it fulfils other requirements of tliose 
sections. 

The word pension” has not been defined 
in the Act and we do not pi-opose to lay 
down any definition which would be ex¬ 
haustive. OrdinariL' speaking “pension” 
involves the idea of a fixed periodical 
allowance or stipend and if it is granted 
on political considerations or for past services 
or as a compassionate allowance, it caTinot 
be assigned. But a grant by Government 
does not, in our opinion, cease to be a 
pension because it takes the form of an 
assignment of land revenue [vide Bodhraj 
Shah v. Sirdar Amrikh Singh (8)]. 

In 'Muhammad Qamar-ud-din Khan v. 
Lachmi Nath (9) and Qamar-ui-din Khan v. 
Mani Bam (10), the jagir income Avas held 
to be a pension and exempt from attach¬ 
ment in execution of a decree. 

The principle Avhich we deduce from the 

(5) 27 P. R, 1878. 

(6) 57 P. R. 1884. 

(7) 133 P. R. 1888. 

(8) 137 P. R. 1890. 

<9) 95 P. R. 1906; 83 P. L. R. 1907. 

(10) 96 P. R, 1906; 138 P, b. R. 1906, 
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authorities eited before us is that an 
assignment of land revenue by Government 
may or may not be a pension within the 
meaning of sections 11 and 12 and the 
answer to the question must depend upon 
the facts of each case. 

In the present case the material on the 
record does not give us sufficient informa¬ 
tion as to the origin and history of the 
grant. There is, however, one important 
document which throws a good deal of 
light upon the point before us. The sanad 
of 31st August 1868 in favour of Rajah 
Ali shows that tlie grant of Rs. 2,696, 
which was previously partly in perpetuity 
and partly for life, was made wholly a 
perpetual grant for the future and payable 
by the a.ssignment of the land revenue 
as.sessed on Manzas Tilondi Kalan and 
Aligarh. The grant was of a fixed sum 
and was clearly made for political services. 

We, therefore, hold that tlie grant of 
the land revenue of Mauza Aligarh, which 
is the subject-matter of the contest between 
the parties, is a political ptmsion and 
comes within tlie protection afforded by 
section 12. 

The plea of estoppel rai.sed for the appel¬ 
lant has no application to the present case 
and must be overruled. 

As the decisions of the lower Courts 
have proc(?eded upon assumptions of facts 
and as there lias been no proper trial of 
the suit, we must set asidt* tlio judgments 
and decrees of the Courts below and remit 
the case for re-decision. 

We, therefore, accept the appeal, .set 
aside the decrees of the lower Courts and 
direct the Couid of first instance to decide 
tlie case with reference to the foregoing 
remarks. 'I’lie Court-fees on the appeal to 
this Court and the Divisional Court shall 
be r(*funded and other costs shall be costs 
in the cause. 

Appvnl atrcpfcd', tUise remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 59 of 1913. 

September 2, 1914. 

P;.f» 5 P„f;_Sir Ba.sil Scott, Kt,, Chief Justice, 

and Jilr, Justice Hayward. 

VALLI ISE AMANJI and others— 
Defendants—Appellants 

versus 

MAHMAD ADAM ASMAL and others— 
Plaintiffs—Respondents. 

Court Fees Act (I7f o/1870), i>s. 9, 10—Valuation 
determined by Commiai^ioner—Plaintiff failing to pag 
additional Courtffee within prescribed periodSuit to 
be disinisml—Plaint not to be rejected—Civil Procedure 
Code {Act V of lOOS), O. VII, r. 1 1—Option to obanioft 
part of claim for which Courtffee not paid in time. 

If ns the result of an inquiry under section 9 of the 
Court Foes Act a Court directs the plaintiff, if ho 
wislies to continue the suit, to pay the required 
additional Court-fee within a time Uxod by the Court 
and the plaintiff fails to do so, the plaint should not be 
rejected under Order VII, rule il, Civil Procedure 
Code, but the suit itself should bo dismissed 
under section 10 of the Court Fees Act. 

A plaintiff who has not properly valued his claim 
or paid a sulHcient Court-fee is not entitled at the 
last moment to an option to abandon part of his claim 
and retain only that ^lart for which ho has paid a 
surticieiit Court-fee. 

Appeal from an order passed by the 
District Judge of Broach, in Appeal No. 15 
of 1913, reversing the decree passed by, and 
remanding the .suit to, the first Class Subor¬ 
dinate'Judge of Broach, in Civil Suit No. 266 
of 1913. 

Mr. 0. N. T/ml’or, for the Appellants. 

^Ir. Raiulal RanchhoddaSj for the Re¬ 
spondents. 

JUDGMKNT.—In this case we are of 
opinion that tlie order of the District Judge 
is wrong and must be reversed. The suit 
was brought in 1911, and there was a 
reference to a Commissioner in regard to 
tlio value of the houses and sites claimed in 
the suit for the purposes of Conrt-fee.s. The 
Commissioner reported unfavourably to the 
plaintiffs, who, however, did not accept the 
report and obtained a further inquiry by 
the Court. Ultimately the Court adopted 
tlie Commissioner's valuation with some 
modiHcation and directed the plaintiffe, if 
they wished to continue the suit, to pay the 
reciuirod additional Court-fee. They were 
given a month in which to pay that Court- 
fee. They failed to do so. The Court then, 
acting under its powers under section 10 of 
the Court Fees Act, 'dismivssed the snit. The 
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dismissal of tlie suit was of importance to 
the defendant, because it had only been filed 
just before the period of limitation elapsed 
for a suit of that nature, and any suit tiled 
subsequently to the order of dismissal would 
be barred. 

From the order of dismi.ssal an appeal was 
preferred to the District Judge on the 
ground tliat the lower Court had misused 
its discretion in rejecting the plaintiffs’ 
application for further time, that is to say, 
time beyond tlie i^th February 1913. The 
learned District Judge, however, thouglit that 
the discretion was wisely used. So then, as 
far as the exerci.se of discretion goes, botli 
Courts were of the same opinion. Tlie 
learned District Judge, however, tliought tlie 
order should have been in the form of 
rejection of plaint under Order VII, rule 11, 
and that there was authority contained in 
Kaghuhans Ptiri v. Jijutis Su'arnpa (1) to 
show that an option should have been 
given to the plaintiffs to abandon part of 
their claim and retain only that part for 
which they liad paid a sufficient Court-fee 
prior to tlie 13th February 1913. AVe are of 
opinion that the Allahabad decision I'eferred 
to does not justify the conclusion of the 
learned Judge, and we are not aware of any 
provision of law or any authority which 
shows that a plaintiff who lias not properly 
valued his claim or paid a sufficient Court- 
fee, is entitled at the last moment to an 
option such as was allowed to him by the 
District Judge. The plaintiffs have only 
them.selves to thank for. the result of the 
case in the first Court. The defendants are 
entitled to rely upon the important benefit 
that they have obtained through the order 
of dismi.ssal. AVe, therefore, set aside the 
order of the District Judge and restore that 
of the 'first Court dismissing the suit with 
costs. The plaintiffs must pay the costs 
throughout. The cross-objections are also 
di.smi.ssed with costs. 

Order set aside. 

b (1) 29lA. 325; A. W. N. (1907) 68. 


NARASATYA. 

^MADRAS HIGH COURT. 

Second Civil Ai-ckal No. 371 ok 1913. 

September 3, 1914. 

Present: —Mr. Justice Ayling 
and Mr. Justice Seshagii-i Aiyar 

SARIPALLI VENKATARAAA4GOPALA 
RAJU— Defendant—Akfkllant 

versus 

101A NARASAYYA— Plaintiff_ 

Respondent. 

Emhncc Act {1 of ss. ]3, S2~Trnnyactio7i 

—Adniis.^ioii against interest—Docnmcnts containing 
recitals as to ichether i>roperty belongs to particular 

if y I tt Oi’idc HCC, 

Tlio word “tran.'^action" in s^oction 13 of tho Evi- 
donee Act means a business or dealing wliicli is 
carried on or transacred between two or more persons. 

In a ease wliore certain jiropcrtie.s were claimed 
asrlie property of a i)artieular familv, the followiiK^ 
(locmmmts were put in evidenee:_' ° 

(1) Sale-deeds executed by tlie widows of tJie 
family asserting that the jirojierties covered liv tliem 
belonged to their husband.^; 

(2) written statements tiled bv them in suits to 
whicli tliey were parties and in whicli thev Inul 
made recitals; 

(3) Pecitals in a sale-deed between tliird persons 
in which, in describing tlie boundary of tlie property 

sold, the suit property was described as that of tli'e 

particular familv. 

* • 

lleUf {^Vev Aghug ,./.)—that the doeumentsmeutioned 
ill (1) and (2) were admi.ssible in evidenceundcr.scetioii 
13 (e) of the Evidence Act, as “transactions;” but tho 
documents mentioned in (3) were not admissible in 
evidence either under section 13 (rt)asa “transaction” 
or under section 32 as an admission against interest. 

Ver Seshagiri Aiyar, J.—That all doeumeuts were 
inadmissible in evidence. 

Gnjja Lai v. Fntteh Lall, G C. 171; 6 C. L. R. 41^9- 
3 Shome L. K. t32 ,re Daddapaneni Karaijanaiwa’ 

8 Ind. Cas. 268: (1910) M.W. N. 668; 9M. L. T. 9l’ 
Kingaira v. Bhurmappa, 23 H. C3, dissented from. 

In re Daddapaneni Saraganappa, H Ind. Cas 268- 
(1910) M. \V. N. 668; 9 M. L. T. 91, Jones v. ]niliams 
2 M. & W. 326; M. A H. .51; 6 E. J. Ex. 107; 46 R. r! 

Cl 1, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Masulipatam, in Appeal Suit No. 435 
of 1911 (transferred from the Court of the 
Subordinate Judge, Ellore), preferred again.st 
that of the Court of the Additional District 
Munsif of Tanuku, in Original Suit No 2SS 
of 1909. 


Mr. P. Karayanamurthi, for the Appellants 
Mr. B. K. Sainna, for the Respondent. 

JUDGMENT. 

Ayltng, J. — The .sole ground of appeal 
argued before us is that tlio judgment of 
the Irwer' Appellate Court is based on inad- 
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missible evidence, ue.y Exhibits A and Al, 
B and B1 and Gr. 

As regards Exhibits A and Al, I am 
inclined to hold that they are covered by 
section 13 (a) of the Indian Evidence Act. 
Plaintiff has to establish the title of his 
vendors to the suit land; but this turns 
mainly on whether the land belongs to the 
Tangella family of which they are members. 
The case set up by defendants was not that 
the person entitled to dispose of it was 
some other member of that family. They 
pleaded that it never belonged to the Tangella 
family at all, but was acquired by 1st de¬ 
fendant’s great-grandfather and that the 
name it bore (“Tangellavari Doddi”) had 
no significance. 

I think the right of the Tangella family 
to the plaint land was in question in this 
suit. Exhibits A and Al are sale-deeds 
in which two widows of the Tangella family 
.si)ld the same property to strangers, as if it 
was Tangella family property. 

These are transactions by which other 
members of the Tangella family asserted 
the same right which is now in question. 
It is not necessary that the assertion sliould 
be by parties to the present suit or their 
predecessors. I consider that Exhibits A 
and Al come under section 13 (a) of the 
Indian Evidence Act. 

Exhibits B and B1 are copies of the 
written statements filed by the same two 
widows in subsequent litigation. They are 
mentioned, but hardly seem to be relied on 
by the Subordinate Judge. I do not regard 
such documents as “ tran.sactions ” within 
the meaning of section 13 of the Indian 
Evidence Act. The words of this section 
must, in ray opinion, be strictly construed. I 
would respectfully adopt the definition of 
“transaction” given by Garth,^ C. J., in 
(htjja Lnl v. Ffttteh Lnll (1) as a ‘ business or 
dealing which is carried on or transacted 
between two or more persons.” The sale- 
deeds (Exliibits A and Al) fall within this 
defitiition, but not these written statements 
filed in the subsequent suit, and I consider 
the latter to be inadmissible. 

I'ixbibit G is a sale-deed of an adjoining 
site between strangers which, in specifying 
Ijoundaries, describes the suit land as be- 

(}) G 0. 171; 0 C. L. J. R, 439j 3 ShonioL, R. 132, 


longing to Tangella Eamudu. This is a 
transaction, but it is not a transaction by 
which the right of the Tangella people is 
asserted, claimed or even recognised : it is 
a transaction in which the said right is inci¬ 
dentally mentioned. It is not admissible 
under section 13 (a) and I agree with my 
learned brother, following In re Baddapaneni 
Narayanappa (2), that it cannot be treated 
as an admission against interest. 

I am, therefore, inclined to hold that 
Exhibits B and B1 and G are not admissi¬ 
ble. But I agree with my learned brother 
that having regard to section 167 of the 
Indian Evidence Act, it is not necessary to 
interfere with the decree qf the lower 
Appellate Court on this ground alone. 

I would dismiss the appeal with costs. 

Seshaoiri Aiyar, j. —The plaintiff claimed 
the plaint property by purchase from 
Tangella Dharmayya and others. First 
defendant claimed it as his own. The main 
issue related to the title of the Tangella 
people. The Subordinate Judge, differing 
from the Munsif, came to the conclusion 
that the property belonged to plaintiff’s 
vendors, the Tangella people, and not to 
1st defendant. This finding is attacked on 
the ground that it is based on inadmissible 
evidence. Exhibits A and Al, B and Bl, 
and G are objected to. A and Al are sale- 
deeds by some widow's of the Tangella 
family in which they said that the property 
belonged to their husbands. B and B1 are 
written statements by these widows in a 
suit wherein also they pleaded that the 
property belonged to their husbands. Exhi¬ 
bit G is a sale-deed of a piece of land by a 
neighbouring owner in which, in describing 
the boundaries, the plaint property is des¬ 
cribed as that of the Tangella people. The 
respondent’s Vakil cited Ningaxca v. Bhar^ 
mappa (3) in support of the position that 
the recitals in these documents were evidence. 
That was a case in which the executants 
were dead and the learned Judges said that 
the recital in a mortgage-deed describing 
the plaint site as belonging to a particular 
person w'as a statement against the interest 
of the person executing the mortgage-deed, 
inasmuch as he did not lay claim to the 

(2) 8 Iiul. Cas. 268; (1910) M. W. J?. 6Q81 9 M- hX 

(3) 23 R, 63, 
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property which bound his. With all respect, 
I am unable to agree with this view. If this 
is correct, it would follow that any person 
who states that a particular property belongs 
to another should be held to have made a 
statement against bis interest, because he 
lays no claim to it himself. I respectfully 
differ from Ntngawa v. Bhannappa (3). I 
agree with Justice Krishnasamy Iyer in 
In re Baddapaneni Narayanappa (2) that 
such recitals are not evidence under section 
32 of the Evidence Act, 

The more difficult question for considera¬ 
tion is whether they can be admitted under 
section 13 of the Pjvidence Act. There is no 
authority for the proposition tbatthe recital, in 
order that it may be admissible, must have 
been made by a party to the suit or by a 
person through whom he claims. The langu¬ 
age of the section imposes no such restric¬ 
tions. But I am inclined to think that tliese 
documents are not transactions hy ichich 
the right in question was asserted or recog¬ 
nised. In the case of G, there can be no 
doubt that the transaction, namely, the sale- 
deed did not assert or recognise the right 
of the Tangella people. The definition of 
theterm^transaction” given in the well-known 

case, Gujia Lall v. Fatteh Loll (1), makes 
it clear that the description of the boundary 
is not a transaction (see definition of 
‘transaction” per Jackson, J., and Garth, 
C. J., in that case). As regards A and 
A1 the widows state that the property 
belonged to their husbands. It is not a 
transaction in which the right of the vendors 
in this case Avas asserted. B and B1 are 
of the same character. It may be suggested 
that tliese documents came under clause 
lb) of section 13. In order to hold that the 
recitals in these documents are instances”, 
it must be shown, in the language of Baron 
Parke in Jones v. Williams (4), that there 
must be a common character of locality or 
of continuity to make the evidence let in, 
an “instance” of the question to be decided. 
I am of opinion that these statements in the 
sale-deeds are not instances as contemplated 

in clause (b). 

I, therefore, hold that these documents are 
not admissible to prove the right of the 
Tangella people. Exhibits A and A1 are, 
however, admissible for another purpose. 

(4) a M. & W. 326i M. & H. 51; 6 b. J. Ex. 107; 46 
B, R, 611. 


The land in dispute was known as the 
Tangella people's site.' Evidence is admissi¬ 
ble under sections 95 and 9d of the Evidence 
Act to explain this expression, and it is 
for this purpose the Subordinate Judge lias 
used these documents. They show that the 
Tangella people laid claim to the suit site. 
This evidence repels the suggestion of the 
defendant tliat the expression is only des¬ 
criptive of tlie property and does not mean 
that the Tangella people liad a right to it. 
My conclusion is that A and AI were rightly 
considered by the Subordinate Judge. 
Although I liave held that the Subordinate 
Judge was wrong in referring to Exhibit G 
and that Exhibits B and BI are not evidence 
I am of opinion that independently of these 
documents there Avas sufficient evidence upon 
Avhich the Subordinate Judge was entitled to 
come to the conclusion at Avliich he has arrived. 

I am satisfied that these three documents 
did not materially influence him in his find¬ 
ing, Section 167 of the Evidence Act 
applies. It is, therefore, unnecessary to send 
the case doAvn for hearing. I agree that the 
second appeal should be dismis.sed Avith 
costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 84 of 1918. 

September 7, 1914. 

Fresent :—Sir Basil Scott, Kt., Chief Justice 

and Mr. Justice Hayward * 

BHAVANISHANKAR BHAISHANKAR 
VYAS —Plaintiff—Appellant 

versus 

The TALUKDARI SETTLEMENT 

OFFICER —Defendant—Respondent 

Civil Procedure Code (Act V o/J908), s. SO^Bom 
hay Land Revenue Code {Act V oj 1879), 7g^ 202 

—Gujarat Talukdars Act {Bom. Act Vlof i888), ss 29B 
33 (2) {cc)—Notice of eviction served by Talukdarl 
Settlement Officer under Bombay Land Revenue 
Code—Suit for injunction to restrain Settlement Officer 
from carrying out eviction—Notice of suit under .‘section 
SO, Civil Procedure Code, nhether necessary. 

If, under the provisions of the Bombay Land 
Revenue Code, a Talukdari Settlement Officer serves 
a notice ot eviction on a person wliom lie considers 
to ho wrongfully in possession of any land tli'c 
person cannot, without giving a notice undnr 
section 80 of the Civil Procedure Code, sue for^a 
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pcruiaTnent injunction to restrain tlie Settlement 
Officer from evicting him from the laud. 


Second appeal from the decision of the 
District Judge of Ahniedabad, in Appeal No. 
280 of 1911, reversing that of the 
Assistant Judge at Ahmedabad, in Civil 
Suit No. 29 of 1909. 

Mr. D, A. Khare, for the Appellant. 

Mr. N. K. Mehta^ for the Respondent. 


JUDGMENT.—We do not think it neces¬ 
sary in this rase to call upon the learned 
Pleader wlio appears for the Talukdari Settle¬ 
ment Officer in support of the judgment of 
the lower Appellate Court, for although, as 
at present advised, we think that the noti¬ 
fication purporting to have been issued under 
section 29B of the Gujarat Talukdars Act 
was not a sufficient reference to tlie Talukdar- 
debtor and his property to extinguish the 
claim of the plaintiff, if the claim was not 
submitted under that .section, the plaintiff’s 
suit must fail because he lias not given 
notice as required under section 80 of the 
Civil Procedure Code. The cause of action 
in tlie present case is the process initiated by 
the Talukdari Settlement Officer to enforce 
the eviction of tlie plaintiff from the pro¬ 
perty in question. Section 79A of the 
Land Revenue Code provides that: any 
person unauthorisedly occupying, or wrongly 
in possession of, any land, wliicli lie uses or 
occupies in contravention of any of the 
provisions of the Gujarat Talukdars Act of 
lbS8, may lie evicted summarily by the 
Collector. Then section 202 of the .same 
Code provides tliat j“whenever it is pro¬ 
vided by this or byany other Act. ..that the 
Collector may or shall evict any iierson 
wrongfully in possession of land, such eviction 


shall be made in the ftillow'ing manner* 
by serving a notice on the person or persons 
in pos.session, requiring them...to vacate, and 
if such notice is n )t obeyed, by removing... 
any person who may refuse to vacate.” 
Therefore, tiie service of the notice whicli has 
led to this suit is the lirst act in the 
process of eviction provitled !)y section 202 
of the band Revenue Code, ami the suit 
being to restrain the arcomplislinieot of tlie 
act of eviction is a suit against a public 
officer in respect of an act purportiiig to bo 
done by him in his official capacity, and 
therefore, section 80 of the C.’ivil Procedure 
Code requires as a condition precedent to the 


[1515 

institution of the suit a notice which has not 
been given. The suit must, therefore, be 
dismissed. Each party should bear his own 
costs throughout. 

Suit dismissed. 


MADRAS HIGH COURT. 

Cn'iL Revision Petition No. 186 op 1913. 

September 22, 1914. 

Present :—-Sir John Edward Power Wallis, 
Kt., Chief Justice, Mr. Justice Ayling and 
Mr. Justice Seshagiri Aiyar. 

P. GOVINDAN NAIR— Plaintiff— 

Petitioner 

versus 

K. NANU MENON— Defendant— 

Respondent. 

Promissory note executed hy kaniavan hut not 
siyned as kariuiviiii—Liability of tarwad property. 
NVIicro a suit is based upen a promissory note 
^ " \ c 11. ceased kirn'ican, who did not 

sign himself as karuaran^ no decree can be given 
gainst tlie tara\id property. 

Petition, under section 25 of Act IX of 

18b7, praying the High Court to revise the 

decree of the Court of the Subordinate Judge 

of Palghat, in Small Cause Suit No. 1504 

of 1912, dated the 15th November 
1912. 

Air. ij. Madkavan AuiV, for the Petitioner. 
Mr. U. V. Anantkakrishna Iyer, for the 
Respondent. 

JUDGMENT.—The suit has been treated 
as based on the promissory note executed by 
the deceased karnacan of the defendant’s 

tanoad^ and not on the original cause of 
action. 

The decision in Krishna Ayyar v. Krishna* 

sdnii Ayyar (1), tlierefore, does not apply, and 

there is no ground for making the tancad. 

property in tlie hands of the defendant liable 

in the present suit. The petition is dismissed 
with costs. 

Petition dismissed, 

(1) 2i M. 5D7. 
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BOMBAY HIGH COHBT. 

SICCOXD Civil Ai-plal No. 329 of 1913 . 
August 21 , 1914 . 

Present: —Mr. Justice Beaman and 
i\[r. Ju.stice Hayward. 

MADHAVRAO KESHAVRAO anu AxoruKir 

—D E F1-: X D A X r s —A i ' i * i: l r, a x 'r s 


versus 


hAHEDRAO GANPATRAO anu OTHl-:l;^ 

P f. a I X T IF I-\S — R F S l • ( ) X D K N T. 


S<ite — ^lortyaye—Ayreement of rC'Snlc—Mortiniyr by 
conditional sale—Construction of document—Intention of 
parties. 

Wliere the dcfouclaiit sold his ]m)}K‘rty to the plaint¬ 
iff for Ks. 300 and ^ot on the same day a deed 
e.>:ec'utcd by the plaintiff to re-scll the ])roperty to 
him for the same amount and remained in possession 
on payment of Ks. 18 as rent and it was found tlmt 
thereat value of the land was soinethin'r between 
Ks. 750 and Ks. 1,500 and that fair rent was Ks. 75 


a year: 

Held, that the real intention of tlie parties was to 
effect a mortgage by conditional sale by the contem¬ 
poraneous o.vecution of the two documents of sale 
and re-sale. 


Second appeal from the decision of the 
Assistant Judge of Poona, in Appeal No. 2(50 
of 1911, reversing tlie decree passed by tlie 
Subordinate Judge at Talegaon, in Civil Suit 
No. 66 of 1910. 

Mr. T. P. Desaly for the Appellants. 

I^Ir. A. B. Gaviastey for the Respondents. 

JUDGMENT. 


Hayward, J.— The plaintiffs sued as pur¬ 
chasers from the defendants to recover 
possession of the purchased lands which were 
subsequently leased to the defendants. The 
defendants pleaded that the transactions 
amounted really to a mortgage which they 
were entitled to redeem, and not to a sale and 
subsequent lease, owing to a contemporaneous 
agreement for a re-sale. The original Court 
held in all the circumstances that the two 
documents effected a mortgage and not a 
sale. The first Appeal Court held on a 
practically similar view of tlie circumstances 
that the two documents constituted a sale 
with an agreement for a re-sale. 

The judgment of the learned Subordinate 
Judge is not as clear as it might have been 
and consists very largely of a vain repetition 
of the evidence without any indication of the 
particular bearing of the evidence quoted 
upon the issues to be determined. But it 
appears that the following material facts 
were held established. On the 16th of 



September 1892, a relation of defendant.^ sold 
his interest in the lands for Rs. 300 to one 
Manikchand. On the 7th of November 1892 
defendants bought out Manikcliand for 
Rs. 300 raised by the sale and re-sale in .suit. 
From 1895 onwards the defendants remained 
in posse.ssioii as tenants of tlieir purcliaser 
with liability to pay the assessment amount- 
ing ^to Rs. 32 at a nominal rent of about 
Rs. 50. But as a matter of fact the assessment 
was not paid by the tenants but by tlie 
purchaser, .so that the rent actually received 
was about Rs. 18 only, Avhich would be in¬ 
terest at 6 per cent, on the purcliase-mouey, 
Rs. 300, instead of the nominal rent of 
Rs. 50. There was, subsequent to the sale and 
re-sale a transfer of the names in favour of 
defendant No. 1, and not in favour of the pur¬ 
chaser, in the Revenue Records. There was 
evidence to show that Rs. 300 was a 
wholly inadequate price for tlie lands. Two 
Kulkarnis^stated that a fair rent would have 
been Rs. 75 a year, so that the real value of 
the lands would Iiave been anything from 
Rs. 750 to Rs. 1,500. It appears that these 
were the facts upon whicli the original Court 
held that the real intention of the parties in 
e.xecuting tlie two documents of sale and 
re-.sale was to effect a mortgage, and not an 
absolute sale with agreement of re-sale. 

The tir.st Appeal Court appears to have 
accepted these facts generally though the 
learned Judge, without stating delinitely that 
he considered Rs. 300 a fair price, cast some 
doubt upon the value of the lands as estimat¬ 
ed. On those facts lie came to tlie opposite 
conclusion, namely, tliat the proper construc¬ 
tion of the two documents was that they 
effected an absolute sale with an agreement 
for re-sale. 

On second appeal to this Court, it has been 
urged tliat in view of the facts established 
and the contemporaneous nature of the two 
documents the proper construction would be 
tliat they constituted conditional sale. We 
have no doubt in all the circumstances that 
that is the proper construction and that the 
real intention of the parties was to effect a 
mortgage by conditional sale by the con¬ 
temporaneous execution of the two documents 
of sale and re-sale. It was suggested on the 
other side that it was not open to us to specu¬ 
late on the exact relations of the parties in this 
suit, which was in form one between a land- 
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lord and tenant, but it appears to us that the 
real nature of the leases as Avell as of the 
transactions of sale and re-sale have been 
called in question in this litigation, and that 
we are bound to consider them in view of the 
very wide terms of section lOA of the 
Dekkhan Agriculturists’ Relief Act. 

We must, accordingly, allow this appeal 
and restore the decision of the original Court 
and reverse that of the Appeal Court. Each 
party to bear his own costs of both appeals, 

Beaman, J.—I concur in the judgment just 
delivered by my learned brother. I have no 
doubt but that the contemporaneous docu¬ 
ments of 1892 do constitute what is known 
in this country as a mortgage by conditional 
sale. Neither have I the least doubt that 
that was the intention of the parties execut¬ 
ing them. Such mortgages are legislatively 
recognised, and I have only to observe that 
in no true mortgage of this class will any 
debt be apparent. It is idle, therefore, to 
criticise mortgages by conditional sale by 
reference to the essential conditions of a 
mortgage in the English sense of that word. 
It only needs to peruse the judgments of the 
Courts relating to these mortgages to observe 
how necessary it is to bear this in mind when 
the question is, whether upon an interpreta¬ 
tion of documents alone the result is a 
mortgage by conditional sale or an out and 
out sale. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1518 ok 1913. 

November 24, 1914. 

Present :—Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir P, C. Banerji, Kt. 

KALYAN SINGH —Plaintiff—Appellant 

versus 

Thakur DAMMAR SINGH —Defendant— 

Respondent. 

Morlgayc—Charge — Const ruction of deed. 

Where by a deed of transfer tlio executant hypo¬ 
thecates his interest in the ju'operty and covenants 
to pay interest and also that ho will nut transfer tho 
])roperty so long as tho debt remains unpaid, the deed 
constitutes a simple mortgage and not a charge. 


Second appeal from the decision of the 
Additional Judge of Aligarh, dated 16th June 
1913. 

Dr. S. 0. Banerji. and Messrs. B. K. 
Mukerjec and S. 0. Ohaudhri, for the Appel¬ 
lant. 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit brought on foot of a mortgage, dated 
the 14th of June 1889. A number of pleas 
were taken putting the plaintiff upon full 
proof. Both the Courts below have held 
that the mortgage was duly executed for 
good consideration. The Court of fir.st instance 
decreed the plaintiff’s claim. The lower 
Appellate Court reversed the decree of the 
Court of first instance, holding tlait the 
document did not amount to more than a 
charge and accordingly was barred by limi¬ 
tation, the suit not having been instituted 
until the year 1910. 

In our opinion the decision of the lower 
Appellate Court was wrong. The mortgage 
is in form a simple mortgage, that is to say, 
the mortgagor .states that he is hypothecating 
the interest he has and covenants to pay the 
interest, and that he will not transfer the 
property so long as the debt remains unpaid 
in whole or in part. This form of security 
has for many years been interpreted by this 
Court as a simple mortgage within the 
meaning of the Transfer of Pi'operty Act. 
It is admitted that if the property mort¬ 
gaged had been ordinary zemindaH rights 
the contention that it is not a simple mort¬ 
gage would be unarguable. But it is said 
that the property which the mortgagor 
Muhammad Yusuf Ali had consisted of the 
rights of a usufructuary mortgagee jointly 
with certain other persons. In our opinion 
this can make no difference whatever. The 
property which was mortgaged by Yusuf Ali 
Khan was his interest in the mo^tga^gee 
rights and the plaintiff is entitled to have a 
sale of those rights for the purpose of 
realising the amount of the mortgage, pro*, 
vided the suit was instituted within time. 
The present suit was instituted within time, 
having regard to the provisions of section 
31 of the Limitation Act of 1908. We must 
allow the appeal, set aside the decree of the 
lower Appellate Court and restore the decree 
of tho Court of first instance with costs in 
all Courts including in this Court fees on, 
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the higher scale. We e.xtend the time for 
payment to si.x montli.s from this date. 

Appeal allowed. 
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BOMBAY HIGH COGIIT. 

•Second Civil Appeal Ho. 720 op 1913. 

August 24, 1914. 

Presenf:~8iv Basil Scott, Kt., Chief Ju.stice, 

Hayward. 

HAGIHDAS JEKISOHDAS and others-- 

J ) E F E NDA NTS-APP E L LA NTS 

versus 

NANABHAI DULLABHRAM-Plaintifp 

—Respondent. 

Constmethn of document—Sale or mortgage— 
Agreement to re-sell—Rent—Interest 

1‘oasetohis vendee for 
-KS. dyj and on the same day executed another docu- 
ment by which lie took the house on In're from the 
vendee at Rs. 2-4-0 a month, and the vendee con- 
temporaneously agreed by a third document tliat if 
■within three years the vendor paid Rs. 399 as 
principal and paid the rent from month to month 
he \vouId re-sell tlie house to the vendor: ’ 

Held, that these three documents read too-ethcr 
amounted to a mortgage of the liouse, that is to sav. 
a transfer of the property witli tlie right of redemp¬ 
tion within a fixed period and an agreement to pay 
rent in lieu of reasonable interest. 

Second appeal from the decision of tlie 
District Judge of Surat, in Appeal No. 10 of 
1J13, confirming the decree passed bytheSuh- 

ordinate Judge at Surat, in Civil Suit No 

149 of 1912. 

Messr.s. D. A. KIwe and P. D. Bhule, 
for the Appellant. 

Mr. T. n Desai (with him Mr. Ratanlal 
R(inc1ilioddas\ for the Respondent. 

JUDGMENT.—This was a suit for re¬ 
demption by the plaintiff to recover a house. 
The question for decision by the lower 
Courts was, whether the transaction with 
reference to which the plaint was instituted 
was a sale or a mortgage. On the 30th 
March 1900, three documents were e.xecuted. 
One of them purported to be a sale-deed. 

It recited that the house had been given 
in mortgage with possession to one Jag- 
jiwandas Kaliandas in 1897, hutthe mortgagor 

had got possession of it as a tenant and 
continued to hold it as a tenant up to the 
30th March 1900, and that a decree had 
been obtained by the mortgagee in 1900 


ami R.S. 17.5 iva.i due. This amount had 

een paid by Ghelabhai Atmarara, the 
osten.sible vendee and fivft i i 

Rc, ooj. 1 , , ’ •, >3filar>ce of 

, --4 i'acl heeii paid in Pa.sh making al- 
ogetlier R.s. 399, and con.sequently tlie house 
having been redeemed fi-om the mortgagee 

OTirm the mort- 

-n P"sse.s.sion of the 

osteiKSible vendee, ivho wa.s made the absolute 

Anotl.er document e.xecuted between tlie 

paities at the .samii time was one by which 
the ostensible vendor .said that he had taken 

Ks. 2-4-0 a month, or Rs. 27 a year but the 

^of Po.sses- 

sion of the house and it was then to be 

given up to him. 

The third contemporaneous document was 

one by which the vendee agreed that, if 
nithin three years the vendor paid Rs. 399 
as principal and paid from month to month 
the rent accruing due under the rent-note 
pas.sed that day for R.s. 27 as rent every 
year, he would re-sell the house to the 
vendor at his expense at any time within 

three year.s. Then there was a clause that 

if the rent was not paid for three oon- 
seoutive months, the agreement for re-sale 
should not be binding upon the vendee. The 

1 following the law of 

expressed in section 

A, Property Act, pro- 

videcl that if witliin three years the house 

was destroyed by any calamity or ns major 
still the vendee and his heirs and repre.senta- 
tives had the right to recover the principal 
amount of Rs. 399 and the rent which 
might be due from the person or the pro¬ 
perty of the vendor, or his legal repre¬ 
sentatives, or from the land of the house 
or from whatever other source he pleased' 
a provision suggestive of one of the remedie.s 
of a mortgagee under .section 68 of the 
Tran.sfer of Property Act. In the 6th clause 
there is again a reference to the princinal 

sum of Rs. 399 and the rent which may 
be due. 

Now the rent amounts to 6} per cent, upon 
Rs. 399 and we have no difficulty in arriv¬ 
ing at the same conclusion as was arrived 

Judges in the two lower Courts 
three documents read together*^ 
a mortgage of the house, that 
a transfer of the property wiih 


at by the 
that these 
amount to 
is to say. 
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the right of redemption within a fixed 
period and an agreement to pay rent in 
lieu of reasonable interest. It does not 
appear to us that the facts in the cases 

which have been relied upon, such as Kapib 

deo Singh v. liamrikha Singh (1) and 
Alderson v. White (2), are so similar to the 
facts in this case that we ought to arrive 
at the same conclusion as was arrived at 
by the Courts in those cases. Agreeing as 
we do with the lower Courts, we confirm 

the decree and dismiss the appeal with costs. 

Appeal dismissed. 

(1) 8 Imb Cas, 484; 33 A. 237; 7 A. L. J. 1191. 

(2) (1858) 2 Do. G. & J. 97; 4 Jiir. (n. s.) 125; 6 W. 
R. 242; 44 E. R. 924; 119 R. R. 38. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 35 of 1914, 

October ‘27, 1914. 

Present: —Mr. Justice Kuraaraswami Sastri. 
LAKSHMI AMMAL— Plaintiff 

—Petitioner 


SATVAJI BALAJIRAO V, SAKHARLAL ATMAEAM. 


house rent, but this was never set up in the 
lower Court. 

The next question is whether the endorse¬ 
ment is sufficient as an acknowledgment of 

liability. In Appeal No. 124 of 1911 it 

was held that an acknowledgment that ran 

as follows, “In respect of the l^se 

# # * Visvaniidha Santo sent Rs. 20 
the same should be credited to the chitta 
(account) and receipt granted” was a 
sufficient acknowledgment of . 

In Second Appeal No. 666 of 1913, their 

Lordships following the previous decmon 
held that an entry in the terms, paid in 
respect of this note,” was sufficient ac- 
knowledgmentof liability. I am bound to follow 
the above decision whatever my own views 
might be. The fact that no money was 
actually paid does not make the endorse¬ 
ment inoperative as an acknowledgment if 
it was the intention' of the parties that it 

should be treated as one. 

Irever.se the decree of the Subordinate 
Judge and remand the suit for disposal on 
the other issue. Costs will abide and follow 
the result. 


Decree reversed. 


versus 


RAMASWAMY IYENGAR— DefendvVnt— 

Resfondent. 

Limitation Act (iX of 1908), «. lQ~~Achiou'ledgment 
of liahilify—Endontemeut of receipt of money—No 
actual payment—Endorsenientf u'hcther operates as 
acknowledgment. 

Where an cndoracmcnt of payment of money is 
relied on as an acknowledgment of liability under 
section 19 of the Limitation Act, the fact that no 
money was paid on that date does not make the 
endorsement inoperative if it was the intention of 
the parties that it sliould bo treated as such. 

Petition, under .section 25 of Act IX of 
1887, praying tlie High Court to revise 
the decree of the Court of the Subordinate 
Judge of Madura, in Small Cause Suit No. 
2607 of 1913, dated 29th October 1913. 

Mr. G. S. Venliafachariary for the Peti¬ 
tioner, 

'Mr. R. llangasamy AiyangaVy for the Re¬ 
spondent. 

JGDG^IENT.—Tlie defendant admits on 
his evidence that he made the endorsement 
with a view to keep the document alive. 
The endor.sement runs as follow.s; ‘ Received 
towards interest of this promissory note 
Rs. 18.” The Subordinate Judge linds that 
no moi.ey was actually paid and I see no 
reason to dilfer from him. It is alleged 

that Rs. J8 was paid in adjustment of 


BOMBAY HIGH COURT. 

Second Civil Apfeal No. 169 op 1914. 

September 8, 1914. 

Present:S\v Basil Scott. Kt.. Chief Justice, 

and Mr. Justice Hayward. 

SATVAJI BALAJIRAO DESHMUKH— 

Plaintiff—Appellant 
versus 

SAKHARLAL ATMARAM SHET and 

OTiiaiis—D efendants—Respondents. 
Execution of dccree^-Dcave directy^ 

iiiouei/ within prescribed pci4o«l— Pi'ovifionforforJ 
of right to recover possession of if money s pa 

within prescribed period —mad® 'cir »a y 
scribed period after decreets confirmation in 
night to recover possession of ?aml, whetherforfejtea. 
Where the docreo of ft Court directs a ^ . 

condition i)i'ocedont to his recovering . 

certain property, to pay to another party wi 
proscribed period a certain sum of money, * 

l>rovides that if the former fails to Pjy ‘-i.* 

within tho presoril>od period, ho shall 
to recover possession of tho property and ^ ^ 

so dii'cctod pays tho requisite amoimt ''IJ . , ^ ^ 
game period, not from tho dooroo of thqt ® ^ ^ 
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from the decrop of the Appellate Court which 

confirms the decree of the lower Court on that partv'.s 

appeal, he does not forfeit his right to recover 
possession of the jiropertv. 

A decision of the 

Additional Assistant Judge at Thana, in 

Appeal No. 20 of 1913, confirming tlie order 
passed by the Subordinate Judge at Murbad, 
in Darkhast No. 212 of 1912. 

for the Appellant. 

Mr. T. li. Desai, for the Respondents. 

JUDGMENT.—Tlie suit in relation to 
which the execution proceedings now in 
question have been taken was brought by 
the plaintiff against the first six defendants 
as vendor.s, who denied Jiis title as purchaser, 
and against the 7th defendant as mortgagee 
from the other defendants, to enforce his 

purchase against the vendors and to redeem 
the mortgage. 
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The original Court dismissed the suit, 
holding that the plaintiff’s title as purchaser 
was not Cvstablished as he had not paid the 
full purchase-money and was not ready and 
willing to perform his contract. The first 
Appeal Court, however, reversed the decree 
of the original Court and passed a decree 
that on the plaintiff paying defendants Nos. 1 
to 6 the sum of Rs. 203-1-8 and paying 
all co.sts in the .suit within six months 
from the date of the decree, he should be 
put in possession of the property and should 
then pay defendant No. 7 the sum of Rs. 997-8 
found due on the mortgage with further 
interest from the date of recovering posses¬ 
sion to date of payment on Rs. 633, by 
annual instalments of Rs. 150 payable in 
February of each year beginning witli Feb¬ 
ruary 1912, and that if the plaintiff failed 
to pay the sum due to the defendants Nos. 1 
to 6 and costs within six months from the 
date of the decree, he should forfeit his 

recover possession of the land, 
of the parties were satisfied by this 
The plaintiff within ninety days 
appeal to tlie High Court and the 
of defendants filed .separate sets 
of cross-objections. The decree was, how¬ 
ever, confirmed by the High Court and the 
appeal and cross-objections were dismissed. 

Within six months from the date of the 
High Court decree the plaintiff deposited 
in Court the amount payable by him. The 
defendant No. 7 then put in an objection 
• tbe plaintiff not having complied with 


tlie terms of the decree of the first Appellate 

Court, his right to recover possession in 
execution was forfeited. 

Both the lower Courts have upheld this 
objection on the authority of J?aniastvam?j 
Kane v Sundara Koun (1). There is, how¬ 
ever, the direct authority of this Court to 
the contrary ; see Nancliand v. Vlfhn (2) It 
was there said ; “ Both parties must be held 
equally bound or equally benefited by the 
result of tins second appeal, and if the 
original respondents would have become 
entitled to execute the decree of the High 
Court in case it had reversed tlie decision 
of tlie lower Courts, we do not see any 
reason which prevents the present appellant 
from claiming his right to execute the decree 
of the High Court in his favour.” These 
observations, which were based upon a 
similar state of facts, are applicable to the 
present case and the lower Courts should 
ha\e followed that decision. It was in ac¬ 
cordance with a decision reported in SakhaU 
chand Rikhaivdas v. Velchand Gnjar (3). 


right to 
None 
decree, 
filed an 
two sets 


The decision of the IVEadras High Court 
followed by the lower Courts refers to the 
judgment of Sir John Edge in Jaggar Nath 
Pande v. Joklm Tewari (4), which was based 
upon the express provisions of section 214 
of the Civil Procedure Code applicable in 
decrees in pre-emption suits, but we do not 
understand that judgment as throwing any 
doubt on tlie Full Bench decision in Mukaui- 
mad Sidaimnn Khan v. Mnhammad Yar Khan 
(5) delivered by the same learned Chief 
Justice and applied in Sakhalchand Rikhnwdas 
V. Velchand Gnjar (3) and Nanchand v. Vithu 
(2), or the Full Bench decision of the 
Allahabad High Court, Sliohrat Singh v. 
Bridgman (6), explained and adopted in Mu¬ 
hammad Sidaiman Khan v. Midiammad Yar 
Khan (5). The observations of Banerji, J., 
in Bhola Nath BhiUtacharjee v. Kanti Chundra 
Bhuttacharjee (7), referred to in Ramaswamg 
Kone v. Sundara Kone (1) and relied on by 
the respondent’s Pleader before us, were in 
a case where the decree of the lower Court 
had been dismissed and not confirmed ■ and 


(1) 31 M. 28; 17 M. L. J. 495; 3 M L. T. 26 
19 B. 258. 

(3^ 18 B. 203; P. J. (1893) 79. 

(4) 18 A. 223; A. W. N. (1896) 43. ^ 

(5) 11 A. ?67; A. W. N. (1889) 55; 13 Ind Jur 427 

(6) 4 A. 376; A. W. N. (1882) 68. ‘ ■ 

(7) 2oQ. 311;1C.W. N. 676. 
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Earierji, J., may Iiave liad in mind the 
possible distinction between dismissal and 
confirmation indicated by Jenkins, C. J., in 
Kaihish Chandra Basu v. Gin'ja Sa7idari Dchl 
(8). Of the otlier cases cite:1 for the re¬ 
spondent, Pailoji V. Gann (9) was a case 
where there was no decision on final appeal 
but only a dismissal for non-prosecution in 
the final appeal and similar, therefore, to 
tlie decision of the Judicial Committee in 
Chandhri Ahdul Majid v. Jawahb' Lai (10), in 
which it was held that the time for executing 
a decree 7iisi for sale of mortgaged property 
ran from the date of the High Court 
decree confirming the decree of the first 
Court. Aniinabi v. Sidu (11) was a case 
where the decree had been legally executed 
before the appeal and the defendant never 
applied for a stay of execution or tendered 
the money payable by him till after tlie 
dismissal of the appeal. We also tliink 
that the decision in liajaBhup Indar Bahadur 
Singh v. Bijai Baliadnr Singh (12) is an 
.authority in the appellant’s favour. What 
has to he looked at and interpreted is tlie 
decree of the final Appellate Court, in this 
case the High Court. 

We reverse the decree of the lower Court, 
set aside the defendant’s objection and re¬ 
mand the plaintiff’s application in execu¬ 
tion for disposal according to law. 

Defendant No. 7 to pay the costs of the 
objection throughout. 

Decree reversed. 

(8) 14 Ind. Cas. 299; 89 C. 925; 16 0. \V. N. 658. 

i9) 15 B.370; P. J. (1890) 336. 

(10) 23 Ind. Cas. 649; 36 A. 350; 12 A. L. J. 624; 
16 Bom. L. H. 395; 16 M. L. T. 44; 18 C. W. N. 963' 19 
0. L. J. 626; 27 M. L. J. 17; ('914) M. \V. N. 485. l’ L 
W. 483 *P. C.). 

(11) 17 B.547. 

U2) 27 1. A. 209; 2 Bom. L. R. 978; 23 A. 152. 


COURT OP THE FINANCIAL COMMIS¬ 
SIONER, PUNJAB' 

Revenue Revision Petition No. 181 op 

1913-14. 

August 31, 1914. 

Present: —Mr. Maynard, F. C. 
BAHADRI AND ANOTHER—APPLICANT 

versus 

EMPEROR— Respondent. 

('hcnah Canal Colony - Confiscation of squares for 
absence from cUAk^Uahitahle house. 


Tliroughout the whole of the Lower Ohenab Colony 
the fact that a giantee has a habitable house in his 
chaJi, must be accepted as conclusive evidence that ho 
is fulfilling the condition of residence. 

Petition for revision against the order of 
the Commissioner, Lahore, dated 23rd De¬ 
cember • 9 3. 

ORDER.— (Maro7i 26/7i, 1914).—I shall be 

glad if the Commissioner will in.struct an 
officer of standing, not lower than Tahsildar, 
to visit the chok and report whether the 
applicants have a residential house there 
which is fit to live in. The time has come 
in the Chenab Colony Avhen the existence of 
a residential house fit to live in should be 
accepted as evidence of owner’s residence. 

(May 2bfh, 1914 ).—The facts of this case 
are that the ousted grantees have a substantial 
house in the r/mfc which is fit to live in and 
is provided with all necessary furniture. 
From the /um/jurf/ar’s statement, in vernacular, 
it appears that the applicants have paid 
their share of e' penses incurred in the build¬ 
ing of the village mosque and the village 
drinking well. Not having obtained pro¬ 
prietary rights, they were technically liable 
to be ousted by ren.son of their non-residence 
and an order of confiscation was passed 

against them on March 28th, 1913. 

The house is said to have been built 15 
or 16 years ago, and I gather that the grant 
which has now been confiscated- dates baok 
to the early days of settlement on the Rakh 
Branch of the Lower Ohenab Canal. 

For the first 12 or 15 years of a new 
Colony’s existence, the settlement is in some 
measure precarious and there is special justi¬ 
fication for insisting meticulously on the con¬ 
dition of residence. Later on, when the Colony 
is firmly established, the absence or presence 
of a particular grantee becomes a matter of 
little or no public importance. If he has not 
acquired proprietary rights, he retains, no 
doubt, his technical liability to fulfil the 
condition of personal residence; hut it becomes 
very undesirable to enforce this by confiscation 
and the proper course is to accept the exist¬ 
ence of a habitable house as sufficient evidence 
of residence, and to make no further inquisi¬ 
tion into the habits of the grantee. One 
great objection to the continuance of inquiries 
of this kind is the very undesirable power 
whicli they place in the hands of subordinate 
officials. 

I hold, therefore, that the time has now 
come throughout the whole of the Lowqr 
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Chenab Colony when the fact that a grantee 
has a habitable house in his c/mA-, must be 
accepted as conclusive evidence that he is 
fulhlling the condition of residence. In 
order to apply this principle in the present 
case, inquiry will be made as to the disposal of 
the .square whicli was conhscated, and res¬ 
toration will be ordered, if feasible. 

I now order the 
restoration of the confiscated square to the 
persons from whom it was taken. 

Petition accepted. 
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MADRAS HIGH COURT 

FULL BENCH. 

Letters Patent Appeal No. 53 op 1913. 

November 20, 1914. 

Present:—Sir John Edward Power Wallis, 
Offg*. Chief Justice, Mr. Justice Seshagiri 
Aiyar and Mr. Justice Kumaraswami Sastri, 

NACHIAPPA GOUNDEN, minor, by ms 
Guardian, NALLAMMAL —Defendant No. 2 

—Appellant 

versiis 

KANGASAMI GOUNDEN and others— 
Plaintiff, Defendant No. 3’s legal 
representative and Defendants Nos. 4 to 30 

—Respondents. 

. Hindu, Law—WuloWj gift hy — Com-enf of recersioner, 
effect of — Alienation — Surrender — Re-grant—Evidence 
Presumption — Estoppel—Partial alienation — Inherit- 
ance Pull blood and half blood, preference between. 

A man who takes a deed is not ordinarily bound 
by statements contained in it, but where it is open 
to a plaintiff, in his character of next reversioner of 
a last male owner, to avoid'or recognize a gift made 
by a widow, his conduct in taking a mortgage of the 
property which was the subject of gift from tlie 
representatives of the donee, is a representation to 
persons afterwards dealing with the property, whether 
as transferees of his mortgage or purchasers, tliat 
he is satisfied as to the transaction and does not 
propose to question it as next reversioner, and he is 
estopped from questioning the alienation of that 
property by the widow. 

Pijoy Gopal Mukerji v. Krishna Hahishi Debi, 34 C. 
329; 9 Bom. L. R. 602; 11 C. W. N. 4^4; 5 C. L. J. 
334; 2 M. L. T. 133; 17 M. L. J 154; 4 A. L. J. 329; 34 

I. A. 87 (P. C.), followed. 

• The effect of the consent of the next reversioner 
to an alienation made by a widow is conclusive. 

Bajrangi Singh v. Manokarnika Bakhsh Singh, 30 A. 

I; 3 M. L. T. 1; 12 C. W. N. 74; 9 Bom. L. R. 1348; 6 
0. L. J. 766; 5 A. L. J. 1 (P. C.); 35 LA. J; 17 M. L. 

J. 605, referred to 

Per Seshagiri Aiyar, J. —The sapindas of the full 
blood should be preferred to tliose of the half 
blood. A pereon claiming both through a male and a 
female is to be preferred to one who claims through 
the male oniv. 


Therefore whore of the ti.rec claimants to the estat 

to "■'> in the same cle.^® 

to lum as being the groat-grandsons of liis .wand® 

tathei, the tivo are.„f the full blood" while 

lo l I “f .ofa half-blood, those of the full 
blood liar-e preterenee over that of the half blood 

Unless apt language has been emploved su-o-estiu-. 

a surrender and a re-grant. Courts should be"siow"o 

spell them out from stray recitals in documents 

A surrender by a widow of her estate to be valid 
must be ot tlie whole of tlie propertv. “ 

In case of an alienation by a widow witli the con 
sent of the reversioners, Courts are bound to presume 
the validity of an alienation when the next revL Z? 

consents to it, until it is rebutted by Icleai and 

But sucli a presumption does not arise when a 
revej^mner accepts a deed of coi.,-eyance in his Twit 

Per Kumaragwomi SasM, J.—The consent of 'i 

reversioner to a widow's alienation is only ew'dcnct 
o the necessity or propriety. An aliena¬ 
tion would not, as against reversio.mrs other tl a i 
those that consent, confer an indefeasible title to 
the alienee apart from any question of necessitv or 
proprie y, unless sneli an alienation can be support- 
ed on tlie doctrine of surrender or estoppel 

A mere assent of one wlio would be tlie lieir if 
a widow died at that moment, would not entitle 

the rndow to make alienations at her pleasui-o or 

squander the estate. ^ 

The doctrine of l alidation by assent is founded on 
the doctrine that a person may well he presumed 
not to act against his interest. 

Where, therefore, a jierson wlio would be entitled 
to avoid a transaction unless certain conditions are 
satisfied, assents to it to his prejudice, tlie safe infer 
ence to draw is that the conditions existed 

In a case of surrender of partial alienation the 
consent must be bona Jide and not a devise for tlie 
puriiose of enlarging tlie widow’s estate. 

Tlie assent of the reversioner has a double aspect 
not merely raising a presunqition, but also raisin- an 
estoppel, against the person assenting even thou-li 
he miglit not ha^■e received any consideration or 
benefit. 

WIicre an alienation is souglit to be supported on 
the ground of consent, there is no distinction between 
gift and other transfers. 

Bakhtawar v. Bhaywana, 5 Ind. Cas. 270; 7 A. L J 
121; 32 A. 176; Abdulla v Ram Lai, 12 Ind. Cas. GOl- 
8 A. L. J '3 8; 34 A. 129; Umarao Kunirari v Sheo 
Hangul Singh, 24 Ind. Cas. 435; Kuppier v. Kofta 
Chinnaramier, 16 Ind. Cas. 493; (19 2) iAI. W. X 75‘i- 
Kattanioody Roghupafhy v. Kottamoody Kaunainma 16 
Ind. Cas. 710; 12 M. 1..T. 325; (1912) M W N 122*^. 

23 M. L. J. 363, referred to. ‘ ‘ ’ 

The widow and tlie next rever.sioner do not repre¬ 
sent the entire inheritance and cannot deal with it 
as effectively as if the inheritance devolved on the 
next male heir. 

Kuppier alius Venkata^uhbierv. Kotta Chinnaramier 

10 Ind. Cas. 421 9 M. L T. 356; 22 M. L. J. W 
Hallick Sahib Abdul Saheb Gandigiwad v. HalUkarju. 

7tappo, 22 Ind. Cas. 292; 15 Bom. L. R. 1142; 38 B 
224; Huthuveeru Hudaliar v. Vythilinya Hudaliar 3 
Ind. Cas. 476; -9 M. L. J. 88; 5 H. L T. 122; 32 M 
206 ; Pilu y. Babaji, 4 Ind. Cas. 584; 11 Bom L d’ 

129’: 34 B. 165, distinguished. * ' 
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R/nnlrttthna v. Tripurahai, 12 Ind. Cas. 529; 13 
B )m L R. 940; Dehi Prasad Chowdhunj v. Oolap 
Bhnqat, 19 Ind. Cas. 273; 17 C. W. N. 701; 17 C. L. J. 
499; 40 C. 721 at p. 746, followed. 

It is not necessary that the assent or ratification 
on the part of the next reversioner should be before 
or at the date of alienation. It is enough if he ratifies 
the transaction. 

Bajrangi Singh v. Manoharnika Baksh Singh, 30 A. 1; 

3 M. L. T. 1; 12 C. W. N. 74; 9 Bom. L. R. 1348; 6 C. L. 

J. 766; 5 A. L. .T. 1; 35 I. A. I (P. C.); 17 M. L. J. 605; 
Knppicr alias Venkatasuhhier v. Kota Chinnaramier, 10 
Ind. Cas. 421; 9 M.L.T. 356; 22 M. L. J. 488; Narayana 
Aiyar v. Rama Aiyar, 20 Ind. Cas. 625; (1913) M. 
W. N. 588; 14 M. L. T. 89; 25 M. L. J. 219; Chunder 
Butt Misser v. Bhagwnt Narnin Thakur, 3 C. W. N. 
207; Ismail Jolaha v. Jagannath, 19 Ind. Cas. 255, 
referred to. 

Appeal under clau.se 15 of the Letters 
Patent against the judgments of the 
Hon'ble Mr. Justice Miller and the 
Hon’ble Mr. Justice Sadasiva Aiyar, 
dated the 3rd March 1913, in Appeal No. 6 of 
1910, reported as 20 Ind. Cas. 304, preferred 
against the decree of the District Court 
of Salem, in Original Suit No. 13 of 1908. 

Mr. A. Kriiihnaswami Aiyar^ for the Appel¬ 
lant;—My contention is two-fold: I say (1) 
that the document is a surrender by a widow 
of her life-estate in the part alienated, and 
such surrenders are valid; (2) if it is held 
that such partial surrenders are not valid in 
law, my argument is that the alienation being 
to the immediate reversioner, it is tantamount 
to con.sent, and such consents validate the 
alienation. There is a grant and re-grant to 
the widow. The reversioner need not con¬ 
sent to tlio widow being in pos.session. 

[Seshaoiki Aiyar, J.—You put it on the 

ground of partition?] 

^Ir. A. Krislinaswami Aiyar. —If the 
widow surrenders tlie whole estate to a 
third person with tlie consent of the rever¬ 
sioner it is a surrender of the whole estate. 

[Kumaraswami Sastri, j.—I n that case, 
any alienation Avith the consent of the 
next reversioner is for the time being valid.] 

;Mr. A, Krishnmu’ami Aiyar. —As to sur¬ 
render and re-grant, see Bijoy Qopal 
Miikerjeo v. Girindra Nath Miikerjee (1) and 


(1) 23 Ind. Cas. 162; 18 C. W. X. 073; 12 A. L J. 
711; (1914) M. W. N. 430; 19 C. L. J. 620; 16 Bom L 
H. 425; 16 U. L. T. 68; 27 M. L. J. 123; 1 L. W. 633i 
41 C* 793 (P. C.), 


] 


Adaikka Alaistry v. Miitkusami Arabalagaran 

( 2 ). 

In Bangappa Naik v. Kamti Naik (3) 
there was a document. 

[Se5hagir[ Aiyar, J.—In that case, a docu¬ 
ment Avas taken from the reversioner and 
that is a different case.] 

[Wallis, Offg. C. J.—Have you got any 
case in Avhich the English doctrine of sur¬ 
render has been imported into India?] 

Mr. A. Krishnaswami Aiyar. —In Katta^ 
vtnodt/ Ragliupathy v. Kattamoody Kannamma 
(4), there is also another case. 

[Wallis, Offg. C. J.—All these are put 
on the doctrine of merger.] 

Mr. A. Krishnaswami Aiyar. —A distinction 
exists betAA'een surrender of the life-interest 
and alienation. 

[Sesiiagiri Aiyar, J.—This was simply a 
notion of Hindu Law Avhich by subsequent 
decision lias ceased to be such.] 

Mr. A. Krishnaswami Aiyar. —In Karetti 
Brahmanaihidn v. Kareti Mahalakshmi (5) 
the widoAV transferred the entire estate as a 
part of the transaction, some portion of the 
property being given to her. 

In Challa Snhbiah Sastri v. Palury Patta* 
hhiramayya (6) Justice Sankaran Nair 
adheres to his view in Rangappa Naik v.- 
Kamti Naik (3). 

In Bajrajigi Singh v. Manokaniika Bakhsh 
Singh (7) there Avere isolated independent 
acts of alienation by the Avidow at different 
times and though assent Avas given, it Avas 
given to each alienation. 

This doctrine of assent is founded upon the 
case of Collector of Alasulipatamv. Cavaly Vonceda 


(2) 25 Ind. Cas. 144; 27 M. L. J. 24. 

(3) 31 M. 366 at p. 381 (P. B.)j 18 M, L. J. 309; 3 

M. L. T. 355. 

(4) 16 Ind. Cas. 710; 23 M. L. J. 363; 12 M. L, T, 
325; (1912) M. W. N, 1223. 

(5) 17 Ind. Cas. 487; 24 M. L. J. 633; (1913) M. W, 

N. 433; 13 M. L. T. 468. 

(G) 31 M. 4-16. 

(7) 30 A. 1; 3 M. L. T. 1; 12 C W. N. 74; 9 Bom. L. 
R. 1348; 6 C. L. J, 766; 5 A L. J. 1; 35 I. A. 1 (P. C.Ji 
17 M. L. J. 605. 
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Narrainapah (S). Judgment of Allahabad 
High Court analysed Consent per se validates 
the alienation consent based upon surrender 
validates tlie same. 

[SicSHAGlRr Aivar, J.—The principle is that 

k le reversioner validates the 

alienation and there ai’e tliree modes by 
■which such consent may be expressed.] 

[Wallis, Offg. C. J.—So far the view that 
it is the consent that validates tlie alienation, 
do you mean to say that the Allaliabad Higli 
Court do not attach any distinction between 
total or partial alienation ?] 

[bESHAGiRl Aivar, J. — Bajrangl Singh 
V. Manoharniha Bakhsh Singh (7) is not an 
authority for holding the surrender to be 
valid]. 

Mr. A. Kriahnaswami Aigar.—Fiilin 

Chandra Mandal v. Bolai ]^landal (9) is. 

[Wallis, Offg. C. J.—Where there is a 
surrender, there is no question of consent,] 

[Sesuagiiu Aiyar, j.—O n Ibare principles 
of Hindu Law a i)artial surrender can never 
be upheld.] 

Mr. A Krishnasivanii Aiijar. —Suppo.se slie 
retains something for her maintenance. 

[Seshagiri Aiyar, J.—May be a good 
arrangement.] 

Mr. A. Krishnasivanii Aiyar .—Suppose she 
retains some intei'est herself. 

[.Sesuagiiu Aiyar, J.—Its validity maybe 
open to question as a mere surrender.] 

Mr. A. Krislinaswanii Aiyar. —It is difficult 
to say where the limits are to be assigned. 

In Pulin Chandra Mandal v. Bolai Mandal 

(9) there is a partial surrender, f.e., half 
the entire property in favour of immediate 
reversioner. 

In Behari Lai v. Madho Lai Ahir Gayaical 

(10) the ekrarnamah was in the nature of a 
testamentary disposition and the widow 
reserved a life-interest for herself. Tlie 
Privy Council held that it Avas not valid. 

[Sesuagiri Aiyar, J.—According to your 
argument there is no distinction between a 
gift and alienation for consideration.] 

Mr. A. Krishnaswami Aiyar. —There is no 

difference Avhatever. 

[Seshagiri Aiyar, J.—That is rather a 
strong proposition. Do you say that there is 

(8) 8 M. I. A. 529; 2 W. R. G1 (P. C.); 1 Suth. F. C. 
J. 476; 1 Sar. P. C. J. 820; 19 E. R. 631. 

(9) 35 C. 939; 12 C. W. N. 837; 8 C. L. J. 280. 

(10) 19 C. 236; 19 I. A. 30. 


no case of Privy Council Avhich says tliat a 
reversioner can give his consent to a gift by 
a widow f] 

l\[r. A. Kn shnasicanii Aiyar .— llenichnnder 
Snnyal v. St^rnnmoyee Dehl (II) Avas referred 
to in Fidni Chandra }[andal v. Bolai Mandal 

(9) . 

[Kfjiaraswami Sastri, j.—I n Nohokishnre 
Sanna v. Jlarinaflt Sanaa (12) it is the Avhole 
e.state that was surrendered]. 

M. A . Krishnaswamy A iyar .— In Bajrangi 
Singh v. Manokarnika Bakhsh Singh (7), read 
Avith Behari Lai v. Madho Lai Ahir Gayawal 

(10) , botli partial surrenders and partial 
alienations are A'alid. 

[Wallis, Offg. C. J.—Then you do not 
base j'uur future argument on surrender?] 

Mr. A. Krishnaswami Aiyar. —Tlie second 
point is that the alienation i.s not binding 
upon the reversioner. It is merely voidable 
bj'- the rever.sioiier. It is open to liim to 
elect to stand by it. It is good until it is 
avoided. The particular person that assents 
to it cannot avoid it. 

[Wallis, Offg. C. J, —Hoav do you make 
out the title by estoppel ?] 

Mr. A. Krishnaswami Aiyar. — In Rnp 
Xarain v. Gopal Devi (13), it is said that 
Avherethe father himself is estopped the 
.son is so. The case in Modhn Sudan Singh 
V. E. G. Jxooke (14) clearly points out that it is 
open to the reversioner to elect to stand by it 
if it is not valid. 

[Wallis, Offg. C. J. — That is a case 
Avhere the reversioner recoA'ered rent after 
the Avidow's death. It does not refer to any 
consent.] 

Mr. A. Krishnaswami Aiyar. — In Bijoy 
Gopal Mnkerji \. Srimati Krishna Mahishi 
Vehi (15), the suit Avas for possession after 
the death of tlie Avidow. 

[Seshagiri Aiyar, J.— In Kuppier v. Kotta 

(in 22 C. 354. 

(12) 10 C. 1102. 

(13) 3 Iml. Cas. 382; 36 I. A. 103; 13 C. W. N. 920; 

6 A. L. J. 567; 11 Bom. L. K. 833; 10 C. L. J. 58; 36 
C. 780; 19 M. L. .1. 54S; 5 SL L. T. 423; 93 P. R. 1909 
(P. C.); 146 P. W. R. 1909; 68 P. L. R. 1910. 

(14) 25 C. 1; 24 I. A. 164; 1 C. W. X. 4SS. 

(15) 34 C. 329; 9 Bom. L. R. 602: 11 C. W. N. 424- 
5 C. L. J -334; 2 M. L. T. 133; 17 M. L. J. 154; 4 A. L, 

J. 329; 3 4 I. A. 87 (P. C.). 
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Chinnaramif^r (16) there is a similar question.] 

Mr. A. Kris/inasicaini Aiyar. —In Kuppier 
V. Kotta Chinuftramier (16) the question is 
"whether the widow is entitled to an assent 
from the nearest reversioner. Bajrangi bingh 
V. Manokarnika Bakhsh Singh (7). 

In Bangappfi Naik v. K(tniti Naik (3), 
Sankaran Nair, J., approves the case in 
Nohokishore Sanna Bvij v. Hari Nath Sarma 
Eoy (12). 

In Mnthnveeric Mudahar v. Vythilinga 
Mudaliar (17) the Judges say that the actual 
parties are bound. 

[Sesuaoikj AiYAit, J.—But that is a clear 
case of estoppel]. 

In Jiamkrishna v. Tripurahai (18) there 
is no question of consent, it is enough if he 
consents to stand by. 

In Mallik Saheh Abdul Saheh Gandigiwad v. 
MalUkarjunappa (19) a similar view is taken 
though no consideration was received. 

(3) Tliis is a family arrangement between 
the widow and tlie nearest reversioner. Rnp 
Narain v. Gopal Devi (13). 

(4) My next point is as to the share to 
which the plaintifi: and the first defendant 
are entitled. 

Tlie principle is to the nearest 6‘apun/a, the 
inheritance belongs.” 

Tlie rule is worked out by saying that the 
nearer line excludes the more remote and 
this is tlie rule laid down by the Mitakshara, 
But the principles on which distinction is 
made between half brother and full brother 
is not clear. 

[Sesiiaoiui AiVAit, J.—Tlie principle of 
nearne.ss of heirsliip is that larger particles 
appear in the nearer heir than in the remote 
heirs.] 

Mr. -1. KrUinaswami Aiyav referred to 
Chapter II, s. 3, pi. 3, 5; s. 4, pi. 2, 4; s. 6, 
pi. 1, 3; s. 2, pi. 6, Mitakshara. 

Association with religious rights makes 
her nearer sapinda. 

[Seshaoiui Aiyau, J. - Suppose we hold 
that there is a general statement of prefer¬ 
ence of full blood, tlien you have no question.] 


(10) 10 lad. Cajs. 403; (1012) M. W. N. 75S. 

07) 3 1ml. Cas. 470; 32 M. 200; 10 M. L. .1. 88; 5 M. 
L. T. 122. 


(18) 12 fmi. Cas. 520; 13 lloiii. L. U. 040. 

(10) 22 hid. Oaa. 202; 15 JBom. h, 11. 1142; 38 B. 
221 . 


l^Ir. A. Krishnaawami Aiyar referred to 
Chapter XI, section 5, of Smriti Chandrika, 
placitum 4. 

In Chapter XI, section 4, the distinction 
between half brother and full brother is 
pointed out. 

Saraswathi Vilasa, page 173 (Setlur’s Book), 
placitum 494 page 178; placitum 539, page 
184; 

Mr. T. R. Eamachandra Aiyar, for the Re¬ 
spondent was not called to argue as to 
validity of surrender of a part of an 
estate. As to the full and half blood, 
see Vallahha Valiya Raja v. Yedapurati 

(24). 

The Mifakshara does not give a list of heirs 
but only an indication of the principle and 
gives the names of a few heirs. 

As to the construction of the document, un¬ 
less fiction is adopted, the construction which 
the appellant wishes to have cannot have 
any effect. 

If it is a partial surrender, it must be 
complete. Batak Nath v. Mnuyii Dei (25); Raj 
Jjukhee Dabee v. Gokool Ohutider Ohowdhry 
(26); Sri Mahant Govnid Rao v. Sita R-atn 
Kesho (27). 

All these are referred to in Bebi Prosad 
Chowdhry v. Golap Bhagat (28). 

[KumahasAaMI Sastri, j. —Why should the 
next reversioner’s consent alone be enough 
when the Hindu Law requires that all the 
reversioners must consent?] 


(20 24 B. 104 at p. 107; 1 Bom. L. R. 466. 

(21 20 lud. Cas. 625; 25 M. h. J. 219; (1918) .M. 
AV. N. 588; 14 M. h. T. 89. 

(22) 19 lud. Cas. 255. 

(23) 3 C. W. N. 207. 

(24 19 M. 40; 5 M. L. J. 282. 

(25) 23 lud. Cas. 644; (1914) M. W. N. 437; IS 0 
W. N. 740; 12 A. L. J. 596; 19 C. L, J. 574; 16 Bom. L. 
11. 360; 27 M. L. J. 1; 16 M, L. T. 1; 36 A. 284; 1 b, 
W 729 (P. C.). 

(26) 13 M.’l'. A. 209; 12 W. R. -17 (P. 0.); 3 B. L. 
R. 37; 2 Suth. P. 0. J. 275; 2 Sw. P. 0. J. 618; 20 Bng. 

Rep. 529. , 

(271 21 A. 53 ut p. 71 (P. C.); 2 C W. N. 681; 25 

I. A. 195; 7 Sar. P. C. J. 370. _ _ 

(23) 19 lud. Cns. 273; -10 C. 721 at 746; 17 0. W. N. 
701; 17 0. L J. 499. 


Vol. XXVI] 


INDIAX CASES. 


^61 


NACUIAUPA GOVNUEN V. EANGASAMl GOGNDEN. 

[Sesuagiki Aiyaiu, J.—There must be evi¬ 
dence of hona jides and Avhere a ijerson who is 
uotentitledtosncceed gives his consent, there is 
no evidence of ho)ta fides. In Mcdlik Saheh 
Ahdid Saheh Gandighead v. MaUikarjunnppa 
(19) tlie next reversioner had given the 
consent. This is a new case.] 

Mr. T. R. Ramachandra /1/^a/'.—He must 
show that, where the next reversioner is in¬ 
capable of giving consent, anybody can else 
give it. 

Mr. A Krishnaswami Alyar^ in reply. 

This Letters Patent Appeal coming on 
for hearing on the 5th, 6 th and 7tli October 
1914 respectively, and having stood over for 
consideration till this day, the Court delivered 
the following 

JUDGMENT. 

Wallis, Oeeg. C. J.—I agree with tlie 
learned Judges as to the rest of tlie case 
and will only deal with the point on whicli 
they differed. The question is as to certain 
alienations made by the mother of the last 
male owner in 1893 by Exhibit I in favour 
of Ramasami Gounden who was at that 
time the nearest reversioner. He pre¬ 
deceased the lady, and on his deatli his two 
nephews, the 1 st defendant and a brother 
since deceased and the present plaintiff, a 
Dayadi of theirs, became the next rever¬ 
sioners ; and in this state of things in 1896 
the present plaintiff purchased from the 
1 st defendant and his brother two of the 
items which had been conveyed to Rama¬ 
sami Gounden under Exhibit I, and advanced 
Rs. 8,000 to them on a mortgage, Exhibit 
HI, of a third item, which the 1st defendant 
sold in 1907 by Exhibit IV to the 3rd 
defendant from whom, as recited in Exhibit 
IV, he had borrowed money on mortgage to 
pay off: the plaintiff’s mortgage. The 
defendants pleaded among other things that 
the plaintiff had acquiesced in, and con¬ 
sented to, the alienations, and that by his 
subsequent dealings with the properties so 
alienated he was estopped fi’om questioning 
them. These contentions formed the subject- 
matter of tlie 2nd and 3rd issues. Very 
little evidence was tendered on them at the 
trial and the 1 st defendant apparently con¬ 


tented himself with filing 63 ^ consent 
Exhibit 1, the deed of alienation, dated the 
24th November 1893, Exhibit If, the sale- 
deed, under wliich the plaintiff purchased 
two of the items included in Exhibit I on 
the 7th December 1896. and Exhibit III of 
the same date under wliich he took a 
mortgage of another item for Rs. 8,000 
from the 1 st defendant and his 
brother, and Exliibit IV^, the sale-deed to 
the 3rd defendant. On this evidence the 
District Judge was of opinion that it did 
not show that the plaintiff had assented to 
the alienations under Exhibit I or was 
estopped from questioning them. He observ¬ 
ed that the alienations under Exhibit I 
were good for the life of the widow who 
survived for ten years, and that all tlie 
plaintiff’ acquired under them from the 1 st 
defendant and his brother was a temporar 3 ' 
interest of uncertain duration. On appeal, 
Miller, J., was of opinion that, even if there 
was consent 63 ^ the nearest reversionei’s to 
partial alienations, that would not render 
them valid and that there was no estoppel; 
while Sadasiva Ai 3 ar, J., appears to have 
considered that the plaintiff's conduct showed 
that he assented to all thealienations effected 
by Exhibit I, and that tlie effect of tlie deci¬ 
sion of their Lordships in Bujrangi Singh 
V. Ma)iohirnil\a Bakhsh Singh (7) was to 
render partial alienations valid when eft'ected 
with the consent of the next reversioner. 

Now, in the first place, I am not satisfied 
on the evidence that the conduct of tlie 
plaintiff in subsequent^' purchasing two of 
the items and advancing mone 3 ' on inoitgage 
of another can be regarded as consent with 
regard to all other items covered by Exhibit I. 
It seems to me, however, that it does show 
consent with regard to the three items which 
were the subject of the sale and mortgage* 
and, as the items purchased are already in 
possession of the plaintiff, it will be 
sufficient to deal with the question as regards 
the mortgage. As to this I cannot agree 
with the conclusion of the District Judge 
that, in taking the mortgage from the 1 st 
defendant and his brother, the plaintiff, 
who by that time had become their co¬ 
reversioner, dealt with them merely as 
holders of a temporaiy interest of uncertain 
duration limited to the life-time of Marakam- 
mal, the raotlier of tlie last male owner. 
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Exhibit III states that tlie mortgagors were 
hypothecating to the plaintiff the mitta 
which Ramasami Gounclen acquired as a 
gift from Marakammal and which was in 
their possession and enjoyment, and that 
the plaintiff had advanced them Rs. 8,000 
upon it. The net income of this item is 
given in the plaint as Rs. 550, and it seems 
to me that in making this large advance 
to the mortgagors on the security of this 
property the plaintiff clearly dealt with 
the mortgagors as full owners and must 
be taken to have recognised them as such. 
He must have known perfectly well that 
he was one of the next reversioners, and 
it was not suggested in evidence tliat he did 
not know. The recital also shows that he was 
perfectly well aware of tlieway in which the 
mortgagors had acquired the property. 
Here I may remark that though Exhibit [ 
purports to be for consideration the District 
Judge states tliat this contention was aban¬ 
doned at the trial, and it would, therefore, 
appear that in Exhibit III it was correctly 
described as a gift. 

In tliese circumstances I cannot but 
regard his action in taking the mortgage as 
consenting to the alienation of this item by 
Marakammal and recognising the mortgagors* 
title to it. It must be borne in mind that 
the alienation by Marakammal was not void 
but only voidable according to the ruling 
of their Lordships of the Judicial Committee 
in Bijoy Gopal Mukerje v. Krishua Mahittln 
Dehi (15). It may be that a man who 
takes a deed is not ordinarily bound by 
statements contained in it, but having 
regard to the fact that it was open to the 
plaintiff in his character of next reversioner 
of the last male owner to avoid or recognise 
the gift made by Marakammal, I think 
his conduct in taking a mortgage of the 
property, which was the subject of the 
gift, from the representatives of the donee 
was a representation to persons after¬ 
wards dealing with the property, whether 
as transferees of his mortgage or purchasers, 
that he was satisfied as to the transaction 
and did not propose to question it as next 
reversioner. The recitals in Exhibit IV, the 
subsequent sale-deed by the 1st defendant, 
the surviving mortgagor, totlie 3rd defend¬ 
ant, show that the 3rd defendant relied 
on the plaintiff’s conduct in taking Exhibit II 


and Exhibit III when he advanced money 
on mortgage to the 1st defendant to pay 
off the plaintiff and got the plaintiff’s dis¬ 
charged mortgage as one of his title-deeds, 
and when subsequently he became the pur¬ 
chaser of the mortgaged property under 
Exhibit IV. In these circumstances I think 
the plaintiff is estopped from now question¬ 
ing the alienation by Marakammal of this 
item, and that to this extent the third issue 
must be found for the defendants and the 
appeal so far be allowed. 

I do not consider it necessary to express 
anj’* opinion on the question whether a gift 
to the kindred of the last male owner, as 
distinct from an alienation for consideration, 
could be validated by the consent of the 
next reversioner, as the question was not 
fully argued before us. As regards the 
question whether the effect of the consent 
of the next reversioner to an alienation is 
conclusive or merely evidence of propriety, 

I agree with Sadasiva Aiyar, J., that the 
decision of their Lordships in Bajrangi Singh 
V, Manokaniika Bakhsh Singh (7) is authority 
for the former view, and will only remark 
that that was a case of partial alienations 
only, because as pointed out in the argu¬ 
ments before us and as appears from the 
report in Bajrangi Singh v. Manokarnika 
Bakhsh Singh (7), the suit was to recover 
not only the immoveable properties alienated 
by the widow but also other moveable pro¬ 
perties alleged to form part of the estate, 
and it was nowhere suggested, either in 
argument or in the judgments of the High 
Court and the Privy Council, that the pro¬ 
perties alienated formed the whole of the 
estate or that this fact would influence the 
result. This is important with reference to 
the authority of the judgment of the majority 
of the Court in Bangappa Naik v. Kamti Nailc 
(3), because the judgment of the learned Chief 
Justice appears to have proceeded on the 
view that in Bajrangi Singh v. Manokarnika 
Bakhsh Singh (7) tlie whole of the estate had 
been alienated with the consent of the next 
reversioner, which was not the fact. Since 
then a Full Bench of the Calcutta High Court 
has held in Debi Prasad Ohowdhry v. Qolap 
Bhugat (28) that consent is only evidence of 
tlie propriety of the ti'ansaction, and their 
Lordships of the Judicial Committee, in 
a case in which this decision was cited. 
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let fall certain ob.servations which are 
relied on by the respondents as supporting 
the same view, but the precise point did not 
arise nor were the ob.servation.s necessary 
for the decision. In the result, I think the 
appeal should be allowed as regards the 
1st item in the plaint and otherwise dismissed 
and that the appellant and the 1st respond¬ 
ent should pay and receive proportionate 
costs througliout. 

Seshagiri Aiyar, J.—The last male owner 
of the properties in dispute was one Rama- 
sami Gounden. On his death, his mother 
Marakammal succeeded to tliem. By Ex¬ 
hibit I, dated the 24th of November 1893, 
she gave away some of the properties to 
one Ramasami Gounden, who was the 
immediate reversioner to her son’s estate at 
the time. This donee pre-deceased Mara¬ 
kammal who died in August 1907. At 
her death, the undoubted heirs were the 
plaintiff and the 1st defendant. The 3rd 
defendant also claimed the property on tlie 
ground that he stood in the same degree of 
relationship to the last male owner as the 
plaintiff and the 1st defendant. 

The case for the plaintiff is that the deed 
of gift is not binding on him and that he 
is entitled to a lialf share in the properties 
of Ramasami Gounden. Defendants Nos. 1 
and 2 (the 2nd being the son of the 1st) 
contend that the deed of gift operates as a 
surrender of Marakammal’s estate, that it 
Avas assented to by the plaintiff and that, 
therefore, it is not open to him to question 
it. The 3rd defendant disputes the right 
of the plaintiff to a half share and claims a 
third share for himself. He sold his share 

to the plaintiff; consequently the plaintiff a^uU 

be entitled to 2/3rdsof the property if the 3rd 
defendant is also an heir. 

The learned District Judge upheld the 
plaintiff’s claim in all respects. The 1st 
and 2nd defendants appealed. On their 
appeal, Mr. Justice Miller Avas for confirm¬ 
ing the decree of the District Judge, Mr, 
Justice Sadasiva Aiyar Avas for reversing it: 
hence this appeal. 

The principal points for consideration 

(*1) Whether Exhibit I is binding on the 
plaintiff, and 

(2) whether the 3rd defendant is a 


claimant of equal degree Avith the plaintiff 
and the 1st defendant. 

The fir.st question involves a number of 
subsidiary questions. Altliough it was argued 
first, I shall deal Avitli the second point 
before dealing Avith the first. 

The facts relating to the second question 
are not in dispute. Sengottuvela Gounden, 
the common ancestor of tJie claimants, 
married two Avives. Tiie 3rd defendant is 
his great-grandson by the 1st Avife. The 
plaintiff and the 1st defendant are liis great- 
grandsons by the 2nd Avife. The last male 
owner, Ramasami Gounden, was his grandson 
by the 2nd Avife. Thus Avhile all the tliree 
claimants are related in the same degree 
to the last male owner as being the great- 
grandsons of his grandfather, tlie plaintiff 
and the 1st defendant are aapijidas of the 
full blood, Avhile the 3rd defendant is a 
sapiuiJa of the half blood. Tlie point for 
determination is Avliether in this degree 
of relationship, those of the full blood 
sliould ho preferred to tlie one of the 
half blood. 

Mr. A. KrishnasAAMmi Aiyar has addressed 
an elaborate argument to us on tlie ques¬ 
tion. This matter has been considered in 
three reported judgments. Mr. Justice 
Banerjee, in ^nha ^ingh v. Samfraz Kunwar 

(29), held that the snpindas of the full blood 
should be preferred to those of tlie half 
blood. Mr. Justice Ranade, in Vithal llao v. 
Rnm Rao (30), did not accept this position. 
Mr. Justice Mookerjee, in 'oJuini Singh v. 
Kishnn SaJiai (31), agrees Avith Mr. Justice 
Banerjee. It is not, therefore, necessary to 
discuss the subject in great detail; still 
having regard to the divergence of judicial 
opinion above indicated and to the fact that 
the question is res infegra in Madras, it is 
necessary to state our reasons for the conclu- 
.sion at A\diich Ave have arrived. 

All the Srariti Avriters are agreed that the 
full brother is to be preferred to the half 
brother:— 

“Among brother.s, such, as are of the 
whole blood, take the inheritance in the first 
instance, under the text before cited. ‘To 
the nearest sapinda^ the inheritance next 
belongs’, since those of the half blood are 

(29) 19 A. 215; A. AV. N. (1S97) 53. 

(30) 24 B. 317; 2 Bom. L. R. 837. 

(31) 6 C. L. J. 190. 
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remote tlirough the diiference (Matrucipra- 
karshat), the mothers.” (Mitakshara, Chapter 
11, section 4, placitum 5; vide also the 
Smriti Chanclrika, Cliapter XI, section 4, 
placitum 25, and the Uayabhaga, 
Chapter XI, section 5, placitum 9.) The 
Vyavahara Mayukha (see Daya Nirna 3 a, 
section VIII, placitum 16) is less favour¬ 
able to the half brotlier, in that his place 
is after the full brotlier and his son under 
that law. 

The argument of the learned Vakil for the 
appellant is that whereas an exception is made 
in the case of half blood brothers, no such 
differentiation appears in the case of the 
other half blood relations in the ascending or 
descending line. The only rule applicable 
to them is. To the nearest sapinda^ the in- 
lieritance next belongs.” Con.sequently the 
preference to full over half blood has no 
application to those lieirs. 

In order to deal with the contention satis¬ 
factorily, it is necessary to point out that 
Vijnaneswara hasgivenreasonsinalmost every 
case for the rules of succession which ho has 
prescribed. In preferring the mother to the 
father, he relies upon the form of the conjunc¬ 
tive compound, matapitram^ in which the term 
mata is placed before pita conformably with . 
the rule which requires the most revered 
object to have precedence.” In the case of 
the daughter’s son, his reason may be briefly 
stated as the putrikapntra' theoiy. With 
regard to the wife, he calls to aid the 
spiritual tlieory of her being one in body 
with the liusband. There are other reasons 
given whenever a question of preference has 
to be explained. It is not necessary to refer 
to them all. 

It is not a necessary inference from tliese 
rules that all of them are special in their 
character and tliat the author did not intend 
tliat any one of them sliould be treated as 
indicating a general principle. The more 
correct view is tliat while .some of tlie rea.sons 
are only applical^le to the special cases men¬ 
tioned, there are others which are of a wider 
application and from tlieir context and tlieir 
nature, intended to serve as guides to tlie 
exposition of .similar position.s elsewhere. 
One illustration of this statement maj'' be 
given. I have rofei*red to the rule of pre¬ 
ference regarding the mother. Later on, in 
dealing with the succession of handhns, tlie 
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author had to decide between the father’s 
kindred and the mother’s kindred. He 
says:— 

Here, by reason of near affinity, the cog¬ 
nate kindred of the decea.sed himself are his 
succes.sor.s, in tlie first in.stance; on failure of 
them, his father’s cognate kindred; or if there 
be none, his mother’s cognate kindred. This 
must be understood to be the order of suc¬ 
cession here intended.” (The Mitaksliara^ 
Chapter II, section 6, placitum 2.) 

From this, it is clear that the author does 
not want to extend the rule of preference 
which places the mother before the father 
to the mother’s kindred, thereby indicating 
that the original ground was a special one. 
It is not an unnatural inference, therefore, to 
conclude that as no special rule is suggested 
regarding the full and the half blood in the 
ascending and the descending lines, the author 
intended that the general rule of Matrisanni- 
karshat and Mafruviprakarshat should apply. 

I have examined very carefully the 

reasons given by Mr. Justice Rauade 
in Vifhal ZiVio v. Ram Rao (30). I am unable 
to accept the view that the rule of 
preference regarding brothers is a special 
rule. It was pointed out by Mr. Justice 
^Mitter, in Gnni Uobind Saha v. Lai 

Uhose (32), that there are numerous passages 
in the Dayabfiaga in which a particular 
instance is put down to represent a general 
principle. This is true of the Mitakshava to 
a greater degree. Numerous authorities 
have laid down that the enumeration of heirs 
in the Mitakshara is only illustmtive and not 
exhaustive. AV^ith reference to reasons for a 
rule of succession also, the same considera¬ 
tions must apply. As pointed out by Mr. 
Sircar in his ‘ Mimansa Rules of Interpre¬ 
tation”, in the case of the Smritis all the 
four rules of interpretation are applicable, 
namely, Srntiy Liiiguj Vakya and Prakarana, 
With reference to each one of these four 
principles, commentators have explained that 
the suggestive power of woimIs and ideas’* 
should be largely resorted to. In my opinion 
the rule regarding the full and the half 
brother is an instance to which the Prakarana 
principle of interpretation is applicable. 
Sircar points out that the principle of Praka¬ 
rana is in substance the principle of Upalak- 


(32) 13 W. K. 49; 5 B. L. U. lo (F. B.'. 
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sliana or incidental indication. AVlieii Yijua- 
iieswara says that tlie brothers of the full 
blood are to be preferred to lliose of the half 
blood on the ground of Mafntriprakarshaf, 
he introduces a doctilne which by the tlieory 
of Upalakshana is applicable to all sapitidas 
of the full and the half blood. 


Apart from these considerations, we have 
to bear in mind that the guiding factor in 
regulating succession in the Benares School 
is consanguinity. As Sir Michael Westropp 
pointed out in Lalluhhai Bapnbhai v. Manku^ 
varhai (33), this doctrine is based on the 
theory that nearness is to be determined by 
the larger community of corporal particles 
between the propositus and the heir. The 
Judicial Committee of the Privy Council has 
approved of this proposition in B<n Ke.<serhai 
V. Hnnsraj Morarji (31). This principle has 
been I’e-affirmed by tlie Committee in tlie 
recent case of Bamchandra Martand 11 a/kar 
V. Viuayah Venhatesk Kofhekar (35). If this is 
the basic principle of succession under the 
Mitaksliara system, there can be no doubt 
that a person claiming both tlirough a male 
and a female is to be preferred to one who 
claims through the male only. Mr. Justice 
Ranade says that the pmtyasatti or pro¬ 
pinquity theory of the Mitoksliam has differ¬ 
ent meanings in different places. I am 
unable to agree in this view. This theory 
is availed of by Vijnaneswara whenever 
special considerations do not apply. I he 
Smritis in most cases only collate the usages 
of the people. Vijnaneswara has not been 
content simply to catalogue them. He has 
attempted to find out the reason for each of 
the observances. It is not right to impute 
to him that his rules of succession are based 
on different views of propinquity. Wher¬ 
ever he invokes that principle, he is consist¬ 
ent and clear; but where he is obliged to 
depart from it because of the conscience of 
the people being against it, he tries to justify 
the departure by special reasons. I do not 
think that there is good ground for holding 


(33) 2B. 3S8;7I. A. 112. ^ r t n o 

(34) 30 B. 431; 10 C. W N. 802; 4 C. L J J); 8 

3in. L. R. 446; 3 A. L. J. 484; 1 Jt. L. T. 211; 16 JI. 

J. 446 (P. C. ; 33 T. A. i76. 

(35) 25 Ind. Cas. 290; 16 M. L. T. ^7^ 18 

54; 27 jr. L. J. 3.33; 1 L. W. &31; >0 ^. L. R. 112; 

914) M. W. N. • 35; 16 Bom. L. R. 863; 12 A. L. J. 

81; 20 C. L J. 573 (P. C.). ' 


that tlie MiUtk.ihara understands pratijasatti in 
different senses. 

^Moreover, there is greater mutuality of 
spiritual offerings between the propositus and 
a full blood mpinda than between liini and a 
lialf blood sapinda. It is true tliat Yijna- 
ne.swara does not give great importance to 
spiritual offerings in fixing the position of 
the lieir, but wliere tliis ground is not opposed 
to tlie theory of propinquity by blood, there 
is no rea.son for ignoring this consideration 
altogether. It may also be pointed out that 
the author of Saraswathi \^ilasa who criticises 
in a very outspoken manner some of the 
conclusions of Vijnaneswara, speaks of this 
rule of preference between brotliers of the 
full and half blood as a very good one. 
If we remember that this sentence follows 
a number of diverse comments upon the 
grounds assigned by the Mifakshara, it is 
clear that the Saraswathi Vilasa regarded 
this one as sound in princ'ple and as liaving 
a general application. 

.Mr. Justice Mookerjeo has given excellent 
reasons for holding that the author of the 
^^ladana ]-*arijata correctly expounds the view 
of Mifaksham regarding full and lialf blood 
sapindas. The author says :—“in default 
of the paternal grandfather, paternal uncles 
succeed in the same way as brothers in 
default of the father. Even here the 
relative position of brothers of full and of 
half blood is the same; the sons of the 
paternal grandmother take the inlieritance 
Hrst and in their default the sons of tJie 
co-wives of the paternal grandmother.” 
There is no force in Mr. Krishnaswami 
Aiyar’s contention that the author did not 
intend to extend the application of the 
principle to other sapindas of the iialf 
blood. 

Under the Bayahhaga system, all relations 
of the full blood are preferred to those of the 
half blood of equal degree. ISee Rajkishcre 
Lahoory v. Gohind Chunder Lahoory and 
jRanunoney Dossee v. Gohind Clinnder Lahoory 
(86).] The Privy Council in Sheo Soondary 
V. Firthee Singh (37) has approved of this 
proposition; Sir Lawrence Jenkins in Vithal 
Fan V. Fam Fao (30), it may be pointed out, 
re.sts his decision on the principle of atare 

(36) 1 C. 27: 24 W. R. 2.34. 

(37) 4 I. A 147. 
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decesis. Although it is almost inexplicable 
that the full blood should rank equally 
with the half blood in a province where 
the prevailing authority (the Vyavahara 
Mayuka) brings the half brother only after 
the son of the full brother, it was thought 
inexpedient to upset titles established under 
the authority of Samaf v. A/am (38). No 
such consideration applies to Madras. The 
ground of preference over the half blood is 
in consonance with received notions of the 
people in this part of India, is founded on 
the well-known theory of propinquity of 
blood, and is a logical extension of the 
rule stated by the Mifaksham regarding 
brothers. In Mnthusami Mudalujar v. Slmam- 
hedu MidJathirnaraswami Mudaliyar (39) 
the Judicial Committee seem to have assumed 
that those of the full blood will be preferred 
to those of the half blood. I have, therefore, 
no hesitation in holding that the 3rd defend¬ 
ant is not entitled to rank pari passu with the 
plaintiff and the 1st defendant as heir to the 
estate of the deceased last male owner, 
Ramasami Gounden. 

The main question relates to the validity 
of Exhibit I. Mr. Krishnaswami Aiyar’s 
first contention is that the language of the 
document imports a surrender by the widow 
of all her i-ights in her son’s property, the 
retention by the surrenderee of one portion of 
it and a re-grant to the widow of the rest. This 
imaginative process has not been realised by 
the execution of the necessary documents in 
that behalf. I am not unmindful of the 
obvious answer that the Smriti writers had 
not the Transfer of Property Act in their 
minds and that if a transaction bears on the 
face of it the impress that it was a result of 
considerations germane to Hindu Law, the 
fact that these considerations have not been 
carried out by appropriate documents will 
not prevent the operation of the rule of 
Hindu Law, although a party seeking 
possession on the strenght of the transaction 
may find his title not cstablisliod. At the 
same time, it hasto be remembered tliat parties 
ai’e as familiar with the Hindu Law as they 
are with the Transfer of Property Act, and 
unless apt language has been employed 
suggesting a surrender and a re-grant. 
Courts should be slow to spell them out from 


raH) 0 B. afil. 

{ao 19 M. m-, 2:i T. A. 83; 6 M. b. .T. 1 l.'i; 7 Sar P 
C. J. 45. 


stray recitals in documents. In the present 
case, the document is by the widow to the 
nearest reversioner. There is none from the 
latter to the former. It is' true that in 
Exhibit I, there is a recital that the widow is 
to enjoy the remaining properties as if she 
were its absolute owner. I do not think that 
the language is consistent only with a re-grant 
to the widow. It is a statement which she 
herself makes. The observations of Mr. 
Justice Sankaran Nair in Hangappa Nath 
V. Kamfi Naick (3) relate to a document 
executed by the reversioner to the widow, 
where an implication of re-grant would 
properly arise. They have no bearing on 
the present case; I, therefore, hold that it 
has not been proved in this case that the 
widow surrendered her estate and that there 
was a re-grant of a portion to her. 

The next contention is that the partial 
surrender by Exhibit I is valid. I think it 
necessary to state the principles on which a 
surrender is based under the Hindu Law, 
before dealing with the specific question. 
The only text is that of the Dayahhaga :— 
Therefore those persons who are exhibited 
in a passage above cited as the next 
heirs on failure of prior claimants, shall, in 
like manner as they would have succeeded 
if the widow’s right had never taken effect, 
equally succeed to the residue of the estate 
remaining after her use of it, upon the death 
of the widow in whom the succession had 
vested. At such time the succession of 
daughters and the rest is proper, since they 
confer greater benefits on the deceased than 
other claimants.” (Dayahhaga, Chapter XT, 
section 1, palacitum 59.) Mr. Justice 

Mookerjee points out in Debt Prosad 
Chowdhury v. Golap Bhagat (28) that the 
above text is comprehensive enough to 
include not merely the case of the death of 
the widow, but all cases where her right 
ceases.” Now the aim of the text is to enable 
female heirs to divest themselves of the 
temporal responsibility of managing an estate 
during their lives, and by surrendering 
possession and management, to accelerate 
the succession of the immediate reversioner. 
I liat is intended to give relief to her and 
not to enable her to enter into bargains with 
expectant heirs. It, therefore, stands to reason 
that if this object is to be achieved, the whole 
qf the estate should b© sqrrend©^*©d> Th§ 
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rule should not be so worked as to place 
in the hands of the widow a AveapOn by 
Avhicli slie can attain temporal advantages 
to herself, under the guise of seeking spiritual 
salvation, and to those whom she favours, 
at the expense of the heir on whom 
succession will devolve on her death. It is 
said tliat the principle of surrender” has been 
grafted from, and is in consonance with, other 
systems of law and Avith common sense. 
Courts should not encourage a mongrel rule of 
laAV Avhich, Avhile violating the fundamental 
conceptions of the system of jurisprudence 
Avhich it is intended to serve, has not the 
merit of introducing any Avell-recognised 
principle of equity and good conscience from 
the system from Avhich the rule is borrowed. 
Fortunately the decided cases up till nOAv do 
not compel us to extend the doctrine of 
surrender in this A\\ay. 

There is the express decision of the 
Judicial Committee in Bchari Lai v. Madho 
Lai Ahir Gayaival (10) that the surrender 
must be of the Avhole of the property if it 
is to confer title on the next reA^ersioner. 
Mr. KrishnasAA^ami Aiyar’s ingenious sugges¬ 
tion that their Lordships only meant to lay 
doAvn that the Avidow should not retain 
any interest for herself in the property 
surrendered, cannot be accepted. It is true 
that in Ptdin Chandra Mandal v. Bolai 
Mandal (9) the authority of Behari Lai v. 
Madho Lai Ahir Gayawal (10) Avas extended 
in the direction suggested by the learned 
Vakil. That decision has been overruled 
by a Full Bench of the Calcutta High 
Court in Dehi Prosad Ghoivdhunj Golap 
Bhagat (’28). In Marndamuthn Nadan v. 
Srinivasa Pillai (40), after a full examina¬ 
tion of the authorites, it AA^as laid down that 
partial surrenders are invalid. I do not 
think there is anything in Bangappa 
Naik V. Kamti Naik (3) which supports 
the contrary conclusion. There is no ground 
for the suggestion that the pronouncement 
of any of the learned Judges in that case sup¬ 
ports a partial surrender by the AvidoAv; 
nor is Bajrangi Stngli v, Manorkarmka Bakhsh 
Singh (7) an authority for that position. 
Both principle and authority are against 
the contention that it is competent to 
a AvidoAV to convey a good title to the 
property hy a partial surrender in favour 

(40) 21 U, 128; 8 M, L. J. 69, 


of the next reversioner. The spirit and 
letter of the Hindu Law are against it, 
and I know of no principle of jurisprudence 
Avhich can lend validity to such a transaction. 

If I may say so Avith respect, the 
confusion has arisen hy mixing up the 
question of alienation Avitli tliat of surrender. 
The latter rests upon a text of Hindu Law 
and is based upon certain principles Avliich 
law-givers in tliis coiintiy have recognised 
both in the case of males and females. The 
former is a rule of evidence Avhicli finds no 
express sanction in tlie Smritis. The texts 
Avhich enjoin to Avhat extent a female heir 
can alienate property are all collected hy 
Mr. Mayne in paragraph 607. The Judicial 
Committee have interpreted these texts to 
mean that “for religious or cliaritable purposes 
or those which are supposed to conduce 
to the spiritual Avelfare of her husband, she 
has a larger power of disposition than she 
possesses for purely Avorldly purposes. To 
support an alienation for tlie last she 
must shoAV necessity.” In interpreting this 
term “necessity”, the question of the 
extent of proof has often cropped up. 
It has been laid doAvn tliat tiie best proof 
of necessity Avill be Avhere the next reversioner 
consents to an alienation by the Avidow. He 
is the man most interested in the inheritance. 
If his assent has been obtained, there is a 
guarantee that the alienation is justifiable. 
This rule of evidence has led to tlie considera¬ 
tion of the question regarding the nature 
of the consent. It is noAv Avell established 
tliat this consent must have been given 
honn fide. Such a restriction is necessary in 
order that the immediate reversioner avIio 
is old and Avho sees no prospect of liis 
succeeding to the propertj% may not deal 
Avith the property Avith intent to prejudice 
the rights of those Avho Avill be actually 
entitled to it on the death of the AvidoAv. 
I do not think, notAvithstanding the obiter 
dicta of some learned Judges to the contrary, 
that the assent of the nearest heir has 
been regarded hy the Judicial Committee 
as anything hut a rule of evidence. The 
decisions bearing on tlie subject are A'ery 
fully summarised by the learned Chief Justice 
of Calcutta in T)ehi Prosad Chowdhnry v. 
Golap Bhogati'l^)-, if I may say so Avithout pre¬ 
sumption, I entirely agree Avith that lucid 
summing up and conclusion. The differences 
in opinion among learned Judges are mostly 


768 


INDIAN CASES. 


[1915 


KACHIAPPA GOUNDEN V. RANGASAMI GOUNDEN. 


traceable to the case in Bajrangi Singh 
V. ^fanokarnika Baklish Singh (7). That 
was a case of partial alienation. I do not 
tliink this point admits of much doubt. It 
was by a .series of transactions dealing with 
portions of the estate from time to time 
that the properties were conveyed. It was 
not a case of surrender. Sir Andrew Scoble 
in delivering the judgment of the Committee 
extracts various passages from previous 
decisions of the Committee and of the High 
Courts regarding the restrictions imposed 
by the Hindu Law upon the widow’s power 
to alienate.” The quotation from (V)/- 
lector of Masnlipatamv.Cavaly Vencafa Narain- 
apah (8) stops at the exact point wliere 
their Lordships deal with the proof of 
necessity. The remaining portion is vei'y 
material, as indicating the view of the Judicial 
Committee on this subject. They say : But 
it surely is not the necessary or logical 
consequence of this latter proposition that in 
the absence of collateral heirs to the husband, 
or on their failure, the f'^tter on the widow’s 
power of alienation altogether drops. The 
exception in favour of alienation with 
con.sent may be due to a presumption of law 
that where that consent is given, the purpose 
for which the alienation is made must be 
proper.” This position has been consistently 
maintained in all the later decisions. 
Bajrangi Singh v. Manokarnika Bakhsh Singh 
(7) does not refer to another ca.se before 
the Privy Council, Sham Sundar Lai v. 
Achhan Ktinwar (41). In this latter case, their 
Lordships say that the consent must be 
such as to raise the presumption tliat the 
transaction was a fair one or one justified 
by Hindu Law.” The judgment in Bajrangi 
Singh v. Manokarnika Bakhsh Singh (7) 
proceeds to say that the principle being 
thus admitted by the High Courts in India, 
the question of the quaiitum of consent 
necessary ordy remains;” the admitted 
principle being that an alienation by a 
limited owner may be justified on the ground 
of necessity. This pronouncement is no au¬ 
thority either for the position that partial 
surrenders are valid or for tlie contention 
that tlie assent of the reversioner is any¬ 
thing more than presumptive evidence of 
ustifiablo alienation. 1 must now refer to 
Bijoy Gopal }ft(kerji v. (iiri}idra A'u/// Mnkcrji 


(41) 25 1. A. \H:i; 21 A. 71; 2 I'. W. N. 725); 7 Sar. 
P. C. J. 417. 


(1), which was subsequent to the Calcutta 
Pull Bench decision and which places the 
meaning of as.sent by a reversioner beyond 
controversy. Their Lordships say with re¬ 
ference to the assent of the nearest rever¬ 
sioners tliat ‘ as against them, it is a fair 
inference from their conduct that they 
believed that the arrangement had been made 
in good faith, and under such circumstances 
of nece.ssity as would give it validity accord¬ 
ing to Hindu Law, and as it has always 
been a feature of Hindu Law as admini-stered 
by this Board to attach great weight to the 
sanction by expectant reversioners of an 
alienation of property by a Hindu woman 
as affording evidence that the alienation was 
under circumstances which rendered it lawful 
and valid,, their Lordships in this case 
consider that tlie conduct of the appellants 
themselves during those years affords evi¬ 
dence upon which the respondents are 
entitled to rely.” I must regard this dictum 
as .setting the controversy on this point at 
rest. To put it at the highest. Courts shall 
presume (to use the language of the Evidence 
Act) from the consent of the reversioners 
that the alienation was justifiable. Although 
I am inclined to think that it is a presump¬ 
tion of fact and not one of law, still the 
extent to which the principle has been 
pushed leads to the inference that the 
Courts are bound to presume the validity 
of an alienation when the next reversioner 
consents to it, until it is rebutted by clear 
and cogent evidence. Holding this view, I 
must dissent from the decisions which lay 
down that such a consent furnishes irrebut¬ 
table proof of necessity. I have referred at 
some length to this question because Mr. 
Justice Sadasiva Aijmr holds “that a partial 
alienation by a widow to the nearest 
reversioner is valid in law when he is a 
male and gives him full ownership right in 
the alienated property.” 

In the present case, the so-called surrender 
was to the next reversioner. So no question 
of the consent of the immediate reversioner 
at the date of the alienation arises, unless 
it can be argued that a man who takes a 
gift of property consents to the disposition 
in his favour. But ns I pointed out above, 
the consent must be of a character to raise 
the presumption of necessity. It would do 
violence to legal conceptions to argue that 
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any presumption of such a nature can arise 
when a man accepts a deed of conversance in 
his own favour. Mr. Krivshnaswami Aiyar 
realised this and asked us to support the 
transaction on the ground tliat, as it was 
assented to by the plaintiif who was entitled 
to the property in case the immediate 
reversioner died, Ids conduct i^recluded 1dm 
from contesting the validity of the transfer 
evidenced by Exhibit 1. 

This takes me to the consideration of the 
last question argued in this case. That facts 
relating to this aspect of the case are 
these. After the transfer of the properties 
under Exhibit I to the then next I'eversioner, 
Rainasami Gounden, and. after his death, 
the two sons of his undivided brother, 
Nachiappa Gounden, of whom tlie 1st de¬ 
fendant alone is now alive, sold to the 
plaintiff on the 7th December 1896 by 
Exhibit II some of the properties covered 
by Exhibit I. On the same date the same 
persons mortgaged to the plaintiff by Exhibit 
III other properties included in the sur¬ 
render deed. jMarakammal was alive at this 
time. Both Exhibits II and III refer to the 
deed of gift she executed to llamasami 
Gounden. The question for determination 
is, whether the conduct of the plaintiff in 
taking the sale-deed and the deed of 
mortgage prevents him from seMcing to 
recover the properties covered by these two 
documents. 

On this question I have had the advantage 
of a consultation with the learned Chief 
Justice since the case was argued. I agree 
in the conclusion at which he has arrived. 
The 3rd defendant in this case must be 
deemed to be a stranger. The sale to him 
by the 1st defendant was to pay off the 
mortgage-money ' due to the plaintiff. It is 
most likely that the 3rd defendant was 
induced to take the conveyance because he 
found that the plaintiff, who with the 1st 
defendant were the nearest reversioners had 
advanced moneys on the mortgage. It is 
open to argument that the 3rd defendant 
had the same means of knowledge as the 
plaintiff had, and consequently the plaintiff 
cannot be said to have been estopped. I 
would have, therefore, preferred to have sent 
down an is.sue to the lower Court on the 
question. But seeing that both the learned 
Chief Justice and Mr. Justice Kumaraswami 


Sasti’i are inclined to hold that tlie evi¬ 
dence on record is sufficient to decide tlie 
point, I do not like to dissent from tliat 
conclusion. I, therefore, agree in fhe order 
propo.sed l)y the learned Chief Justice. 

Kr.MAK’AswAMi Sastei, J. — Tlie 2nd defend¬ 
ant is the appellant. The plaintiff, as one 
of the reversionary heirs to tlie estate of 
the deceased Marakammal. sued for a 
declaration that tlie deed of gift, dated the 
24th November 1893, executed by Marakam¬ 
mal in favour of Rainasami Gounden, her 
husband’s brother’s son, is invalid and not 
binding on liiiu and for partition and 
deliveiy to him of a half sliare of tlie 
e.state. 

Various defences were raised, but for the 
purpose of tliis appeal it is only necessary 
to consider those relating to the validity of 
the deed of gift and to the claim of the 
3rd defendant to a sliare along with the 
plaintiff and the 1st defendant. It is sought 
to support the alienation on the grounds (1) 
that it amounted to a surrender of the 
estate by the widow and to a re-grant which 
vested in the widow and tlie alienee absolute 
title in the property ench lield, (2) that it 
was a family settlement bona Jlde entered into 
between the widow and the next reversioner, 
(3) that the con.sent of tlie next pre¬ 
sumptive reversioner validated the alienation 
and (4) that plaintiff cannot dispute its 
validity as he consented to the alienation, 
acquiesced in it and waived all objections 
by purchasing two of the items and taking 
a mortgage of the third. It is also argued 
that the distinction between sapindas of the 
whole and those of the half blood does not 
extend beyond the case of brothers and 
the sons of brothers. 

The District Judge held that the deed of 
gift was invalid as against the plaintiff and 
that the 3rd defendant was excluded by 
the plaintiff and 1st defendant. An appeal 
was preferred to the High Court. Mr. 
Justice Miller was for holding that the 
alienation was invalid and that the 3rd 
defendant was excluded the plaintiff and 
the Ist defendant. Mr. Justice Sadasiva 
Aiyar, while agreeing Avith Mr. Justice 
Miller as to the 3rd defendant being excluded, 
Avas for upholding the alienation. 

The following table sets out the relation- 


770 IiroiAN OASES. 

NAOHIAfi’A OOI NDEN V. RANOASAMI GOUNDEN. 



ship ])etween the parties so far as it is 
material :— 



;j3 

Q 

O 


C4 

> 

P 

H 

H 

O 

O 

Ui 

y.’ 



a r 


{A 

sS 


■a 

c: 


« 2 
2 3 •«» 


c 

X 


o 

’■K 


e3 ^ 

G- r 

d 

o 


o 

d 


c)! 

■ c ^ 
= 5 

e: o'H 

<1^5 S 





^Marakarnmal succeeded as heir to her son 
Ramasami Goundeii, who died issueless iii 
the year lb90. The next reversioner was 
Ramasami Gounden, lier Iiusband’s brother’s 
son, and she executed in his favour the deed 
of gift, Kxliibit I, which is now sought to 
be declared to be invalid. It is dated the 
24th November 181M and tlie material part 
runs as follows ;— As you have performed 
the funeral rites to my husband, tlie deceased 
Ardlianari Gounden, and my son, the deceas¬ 
ed Ramasami Gounden, as you have the 
right to inherit as surviving lieir all my 
properties after my death, as you have 
spent on my behalf and on belialf of my 
son your own (mojieys) and after borrowing 
moneys reciuired for conducting Original Suit 
No. 5 of 188d on the tile of tim District 
Court of Salem, conducted by my son, the 
deceased Ramasajui Gounden, as plaintiff’ and 


all other civil and criminal proceedings in 
connection therewith in other Courts, as I 
am advanced in age and unable to supervise 
and manage the mitta and other lands and 
to collect the amounts due on the hypotheca¬ 
tion debt bonds, and as you have consented 
to my possession and enjoyment with all 
rights and interests of all the properties, 
other than those mentioned below, which 
belong to me under the razinama decree in 
Original Suit No. 5 of 1883 on the file of 
the District Court of Salem and which I 
am enjoying and of which I make a gift to 
you, and as you have promised to support 
me during my life-time at your expense and 
to have the marriage of my unmarried 
daughter performed according to our custom 
and to perform also seem and serappu for 
this and to another daughter who has been 
married, I have made a gift of the under¬ 
mentioned properties valued at about 

Rs. 10,000 to you who is the elder brother’s 
son of my husband, deceased Ardhanari 

Gounden, and delivered possession to you. 
Therefore you shall in comfort possess and 
enjoy the undermentioned properties from 
generation to generation and with powers to 
give away by gift, sale, etc. I have no manner 
of right or interest over the said gift 
properties.” 

I do not think that this document can 

4 

be construed to be in effect one whereby 
the widow surrendered the whole of her 
estate to the reversioner and got back a 
portion with absolute powers of disposal. 
Far from the surrender of the whole estate 
the document recites that the widow was 
to have absolute powers over the properties 
not given to the reversioner. It merely 
evidences an arrangement whereby the re¬ 
versioner in consideration of getting certain 
items of property consents to the widow 
enjoying the rest of the properties absolutely. 
There is no evidence of any arrangement 
whereby the widow agreed to surrender the 
entire estate to the reversioner and sub¬ 
sequent to the surrender get back a portion 
of the estate by a conveyance from the 
reversioner, and I do not think that any 
such arrangement can be inferred merely 
because the document recites that the donee 
agreed to the donor enjoying the remainirtg 
property with absolute rights. Nor is there ^ 
any evidence that it Avas in pursuanoe otfl 
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any family arrangement necessary and 
beneficial to the estate, so as to make it 
binding- on reversioners who do not claim 
under the reversioner who was alienee. 

It is argued by the appellant’s Vakil that 
even though there might not have been an 
absolute surrender of the entire estate, there 
was a surrender of that portion which was 
covered by the deed, Exhibit I, and that all 
that the law requires is that the widow 
should not retain an interest in the portion 
given to the reversioner. Reference has 
been made to Kanu Ram JJeb v. Kashi Chandra 
Sharma Chowdhury (42) and Puliu Chandra 
^landal v. Bolai Mandal (9). In considering 
this aspect of the case, I think it is necessary 
to keep in mind the distinction between a 
surrender of the estate by the widow to 
the next reversioner, whereby the widow 
accelerates the succession by withdrawing 
her interest in the property, she treating 
herself as civilly dead so as to open up the 
inheritance in favour of tlie next reversionary 
heir; and (2) in an alienation of a part of 
the estate which is made with tlie consent 
of the next reversionary heir. So far as 
I can see there is, except in Bengal, very 
little authority for treating the reversioner’s 
power to validate an alienation as derived 
from the ordinary power to accelerate the 
succession. 

So far as the doctrine of surrender is 
concerned, there is no express authority to 
be found for it either in the Smritis or 
in the Mitahshara. The text of Katyana, 
accepted by all the commentators as autho¬ 
ritative, expressly states that the widow is 
to enjoy the estate of her husband with 
moderation until her death and that after 
her the husband’s heirs should take it. An 
anticipation of interest involved by the 
theory of relinquishment or a defeasance of 
ulterior interests by intermediate or pre¬ 
mature acts on the pai’t of the widow is 
hardly contemplated bj' the Smritis. As 
pointed out by Sircar, the rule probably 
originated from the doctrine that the retire¬ 
ment from the world or the extinction of 
one’s desire for property is according to 
Hindu Law civil death and causes in the 
same way as natural death the extinction 
of her rights in property and has the 
effect of accelerating the inheritance. The 

« 

(to - X»l- Cas. 600; 14 C. N*. 226. 


theory of acceleration of the estate by 
surrender by the Avidow has' been evolved 
by the Calcutta High Court from the 
Dayahhaga of Jumutavahana, and a long 
series of decisions established the rule that 
it Avas open to the Avidow to surrender her 
AvidoAv’s estate to the next presumptive 
reversioner, so as to vest the full estate in 
him as effectually as if he had succeeded 
to the estate on her death. The doctrine 
of acceleration by surrender, though it finds 
no express support from the Smritis, has 
been placed beyond all doubt by the 
decision of the Privy Council in Behari Lai 
V. Madho Lai Ahir Gayawal (lO), but it is 
clear that their Lordships expressly made 
it a condition precedent that her own life- 
interest had to be AvithdraAvn so that “ the 
2 vhoIe estate should he vested at once in the 
granteef' In Marndamuthu Nadan v. Srinivasa 
Pillai{4;0) the Full Bench of the Madras High 
Coui’t held that the alienation, to be opera¬ 
tive as a surrender, should be absolute and 
complete and tliat the Avhole limited estate 
should be Avithdrawn. In Rangappa Naik v. 
Kamti Naik (8) their Lordships AA^ere of opi¬ 
nion that a transfer, to be valid as a surrender, 
should be one Avhereby the Avhole estate 
of the widow Avas extinguished. It is argued 
that the decision of the Privy Council in 
Bajrangi Singh v. Mankornika Bakhsh Singh 
(7) has extended the doctrine of accelera 
tion by surrender even to surrenders of part 
of the estate, provided that the surrender 
is absolute as to the part surrendered, 
but reading the judgment I am unable to 
find any passage Avhere the express direction 
of the Privy Council in Behari Lai v. Madho 
Lai Ahir Gayawal (10), that the surrender 
to be valid should be of the whole estate, 
is questioned or modified. On the contrary 
their Lordships of the Privy Council cite 
the judgment of Justice Subramania Iyer in 
Marndamuthn Nadan v. Srinivasa Pillai (40), 
AA'here he refers to the effect of the decision 
in Behari Lai v, Madho Lai Ahir Gayawal (10), 
as requiring that the surrender should be 
absolute and complete and that the Avhole 
estate should be Avithdrawn, Avith approval 
and observe at the end of the judgment 
that their Lordships AAmiild be unwilling to 
extend the AvidoAv’s p’oAA'ers of alienation 
beyond its present limits. Their Lordships 
in Behari case (10) observe that “the 
necessity of the rerqoval of the obstacle «)f 
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the life-estate is a practical check on the 
frci'i''ncy of such conveyances”, and it would 
require very strong authority to hold that 
tlie salutary check has been subsequently 
removed by the Privy Council. In Hangappa 
Naik V, Kamti Naik (3) his Lordship, the 
Chief Justice, was of opinion that the 
reservation as to the surrender being of 
the entire estate, which is expressly laid 
down by the Privy Council in Behari LaVs 
case (10), was not affected by the judgment of 
the Privy Council in Bajrangi Singh v. 
Manokarnika Bakhah Singh (7). Mr. 
Justice Sankaran Nair was also of the same 
opinion (see his observations at page 380). 
A similar view was also taken by the Full 
Bench of the Calcutta High Court in Debt 
Prosad Chowdhnry v. Golap Bhagat (28). I 
am of opinion that the rule requiring the 
surrender of the entire widow’s estate to 
be necessary to validate an alienation on 
the ground of surrender, which was clearly 
laid down by the Privy Council in Behari 
LaVs case (10) and by the Full Bench of the 
Madras High Court in Mariidamuthn Nadan 
v. Srinivasa PilJai (40), is not affected by 
the decision of the Privy Council in 
Bajrangi Singh v. Manokarnika Bakhsh 
Singh (7). 

It is argued by the appellant’s Vakil that 
apart from the question of surrender, the 
alienation is valid as it was with the 
consent of the next reversioner. The con¬ 
tention is that the alienation would have 
been valid if it had been made to a 
stranger with the consent of the next rever¬ 
sioner and that there Is no reason why it 
should not be equally valid if made 
to the next reversioner himself, who 
must be deemed to have consented to an 
alienation in bis favour. This contention 
raises the question as to the effect of the 
consent of the next reversioner. Does con¬ 
sent per se validate an alienation which could 
not otherwise be supported, or is it only 
evidence of the propriety of the aliena¬ 
tion ? This question has been fully dis¬ 
cussed and considered by a Full Bench of 
the Calcutta lligli Court in Behi Prosad 
Chowdhnry v. Golap Bhagat (28) and I have 
no hesitation in agreeing Avith tlie con¬ 
clusions arrived at, that consent is only 
evidence of tlie necessity or propriety and 
that the alienation' by the widow with the 
consent of the rever.sioner Avould not . as 


against reversioners other than those that 
consent, confer an indefeasible title to the 
alienee, apart from any question of necessity 
or propriety, unless such an alienation can be 
supported on the doctrine of surrender with 
the limitation laid down in Behari LaVs case 
(10) or estoppel. 

The effect of assent by the reversioners 
has been discussed by their Lordships of the 
Privy Council in several cases and it 
has been treated as evidence of necessity) 
and not as something that of itself validates 
an invalid alienation. I need only refer to 
Collector of Masulipatam v. Cavaly Venc-ata 
Narrainnpah (8); Baj Lnkhee Dahee v. 
Gokool Jhnnder Chowdhry (26); Sham Sundar 
Lai v; Achhan Kuntvar (41) and Bijoy Gopal 
Mnkerji v. Girindra Nath Mukeiji (1). 
Nothing can be clearer than the following 
observations in Baj Lukhee Debee's case (26); 

Their Lordships do not mean to impugn 
those authorities which lay down that a 
transaction of this kind may become valid 
by the consent of the husband’s kindred, 
but the kindred in such case must 
generally be understood to be all those 
Avho are likely to be interested in dis^ 
puting the transaction. At all events, 
there should be. such a concux'rence of 
the members of the family, as suffices to 
raise a presumption that the transaction 
was a fair one, and one justified by -Hindu 
Law. That it can be, as Mr. Field Seemed to 
put it, a presumption of law in the sense of 
presnmptio juris et de jure^ their Lordships 
do not think. It is, no doubt, an element 
to be taken into consideration and deserving 
of considerable Aveight in the estimation 
of all the evidence of transaction,” Iiv 
their latest pronouncement on the subject 
in Bjioy Gopal Mnkerji's case (1) their 
Lordships observe: *'lt has always been a 
feature of Hindu LaAv as administered by 
this Board to attach great Aveight to the 
sanction by expectant reversioners of an 
alienation of property by a Hindu Avoman, 
as affording evidence that the alienation Avas 
under circumstances Avhich rendered it lawful 
and valid.” 

If consent per validated an aliena¬ 
tion, it is difficult to see why their Lordships* 
of the Privy Council should have, in a 
series of decisions, treated it as evidence of. 
pivipriety. There can be no question of 
propriety or necessity Avhen till that w 
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required is the concurrence of the widow and 
the next reversioner to give a complete title 
to the alienee. 

The Smritis and the commentators thereon 
do not, in my opinion, sanction the view 
that the widow and the next reversioner 
can do what they like with the estate. The 
text of Katyayana is that she should live 
under the protection of her elders and 
enjoy with moderation the property whicli 
she got from her husband, and that after 
her death her husband’s heirs should take 
the property. Brihaspati observes that 
“ she has not got property therein to the 
extent of gift, mortgage or sale”, except 
for spiritual or religious purposes. What 
such purposes are appears from the follow¬ 
ing text of Brihaspati. “With presents offered 
to his (her husband) manes and by pious 
liberality, let her honour the paternal 
uncles of her husband, his spiritual parents 
and daughter’s sons, the children of his 
sisters, his maternal uncles and also old 
and unprotected persons guests and females. 
The position of her husband’s kindred 
is thus defined by Narada: “When the 
husband is deceased, his kin are the 
guardians of his childless widow. In the 
disposal of the property and care of 
herself as well as her maintenance they 
have full power.” The texts lay down the 
purposes for which alienations are justified 
and the power of the kinsmen, who are 
placed in the position of her guardians, can 
only be for carrying on the directions in 
the Smritis as to the proper and^ appro¬ 
priate way in which she is to enjoy the 
estate. Vijnaneswara is silent as ^ to the 
powers of disposal by a widow Avith the 
consent of the husband’s kindred, but 
Jimutavahana says that she is empowered 
to giyep resents to her husband’s sapindas, 
but not to her own relations if any of 
her husband’s relations are in existence 
and adds, “with their consent, .however, 
she may also bestow gifts on the kindred 
of her own father and mother. In the 
disposal of property by gift or otherwise 
she is subject to the control of her husband s 

family.” 

It is clear that the Smritis never con¬ 
templated alienations by a widow except 
for necessary or spiritual or charitable 
pvp-poses, and gave her absolute powers in 


some cases, and powers subject to the 
advice and guidance of her husband’s 
kinsmen in otliers. There is nothing to 
justify the conclusion that tlie mere assent 
of one who would be the heir if the widow 
died at the particular moment, would entitle 
the widow to make alienations at her 
pleasure or squander the estate on purposes 
whicli the Smritis would have emphatically 
condemned. 

I might in passing refer to the distinc¬ 
tion sought to be drawn between cases of 
consent by the next reversioner to alienation 
for consideration and consent to gifts by 
tlie widow. In Bakltfawar w. Bliagwana (43), 
Ahdnlla v. ifu'a (44) and IJmrao 

Kunicari v. Sheo Ma}igcd Singh (45) it was 
held that the decision of tlie Privy Council 
in Bnjrangi Singh's case (7) did not apply 
to gifts. A contrary view was taken by 
the liladras High Court in Kuppier alias 
Venkatasnhbier v. Koffa Chinnaramier (16) 
and Kattamoody Baghnpafhy v. Kattamoody 
Kannamma (4;), where it was held that there 
Avas no difference in principle between gifts 
and transfers for consideration. 

If their Lordships of the Privy Council 
laid down the rule that consent of the 
reversioner validates an alienation whicli is 
otherwise invalid, it is difficult to see Avhat 
difference it would make if the alienation 
was for or without con.sideration. If consent 
per se validates’ an alienation, it must be 
because of the efficacy of tlie assent and it 
is difficult to see what difference it Avould 
make in principle, if the Avidow received 
consideration Avhich she squandered on pur¬ 
poses Avdiich cannot, by any stretch of imagina¬ 
tion, be said to be necessary or proper 
It may be that a gift is made to a 
deserving person or for an object that is 
praiseworthy. It may be one that has 
been recommended by the text-writers as 
a gift Avhich the Avidow might Avell make 
owing to its being conducive to the spiritual 
Avelfare of herself or her husband or the 
material prosperity of his kinsmen. If it 
were necessary to do so, I Avould hold that 
there is no difference between gifts and 
other transfers, but I do not think the 
question raised has any direct bearing on 

(43) 5 Ind. Cas. 270; 32 A. 176; 7 A. L. J. !2’. 

(44) 12 Ind. Cas 601; 34 A. 129j 8 A. L. J, 1318, 

(45) 24 Ind. Cas. 435. 
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the facts of the present case as the deed 
PJxhibit I, though it is called a deed of gift, 
^vas really a transfer in consideration of 
moneys advanced and help rendered in con¬ 
nection with litigation concerning the estate 
which came to the widow, and also in respect 
of expenses to be borne in connection with 
the marriage expenses of the sister of the 
deceased male holder. 

Considered as a rule of evidence, the 
doctrine of validation by assent is founded 
on the doctrine that a person may well he 
presumed not to act against his interest 
and that where a person who would be 
entitled to avoid a transaction, unless certain 
conditions are satisfied, assents to it to 
his prejudice, the safe inference to draw is 
that the conditions existed. The effect of 
the decisions of the Privy Council re¬ 
ferred to by me above no doubt gives assent 
a high evidentiary value but they do not 
make it conclusive proof. As observed by 
their Lordships of the Privy Council, it 
is not a presumption of law in the sense of 
''presumptio juris et de jure", but its effect 
is to afford strong corz’ohorative evidence 
where evidence of necessity is given and to 
supply the place of such evidence where it is 
not forthcoming. 

I do not think that the decision of the 
Privy Council in Bajrangi Singh v. Mano~ 
harnika Bakksh Singh (7) can he read 
as overruling all the previous decisions 
wherein assent was only treated as evidence of 
necessity, or as laying down the new principle 
that the widow and the next reversioner or 
reversioners can do what they like with the 
estate. Having regard to the series of 
decisions that limit the widow*s powers of 
disposal and tliose which put the rever¬ 
sioner’s right as a mere spes successions, it is 
difficult to hold that the widow and 
the next reversioner represent the entire 
inheritance and could deal with it as 
effectively as if the inheritance devolved on 
the next male heir. As pointed out by the 
Chief Justice in Dehi Prosad Ohowdhury v. 
Golap Bhagat (28) their Lordships of the 
Privy Council while referring tolthe doctrines 
of validity by assent and by surrender, 
formulated no new principles but only applied 
doctrines established by prior decision to a 
novel set of facts. With all deference to 
the learned Judges, I dissent from the view 


taken in Kuppier alias Venkatasuhhier v. Kota 
(Viinnaramier (46j and Mallik Saheb 
Ahdul Saheb Gandigiwad v. Mallikarjunappu 
(19) as to the effect of the decision of the 
Privy Council in Bajrangi Singh's case (7). 
I am of opinion that Muthuveeru Mudaliar 
V. Vythilinga Mudaliar (17); Pilu v. Bahaji 
(47); Ramakrishna v. Tripurahai (18) and 
Pebi Prosad Ghowdhry v. Golap Bhagat (28) 
are correctly decided and that the following 
propositions are deducible from the authori¬ 
ties:— 

(1) That an alienation to be valid as to 
surrender must be of the widow’s whole life- 
estate so as to vest the inheritance at once 
in the alienee. 

(2) That where the alienations is only of 
a part of the estate, the consent of the next 
presumptive reversioner is evidence of the 
necessity or* propriety of the alienation and 
that in the absence of any evidence to the 
contrary, the Court shall presume that the 
alienation was proper. 

(3) That the corisent of a reversioner will, 
if given bona fide and for consideration, estop 
and bind the reversioner so consenting and 
those claiming through him apart from any 
question of nece.ssity or propriety. 

(4) That whether it is a case of surrender 
or partial alienation, the consent must be 
bona fide and not a device for the purpose 
of enlarging the widow's estate. 

(5) That assent has a double aspect, not 
merely raising a presumption, but also 
raising an estoppel against the person assent¬ 
ing, even though he might not have received 
ny mnsideration or benefit. 

The next point for consideration is whether 
the alienation by the widow tested by the 
above rules is binding on the plaintiff. The 
appellant’s Vakil rests his case on estoppel, 
acquiescence and waiver. There is no dis¬ 
pute as to the facts. After the death of 
Ramasami Gounden (the alienee from the 
widow under Exhibit I), the 1st defendant, 
who was the son of the donee’s undivided 
brother, Nachiappa Gounden, and 1st defend¬ 
ant’s brother (now dead) sold to the 
plaintiff two of the items of property conveyed 
by the widow under Exhibit I and mort¬ 
gaged another item to him for Rs. 8,000. 

(46) 10 Ind. Cas. 421; 22 M. L. J. 488; 9 M.L. T. 
356. 

(47) 4 Iiul, Cas. 68*^ 34 B. 165; 11 Bom. h. R, 

1201 . 
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The deed of sale in plaintiff’s favour, Exhibit 
II, recites that the two items were obtained 
by Ramasami Gounden under the deed of 
gift and it is not disputed that the deed 
referred to is Exhibit I. The deed of 
mortgage which was executed on the 
same date of the deed of sale (7th Decem¬ 
ber 1896) Avas for Rs. 8,000, and the only 

item mortgaged was the mitta (item 1 of 
the plaint). The mortgage recites that the 
mitta hypothecated was “the mitta whicli 
Ramasami Gounden obtained under a deed 
of gift from Marakammal.” The schedvile 
to the mortgage-deed also describes tlie 
property similarly. The property Avas sold 
subsequently by the 1st defendant to the 
3rd defendant and it appears from the deefl 
of sale that money had been borrowed from 
the vendee to discharge the mortgage in 
plaintiff’s favour and that the^ sale Avas 
inter alia to discharge the debt so incurred. 


When the plaintiff purchased two items 
of property and got a mortgage of another 
item (which Avas the most valuable; for 
Rs. 8,000, Ramasami Gounden, the donee 
under Exhibit I, Avas dead and the plaintiff 
was one of the next reversioners. The deed 
of gift, Exhibit I, executed by i^[arak:ammal 

in favour of Ramasami Gounden 
void but was only voidable at plaintiffs 
option, as ruled by their Lordship.s of the 
Privy Council in Bijoy Gopal Mn^erji v. 
Krishna Mahishi Behi (15). He Avas, no doubt, 
not bound to institute a suit to set it aside, 
nor Avas he bound by any overt act to express 
consent or dissent, but he was certain y 
bound not to do any act Avhich Avouid 
reasonably induce third parties to believe 
that he elected not to avoid the transaction 
but to affirm it. It is difficult to believe 
that the plaintiff was not aware of his legal 
rights and of his rights to dispute the 
validity of the alienation by the avkIoaa . 1 

appears from Exhibit I that Marakammal Avas 

52 vears old in 1893 so that slie aa^s at the 
date of Exhibits II and HI about 5 d years 
old. The plaintiff’s age, as appears from Ins 
. deposition, Avas 40 in 1909 so that he Y''" 

veL old in 1396 Avhen he purchased tAvo 

ftems and lent money on the third It is, 
no doubt, true that the alienation by the 
widow will be good during her Me-Urae, 
Lt it is hardly likely that the ne^ rever¬ 
sioner Avho was a young man ot -7 would 


CASES. 



have lent Rs. 8,000, Avhen the widoAV on 
AA'hose deatli he Avould succeed Avas an old 
Avoman of 55 years, merely on the strength 
of tlie life-interest. AVhen a reversioner 
under such circumstances lends a considerable 
sum on one of tlie most important items 
of property alienated by the widow, 1 
think a reasonable and prudent man miglit 
infer that lie assented to the alienation of 
that item by the Avidow. It has, no doubt, 
been held in Sham Snnthtr Lai v. Achhan 
Knnaar (4l) that the consent must be 
shoAvn to have been given Avith a know¬ 
ledge of the effect of Avhat one is doing 
and an intelligent intention to consent to 
such effect. As regards acquiescence and 
ratification it has been held in^ 
Bauqne Jarqnes Carfif>r v. La Baaq/m D Epa- 
rgne Be La Cite Et Bn Bistrirt Be Montreal 
(IS) tliat they must be founded on full 
knoAvledge of the facts and must be in 
relation to a transaction Avliich is valid in 
itself and not illegal and to Avliich effect 
may be given as against the party by his 
acquiescence in, and adoption of, tlie tian.s- 
action. The principles as to estoppel are to 
be found in section 41 of tlie Transfer of 
Property Act and section 115 of tlie Evidence 
Act. The laAV is clear, but the difficulty 
arises in its application to a particular set 
of facts. When a person lends a large sum 
of money to another on the security of 
property treating him as absolutely entitled 
to the property AA'hile, as a matter of fact, 
his title Avas only a limited one avoidable at 
the option of the mortgagee on the AAddow’s 
death, it is difficult to see on Avhat principle 
he'can turn round and dispute the title of a 
purchaser avIio has lent money to pay him 
off and who to recoup himself has purchased 

the property. 


It is argued that the principles of Hindu 
lAV as to ratification and assent only apply 
ratification by the next presumptive rever- 
Duer and that .same principles cannot be 
)plied Avhere the alienation is by the widow 
I the next reversioner and that next 
•esumptive reversioner consents. 1 am 
liable to see any reason for the distinction, 
s I have already pointed out, the Hindu 
aAV does not make any distinction between 






. « 


(48) (1888) 13 App. Gas. Ill; oT L. J. P. C. 42. 
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or display any preponderating preference 
for the next heir over another more remote. 
The texts speak of the husband’s kinsmen 
and the words ‘ paternal uncles” in the text of 
Brihaspati, where the paternal uncles of 
her husband are spoken of, lias been inter¬ 
preted to mean the sapindas of her husband. 
Narada speaks of the husband’s kin being 
the guardians. The rule laid down in 
Bajrangi Singh v. Manoharnihi Bakhsh Singh 
(7), that the assent by the next reversioners 
is enough, is only a practical working rule and 
cannot be construed to mean that the 
assent given by remoter reversioners has 
no legal effect, even tliougli tlie immediate 
reversioner is tlie alienee and his assent or 
evidence of necessity is of no use. 

It is not necessary tliat the assent or 
ratification should be before or at the date 
of the alienation, Bnjrarigi Singh v. Ma}in. 
hdt'niJcfi Bfikhsh Singh (7); nor is assent 
required to be in any particular form. 
Assent might be inferred by attestation, 
Ktippier alias Ycnkntasuhhier v. Kota Chinna- 
ramier{4!ij)-,]Saragana Aiyar v. liama Aigar 

(21) ; Chunder Bntt Misser v, Bhagwat Namin 

Thaknt (23): Ismail Jolaha v. Jngannath 

(22) , tliough as pointed out by tlieir 
Lordships of the Privy Council in Raj 
Lukhee ^ Bahees case (26), mere attesta¬ 
tion without more does not necessarily 
import concurrence. It may also be 
inferred hy recitals in other documents or 
by a course of conduct which leads to the 
reasonable inference that a por.son elects to 
ratify a voidable transaction, Kuppier alias 
Venkatasuhhier v. Kota Chinnaramioi' (46)- 
MalJik Saheh Ahdnl Soheh Gandigiwad \ 
Mallikarjunappa (19); Modhn Sudan Singh y 
Rfjike (14). 


So far as the two items of property pur 
chased by plaintiff are concerned, they were 
not very valuable and were .sold along witl 
other items of property adniittcally belong 
mg to the vendor. 1 do not think thal 
under these circumstances it can be taker 
as proved beyond doubt that the plaintifl 
intended to give up bis rights as regard.^ 

al| the items of property transferred by the 

widow under Exhibit I. So far as the 
mortgage of the mitta under Exhibit 111 

i.s concerned, 1 am of opinion that the facts 
set out by me .show that i.laintilV must have 
assented to the alienation. Though h;xhibit I 
purports to be a deed of gift ^ho 


recitals show that the alienee had spen4 
his own moneys for a litigation concerning 
the estate got by the widow (to re-pay 
which the widow could have borrowed 
moneys or sold properties so as to hind the 
reversioners) and agreed to defray the 
marriage expenses of her daughter, who was 
the sister of the last male-owner. Assent 
by the reversioner is strong evidence of the 
truth of the recitals and shows that it was 
either necessary or proper. So far as the 
plaintiff is concerned, I am of opinion that 
he cannot question Exhibit I in so far 
as it conveys the mitta item (1) to Rama- 
.sami Gounden, both on : the ground of 
estoppel and on tlie ground of consent or 
ratification. 

The last question is about the exclusion 
of the reversioners of the half blood by 
tho.se of the full blood. It will be seen 
from the genealogical table that Sengottu- 
vela Gounden had two wives and that while 
the plaintiff, the 1st defendant and the last 
male owner are descendants of Sengottuvela 
Gounden by the second wife, the third defend¬ 
ant claims descent through the first wife. 
It is argued for the appellant that the 
rule of Hindu Law as to the exclusion. of 
half blood by those for the full blood. 
extends only to brothers and their sons 
and that there is no reason to apply the 
doctrine to ascendants. The balance of 
authority is in favour of the view that 
the distinction between whole blood and 
half blood extends to sapinda relations 
other than the brother and his sons. In 
S^nhha Singh v. SaraSraz Knnwar (29) and 
Sham Singh v. Kishun Sahai (31) their 
Lordships dissented from the view taken iu 
Samat v. -Lam (38) and Vithal R<w v. Rama 

-Rm) (30) by the Bombay High Court. Justices 

^filler and Sadasiva Aiynr, though they 

differed on other points, agreed in accepting 

the view taken by the Calcutta and Allahabad 
High Courts. 

Tho I'liiof nrgument ndduced by the ap- 
pel nut’s Vakil is that while the Mitahhara 
lunke.s luention of the difference between 
■''hole and half blood in dealing with the 
case of hrotliers and their sons, no such 
ciistmetion is drawn when other heirs are 
spo 'on of. It is also argued that the reasons 
given by tlie Mitokshara for fixing the 
position of wlint are called the compact 
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heirs are not always consistent and that 
consequently there is no reason to treat 
the grounds of inclusion or exclusion as 
applicable to the otlier heirs. These argu¬ 
ments lose much of their force when it is 
remembered tliat the Mitalshora bases the 
whole scheme of succession on the well-known 
text of ^lanu (Chapter IX, Sloka 187) winch 
has been translated by Colebrooke as o 
the nearest sapinda the inheritance next 
belongs.” Literally translated the line reads 
as follows: “ He who is unremote from 
sapinda his property becomes his. 1-'“^ 
Mital-shara treats sapinda relationship as 
arising from connection with parts of one 
body, curtailed by the technical limitation that 
it includes only paternal agnatic relations 
within the seventh degree. It treats as 
axiomatic Slokas 186 and 187 of Chapter IX 

of Manu which run as follows:— Io three 

must libations of water be made, to three must 
pinda or oblations of food be presented. 1 he 
fourth is the giver of these offerings; the 
fifth has no concern with them. Who¬ 
ever is unremote from (among) sapvida his 
property becomes bis. After him the So.Mja 
is the heir, then the preceptor or pupil. n 
trying to reconcile this principle with the 

fact that the mother (probably 
usage) was placed before the father while the 
maternal relations were postponed to the 
paternal, Vi.inaneswara put forward reason.s 
which other commentators did not accept 
but there can be little doubt that how¬ 
ever illogical the grounds might be when 
applied to particular relations, the basic 
principle accepted by him was that the 
inheritance goes to the nearest sapinda. In 
treating of the mother’s rights to succeed in 
preference to the father he observes as 

follows:— “ Besides the father is a common 

parent to other sons but .the mother is not 
so and since her propinquity is consequently 
the greatest, it is fit that she should take 
the estate conformably with the text, lo 
the nearest sapinda the inheritance next 

belongs.” In treating of brothers he gives 

the preference to brothers of the whole 
blood his reason being that those of the 
ialf blood .are remote through the difference 
of the mother and that, therefore those of 
the whole blood should take the inheritance 
S the first instance conformably to the text 
nf i\!anu ‘'To tlie nearest sapu^da the in- 
heri^^ce belongs.” In dealing with brothers’ 


sons he states: “On failure of brothers also 
their sons share the heritage in the order of 
the respective fathers,” aiu.! Balainbliatta 
explains this to mean in their order as des¬ 
cended from brotliers of the whole or half 

blood. 

So far as I can see, there is no reason for 
limiting the exclusion of the agnates of half 
blood by those of the full blood to brothers 
and their sons, if propinquity is to be the 
basis on which succession is to be regulated 
and the text of Mann, “To tlie neare.st 
sapinda the inheritance next belongs,” is to 
be treated as of universal application. The 
Mifaksham, which i.s a running commentary 
on the institutes of Yajnavalkya, is known for 
its brevity, and the repetition of arguments 
or grounds of exclusion when there is no 
difference in principle is hardly to be ex¬ 
pected. Nor is it exhaustive on matters of 
succession. The view taken by tlie Calcutta 
and Allahabad flight Courts has the sanction 
of Visweswara Bhatta,the well-known author 
of the Madanaparijata, who states that the 
paternal uncles and other ascendants succeed 
” on the analogy of brother’s sons mentioned 
in the verse of Yajnavalkya regarding other 
heirs and that the distinction between the 
whole blood and the half blood applies to all 
ascendants. Upalakshana and Lakshana are 
Avell-kiiown technical terms in ^Mimaiisa and 
it cannot be said that commentators like 
Vijnaneswara had not the rules of the 
Mimansa in mind. Upalakshana is the rule 
of construction whereby a word is taken 
to mean, not only a thing denoted by it, but 
also as meaning and including otlier things 
of the same nature, Lakshana is extending 
the meaning of a word to things connected by 
analogy. Applying these principles of in¬ 
terpretation and bearing in mind the rule of 
Manu as to succession by propinquity, there 
can be little doubt that Vijnaneswara gave 
the reason for preferring whole to half 
brothers by way of illustration of a general 
principle and hardly intended to cut down 
a rule of general application. I am of opinion 
that preference based on connection by whole 
blood applies not only to brothers and their 
sons but to uncles and their .sons and grand¬ 
sons. 

Ill the result I allow the appeal as regards 
the mifta item I of the property and modify 
the decree of the lower Court by dismissing 
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plaintiff’s suit as regards this item. The 
parties will pay and receive proportionate 
costs throughout. 

Appeal allowed in part) Decree modified. 


ALLAHABAD HIGH COURT. 

First Civil Afpfal No. 131 of 1913, 
November 20, 1914. 

Present: —Sir Henry Richards, Kr., 

Chief Justice, and Justice Sir P. C. 

Banerji, Kt. 

NIAMA.T ALI— -Dfffndant—Appellant 

versus 

ALI RAZA AND others—Plaintiffs— 

Respondents. 

Civil Procedure Code {Act V of 1908), s. 02, 
applicahility of- Dispute heticcen parties us to vho ts 
entitled to he mutwalli, suit relatiny to. 

Suitsrelatingtodisputes between parties as to who 
is entitled to be inutwalli on the ground of family 
relationship arc not brought under section 02 of the 
Civil Procedure Code. 

First appeal from the decision of the Dis¬ 
trict Judge, Farrukhabad, dated the 19th 
February 1913. 

The Hon’ble Dr. Tej Bahadur Sapru 
(with him Mr. A, Haidar), for the Appellant. 

The Hon’ble Mr. Ahdnl Raoo/(with him Mr. 
Gulzari Lai), for the Respondents. 

JUDGMKNT.- -In this suit, whicli pur¬ 
ports to have been brought under the pro¬ 
visions of section 92 of the Code of Civil 
Procedure, the plaintiffs claimed that the 
defendant should be removed from the 
mutawalliship of certain property, which was 
specified in lists A and B appended to the 
plaint, that the defendant should be called 
upon to furnish accounts and that a new 
trustee or trustees from the family of the 
original appropriator (one Wali Ullah) 
should be appointed. In the plaint are set 
forth the history of the waqf, about which 
there appears to be no doubt. One Maulvi 
Wali Ullah started an Arabic school of 
literature and Muhammadan jurisprudence 
in the city of P'arrukhabad about the year 
1S08. He dedicated certain sliops, which 
at present produce about Rs. 22 per mensem 
for the expenses. Fora long time a man 
of the name t>f Syed Fazl Ali was de facto 
mutwalli. He made a further waqf of pro¬ 
perty worth about Rs. 7,500. He continued 


to be at least de facto mutwalli during the 
remainder of his life and named his son, 
Inam Ali, to be mutwalli after his death. 
Inam Ali succeeded Fazl Ali and died on 
the 5tli of February 1908. Fazl Ali, when 
making his dedication, provided that the 
descendants of Inam Ali should be the 
mufwallis of the entire endowment. After the 
death of Syed Inam Ali, who apparently 
died without issue, his brother Karamat Ali 
assumed the mutwalliship. Then followed 
some litigation, Karamat Ali brought a suit 
asking for a declaration that he was the 
lawful mutwalli of all the property. The 
Court of first instance decided in his favour. 
The principal plaintiff in the present suit, 
Syed Ali Raza, was a party. Syed Ali 
Raza appealed and on the case coming 
before this Court the suit was withdrawn 
with liberty to bring a fresh suit. Fx:om 
the judgment it would seem that the Court 
had indicated that the evidence adduced 
by Karamat Ali was not sufficient to justify 
it in making an affirmative declaration in 
his favour. No fresh suit was apparently 
brought owing to the death of Karamat 
Ali. On the death of Karamat Ali, which 
took place on the 23rd of August 1911, 
the present defendant, Niamat Ali became 
muhvalli under the guardianship of his 
mother, Mnsammat Tasliman. This was in 
accordance with a provision in the Will of 
Karamat Ali. The present suit was then 
instituted on the 20th of February 1912. 
It must be noted here that there is no 
allegation in the plaint that there has been 
any misappropriation of trust funds or any 
breach of trust. It is not alleged that 
any scheme was required. The prayer is 
simply for the removal of the defendant from 
the office of mutwalli and that some new 
trustee or trustees from the family of the 
original appropriator should be appointed. 

I lie Court below has made a decree remov¬ 
ing the defendant from being trustee and 
has appointed the plaintiff, Syed Ali Raza, 
mutwalli. It has even given the costs of the 
suit against the defendant. Section 92 of 
the Code of Civil Procedure provides for 
a suit for certain reliefs in the Court of 
the District Judge in a case of an alleged 
breach” of a trust created for public purposes 
of a charitable or religious nature or where 
tlie direction of the Court is deemed necessary 
for tlie administration of any such trust. 
Suits relating to disputes between parties 
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as to who is entitled to be miiticalli on 
the ground of family relationship are not 
brought under this section. We have already 
pointed out tliat no bi-eacli of trust was 
alleged nor proved, nor was it shown in 
any way that the intervention of tlie Court 
was necessary. Assuming that Karamat AH 
was legally entitled to be the mutivaUt, an 
office which he undoubtedly de jactu enjoyed, 
he was entitled to appoint his successor. 
It seems to us that the suit was entirely 
misconceived and ought not to have been 
entertained by the learned Judge. It is 
argued that there was no mtifiralU and 
that the waqf property was derelict, and 
that accordingly the intervention of the 
Court was absolutely necessary. This is 
clearly not so. Karamat Ali was de jacfo 
inutwalU, and it was never decided that he 
was not also de jure so. As a matter of 
fact it clearly appears that the defendant 
did assume the office and apparently the 
trust property was being properly managed. 
It is said that the defendant Niamat Ali is 
a minor. It is possible that he was a minor 
according to the Indian Majority Act, but 
it is by no means certain that he was a 
minor according to tlie Muhammadan Law, 
that is to say, that he had not reached 
the years of puberty and discretion. In 
the Will of Karamat Ali, which was made 
before the present dispute arose, he is 
described as being a boy of 16 years of 
age. On the general merits of the case 
it seems to us that the present suit has 
very little. The defendant is the grandson 
of Fazl Ali, who made the last endowment 
the most substantial portion of the icaqf. Fazl 
Ali had for many years been at least 
de facto mutwalli of the endowment created 
by Wali Ullah, and the presumption would 
be that he was also de jure 'mutwalli. Accord¬ 
ing to the spiidt of Muhammadan Law 
Niamat Ali, his grandson, would have the 
best right to be mutwalli. We need hardly 
say that if there is a breach of trust in 
the future, it will be open upon proper proof to 
get the mutwalli removed and a new trustee 

appointed. 

We allow the appeal, set aside the decree 
of the Court below and dismiss the plaintiffs’ 
suit with costs in both Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 

■ Fiijst Civil Appeal No. 164 op 1911. 

September 10, 1914. 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Spencer. 

THURI KOTHANDARAMA REDDIAR 

—Plaintiff —A p i * e r, l a x t 

versus 

THESU REDDIAR alias VEERASAMI 

REDDIAR —Defendant—Respondent. 

dontract Act {IX of 1812), s. 23 —Ayrcernent to 
yfiij iiioneijfur prociirlny adoption, validitij of—Public 
poUcij. 

An agreement to j)ay a bribe to procure t)io 
adoption of a boy is one against public policy and is 
therefore, void. 

Devarayon Chcttij v. MnfJinranian Chettij, IS Ind. 

Cas. olo; (1913) M. W. N. 200; 37 M. 393; 24 M. L. 
J. 310, foliowed. 

Appeal against the decree of the District 
Court of Chingleput, in Original Suit No. 19 
of 1910. 

Mr. T. R. Ramachandra Aiijar (with him 
Messrs. T. Narasimha Aiyangar and N. 
Yisvanatlia Aiyur)^ forthe Appellant. 

"Messrs. R. Sadagopachariar and A. Krishna- 
sami Aiyar^ for the Respondent. 

JUDGMENT. 

Sankaran Nair, J.—The plaintiff brought 
the suit as the nssignee of a promissory note 
executed by the defendant in favour of one 
Yenkatarama Reddi. The Judge has dis¬ 
missed it on the ground that the considera¬ 
tion is illegal and the plaintiff is not a 
“holder in due course.” The plaintiff appeals. 

Yenkatarama Reddi’s daughter, Yenkata- 
lakshmi Ammal, was authorised by her 
husband to adopt a son. The defendant is 
her husband's brother’s son. Yenkatarama 
Reddi was not willing that his daughter 
should adopt the defendant. What then 
happened, according to him, may be described 
in his own words:— The 1st defendant went 
away and came back in 10 days and asked 
one to intercede with Yenkatalakshmi. I 
said I would do so. He went away and came 
back in another 15 days. I advised Yenkata¬ 
lakshmi to adopt in case the defendant and 
his brother brought litigation. On the 
several occasions the 1st defendant told me 
he would give me the Rs. 10,000 Yenkata¬ 
lakshmi had agreed to give me, if the adop¬ 
tion took place. It is a public matter that 
my daughter had promised to give me 

Rs. 10,000. I had also told the 1st defend- 
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ant. I do not know why my daughter was 
not willing to adopt the 1st defendant. My 
daughter had promised to give me Rs. 10,000 
out of the income of the estate, Dasi Reddi 
came a third time seven or eight days later. ^ I 
told my daughter that defendant had agreed_to 
pay me Rs. 10,000 as she had agreed to and 
that it would be well she should adopt him. 
When he came the third time I told him I 
had arranged with my daughter and asked 
him to take Iier and complete the document.” 
“The consideration for the suit promissory 
note was the adoption of the defendant. I 
agreed to bring about the adoption as the de¬ 
fendant promised to give me Rs. 10,000, If 
the defendant had not promised to give me 
Rs, 10,000, there would have been no adop¬ 
tion and I should not have spoken about it 
to my daughter,” 


The promissory note was executed for the 
payment of this sum of Rs, 10,000. Ihe 
evidence shows that the amount was agreed 
to be paid as a bribe to Venkatrama Reddi to 
bring about the adoption. The appellant’s 
Pleader argues that the defendant’s evidence 
.shows that the widow herself asked the de¬ 
fendant to execute the bond, as otherwise on 
account of her father’s opposition she might 
be unable to carry out the adoption. This 
makes no difference, as tliere is no suggestion 
that the payment was made for the widow’s 
benefit. In my opinion this agreement to 
pay a bribe is one against public policy and 
cannot be enforced. The appellant’s Pleader 
argues that this case stands on the same 
footing as an alienation in favour of the 
widow and is similar to the class of cases dealt 
with in Eamasami Aiijan v. VenkataEamalyan 

(1) and Visalakshmi Ammal v. Sivaraman 

(2) , and lie argues that the decision in Sliri 
Sifarani Pandit v. Shri JIarihar Pandit (3), 
in so far as it is opposed to these decisions, 
sliould not be followed. Arrangements made 
for the benefit of an adopting widow stand 
on a very different footing. She is not 
bound in law to make any adoption. In the 
absence of any adoption she would bo entitl¬ 
ed to the possession of her husband’s pro¬ 
perty during her life-time an<l absolutely to 
the usufruct thereof. Any arrangement, 

therefore, by which she retains any portions 

(1) 2 M i) ; () 1. A. l‘)0; 5 C. L. H. at?: a Shomo 
L. II. ai); a Ind. Jiir. 472; 4 Sar. W 0. J. 42; 3 

Suth. 1’. c. .1. noa. 

(2) 27 M.577; 14 M. L. J. 310. 

fa^ S lucl, Cas. 35 B. 169j 12 Boin. b. ll. 910, 


of that interest, which she parts with by an- 
act purely voluntary on her part, might not 
be against public policy or agaimst Hindu ■ 
Law. It has also to be remembeij^d that 
there are various texts of Hindu Law which 
place a widow’s interest even higher than 
that of a son. See Mayne on Hindu Law, 
paragraphs 245 and 529. I am, therefore, of 
opinion that these cases have no bearing. 

I am also of opinion for the reasons given 
by the District Judge that there was no con¬ 
sideration for the assignment. Venkatarama 
Reddi said in cross-examination that the> 
arrangement was that tHe plaintiff was to get 
Rs. 1,000 in case of success in the suit and 
tlie balance was to be paid over to him, 

I am not prepared to accept his subsequent 
denial of his statement in re-examination. 
He is, therefore, not entitled to sue. 

This appeal is dismissed -with costs. 

Srexcer. j.—I entirely agree. The case 
of Devarayan Chetty v. Mntlinraman Chetty 
(4) is in point. In my opinion it was 
rightly decided in that case that the giving 
to a third party pecuniary interest in a mar¬ 
riage taking place or, in other words, 

trafficking in marriage ” is opposed to 
public policy and is not a legal consideration 
for a contract. Tbisis in agreement with the 
English Law relatingto marriage brocage con¬ 
tracts. Reading Kalavagnnta Venkata Krist~ 
nayya v. Kalavagunta Lak^hmi Narayana (5) 
and Murngappa Chettlw. NugappaGhetti (6), I 
consider that no distinction can bemadebe»* 
tween contractsto make payment in considera¬ 
tion of marriage and similar contracts in con¬ 
sideration of adoption. In Mnniga>ppa ChetH V. 
JSngappa Ohetfi (6) it was held that though 
the adoption might be valid, the agreement 
for payment of money was a separate 
transaction and illegal. This is a trans¬ 
action of a very different nature from fair 
and reasonable dispositions in favour of the 
adopting widow referred to in V^alaksht 
Ammal v. Sivaraman (2), 

Appeal dismissed, 

(4) ISIml. Cfts.r)15; 24 M. L. J. 310; (19l3) M.W> 
N. 200; 37 A 303. 

(5) 3 Imh Cns. 554; 32 M. 135; 18 M. L. J. 403; 4 
M. L T \ (F. U.). 

(0) 20 M. 1(51; 16 >1. L. J. 22. 
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CHAOLIV. MDNICrPAL BOARD OF MUZAFFARXAGAR. 

ALLAHABAD HIGH COURT. 

Second Civil Ai‘peal No. 837 of 1913. 

June 17, 1914. 

Present: —^Er. Justice Chamier. 

CHAULI —Plaintiff—Appellant 

rersiis 

The municipal BOARD of 

MUZAPFARNAGAR and another— 
Defend ants—Respondents. 

U.P. Municipalities Act (/ of 1900). 2, 9\-Pou'ers 

of Municipal Board to close drain. 

Section 2 of the U. P. Municipalities Act cannot bo 
read in such a way as to prevent the Municipal Board 
from exercising for all time the powers conferred 
by section 91 of the Act in respect of drains whicli 
arc a nuisance or injurious to health. 

Therefore, even where a person has obtained a 
decree against his uieghbour declaring his right to 
pass water along a drain, the Municipal Board is 
entitled to close the drain if it is injurious to public 
health. 

Second appeal from the decree of the Sub¬ 
ordinate Judge of Meerut. 

FACTS.—The plaintiff’s house is adjacent 
to that of the defendant No. 2 in tlie city 
of Muzalfarnagar. 

The dirty water of the plaintiff’.s hou.se 
had been flowing in a drain passing through 
the compound of the defendant’s house for 
over fifty years. In a former suit between 
the parties regarding the flow of this Avater, 
plaintiff’s right Avas recognised by Civil 
Courts in 1886. 

Recently the defendant moved the Health 
Officer and the Municipal Board to change 
the course of the plaintiff’s drain into some 
other direction. The Municipal Board 
ordered the plaintiff to close the drain. 
Hence the suit by plaintiff for declaration 
and injunction against the defendant and 
the Municipal Board. The loAver Appellate 
Court held that the Municipal Board had the 
power to order the closing of the drain and 
the diverting of the flow of Avater in some 
other direction. Hence this second appeal 
by the plaintiff. 

Mr. Nikal Chand^ for the Appellant. 

Messrs. Abdul Paoof and A. Hyves, for the 

Respondents. 

JUDGMENT.—This case appears to me 
to be on all fours Avith the case of Abdtd 
Aziz V. Chairman of the Municipal 
Board of Pilibhit (l), by the decision in 
which I am bound. According to that 
case the sqit ought to have been dismissed 

(1) A. W. N. (1905) 79i 2 A. L. J. 222. 


GIRISH CHANDRA t'. KUNJA BEHARI KOWAR. 

altcgetber. The Munsif has added a proviso 
to Ills decree to Avhicli the Municipal 

Board has taken no objection. The 
suggestion that the Board Avas not entitled 
to close the drain because tJie plaintiff 

had obtained a decree declaring his right 
to pass Avater along a drain through the 

defendant's house and tliat this right is 
saved by section 2 of the Municipalities 
Act, cannot be accepted. It is impossible 
to read section 2 in such a Avay as to 

prevent the Municipal Board from exercising 
for all time tlie poAvers conferred by 

section 91 of tlie Act in re.spect of drains 
Avhich are a nuisance or are injurious to 
health. 

The contention raised in the second 
ground of appeal has no Aveight. It must 
be presumed tliat the Board acted honestly 
in exercising the powers conferred on it, 
and it does not signify Avhetlier the Board 
AA^as moved to act by the second defendant 
or by any one else. 

In the fourth ground of appeal it is 
said that the plaintiff-appellant may be 
put to considerable expense. That is a 
matter Avhich does not arise in the present 
case, nor can I expre.5S any opinion on 
the question Avhether the Board is bound 
to give compensation to him or not. In 
my opinion the decision of the loAver 
Appellate Court is correct. The appeal, 
therefore, fails and is dismissed Avith tAVO 
separate sets of costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeals Nos. 2277 and 2702 

OF 1911. 

August 11, 1914. 

Present: —Mr. Justice Mullick and 
Mr. Justice Walmsley. 

GIRISH CHANDRA CHOWDHURY and 
OTHERS—Defendants—Appellants (in both) 

versus 

In No. 2277 of 1911 
KUNJA BEHARI KOWAR— Plaintiff 

—Respondent 
In No. 2702 op 1911 
RAM TARAN BHATTACHARJYA— 
Plaintiff—Respondent. 

Easenient—Enjoyment for 20 years—Limitation Act 
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(IX of 1908), 26—Kobala right of eai^emeiit 

—Evidence Act (I of 1872), .s’. 13— Appeal—Misjoinder 
of causes of action, plea of, whether allowed fohe raised. 

Where an easement is enjoyed peaceably and 
o penly as of ri^lit without interruption for a period 
of 20 years, the requirements of section 26 of the 
Limitation Act are fully complied with, and the right 
becomes absolute. 

A kobala admitting the right of the plaintiff to an 
easement is relevant and as such admissible under 
section 13 of the Kvidence Act. 

The plea of misjoinder of causes of action cannot 
be allowed to be urged for the first time in the High 
Court. 

Second appeals from a decision of the 
Officiating Sub-Judge of Birbhum, dated 18tb 
May 1911, affirming that of the ^lunsif, Second 
Court at Bolpur, dated 7tb March 1910. 

Babu Kalidas Sircar, for the Appellants. 

Babu Sajani Kant Sinlia, for the Respondent. 

JUDGMENT. 

Mi'llick, J. — The plaintiffs in tliese 
suits pray for a right of irrigation to their 
lands from a tank belonging to the defend¬ 
ants. It appears that in Fadi 1315 Samhat the 
defendants having blocked the alleged channel 
and the plaintiffs having removed the obstruc¬ 
tion, defendant No.l lodged a complaint before 
the Magistrate, in consequence of which the 
plaintiff in Suit No. 580 and the son of the 
plaintiff in Suit No. 481 were criminally pro¬ 
secuted for mischief and a fine of Rs. 20 
each was imposed on them. In tlie case 
before us, the plaintiffs add a prayer for 
damages to tlie extent of the above fines and 
Re. 1 for cutting or opening the channel. 
The learned Subordinate Judge has found 
the right of easement establislied and has 
also given the plaintiff.s the damages claimed. 

On appeal several grounds have been taken 
before us which we will now examine in 
detail. The first point taken is that the user 
of the plaintiffs was not within two years of 
the suit. We find that this point was not 
taken before the Subordinate Judge and that 
it is not mentioned in the memorandum of 
appeal liefore us. We do not think that we 
can entertain it at thi.s stage. The ne,vt 
point is tliat a certain hohala, wliich has been 
admitted on behalf of the plaintiff, was 
improperly admitted. We cannot agree that 
the evidence was impioperly admitted. Sec¬ 
tion 13 of the Indian Evidence Act is in 
favour of the plaintiffs on this point; more¬ 
over, it does not appear from the judgment 
of the Court of Appeal below that the point 
was urged in argument. The third point is 


that certain persons over whose lands the 
‘irrigation channel passes have not been 
added as parties. In our opinion, these 
persons need not have been added. The 
fourth point is that there has been a mis¬ 
joinder of causes of action. This point was 
not taken before the learned Subordinate 
Judge and we do not think we can allow it 
to be argued before us here. There remains 
a principal issue in the case, namely, whe¬ 
ther an easement has been acquired as of 
right within the meaning of section 26 of the 
Limitation Act. It is admitted that there 
is no case of grant. But the substance of 
the appellant’s attack on the judgment of 
the Court below is that there is no specific 
finding that the easement was enjoyed 
peaceably and openly as of right without 
interruption for 20 years. Reading the Judg¬ 
ment of the learned Subordinate Judge, which 
is one of concurrence with that of the Munsif, 
it is clear to us that what the Court below 
intends to find is that section 26 of the 
Limitation Act has been fully complied with. 
The learned Subordinate Judge states that 
the plaintiffs have acquired a right of irri¬ 
gation from time immemorial. The learned 
^lunsif on the beginning of his judgment, 
sets out the allegations of the plaintiffs, which 
are that there had been an enjoyment of the 
easement peaceably and openly as of right 
without interruption for 20 years. Although 
on his finding the learned Munsif does not 
use the words as of right’, he comes to a 
general conclusion that the allegations of the 
plaintiffs have been raadb out. Reading the 
judgment as a whole, we are satisfied that he 
finds that the requirements of the law have 
been complied with. There remains, finally, 
the question of damages. It appears that 
theconvictions of the plaintiff in Suit No. 580 
and of his son in Suit No. 481 are still in full 
force. Upon the authorities, it does not seem 
competent for the plaintiffs to claim damages 
for malicious prosecution so long as these 
convictions stand and it is not seriously con¬ 
tended that the damages claimed are other 
than damages for malicious prosecution. In 
this view of the case, we think that the 

decree of the Court below as regards damages 

must be set aside. The appeals succeed in parU 
Each party paying liis own costs throughr 
out. ■ 

Walmslky, J.—I agree. 

Appeals partly alioxced^ 
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ALLAHABAD HIGH COURT. 

Civil Revision Ai*i*licatiox No. 84 of 1911. 

November 17, 1914. 

Present: —^klr. Justice Chamier and 
Mr. Justice Piggott. 

SHEO HARAKH— Plaintiff —Affellant 


versus 


RAM C HANDER— Depen d.v.nt—Respondent.^ 

Bengal, A'-lf. P. anti Assam Ciril Courts Act {Xll of 
21 (4), 22—Appeals IIjiittj to District Jufhje 
ordered to he preferreil to Sxhordiiiate Jailge — Sah- 
ordinate Judge, poicer of, to hear such ajtpcals. 

Wliere appeals lying to a District Judge under sub¬ 
section 2 of section 21 of tlie Bengal, N.-W. P. 
and Assam Civil Courts Act are directed under 
sub-section (4) to be preferred to the Court of 
a Subordinate Judge, the intention is that the 
appeals preferred accordingly should bo heard 
and disposed of by the Subordinate Judge witliout 
any order of transfer of such appeals to his Court 
under section 22 of the Act. 

Civil revision against tlie order of the 
Subordinate Judge of Mirzapur, dated the 


21st November 1913. 

FACTS.—The plaintiff took a lease of some 
land from the respondent, Ram Chander, and 
paid rent in advance and obtained a receipt 
for Rs. 124. Another co-sharer of Ram 
Chander brought a suit for arrears of rent 
against plaintiff, obtained a decree and re- 
'alized Rs. 75-6-0 from plaintiff. Plaintiff, 
therefore, brought a suit to recover that 
amount on the ground that he had paid it to 
Ram Chander already, had as he represented 
himself to be theowner. Thefirst Court decreed 
the suit,' but the Sessions and Subordinate 
Judge, who heard the appeal, dismissed the 
suit. Plaintiff applied in revision to the 
High Court. 

Mr. S. D. Sinha, for the Applicant:—The 
Subordinate Judge had no jurisdiction to 
hear the appeal unless it was transferred to 
him for hearing by the District Judge. 
Under section 21, Bengal N.-W. P. and Assam 
Civil Courts Act, appeals from the decrees of 
Munsifs lie to the District Judge. A noti¬ 
fication issued by the Local Government 
under sub-section (4) merely enables the 
Subordinate Judge to receive such appeals. 
The word used in the sub-section is pre¬ 
ferred.” The Subordinate Judge, therefore, 
can liave no authority to hear the appeals 
unless there is an- order under section 22 of 
the same Act. So long as the District 
Judge does not take action under section 22, 
the appeal is practically pending in his Court 
and the Subordinate Judge cannot hear it. 

Mr. Uma ShanJeer Bcijpai (for Mr. Xaical 


Kishore)j for the Respondent:—The Legisla¬ 
ture could never liave intended that tlie 
power conferred on the Local Government 
under sub-section (4) should .simply enable 
it to order by the notification tliat appeals 
sliould only be received by the Subordinate 
Judges and not be lieard by tliem. The in¬ 
convenience souglit to be avoided liy the said 
notification would still continue, if it were 
further necessary for the District Judge to 
issue an order under section 22. When an 
appeal is preferred in a Court, it is pending 
inUhat Court and that Court has the power to 
hear it. I rely on Sohan Lai v. Baldeo Pershad 
(1). This ruling would apply to my case as 
the wording of section 18, sub-sectin (3), 
Oudh Civil Court.s Act, is similar to .section 
21, sub-section (4), of the Bengal, N.-W. P 
and Assam Civil Courts Act and the above 
ruling was made under the former Act. 

JUDGMENT. 

Chamier, J.—This application for revision 
raises a curious ciuestion upon whicli, so far 
as we are aware, there has not been any 
decision of this Court. The plaintiff* in this 
case tiled a suit in the Court of the Munsif 
of Mirzapur, who in July 1913 decreed the 
claim. The defendant preferred an appeal 
against the Munsif’s decree to the Court of 
the Subordinate Judge of Mirzapur. Tlie 
Subordinate Judge proceeded to hear the 
appeal and in November 1913 allowed the 
appeal and dismissed the plaintiff’s suit. 
This is an application for revision of the 
order of the Subordinate Judge, on the 
ground that the Subordinate Judge, in the 
absence of an order of the District Judge 
transferring the appeal to him for disposal, 
had no jurisdiction to hear it. Under section 
21 of the Bengal, N.-AV. P. and Assam Civil 

Courts Act appeals from decrees of Munsifs lie 
tothe District Judge, but under sub-section(4), 
of that .section the High Court may, with 
the previous .sanction of the Local Govern¬ 
ment, direct by notification in the Official 
Gazette that appeals lying to the District 
Judge under sub-section (2) from all or 
any of the decrees or orders of any Munsif 
shall be preferred to the Court of such 
Subordinate Judge as may be mentioned 
in the notification, and the appeals shall 
thereupon be preferred accordingly. It 
appeal’s that on April 25th, lyI3, the High 
Court with the sanction of the Local 

Government directed by notification in the 

(1) 7 O. C. 321. 
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Official Gazette that appeals from the decrees 
of the Munsif of Mirzapur should be 
preferred to the Subordinate Judge of that 
district. On behalf of the applicant it is 
contended that that notification merely 
enabled the Subordinate Judge to receive 
such appeals, but did not give him any 
authority to hear them in the absence of 
an order under section 22 of the same Act. 
Section 22 is the section which empowers 
a District Judge to transfer to any Sub¬ 
ordinate JuYlge under his administrative con¬ 
trol any appeals pending before him from 
decrees or orders of the Munsif. AccordiLg 
to the argument presented on behalf of the 
applicant,!an appeal which has been preferred 
under a notification issued under sub-section 
('!•) of section 21 of the Act is pending 
before the District Judge and, therefore, may 
be transferred by him to any Subordinate 
Judge under section 22 of the Act. Speaking 
for myself I cannot accept this contention. 
It appears to me that after an appeal has 
been preferred to the Court of the Sub¬ 
ordinate Judge it is pending in that Court, 
and I find mucli greater difficulty in holding 
that section 22 enables the District Judge 
to transfer such an appeal as an appeal pend¬ 
ing before himself than in holding that 
the Legislature intended that an appeal 
preferred to a Subordinate Judge under 
such notification should not be disposed of 
by him. An exactly similar question arose 
in Oudh in 1903. In the Oudh Civil 
Courts Act (XIII of 1879) there is a provi¬ 
sion similar to section 21, sub-section (4), of 
the Bengal, X.-W. P. and Assam Civil 
Courts Act. Under section 18, sub-section 
(3), of the Oudli Act, the Judicial 
Commissioner may, from time to time with 
the previous sanction of the Local Government, 
direct by notification in the Official Gazette 
that appeals from all or any of the decrees 
or orders of any Munsif shall bo preferred 
to such Suljordinate Judge as may be men¬ 
tioned in the notihcatian, and the appeals 
shall thereupon be preferred accordingly. 
It will be noticed that there is a slight 
difference between the language of the 
Oudh section and the language of section 
21 of the Bengal, X.-AV, P, and Assam 
Civil Courts Act, and it has long been 
the practice in Oudh to insert in the 
notification under section IS, sub-section (3) 
the name of the Subordinate Judge to whom 


the appeals are to be preferred. Wliether this 
was necessary or not may be open to doubt, 
but the difference between the language of 
the two sections does not affect the question 
which we have to decide in this case. In 
the case of Sohan Lai v. Baldeo Pershad{l) the 
late Mr. Scott and I held that a Subordinate 
Judge, to wliom appeals are preferred under a 
notification issued under section 18, sub-section 
(3), of the Oudh Act, has jurisdiction to dis¬ 
pose of them. I am of the same opinion still. 
Hundreds if not thousands of appeals have 
been disposed of by Subordinate Judges in 
Oudh since the year 1879 upto the year 
1903, on the assumption that they had 
jurisdiction to dispose of them and since 
1903, on the strength of the ruling to which 
I have referred. I have no doubt that the 
appeal in the present case was rightly 
disposed of by the Subordinate Judge and 
I would dismiss this application with costs. 

PuuJOTT, J.—I concur both in the order 
proposed by my learned colleague and 
generally in the i-easoning on which it is 
based. The only substantial argument in 
support of this application seems to be 
that there is nothing in section 21 of the 
Bengal, X.-W. P. and Assam Civil Courts Act 
which expressly lays it down that a Subordi¬ 
nate Judge, to whom an appeal has been pre¬ 
ferred under sub-section 4 of that section, is 
to hear and to dispose of the same. 
To this it seems to me almost sufficient to 
reply that neither does the Act in question 
contain any provision that a District Judge, 
to whom an appeal from a deci'ee or oixier of 
a Munsif lies under sub-section (2) of section 
21, sliall proceed to hear and dispose 
of the same. I turn to the Code of Civil 
Procedure to ascertain what a Court has to 
do to which an appeal has been preferred, 
and I find under rule 9 of Order XLI that 
certain endorsements are to be made on the 
memorandum of appeal and the appeal is to 
be registered. Then power is conferred on 
the Appellate Court to dismiss the appeal, 
if it thinks proper to do so, without sending 
notice to the Court from whose decree the 
appeal was preferred and without serving notice 
on the respondent. After this follow the 
rules laying down the pixicedure to be 
followed when a day is fixed to hear the 
appeal and notice of the same is issued to 
the respondent. It is presumed throughout 
that the Court to which au appeal- has 
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been preferml shall do each and. all of 
these things. The question before us in 
the present case, narrowed down to its 
ultimate limits, is, what sliould the Sub¬ 
ordinate Judge of Mirzapur liave done when 
this appeal was preferred to himP AVhat 
he has actuall 3 '' done is to follow the proce¬ 
dure laid down in Order XLl of the Code 
of Civil Procedure and evontuall}' to dispose 
of the appeal. The applicant s contention 
is that lie should either Iiave submitted the 
memorandum cfappeal to the DLstrict Judge 
of Allahabad for an order of transfer, or 
have referred the matter to the said District 
Judge for the same purpose. There is 
certainly nothing in Act Xll of 1887 
Avhich authorises a Subordinate Judge to 
do anything of this sort, and I concur 
without hesitation in the opinion expressed 
by my learned colleague that it would be 
a severe straining of the language used to 
say that this appeal, wlien it has been 
preferred to the Court of the Subordinate 
Judge of Mirzapur, was ip.^o facto pending 
before the District Judge of Allahabad. 
It seems to me altogether simpler to hold 
that the Legislature in drawing up the Civil 
Courts Act presumed that a Court to which 
an appeal was lawfully preferred >\ould, 
in the absence of any order of transfer 
from a superior Court, proceed to hear 
and dispoise of the same. 

By the Court.— The application is dismissed 
with costs. 


Application dismissed. 


MADRAS HIGH COURT. 

CiviL Appeal No. 289 of 1912. 
November 23, 1914, 

Present :—Sir John Edward Power Wallis, 
Offg. Chief Justice, and Mr. Justice 

Seshagii’i Aijmr. 

K. MUTHUKARUPPA PILLAI— 

Appellant 

versus. 

SELLATHAjVIMAL alias KANAKAMMAL 

AND ANOTHER—DEPENDANTS NoS. 1 AND 3 — 

Respondents. 

Hindu Law — Stridhanam — Saudayika — Property 
given to daughter hy father before marriage -^Control of 
husband over such property. 



A. misuaiKi lias no ot coufrol overtlio S nid t. 

yka proiierty or gifts gi^•e^ hi.s bv her 

affoctionafo kindred before or after her iiiarriauv. 

[)elu .Vaiiy.i/ J*rasful Sini/I, v. },[n},ndrn 

U Tnd. Cas. 1000; 9 A. L. 2iV.h 11 A[. L T -MT- 'ii5 
C. \y. N. d09; (1912) M. \r. X. U Jh.in. I.. Ib 220- 
lo C.L..T. 314; 22 Ar.b.J, 402; 34 A. 234 (I’.C.); 39 f. V* 
121: CnUerfor of Madura v. Mooffno R nnaiiuyn Path,,', 
path;,, 1 B. L. K. (PC.) I; 10 W.\i. (P.C.) 17; ‘l2 .U.T.A 
397; 2 Siith. P. C. .T. 13."); 2 Sar. P. C. J. 3(51; 20 Png.' 
Rep. 3S9; Jadoo Sircar y. RKs.otid i'aoiiiar 

R>y Choivdhry. h) \V. R. 201; B dm v. Roihunath 

30 B. 229; 7 Bnin. L. R. ^m,Di„t<dari Rayapparnz 
V. Malapudi Riyudu, 2 Al. H. C. lb 3()0, followed. 

Appeal against the decree of the Court of 
the Subordinate Judge of Trichinopolj'’ in 
Original Suit No. 27 of 1912. 

Messrs. S. Srinivasa Aiyangar and K. 
Bashynm Aiifanyar, for tlie Appellant. 

i\Ie.ssis. r. Bauyachartar^ 0. PattahJiirfuna 
Aiyanaar and N. C. Vijayaraghara Chnriar, 
for tlie Respondents. 


JUDGMENT. 

Seshagiri Aivar, J. —The property in 
dispute was given to the 1st defendant by 
]ier father in 1898 before she was married 
to the plaintiff. She sold tlie property to 
tlie 3rd defendant in 1912. The plaintiff 
sues for a declaration that tlie sale is 
invalid. The Subordinate Judge dismissed 
the suit. 

There can be no question tliat if this 
property is Saudayika, the 1st defendant 
was entitled to deal witli it at her pleasure 
The main argument, tlierefore, was directed 
to showing that the term Saudayika does 
not include gifts prior to marriage. The 
nature of Stridhanam and its classification 
with reference to inheritance have given rise 
to conflicting views, in the Benares School. 
Courts may be spared a great deal of 
discussion if tlie view of the Mitaksliara is 
fully accepted. Yijnaneswara comments 
on Yajnavalkya’s text in Chapter 2, section 
11, paragraph 2. He. sa 3 ^s : “That which 
was given by the father, by the mother, by 
the husband, or by a brotlier ; and that 
which was presented by the maternal uncles 
and the le^t, at the time of wedding, before 
the nuptial fire ; and a gift on a second mar¬ 
riage or gratuity on account of superses¬ 
sion, as will be subsequently explained in 
the text, To a woman wlio.se husband 
marries a second wife, let lu'm give, &c.. ’ 
(and, as indicated) by the word adya (and 
the text), property obtained hy inheritance, 
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purchase, partition, acceptance, finding; all 
this is Stridhanain according to Manu and 
the rest.” From this we might exclude 
those enumerated in the concluding portion 
of the paragraph as the Judicial Committee, 
though only dealing with a case of property 
obtained by partition, seem inclined to hold 
that Sh'idhanam in its narrow sense should 
be limited to what is mentioned in the 
previous portion of the paragraph. Debt 
Mangal Prasad Singh v. Mahadeo Prasad 
Singh (1). If we regard this restricted 
class as Stridhanam at the absolute disposal 
of a woraaii, we can steer clear of many 
difficulties. There is an exception as regards 
gifts from strangers not given at the nuptial 
fire or during the marriage procession, and 
acquisitions made by means of mechanical 
arts by a married woman. They are subject 
to the control of the husband, because the 
spirit of the Hindu Law is against a married 
woman receiving gifts from strangers 
except at the time of marriage or from 
making acquisitions during coverture, as 
she is expected to give her time and attention 
solely to the ;welfare of her husband and 
children and to the management of house¬ 
hold affairs. I see nothing in the Mifahshara 
or in the writings of those whose authority 
is binding in Southern India against 
accepting this rule as a workable basis. 
But Courts have taken into account the 
sub-divisions of Sfridhanani both in relation 
to inheritance and the power of disposition; 
I shall, therefore, proceed on the .same 
lines and consider whether the property in 
dispute is subject to any control by the 
husband. 


An examination of the various commer 
taries shows that Stridhanam is divisibl 
into Yanfaka and Ayaufahi. YanfaJen i 
that which is given at the nuptial fin 
That interpretation is in accordance wit 
the etymological signilicance of the tern 
In that term, moi-eovcr, are included a] 
gifts made during the marriage ceremonioj 
Ayaufaka is gift made hefoi-e or afte 
marriage. Sandayika includes both Yanfak 
and Ayantaka not received from stranger? 
It is dohned to bo gifts from affeciionat 

(1) 1-t Tiul. Cns. 1000; ao r. A. I2I- 0 V L T *V 
11 M. L. T. 217; 10 0. W. N. 400; y 

321-; 14 Bom. L. B. 220; 15 C. L. .T. 22 Al h 

402;34A. 231(B. 0.\ 


kindred. This property can be dealt with 
by a married woman in any way she likes. 
AV*hether immoveable property received from 
the husband .should be excluded from this 
species of disposable property is doubtful. 
The better view is against such restriction. 

Among the Rishis only Katyayana, Yyasa 
and Vishnu use the expression Saudayika, 
The definition by Rishi Katyayana is the 
basis of discussion by the commentators of 
the various Schools of Hindu Law. Accord¬ 
ing to him, the term certainly includes 
all gifts by the relations of the bride at, 
before, or after the marriage. Mr. Ghose’s 
translation of the text is, By a married 
woman or by a maiden whatever is 
received from the husband’s father’s family, 
from the brothers, or from the parents is 
called Sandayika, ” Mr. Srivinasa Aiyangar 
contended that as the author of the Smriti 
Chandrika restricts it to gifts made between 
the time of betrothal of a bride and the 
time of her entering thehouse of her husband, 
the property in dispute is not Satidayika, 
The author of the Smrithi Chandrika after 
discussing the text of the Rishis states his 
conclusion in Chapter IX, section 2, placitnm 
7, tlnis : “Both the foregoing passages tend 
to show that Saudayika is the wealth called 
Yaufaka^^ or the like received by a woman 
from her own parents or persons connected 
with them, in the house of either her 
father or her husband, fi'om the time of 
her betrothal to the completion of the 
ceremony to be performed on the occasion 
of her entering her lord’s house,” I agree 
with the learned Vakil that it is not the 
literal meaning of an original text alone 
that has to be looked at in the administration 
of Hindu Law. As pointed out by the 
Judicial Committee in Colledor of Madura 
v. Mootfoo Pamalinga SathHpathy{2), although 
the commentators may have been wrong 
in their interpretation of an original text, 
their opinion sliould be enforced as having 
the sanction of usage for it. Ido not think 
there is any force in Mr. Ghose’s criticism 
of this dictum. Those who are conversant 
with the commentary of Vijnaneswara will 
readily recognise the force of the observa¬ 
tion of the Judicial Committee. Tajna- 
valkaya's view is often not traceable in the 

(li) 12 1. A. 397; 1 B. L. R. 1 (P. C,'; 10 W, R. 

(P. C.) 17; 2 Suth. P. 0. J. 186; 2 S^r. ?. 0. m\ 
20 Eng. Rop, 3S9. 
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elabomt© discussion carried on by Vijnanes- 
wara and in the conclusions at which he 
arrives. The fact is that commentators 
felt that any attempt to prescribe rules of 
inheritance on their own initiative will 
not find acceptance among* the people. 
They had to justify their position by a 
reference to the sayings of the Rishis, 
This led them not unfrequently to depart 
from the literal meaning of tlie texts 
commented upon. They found a body of 
usage which was not in strict accordance 
with the Smritis. They had to recognise 
the force of such usage ; but they preferred 
to say that the usage was within tlie mean¬ 
ing of the text. The commentaries indicate 
an attempt to reconcile the text law with the 
actual usage of the people. The develop¬ 
ment of Hindu Law is attributable to this 
progressive instinct. I am, therefore, willing 
to accept that the interpretation of Katya- 
yana’s text by the author of Srmnthi 
Chandrika may be regarded as showing 
that in his days there was a tendency 
to restrict the use of the term Saudayikn. 
Apparently, there Avas an attempt at this 
period to put fetters upon the power of 
disposition possessed by women over their 
Stridhanam. It has to be noted that the 
passage I have quoted from the Smriti 
Chandrika does not express the positive 
opinion of the author. The conclusion is 
stated hesitatingly. Moreover, later writers 
have expounded Katyayana differently. The 
Smriti Chandrika was Avritten in the 
thirteenth century. The Madhavya in the 
fourteenth century and the SarasAA'ati 
Yilasa in the sixteenth century, both of 
Avhich are recognised authorities in Southern 
India, do not accept the views of the author 
of the Smriti Chandrika. This shoAvs 
that the set-back in favour of giving the 
husband larger poAvers of interference over 
his Avife’s property Avas only temporary. 
The text itself is clear and its interpreta¬ 
tion in Avorks both contemporaneous with 
and after the Smriti Chandrika has been 
uniform. [See iladana Parijata (13th 
century), page 530, Part 2, Setlur’s Hindu 
LaAV Books on Inheritance; Vivada Ratna- 
kara (14th century) Chapter YIIl, page 
189, ibid; Yivada Chintamani (I5th cen¬ 
tury), page 255, ibid; Dayatattva (16 th 
century) Chapter Xf, para. 3, page 499, 
ibid ; Yiraiftitrodaya (I7th century), Chapter 


Y, Part I, para. 5, page 442, ibid.] lam 

therefore, of opinion that the vieAv of the 

author of Smriti Chandrika is not binding 
on us. 

It lias been argued that as Yijnaneswara 
gives no indication of his opinion regarding 
the right of disposition possessed by AV'omen 
over Sandayika, he must be taken to be 
against their having absolute dominion 
over it. On the contrary, the fact that he 
accepts Katyayana Avithout any comment 
shoAA's that he found no reason for differing 
from the sage. The Futwas of Pundits 
have been consistently in favour of giving 
Avoman absolute power of disposal over 
Bandayika of the kind mentioned in Katya- 
yana’s text. (Yyvasta Darpana, pages 687 to 
692; Yyvasta Chandrika, Book Y, Chapter 
II, section 2.) All the modern text-Avriters 
are in favour of that vievv. Dr. Gurudass 
Banerjee in his learned treatise on Marriage 
and Stridhanam subjects the texts and 
commentaries to a very critical examination 
and comes to the conclusion that 'Saudmjika 
is at the absolute disposal of the donee. 

There are not qaany cases dealing Avith 
this question. Most of 'the decided cases 
relate to succession. There is, however, a 
direct pronouncement on the point in 
Selwyn’s S. A. D. Reports, Yol. YI, page 77. 
In Jiidoo Nath Sirkar v. Bussunt Coomar 
Boy Choicdhry (3) to which our attention 
was draAvn by Mr. T. Rangachariar, it 
Avas held by Mr. Justice Mitter that legacy 
taken under the Will of her father bya Avoman 
before her marriage Avas Saudayika. There is 
no reason why this principle should not be 
extended to gifts inter vivos. In Bhau v. 
Raghunath (4) the property in dispute was 
a rWWi inherited from the husband; and it 
was held that it Avas not Saudayika. Sir 
Lawrence Jenkins quotes the text of 
Katyayana and says that Saudayika as 
defined by the sage is at the absolute dis¬ 
posal of a AVoman. In JDantuluri Rayapparaz 
V. Malapudi Rayudu (5) the actual decision 
related to the power of a relation to compel 
a AVoman to carry out a promise to make 
a gift of her property. The learned Judges 
held that the taking of the Avoman’s pro¬ 
perty by the plaintiff, her kinsmen, is Avholly 

(3) 19 W. R. 264. 

(4) 30 B. 229: 7 Bom. L. R. 93Q 
(p) 3 M, H. C, It. 360. 
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repugnantat to the IJindu Law.” They 
also expressed a doubt whether a 
womap had independent power of disposal 
during coverture over her Sfridhanam. 
The texts bearing upon the subject were 
not examined and the pronouncement 
proceeds upon the general theory of the 
dependence of women in India. With all 
respect, the learned Judges have not realised 
that the power of disposition over property 
given to women under the Hindu Law is 
greatly in advance of the views held regard¬ 
ing it by other civilised communities. 
The Hindu Law deals witli the dependence 
of women more as a right inhering in them 
for protection and as a duty resting upon meP 
than as a discxualification for dealing with pro¬ 
perty. 

Mr. Bhashyam Iyengar contended that the 
terms of the deed of gift showed that the 
property was given only conditionally and 
consequently it was not Satidayika. He 
referred to a passage in Viramitrodaya to the 
effect that conditional and collusive gifts 
are not Stridhanam. No other commentator 
has been quoted in support of this contention. 
I feel no doubt that the conditional gift 
therein referred to is one where a riglit of 
reversion is reserved to tlie donor. It may 
also include cases of nominal transfer 
made on the understanding that it should 
go back to the donor after tlie contem¬ 
plated fraud had been accomplished. Nor 
is tliere any force in the contention that 
a gift exceeding 2,000 fanaim in value is not 
to be regarded as Htridhanam. As pointed by 
Mr. T. Rangachariar, this may relate to 
property yielding an annual income of 
2,000 fanams. It was only intended as a 
direction to the donor. It may have been 
due to tlie belief that women may not be 
able to manage extensive properties. The.se 
considerations can have no weight in these 
days. The text must be regarded as obsolete. 

The appeal, therefore, fails and must be 
dismissed with costs. 


Wallis, Offg. O.J.—I agree that th 
appeal must be dismissed with costs, an 
will only observe that considerable ’ gifl 
by a father to his daughter prior t 
betrothal would seem not to have been c 
frequent occurrence in early times, ns 
do not Hnd them separately dealt with i 

any of the texts or commentaries that liav 

been cited before us. 1„ this state c 


things, I do not think that the statement 
in the Smriti Chandrika is of the same 
authority as an express statement that 
gifts made ^by a father to his daughter, 
before betrothal are not Saudayika, The 
author may not have had such gifts in mind 
when he wrote this passage and even if 
he had,hisopinion is expressed only tentatively 
and cannot, in my opinion, outweigh the 
authority of the other texts which have been 
cited. Lastly, if we may look to the reason o£' 
the thing, there is no reason why such gifts 
.should be less at the di.sposal of the wife than 
gifts made at the time of marriage. 

Appeal dismissed. 


CALCUTTA HiaH COURT. 

Second Civil Aim>eal No. 2522 of 1911. 

May 13, 1914. 

Present: —Justice Sir Asutosh Mookerjee, Kt. 

and Mr. Ju.stice Beachcroft. 
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SURJA BIBI AND OTHERS—PLAINTIFFS 

—ApI'ELLANTS 
versus 

TARAP jVlONDAL and others—Defendants 

—Respondents. 

Adverse possession hy one co^owner agaimt another 
— Presumption—Acts of hostile clmracter—Exclusiwi 
possession. 

To establish ns amongst co.owuers of joint pro- 
^pcrtythat there has been adverse possession of one 
^gainst tliD others by reason of a pnrtionlar act to 
Avhich a hostile chai*netor is attributed, it must be 
fconelusively shown that such act is wholly inconsistent 
■with, and is not by any possibility attributable to, his 
■character as joint owner. 

I A case ()f adverse possession by a co-owner cannot 
bo established by more paper assertions not brought 
homo to the knowledge of the other co-owners, when 
there has been no actual exclusion of the latter from 
use and enjoyment for the period of limitation. 

The entry and possession of loud under the common 
title of one co-owner will not be presumed to be 
adverse to the others, but will ordinarily be held to 
bo for the benefit of all. 

Appeal against decree of the Sub-Judge, 
Jes.sore, dated 22ud July 1911, reversiug 
that of the Munsif, first Court, at Bongaon, 
dated 3rd June 1910. 

Moulvi Wahtd HossaiUf for the Appellants* 

Babus Baidya Nath Dutt and Mohini Noth' 
Bosi\ for the Respondents. 

JUIKtMBNT.—T his is an appeal by the 
plaintiffs for recovery of joint possession of 
13 54ths share of the disputed land on declara-* 
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tion of title thereto. The property belonged 
WMgmally to three brothers, Nasir Mondal, 
Kader Mondal and Jiabuddy Mondal. Na.sir 
left two daughters, Kader two sons and 
Jiabuddy a son and a daughter. The plaint- 
ms are the daughter of Jiabuddy and the 
three sons of the second daughter of Kasir. 
The defendants are the representatives of the 
other members of the family as also trans¬ 
ferees from them. The Court of first instance 
found that the title alleged by the plaintiffs 
had been established and gave them a 
decree for joint possession. Upon appeal 
the Subordinate Judge has held that the 
title of the plaintiffs must be deemed to 
have been extinguished by adverse posses¬ 
sion for more than 12 years on the part of 
their co-sharers. The decision of the Court 
of first instance upon the question of the 
title of the plaintiffs by inheritance does not 
appear to have been challenged before the 
Subordinate Judge, and the only question 
< for decision at this stage is, whether such|j 
^ title by inheritance has been extinguished! 
by adverse possession on the part of theirf 
co-pi’oprietors. 

In proof of the adverse possession alleged 
by the defendants, reliance is placed 
mainly upon two transactions, namely, al 
litigation of 187S and a conveyance of» 
188o. It appears that the landlord hadi 
brought the property to sale, purchased its 
himself and settled it with one Moonshi* 
Mondal. In 1878 the son of Jiabuddy, one 
of the sons of Kader and one of the daughters 
of Kasir jointly instituted a suit to recover 
the property from Moonhsi Mondal on the 
allegation that the sale was invalid and 
that the landlord had no authority to .settle 
the land with him. It has been contended 
'^that the institution of this suit by three of 
the six representatives of the original owners 
shows exclusively that they claimed at the 
time under a title hostile to that of their 
co-sharers. We are of opinion that this 
contention is not well-founded. To establish 
as amongst the co-owners of joint property 
that there has been adverse pos.session of 
one against the others by reason of a parti- , 
cular act to which a hostile character is ^ 

attributed, it must be conclusively shown ^ 
that such act is wholly inconsistent with, ^ 
and is not by any possibility attributable 
to, his character as joint owner. The act 
upon Avhich reliance is placed before us is 4 


1 undoubtedly not of this description. It is no 
, more consistent with the theory that the ^ 
[* then plaintiffs were claiming adversely to 
I their co-owners than with the theory that 
- eacli of the plaintiffs represented his brancli of/ 
i the family. 1 he Cflurt of first instance thus* 

. rightly lield that the institution of tlie suit 
! of 1878 by these tiiree persons did not neces-' 
sarily constitute a hostile act on their part ' 
as against their co-owners. 

d he other transaction upon which reliance 
IS placed is the conveyance executed on the 
29th November 1886 by one of the two 
daughters of Nasir and one of the two sons 
of Kader in favour of the son of Jiabuddy. 

In this document the transferors professed 
to be owners each of one-third of the dis¬ 
puted land. This, no doubt, was an asser¬ 
tion of a hostile title as against the co-.sharers 
of each of the transferors. But this does 
not indicate that the transferee also claimed 
j an exclusive title to a third share of the 
I land as against his sister, the first plaintiff 
I in this suit. _ The Subordinate Judge has 
E overlooked this fundamental distinction, and 
has failed to differentiate the case of the 
first plaintiff from that of the other three 
plaintiffs. This conveyance, tliough possibly 
I indicative of an assertion of hostile title by 
one of the daughters of Nasir against her 
sister or the children of her .sister if the 
latter were at the time in existence, does 
not show an adverse claim by the son of 
Jiabuddy against his sister. In so far 
therefore as the second, third and fourth 
plaintiffs are concerned, the Court has to 
investigate whether the transaction and its 
true character were brought to their notice 
for, as was laid down by their Lordships of 

the Judicial Committee in.limat/z-fw Ganpatrao 

V. Vasantfao ^Ladhavrao (1), a case of adverse 
possession by a co-owner cannot be established 
by mere paper a.ssertions not brought home to 
the knowledge of the other co-owners, when 
there has been no actual exclusion of the 
latter from use and enjoyment for the 
period of^ limitation. This raises at once 
the question of the true character of this 
document. ^ It has not been disputed that 
the ostensible transferee was not the. real 
transferee; consequently the Court must 
determine whether the transaction was 


(1) 9 Bom. L. K. 595; 5 C. L. J. 33S: 11 C W V 

478; 2 .M. L. T. 151: l? .M. L. J. 184 (P. C.). ' 
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^yho\\y fictitious, and whether even i£ in- 
tenrlpfl to be genuine, the co-owners could 
discover the real transferee in whose favour 
the assertion of hostile title was made. ^ This 
aspect of the matter has not been considered 
by the Subordinate Judge, and his judgment 
must be deemed essentially imperfect. 

Apart from these two transactions, there 
remains the important question of the true 
nature of the possession of Ajgar Mondal 
after the conveyance of 1886. The Sub¬ 
ordinate Judge has not found explicity 
whether he was in exclusive occupation, in 
assertion of a hostile title to the knowledge 
of his co-owners. As was pointed out by this 
Court in the case of Jogendra Nath Hoy v Bala* 
deh Das (2), the fundamental i*ule is that the 
entry and possession of land under the 
common title of one co-owner will not be 
presumed to be adverse to tlie others but 
will ordinarily be held to be for the benefit 
of all. The obvious reason for this rule 
: is that the possession of one co-owner is in 
[itself rightful, and does not imply hostility 
as would the possession of a mere stranger, 

' in other words, the law considers every 
possession lawful the commencement and 
continuance of which is not proved to be 
wrongful, and this upon the plain principle 
that every man shall be presumed to act in 
obedience to his duty until the contrary is 
established. In the case before us the 
Court of first instance found that the co¬ 
owners of Ajgar, who were his relations, 
namely, his sister and nephews, visited him 
occasionally and received presents of fruits and 
other produce of the land. The Subordinate 
Judge lias not dealt with this part of the case 
properly. He has not negatived the finding 
that these co-owners did come to the house 
of Ajgar at times, but he has refused to 
believe that Ajgar gave the plaintiffs their 
share of the produce. It may be pointed 
out that the Subordinate Judge here 
misunderstood the ca.se of the plaintiffs. 
They did not assert tliat they regularly 
received from Ajgar a definite share of the 
produce as representing the extent of their 
interest in the land. Tlieir case was that 
they were on friendly terms with Ajgar, 
visited him from time to time, and received 
from him part of the produce of the land 
by way of present. This story, if found 
true, would negative the theory that the 

possession of Ajgar was hostile to that of 
(2) 35 C. 961; 6 C. h, J. 73o; V2 C. W. X. 


liis co-sbiarers ' or that he had asserted a 
hostile title as against them to their know¬ 
ledge. The Court of first instance correctly 
laid down the law when it stated that the 
defendants had to show that Ajgar had 
asserted his exclusive right openly and to 
the knowledge of the plaintiffs or that the 
plaintiffs were denied their title at any 
time before 12 years. The Subordinate 
Judge has not found that the plaintiffs 
asserted a title to this property and tlmt 
Ajgar denied that they had such title. He 
has not found that they asked for a share 
of the produce' and that their claim was 
refused. We are of opinion that the judg¬ 
ment of the Subordinate Judge is substan¬ 
tially defective and that his decree cannot he 

maintained. 

The result is that the appeal is allowed, the 
decree of the Subordinate Judge set aside 
and the case remanded to him in order that 
he may re-hear the appeal. 

Costs will abide the result. 

Appeal allowed; Case remanded. 

MADRAS HIGH COURT. 

Appeal against Order No. 305 of 19ia, 

September 11, 1913. 

Present'. —Mr. Justice Miller and 
Mr. Justice Sankaran Nair. 
SELLAPPA KOUNDAN— Plaintiff— 

Appellant 
versus 

GURUMOORTI alias KALI GOUNDAN 

AND ANOTHER—DEFENDANTS NoS. 1 AND 2—• 

Respondents. 

Bcghtnition Act (XVl o/1908), p. il-CompromifC 
^}ctition~Recitiug I'clcase of co-parcener's right •» 
family property^ admissihility of^xvithout x'egistration. 

A compronjiso petition eWdonoing either an ao- 
tuiifly effected release of n co-pnrcouer*s right in a 
family property or merely an agreement to giw a 
release, is admissible in evidence without registration. 

BindesriHaik v. Saran S«hu^ 20 A. 

iV. C.); 25 I. A. 9; 2 C. W. N. 129; 7 Sor. P. 0. J. ^3, 
NatCi'an Chetty v. Vengu NachiaCy 3 Ind. Cas. 7015 
33 M. 102; 6 M. h. L, T. 313; 20 M. L. J. 20; 

Parti Chclamanaw Ravnla Parti Rama 12 Ind. 

Cas. 3l7; 3G M. 46; 10 M. L. T. 232; 21 M. L. J. 
870; (1911) 2 M. W. X. 265, referred to. ^ ^ 

Appeal from the decree of the District 
Court of Trichinopoly, in Appeal Suit 
No. 439 of 1911, preferred against 
of the Court of the District Mnnsii of 
Naniukal, in Original Suit No. 108 of 1910. 
!Mr. C. S. Venkutttchariar^ f or the Appellam. 
Mr, Krishnamaohari, for Mr. A. 

Iyengar^ for the Respondents, ^ 
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JUDGMENT.—The compromise is in our 

opinion admissible in evidence under the 
decision of the Privy Council in BindesriNaikv, 
Ganga Saran Sahu (1). In that case their 
Lordships decided that petitions by the 
creditor accepted as correct by the debtor 
and presented to the Courts would have 
been admissible witliout registration in 
proof of a variation of a registered contract. 
These documents were described by their 
Lordships as pleadings filed by the parties 
and the compromise petition in the 
present case occupies a correspond¬ 
ing position. In Nafesan Cheffyv. Vengu 
Narhiar (2) to which one of us was a 
party and with which we both agree, this 
view was taken of the decision in Bindesri 
Naik v. Ganga Saran Sahu (l) and we do 
not find that it has been expressly dis¬ 
sented from in Bavula Porti Chelamana v. 
Pavida Parti Rama Roiv (3), though in that 
case the learned Judges seem to put 
a different interpretation on the language 
of the Privy Council. Taking tliis view, 
it follows that if the compromise, pro¬ 
perly construed, evidences an actually 
effected release by the 3rd defendant of 
his rights in the family pi’operty, it is 
admissible in evidence and if, as is argued, 
it evidences only an agreement to give a 
release, then also it does not require re¬ 
gistration. 

We reverse the decree of the District 
Judge and remand the case to him; he 
will receive the document, Exhibit A3, 
in evidence and dispose of the appeal ac¬ 
cording to law. Costs will abide the event. 

Decree reversed] Case remanded. 

(1) 20 A. 171 (P. C.); 25 LA. 9; 2 C. W. N. 129; 

7 Sar. P. C. J. 273. 

(2) 3 Inch Cas. 701; 33 M. 102; 6 M. L. T. 313; 20 
M. L. J. 20. 

(3) 12 Ind. Cas. 317; 36 46; 10 M. L. T. 232; 21 

M. L. J. 876; (1911) 2 M. W. N. 265. 


ALLAHABAD HIGH COURT. 
Seco^^d Civil Appeal No. 1140 op 1912. 

November 9, 1914. 

Present: —^Justice Sir P. C. Banerjee, Kt. 
JAGRANI MISRANI —Plaintiff- 

Appellant 

versus 

BISHESHAR DUBE and others— 
Dependants—Respondent.s. 

Registration Act {III of 1877), s. 17— Compromise 
petition filed in mutation case^StoDip — Registration. 


A jietifcioii presented to a Revenue Court in a 
mutation case and stating that the parties liad 
compromised tlieir dispute and praving tliat mutation 
may be sanctioned in accordauce with the compro- 
mise, docs not require to be stamped or ren-istered 
as a tran.sfer of interest in immoveab! ■ propertv. 

Second appeal from a decree of the District 
Judge of Gorakhpur. 


Mr. Harihans Sakai, for tlie Appellant. 

Uv. Jang Bahadur La/, for tiie Respondents. 

JUDGMENT.—The suit out of Avhich this 
appeal has arisen relate.s to an estate which 
was recorded in the name of one Chandrika 

Dube and after his death in the name of his 
widow, Mnsammat Anurani. Upon the deatli 
of Anurani in the year 1900, the 

patwari submitted a death report stating that 
her daughter, Mnsammat J digram, the present 
plaintiff, was lier heir and that lier name 
ought to be entered in the revenue papers. 
An objection was preferred by Mulai, the son 
of one of the brothers of Chandrika Dube* 
The dispute was compromised by Jagrani and 
Mulai (who was the fatlier of the defendants- 
respondent.s) on the 12th of Eebruary 1901* 
By tin's compromise Jagrani withdrew her 
claim ami consented to the entry of the name 
of Mulai in tlie place of Anurani. It may be 
mentioned that Mnlai’s contention in the 
Revenue Court was that the family was joint 
and that he alone ^yas entitled to the property 
in question. The Revenue Court passed an 
order directing the name of Mulai to be 
entered in accordance with the compromise. 
The plaintiff brought the present suit for 
recovery of possession of the property of which 
Mulai was, and after liim the defendants 
have been in po.ssession since the year 1901, 
Shedenied havingenteredinto the compromise^ 

asserted that she knew nothing as to the 
terms of it and that a fraud had been practis¬ 
ed on her, and alleged that her father was 
separare and she was entitled to his property 
upon the death of her mother. Tlie defendants 
on the other hand relied on the compromise, 
repeated their assertion as to tlie family hav- 
ing,been joint and stated that the plaintiff 
was unchaste and was not entitled to inherit 
her father’s property. The Court of first 
instance found that the family was separate, 
but it was of opinion that the compromise was 
made by the plaintiff with full knowledge of 
it, that it was binding on her, that there was 
consideration for it and tliat the defendants 
had discharged debts due by Chandrika Dube 
and Anurani. That Court dismissed the suit 
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The decree of the Court of first instance was 
affirmed in appeal by tlie learned Judge. 
He was of opinion that the compromise was 
admissible in evidence; he was further of 
opinion that the compromise was binding on 
the plaintiff. 

Upon the first point, I think the decision of 
the learned Judge is right. The petition 
presented in the mutation case only informed 
the Court of the compromise which the parties 
had effected. That petition did not require 
to be stamped or registered as a transfer of 
interest in immoveable property. The case is 
similar in some respects to that of Kokla v. 
Fearey Lai (1). 

On the second point, viz.^ whether the plaint¬ 
iff was fully cognisant of the terms of the 
compromise and of its effect upon her interests, 
the finding of the learned Judge is not very 
satisfactory. What tlie learned Judge says is 
this: The Revenue Court, however, was 

satisfied that she agreed. Her father-in-law 
and his brother undoubtedly sanctioned her 
action and she signed the paper.” Whether 
the learned Judge in making the above 
remarks only meant to refer to what had 
taken place in the Revenue Court or to find 
that with the advice of her father-in-law and 
his brother the plaintiff’had entered into the 
compromise with full knowledge of what she 
was doing and wl»at its effect would be upon 
her interests, is not very clear. The learned 
Judge does not in distinct terms find against 
tlie plaintiff on tliis point on the strength of 
the evidence adduced in the case. It will, 
therfore, be more satisfactory to iiave a 
clear finding from him on this point. Furtlier- 
more, if Cliandrika Dube was separate the 
plaintiff' would ordinarily be his heir after 
the death of her mother. If she agreed to 
give up her interest there must have been 
some consideration for the relinquishment of 
her rights. The Court of first instance found 
tliat there was consideration for such relin¬ 
quishment. This finding of the Court of first 
instance was disputed in appeal in the Court 
below, but the learned Judge came to no 
finding in regard to it and lie deemed it 
unnecessary to discuss tlie point. In my 
opinion for a satisfactory decision of (Ids case, 
it is necessary to have findings from the Court 
below on the following issues, which 1 refer to 

(1) 21 lad. Cas. 29: J1 A. L. J, 7(J5; dr. A. ,'.02. 



that Court under Order XLI, rule 25, of the 
Code of Civil Procedure :— 

(1) Did the plaintiff enter into the com¬ 
promise of the 12th of February 1901 with full 
knowledge of its contents and of its effect 
upon her interests after obtaining proper 
advice in regard thereto? 

(2) Was there any, and if so what, con¬ 
sideration for the said compromise? 

(3) Was the property in suit the separate 
property of Chandrika Dube or was it the 
property of a joint family of which he and 
Mulai were members? 

(4) . Did the plaintiff become unchiiste 
before the death of her mother? 

The Court will try the above issues on 
the evidence already upon the record. On 
receipt of its findings the usual ten days 
will he allowed for filing objections. 

On receipt of the findings his Lordship 
delivered the following 

JUDG-MENT.—Upon the first issue referred 
to the Court below its finding is that 
'Mmammat Jagrani, the plaintiff, entered into 
the compromise with full knowledge of its 
contents and of its effect upon her interests 
after obtaining proper advice in regard 
thereto. On the second issue it finds that 
there was consideration for the compromise, 
though it was not as adequate as it should 
have been. Upon these findings, which are 
findings of fact, the plaintiff's appeal must 
fail. I accordingly dismiss it with costs. 

Appeal di^nissed. 


MADRAS HIGH COURT. 

Oruhnal Side Appeal No. 61 ok 1906. 

August 7, 1^14. 

Fresenf: —^Ir. Justice Sankai*an Nair and 

Mr. Justice Spencex*. • 

P. ALWAR CHETTY—Plainti^h^ 

Appellant 

t^ersus 

P. CHIDAMBARA MUDALI and others 
—Defendants—Respondents. 

Aihniuiatratoi' GcnevaVs Act (II of 1874), 17 fo 

20—Protrtfo and AdmiriMrntion (V of 1881), 
X. iX )—Act (X of 1865), 170— 

WndH. Wilts Act (XXI of 1870), s. '2—Hindu d^ing 
intestate—Letters of Administmtion to estate cjjf 
deceased taken out hu Admiuistmtor-Qencml^-^^oa 
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of deceased minor on fhnf date—Sole oj one item of 
property hy son on attnininy m:ijorily —Sithseynent sale 
hy Adininistrutor-General of s nne item of property, 
calidify of. 

If au Adiiiiiiistratoi'-Gonoral takes out Letters ot 
Administration to the estate, iiioveaiile or immoveable, 
of a Hindu dyin<? intestate, tlie whole estate of the 
deceased vests in the Administrator-CTeneral and lie 
can dispose of it without the sanction of the Court, 
in such manner as may appear to him proper. 

An administration' cannot be treated as closed 
until every act necessary for its completion has been 

V * 

done. 

Where, therefore, the Administrator-Ceneral in 
order to realize the commission due to him sold an itt m 
of immoveable property forminff imrt of the estate 
of the deceased while that same item had been 
previously sold by the son of the deceased on attain- 

iiiff mjiiority* ii*j. 

Held, that the sale by the latter was a nullity, as 

that property still vested in the Administrator- 
General. and not in the son. 

Appeal from tlie judgment and decree 
of Sir Charles Arnold White, Kt., Chief 
Justice, dated the 5th September 1906 in 
-Original Suit No. 144 of 1905 of the Higli 

Court. 

Mr. C. K. Mahadeva A ajar, for tlie Ap- 
pellant. 

Messrs. C. Venkatasubharamiah, I I isca- 

natJia Sastri and Short Beives v'j 

the Respondents. 

JUDGMENT. 

Spencek, J.—This is an appeal 


Co., for 


from a 


judgment of the learned Chief Justice sitting 
as a.single Judge on the original .side ot 

the High Court. 

Upon the death of one Rajamanicka 
Mudali, the father of the 1st defencant, 
the Administrator-General was directed y 
an order of Mr. Justice Boddam upon a 
petition presented to him on the original 
side to take out Letters of Administration 
to the e.state of the deceased. Accordingly, 
Letters of Administration, which are Exhibit 
Y,were granted to the Administrator-General 

on the 2Sth March 1899. The 1st defendan 
is said to have attained his majority. oi 
November 19th, 1904. On the same day he 

mortgaged a house belonging to the estate of 
his deceased father in favour of he did 
defendant; and on the ;26th Apr. 190o be 

sold the same bou.se to the plamt.ft 

Rs. 2,500. Subsequently m July 190 d the 

Administrator-General at the 1st defendant s 

request sold this house to the 2nd defendant 
foi^ Rs. 2,300 in order to recover the com¬ 
mission due to him for the administration 
of the estate, and a .sale-deed was executed 


on the Ist August 1905 to that defendant. 
The plaintiff brought this suit for a declara • 
tion tliat the sale by the Administrator- 
General to the 2ud defendant was invalid ; 
but this contention wa.s found against him 
and the suit was dismissed. He now appeals. 

The appellant's Pleader in his arguments 
has raised the following questions:—(1) 
Was the sale by the Administrator-General, 
after the 1st defendant attained majority 
and without tlie orders of the Court, a good 
and valid .sale (2) Did the property vest 
in the Administrator-General by virtue of 
the Letters of Administration and (3) Did 
the property vest in any other members of 
tlie family 

The last point may be briefly disposed 
of by pointing out that if the property 
passed by survivorship to any person other 
than 1st defendant, the plaintiff who claims 
to derive title from 1st defendant will be 
out of Court. 

The answer to the first question must 
depend on the answer to be given to another 
question which is, what powers does the 
Administrator-General possess when dealing 
with the estates of Hindus administered by 
him under Act II of 1?374 

Section 17 of this Act empowers a Court 
to pass such an order as Exhibit K purports 
to be, directing the Administrator-General 
to apply for Letters of Administration of 
the effects of any persons, including Hindus, 
who die leaving assets within tlie local 
limits of tlie ordinary original civil 
jurisdiction of the High Court in the 
Presidency Towns. Section 18 provides tliat, 
in cases where clanger is apprehended of 
such property being wasted before the legal 
successor can be ascertained, the Court may 
authorise the Administrator-General to col¬ 
lect and take possession of such property 
and hold it according to the orders and 
directions of the Court, and thereupon the 
Administrator-General shall be entitled to 
collect and take possession of sucli property 
and if nece^^sary, to maintain a suit for the 
recovery thereof. This section is not a 
section under which Letters of Admini.stra- 
tion are granted, because it expressly refers 
to the contingency of Letters being after¬ 
wards granted. The section under which 
Letters of Administration are granted is 
section 20, and this section contains no word.s 
to the effect that the Administrator- 
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General must act **under the orders and 
directions of the Court.” In the absence 
of any words to the contrary, it may be 
presumed that after receiving the Letters 
of Administration lie should e.xercise his 
ordinary powers as Administrator-General. 
In the case of In the goods of Hari Das 
Duft (1) it was held by Harington, 
J, that an Administrator-General holding 
an estate under section 18 of the Adminis- 
trator-Generars Act pending the grant of 
Letters of Administration would not be in 
any better position than a private Adminis¬ 
trator. In Lah'hand llaindayal v. Gumtibal^ 
Ghelhi Fema v. Giuntihal (2) there is 
an observation at page 153 that an 
Administrator-General who has obtained a 
fiat for Letters of Administration would have 
no higlier authority over, or estate in, the 
deceased’s property than any ordinary 
Administrator would have over, or in, tlie 
property of a deceased Hindu, whatever tliat 
authority or estate might be. The Act 
itself does not deline the powers of the 
Administrator-General. But under the 
Charter of 1860 this High Court was invested 
with power to grant Letters of Administra¬ 
tion in such manner and form as was at 
that time in use, or might hereafter be in 
use, in the Diocese of London and to do 
all other things whatsoever needful and 
necessary on that behalf. (See Morley’s 
Digest, Vol. II, page 619.) 

This leads us to the second question, 
whether tlie estate vested in the Adminis¬ 
trator-General liy virtue of the grant of 
the Letters of Administration, The learned 
Cliief Justice has Iield that it did, notwith¬ 
standing the fact that no vesting section 
is to be found in the Administrator-General’s 
Act. Section 1/9 of the Indian Succession 
Act and section 4 of the Probate and 
Administration Act expressly provide tliat 
the executor or administi’ator of a deceased 
person is his legal representative for all 
purposes and all the property of the deceased 
person vests in him as such. Before these 
sections can be applied, it must be considered 
whether the Administrator-General’s Act is 
a self-contained Act, or wliether it must be 
read subject to the provisions of eitlier of 
these two Acts, so far as they can be 
applied to tlie circumstances of the particular 
case. By section 2 of the Hindu Wills Act 

(1) lie W. N. 193. 

(2) 8 J3. H, C. R. 140 (0. C.). 


(XXI of 1870), section 179 of the Indian 
Succession Act was applied to the Wills of' 
Hindus in the towns of Bombay and Madras 
and was again repealed by section 154 of 
the Probate and Administration Act. The 
result of this is that, so far as the Wills 
of Hindus are concerned, section 17^ which 
ve.sts the estate of a deceased Hindu in his 
Administrator does not apply, although 
certain other sections of the Indian 
Succession Act do apply to Wills of Hindus; 
but the present case, being a case of 
intestacy, will not be governed by the Hindu 
Wills Act (XXI of 1870). Again, if the 
Administrator General’s Act has to be read 
subject to the provisions of the Probate and 
Administration Act, section 4 which vests 
the property in the Administrator will 
apply; and also section 90, which restricts 
the power of an Administrator to dispose 
of property by way of sale or mortgage 
Avithout the previous permission of the Court, 
must be applied. In the Succes.sion Act 
there is no restriction such as is contained 
in section 90 of the Probate and Adminis* 
tration Act, and, therefore, if the cases of 
Hindus dying intestate ought to bo governed 
by the Succession Act, there can be no 
doubt that the estate of the deceased is 
vested in the Administrator and that he 
has full powers to dispose of it in such 
manner as may appear to him proper. With 
reference to the Charter which gives powers 
similar to those in use in the Diocese of 
London, it may be observed that the office 
of the Administrator-General in this country 
corresponds to that of the Public Trustee 
in England, and the powers of a Public 
Trustee, Avhen dealing with small estates of 
a capital value not exceeding £1,000, include 
such powers as arise from the fact that after 
he declares in writing signed and sealed 
by him that he takes over the administra¬ 
tion of the estate, the estate excepting copy- 
hold and stock vests in him as if it were 
transferred to him by a vesting order under 
the Trustee Act. The learned Chief Justice 
has observed in this connection that according 
to the practice of the English Court of 
Probate, the Administrator would have power 
to deal with everything that is covered by 
the grant without obtaining the specitJ 
sanction of the Court, Although the 

Administrator-General’s Act does not, in 
express words, state that all the properties 
over Avhich the Administi'ator-General hw 
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obtained Letters of Administration vest in 
bim, section 33 contemplates the fact that 
estates may be vested in the Administrator- 
General by virtue of Letters of Administra¬ 
tion. In the absence of any words of 
limitation in this Act, we feel no doubt that 
the learned Chief Justice was right in 
holding that the estate of Rajamanicka 
Mudali vested in the Administrator-General. 
It has further been argued that in any 
case the Administrator-General had no 
authority to dispose of immoveables. Al¬ 
though in Kadumbinee Dossec v. Koyhtsh 
Kamince Bossee (3) it was considered that 
Letters of Administration applied only to 
moveables, section 23 (o) has been introduced 
subsequently by Act IX of 1881 and makes 
it clear that there is no distinction to be 
made in India between real property and 
personalty, by declaring that Letters ot 
Administration shall have effect over all the 
property and estate, moveable or immoveable, 
of the deceased throughout the Presidency. 


A further difficulty has arisen in this 
case owing to the provisions of section UU 
of the Probate and Administration Act 
having been embodied in the Letters of 
Administration (Exhibit Y) granted to the 
Administrator-General and printed on the 

reverse of the same. It appears ^om in¬ 
quiries that we have caused to be made that 
it is the practice on the original side to 
print section 90 of the Probate and 
Administration Act on the last page of all 
Eetters of Administration whenever they are 
granted under that Act. 


Whether this section, which restricts the 
power of the Administrator to mortage, or 
transfer by sale, the property of which he 

takes control, was added to the ' 

this particular case by design or <acc^ent 
cannot now be ascertained. But eiBier 
case section 149 of the Probate aod Adminis¬ 
tration Act destroys the ofiect of th 
addition. This section declare.s that no 
thing contained in this Act shall affect the 
rights, duties and privileges of the Admini.s- 
trator-General, Bengal, liladras or Bombay.^ 
Section 52 of the Administrator-Generals 
Act permits Administrators-General of Bom¬ 
bay and Madras to retain a commission of 
5 per cent, upon the amount or value of 


(3; 2 Cl 431. 


the assets which they collect and distribute 
in the due course of administration. 

The administration cannot be treated as 
closed until every act necessary for its 
completion has been done; and such was 
not the case here as may be seen from 
Exhibit T, dated ISth August 1905. 

It, therefore, appears tliat the Admi¬ 
nistrator-General had not, in tlie present 
case, been divested of his powers at the 
time when the sale to the 2nd defendant 
was made, and, therefore, that he was 
acting within the scope of liis authority 
in conducting the sale. In tin's view 
of the case, the plaintiff’s appeal fails 
and must be dismissed. The 2nd and 4th 
respondents: costs (one set) will be borne by 
the estate. Appellant will bear his own 
costs. The 3rd defendant, who took a 
mortgage of the suit house from tlie 1st 
defendant, supports the plaintiff in this 
appeal and pleads that even if the legal 
estate was not divested by the first sale, 
yet the beneficial interest has already passed 
to him to the knowledge of the Adminis¬ 
trator-General and tliat he is entitled to 
retain it in spite of the second sale. 

In regard to tin's contention we are of 
opinion that 3rd defendant’s case must 
stand or fall with the decision of the 
question of the property being vested in 
the Administrator-General at the time when 
1st defendant entered into transaction with 
plaintiff and 3rd defendant. 

The 3rd defendant will bear his own costs 

of this appeal. 

S-4XKARAN Nair, J.—I agree. 

Appeal disviUsed. 



ALLAHABAD HIGH COURT. 

First Civil Appeal No. 395 of 1912, 
November 9, 1914. 

Present: —Mr. Justice Tudball and 
Mr. Justice Ratique. 

NARAIN DUTT— Petitioner—Appellant 

versus 

SUPERINTENDENT of DEHRA DUN— 
Opposite Party—Respondent. 

Loud Acquiffition Act (I of 1894), 4=5. 9, 25(2 )—OhjeC 
of s. 9—Objection uuder s. 9 not taken—Power o 
JJistrict Judge — SuJ^cient reason. 

The object of making an oN\*ner claim under section 
9 of the Land Acquisition Act in respect of land 
notified under the Act to bo acquired, is to enable 
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the Land Aquisition Officer to mako a fair^ 
reasonable and proper award based upon a proper 
inquiry after tlie proper means liave been placed 
before him for holdinj? such inqiiir)\ 

The bare fact that previous negotiations for sale 
had taken place between tlio claimant and the Govern¬ 
ment, is not a sufficient reason for not putting for¬ 
ward a claim under section 9 of tlie Act. 

Section 2o (2) of the Act gives the Judge the right 
to decide as to the sufficiency or otherwise of the 
reasons for a man’s non-aj)poarancc and not putting 
forward his claim under section 9 of the Act, and 
where no sufficient reason is given the Judge ought 
not to interfere with the award of the Collector. 

First appeal from a decree of the District 
Judge of Saharaopur. 

Mr. A. H. C. Hamilton (with him Dr. San¬ 
der Lai), for the Appellant. 

Mr. A. E. Fyves, for the Respondent. 

JUDGMENT.—This appeal arises out of 
proceedings taken under the Land Acquisition 
Act. Notice was issued in pursuance of 
.section 9 of the Act to the present appellant 
and he made no claim as directed under that 
section. The Collector made an award 
and the appellant applied for reference to 
the District Court. In the District Court an 
objection was taken that as he liad made 
no claim under section 9, the Court was 
not empowered to award any compensation 
greater in amount than that mentioned in 
the Collector’s award. The learned District 
Judge held that because there had been 
previous negotiations between the Government 
on the one part and the appellant on the 
other in which the Government liad offered 
to purcliase the land for Rs. 50,000, where¬ 
as the appellant liad offered to sell for, or 
rather had refused to sell for, anything 
le.ss than Rs. 80,000, therefore there was 
sufficient reason for the appellant not 
having put forward, his claim under section 
9 of the Act. lie, therefore, proceeded to 
hear the reference. On behalf of the 
Government no objection has been taken 
to the amount awarded by the District 
Judge, but it is .sought to supptirt their 
case and to defeat the appeal 1 ) 3 '^ urging 
that no rea.son, much less a substantial reason, 
has been siiown for tlie appellant having 
failed to make a claim under section 9 of 
the Act. in our opinion the appellant 
showed no reason, much less a suflicient 
rea.son, for not making the claim. The 
Judge says in bi.s award tliat the appellant 
might well have thought that lie bad made 
it su('Hcientl 3 " clear to Government what 


he wanted. It is perfectly true that the 
appellant offered to sell his property to 
Government for Rs. 80,000 which is the 
value he places upon it. When, however, 
action was taken and notice issued to him 
under the Act, those negotiations had fallen 
through and come to an end. If the appel¬ 
lant had made his claim he would have 
asked for Rs. 80,000, the value he places on 
the propert}', plus 15 per cent, for compulsory 
acquisition. So it is quite clear that there 
was no reason whatsoever for his not having 
made his claim under the Act. The object 
of making an owner claim under section 9 
of the Act is set out in the case of 
Secretary of State for India in Council v. 
Ihshun Dutt (1). It is to enable the Land 
Acquisition Officer to make a fair, reasonable 
and proper award based upon a proper 
inquiry after the proper means have been 
placed before him for holding such inquiry. 
No inquiry as to the value of the land is 
stated to have been made beforehand and 
if the appellant wished to retain his right 
of reference to the District Court, he ought 
in justice to the Government to have come 
forward and placed before the Collector, 
in pursuance of the notice issued, all available 
means to enable that Officer to arrive at a 
correct and proper award. The bare fact 
that previous negotiations for sale .had taken 
place was no rea.son whatsoever for not 
putting forward his claim under section 
9 of the Act. It certainly was not sufficient 
reason. In our opinion section 25, clause 
2, gives the Judge the right to decide as 
to the sufficiency or otherwise of the 
reasons for a man’s non-appearance and 
not putting forward his claim under section 
9. In the pre.sent case no reason, in our 
opinion, was given for this non-appearance. 

In this view the District Judge ought not 
really to have allowed in his award to the 
apptdlant any sum greater than that awarded 
b 3 ' the Collector. But as the Government 
has taken no objection to the amount 
awarded by tlie District Judge either in the 
form of a cross-appeal or cross-objectionsj 
it is not for us to interfere with the amount 
so awarded. Tlie result is that .the appeal 
must fail and is dismissed with costs. 

Appeal dismissed* 

(1) 9 hul. Cas. -I23j 33 A. 37(5; 8 A, L. J. 'll-S.' 
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RAMAKKISHNAM PILLAI V. ROHERT FISCHER. 

MADRAS HIGH COURT. 

Civil Revision Petition No. 254 of 1905. 

November 12, 1906. 

Present: —!Mr. Ju.stice ^Miller. 

RAMAKRISHNAM PILLAI— Defendant 

—Petitioner 

ROBERT FISCHER— Plaintiff- 

Respondent. 

Landlord and fenaiif —Xanjai holdiuy —Ryot’s v/ijh 
to use (I portion oj holding as seed-bed—Dninagps for 

non~culfivntioH —ZGiniiiclar must prove wrong use _ 

Burden of proof. 

Prima facie tlio utilisation of a roasonablo portion 
of a holding for nathmikafi.e., for growintr 

seedlings for subsec|uent transplantation, is a proper 
use of tlio land and to make out a claim for damages 
for non-cultivation of tlip nathankal jdots, the 
zeniiudar must show that rhe plots were wrongly used 
as such or that the rz/ot might and ought to have grown 
a crop to maturity on the same })lots after remov¬ 
ing the seedlings. 

Petition, under section 25 of Act IX of 1887, 
against the decree of the Subordinate Judge 
of Madura (East), in Small Cau.se Suit 
No. 494 of 1904, 

Mr. K, Eamavhandra Aiyor, for the 
Petitioner. 

The Hon’ble Sir V. C. Desikachnriai\ for 
Mr. T. Rangachariar, for the Respondent. 

JUDGMENT.—Tin's case is similar to 
Civil Revision Petition No. 253 of 1905 with 
the addition that there is here a question 
whether the utilization of a portion of the 
land for nathayikal, i. e., for growing seed¬ 
lings for subsequent transplantation, is or is 
not a proper cultivation of the land in due 
season. The Subordinate Judge says the 
landlord is not bound to provide plots for 
seedlings. That may be so, but that is not 
the question. The question is rather whe¬ 
ther the tenant is entitled to grow .seedlings 
for his own tran.splanting and if he does so 
whether he can be made to pay varam for the 
nathankal plot of land, if he is unable after 
transplanting the seedlings to grow on the 
same plot a crop to maturity. 

I have not been shown any case in which 
the point has been decided or any evidence 
in the suits under consideration bearing on 
this question; the allegation that remi.ssion is 
not granted for nathankal is beside the 
point. 

Prima facie the utilization as seed-bed of a 
reasonable portion of a nanjai holding is a 
proper use of the land and prima facie the 
ryot will get all he can out of his holding; it 
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lies, therefore, on the cem/War to show that 

the nathankal plots were wrongly used as 
such or that the ryot might and ought to 
have grown a crop to maturity on tlie same 
plots after removing the seedlings. 

In the absence of such evidence I must hold 
that tlie zemindar has not made out a claim 

for damages for non-cultivation of the 
nathankal plots. 

The decree must be modified by reducing 

the amount awarded to the plaintiff accord- 
ingly. 

Costs will be paid and i’eceived in propor¬ 
tion to succes.s and failure in both Courts. 

Decree modified. 


PUNJAB CHIEF COURT. 

Second Civil Afpeal No. 882 of 1912. 

May 8, 1914. 

Present: —Mr. Justice Johnstone and 
Air. Justice Rattigan. 

NABl BAKHSH— Plaintiff—Appelalnt 

versus 

Musammat AIEHR BlBl— Defendant_ 

Respondent. 

Custom—Adoption hg iridou' of her cO‘U'ife's son 
effect of—Uiftbijsonless proprietor of land to several 
persons in equal shares—Suit by collaterals on death, of 
donees u ithout issue. 

An adoption by a widow of her co-wife’s son does 
not have tlie elfect of making him her heir to the 
prejudice of her father’s agnatic iieirs. 

Where a sonicss proprietor made a gift of liis 
landed property in equal shares to his daugJiter, her 
son and the son of his other pre-deceased dauWiter 
and on the death of the 1st daughter’s son his share 
passedtothe daugliter, on asuitbytlie collaterals on lier 
deatli for recovery of lands gifted to lier and lier son : 

Held, that the donor did not create a joint tenancy 
with remainder to the siirvivorand that, therefore, the 
suit was not barred by reason of one of tlie donees 
being alive. 

Second appeal from the decree of the 
Divisional Judge, Sialkot, dated the 11th 
Alay 1912, reversing that of the District 
Judge, Sialkot, dated the 23rd December- 
1910, decreeing the plaintiff’s claim. 

Afes.srs. Devi Dayal and Ahmad Hassan, 
for the Appellfmt. 

Air. G. C. 2\arang^ for the Respondent. 

JUDGAIENT.—The full pedigree-table 

is given in the judgment of the learned 
Divisional Judge, but the following 
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sufficiently explains the relationship of the 
parties for the purpose of this appeal :— 


DASWANDHI, 


r 


Jiwan, married—Karm Dad 
—married Musamniaf 
Karm Bibi 




Lai Din (dead). 


Mum mmat 

Karm Bhari, 
1 
I 

Kala. 


Chiragh Din, married— 
M'lMtnmnt Mohr 
Bibi (defendant 
No. 1), 


Daughter married Bludla 
(defendant No. 2). 


Karm Dad, the husband of Mzisammat 
Jiwan, had a second wife, Mnsammat Karm 
Bibi, by whom he had a son, Chiragh 
Din.' The latter died in 1895, leaving a 
■widow, Musammat Mehr Bibi (defendant 
No. 1), and a daughter married to Bhulla 
(defendant No. 2). About the year 1865 
Daswandhi made a gift of the whole of 
his property, in equal third shares, to (1) 
his daughter, Mnsamviat Jiwan, (2) Lai 
Din (the sou of Miisammaf Jiwan), and 
(3) Kala (the son of his daughter, 
Musammat Karm Bhari, who had died prior 
to the date of the gift). These gifts were 

unsuccessfully challenged by Daswandhi’s 
collaterals, their suit being dismissed on 
the ground that they were too remotely 
related to the donor to contest Ins action. 
Daswandhi died in 1870, and Lai Din 
in 1877. The latter left no issue and 
the third share gifted to him passed 
on his death to his mother, Musammat 

Jiwan. 

Upon the death of Mimimmaf Jiwan the 
collaterals of Daswandhi brought the pre¬ 
sent suit in which they claim to recover 
the lands gifted to Musammat Jiwan and 
Lai Din from Musammat Mohr Bibi, 
who is in present possession. The ground 
upon which tlie claim is based is that 
the gift to Musaunnat Jiwan and her son 
enured only for the benetit of the donees 
and their lineal descendants, nud that ns 
neither Lai Din nor Musamuiaf Jiwan had 
left any such iss\io surviving, the property 
reverted, under the well-recognised ami 
general rule of eushor.ary law, to llio 
agnatic licirs of the donoi’.^. 

The defendants impleaded were Musammat 
J^lghr (Uic wido>Y of Chiragli) and 
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Bhulla, the husband of her deceased 
daughter, and their defence to the suit 
was two-fold. In the first place, they 
pleaded that Musammat Jiwan had- in her 
life-time adopted Chiragh Din (the son of 
her husband by her co-wife) and that 
consequently Chiragh Din’s widow, Musam¬ 
mat Mehr Bibi, was entitled to hold 
possession for her life, and in the second 
place, that Bhulla was also one of 
Daswandhi’s collaterals and that in his 
presence plaintiffs had no right to sue for 
possession. 

These were the only pleas urged by 
defendants, and the District Judge decided 
both in favour of plaintiffs. Bhulla ac¬ 
cepted this decision and preferred no appeal 
to the Divisional Judge, but Musammat 
Mehr Bibi did appeal and urged that 
plaintiffs’ claim to Lai Din’s share was 
time-barred, that Musammat Jiwan and 
Lai Din had paid off certain mortgage 
charges and that consequently plaintiffs 
could not recover the land without paying 
defendant, who was the representative of 
Musaimnat Jiwan and Lai Din, the said 
amount, and that Chiragh Din had been 
proved to be the adopted son of Musammat 
Jiwan. 

There was obviously no force in any of 
these contentions. Musammat Jiwan, as the 
mother of Lai Din, would in the natural 
course of things be allowed by the collateral 
heirs of Daswandhi to enjoy for her life 
the property given to her son, and her 
possession of it was clearly permissive and 
in no sense adverse to plaintiffs. Nor 
again would any adoption by her of 
Chiragh Din (a total stranger to the ffimily 
of Daswandhi) have had the effect of making 
him her heir to the prejudice of her father’s 
agnatic heirs. 

As a matter of fact, the District Judge 
has found, and quite rightly, that there 
is no evidence whatever to support the 
allegation that Musammat Jiwan adopted 
the son of her co-wife, but even if she had 
done so, it is clear that her action could 
not pos.sibly have affected plaintiffs’ rights 
to succeed by reversion on failure of her 
lineal descendants. 

The plea that Musammat Mehr Bibi wa.s 
entitled to be reimbursed for moneys paid 
by Musammat Jiwan to redeem certain 
ipoptgjiges i3 (i mere after-thoujflit apd 
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ntterlj^ untenable in any event. Cniiragh 
Din and bis widow are not tbe heirs of 
Miitiammnf Jiwan, and apart from the ob¬ 
jection that there is no proof that Mtfsam- 
mcit Jiwan spent any money in redeemini^ 
mortgaees on tlie land in suit, Mnsamninf 
Mehr Bibi would have no right to claim 
compensation for any such expenditure, 
had it been established. 

So far as Mnsammat Mehr Bibi’s own 
pleadings and grounds of appeal were con¬ 
cerned, there can be no doubt that her 
defence to the claim mu.st have failed and 
the decree of the District Judge has been 
upheld. But the Divisional Judge set up an 
entirely new case for her, and him.self 
evolved a line of defence which has never 
suggested itself to either defendants or 
their legal advisers. He has assumed, in 
the absence of any evidence and purely on 
what he regards as probabilities, that 
Daswandhi, when he made the gift to the 
three donees in 1865, ^S’ntended to give 
them a joint tenancy, with remainder to 
the survivor or her is.sue in the event of 
the descendants of either becoming extinct.*’ 
Having assumed this fact, and having given 
Daswandhi the credit for creating an estate of 
a highly technical nature, an estate probably 
unknown to the personal law of Daswandhi 
[JogestcavKarainDas v.Ram Chandra (1)1 
and most assuredly unknown to Daswandhi 
himself, the learned Judge, in defiance of 
the pleadings and the facts upon the 
record, proceeds to import into the case 
a highly technical rule of English con¬ 
veyancing and to hold that Kala, the sole 
surviving donee under Daswandhi’s gifts, 
is in law the rightful heir, by .survivor¬ 
ship, to Musammat Jiwan, and that as long 
as he lives, plaintiffs can have no locus 
standi to sue for possession of any part 
of the property originally given by Das¬ 
wandhi. Upon this extraordinary ground 
the learned Judge has dismissed plaintiffs’ 
suit and has brushed aside, as a matter of 
no possible moment, the very important fact 
that Kala has never a.sserted any right to 
the property in .suit. He has, further, 
completely ignored the actual pleadings of 
the parties and has dismissed the suit by 
applying to it a technical rule of English 
conveyancing (and that, too, erroneousljO, 
without giving the plaintiffs an opportunity 


of slimving tliat Daswandh;, an uneducated 
Punjab agriculturist, could not possibly 
have had that rule in his mind when he 
made the gifts, in distinct shares, to the 
three donees. Had plaintiffs had this 
opportunity, they could have pointed to 
the fact that when Lai Din died, Kala did not 
take a half share with Musammat Jiwan 
deceased’s property, whereas if the 
Divisional .Judge’s view is correct, Kala and 

Mnsammnf Jiwan must have succeeded joint- 
ly to Lai Din’s property. 

We must further take exception to the 
remarks of the Divisional Judge when he 
says that the gift to Mn.^'ammnf Jiwan 
stands as it did when the collaterals 
originally sued to have it set aside, and 
that it cannot be impugned now any more 
than it could be then. Plantiffs do not 
now impugn the gift. Their contention is 
that tbe donees (MusauDnaf Jiwan and Lai 
Din) have .since that litigation died without 
i.ssue and that under the ordinary’' rule of 
customary law, tbe property reverts to 
them ns tbe ultimate beirs of the donor.s. 

It is idle, therefore, for the learned Judge 
to observe that what was done and decided 
in the former case cannot now be undone. 
Plaintiffs do not ask for anything to be 
undone. They accept the previous decision 
hut allege that facts are now entirely 

different, and obviously their contention is 
correct. 

In the circum.stances it is to be regretted 
that the Divisional Judge went out of hi.s 
way to as.sert that it was deplorable that 
plaintiffs should be induced to file .suits 
like this and waste money on them because 
their legal advisers do not grasp the 
elementary principles of law,” and tu 
stigmatise this as a meddlesome .suit.” 
These^ observations were most unfair to 
plaintiffs and their legal advisers and were 
quite uncalled-for and unjustifiable. 

In our opinion, plaintiffs were fully 
■ justified in preferring their present claim, 
and their suit must have succeeded had the 
learned Judge him.self adjudicated upon it 
in the ordinary way and with reference to 
elementary principles of pleadings. 

We accept the appeal and, setting a.side 
the decree of tlie Divisional Judge, we 
restore that of the District Judge. Respond¬ 
ent J^^st pay costs tl^roughout. 

4ppeal accented, 


(1) g3 q. 670 (P, 0.)j 23 I, A, 87* 
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GOPALA KRISTNA YACHENDRULA VARU V. SECRETARY OF STATE. 


MADRAS HIGH COURT. 

Civil Appeal No. 143 of 1911. 

October 9, 1914. 

Present: —Sir John Edward Power AVallivS, 
Kt., Offg. Cliief Justice, and Mr. Justice 

Sesliagiri Aiyar. 

Unde Pajaha Baja Sri Pajn Velngofl 
Sri Raja GOPALA KRISTNA 
YACHENDRULA VARU BAHADUR, 

K. C. I. E.— Defexdant—Appellant 

rerstts 

The SECRETARY of STATE for INDIA 
IN COUNCIL AND others—Plaintiffs 

—Respondents. 

Eafteme}itsAn {V oj 1882), .v. 7, ills, (h), (i\ (liafinc- 
tion hetireen—Natural stream, test and essential.<i of 
—Owner of land helow, right of, to dam back natural 
stream—Riparian owner, right of—Damming of natural 
stream to better cultivate, whether ordinary agricultural 
operation. 

Whoro a stream has a continuous flow at the 
beginning but subsequently (livcr.sifios itself over 
a vast area of land, it is a natural stream and the 
owner of the adjacent land below lias no right to 
put a dam across it to the injury and damage of 
the upper land-owners. 

Per Wallis, Offg. C. J .—As the erection of a bund to 
dam back the water of a natural stream isan infringe¬ 
ment of a natural right, as declared in section 7, 
illustration (/i)of the Easements Act, the water of such 
a stream passing inadetined channel should be allowed 
to flow without material alteration in its quantity or 
direction. 

Per Seshagiri Aiyar, J. —The essential attributes of a 
natural stream are that it must have a fairly defined 
course; it must move; and its water must be capable 
of identification. It need not always bo confined with 
banks, nor need it have a continuous flow or a width 
of particular diimmsions. 

The distinction between illustrations (h) and (/) of 
section 7 of the Easements Act is this: In the former 
case the water must flow in a natural stream, in the 
latter, although there may be no defined channel 
the wiiter must have a regulated course. The one 
deals with the developments of a stream, while the 
other deals with its beginnings. At the beginning of 
a stream, it is not to bo expected that water will flow 
within woll-d«‘lincd bounds. 

It is op oi to a p'^rson to protect himself against 
extraordinary floods. The right of any other person is 
not in ((uostion in such a case, as each one has a right 
to use means to prevent a iiossible sudden danger. 

Every riparian owner .should so conduct operations 
on his property as not to affect injuriously those 
al) )ve and below him. 

To put U[) a dam to enable one to better cultivate 
Ins fields is not an ordinary agricnltural operation. 

Appeal again.st the (lecreo of the District 
Court of Gimtnr iti Original Suit No. 25 
of 1908. 

Mes.srs. T. R. Ranuichandra Ji/er and Air. 
S. Snhrainania Iper, for tlie Appellant. 

The Government Pleader^ for the Respondents, 

X ■ 

• - 


JUDGMENT. 

Wallis, Offg. C. J.—The plaintiff is the 
Secretary of State, the first defendant the 
Rajah of A^enkatagiri, and other defendants 
are ryots of the village of Vasapallipadu 
in the Guntur District. The .suit is brought 
for the removal of a bund or dam placed by 
the defendant across what is alleged by the 
plaintiff to be a natural stream of salt water, 
known as the Nallavagu, which has the effect 
of throwing back the saline waters of the 
stream on to the lands of the Government 
village Allur and sending it into the ir¬ 
rigation tanks of the village to the injury 
of the wet crops raised with the tank water. 
The District Judge has given the plaintiff a 
decree and the 1st defendant appeals. The 
bund in question was put up first in 1896 
and was removed by the orders of.the Divi¬ 
sional Officer at the end of 1897. It was. 
again put up in 1904 and after some cor¬ 
respondence this suit was instituted for its 
removal in 1908. The main defence put 
forward was that the Nallavagu .was not a 
stream flowing in a defined course at this, 
point. AVitnesses were examined and cross-. 

* 

examined at very great length to prove 
this, and a very lengthy argument based on 
their evidence was addres.sed to us by. the 
learned Vakil for the appellant who, on 
the other hand, passed very lightly over the 
documentary evidence for the twelve years 
preceding the . filing of the suit. Tliis is- 
not surprising, because reference to the. 
correspondence which passed and to the. 
statements which were taken from both sides 
during that period shows that this contention 
was raised for the first time in the first 
defendant’s written statement and that till. 
then .no one had ever doubted that it was.a 
natural stream. 

» 

The upper reaches of the Nallavagu* "ad¬ 
mittedly form a natural stream, though like > 
other sti’eams in this part of the cemntry 
it only flows during the north-east monsoon, ‘ 
from October to December, and for a short 
time after heavy showers at other periods of 
the year. Some three or four miles higher 
up than the suit bund the stream bifurcates, ‘ 
one branch taking a north-easterly course and 
finding its way into the Buckingham Canal, 
which Hows parallel with the coast, while the > 
branch now in question admittedly flows in i 
an easterly or south-easterly direction down / 
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to a point above two miles distant from the 
place where the bund was erected and 

then, according: to the defendants, ceases to 

now in a defined channel and spreads over 
the surface of the country, whereas according 
to the plaintiff, it pursues its course to the 
site of the bund and before the bund was 
erected, flowed southward through tlie wet 
lands of the defendant’s Vasapallipadu village 
and ultimately found its way into the Bucking¬ 
ham Canal further soutli. 


801 


the plan Exhibit 
say the Nallavagu 
cliannel, the water 


Below the point C in 
lA, where the defendants 

ceases to flow in a defined - 

IS admittedly confined on the right bank and 
does not overflow to the south over the 
Vasapallipadu lands until it reaches the site 
of the bund. If it spread out at all it must, 
therefore, have been to the north and if there 
was nothing on the north to contain it, it 
must obviously have spread over the country 
until it was absorbed and verj'- little water 
could have found its way to the bund site. 
On the other hand if, as appears to have 
been the case, the natural configuration of 
the country to the north was such that saline 
water admittedly flowing down the Yagu to 
the point C was subsequently directed to the 
bund site whence it flowed down through the 
defendants’ lands, this would appear to be 
sufficient to satisfy the definition of a natural 
stream in the explanation to section 7 of the 
Easements Act, viz.^ a stream flowing by 
the operation of nature only and in a natural 
and known course.” I confess that it appears 
to us very largely a case of res ipsa loqiUt 2 u\ 
seeing that admittedly the saline waters 
brought down by the Yagu found their way 
to the site of the bund and then before its erec¬ 
tion flowed down into the wet lands of the 
defendants. 

How long this state of things had existed 
is not perhaps very material. It may be that 
the other branch became silted up and that 
in consequence a larger volume of water passed 
down the branch in question than bad former¬ 
ly been the case. The fact that the northern 
branch is clearly marked in the survey map 
of 1862 while the other is not, makes this 
probable. There are near the point of bifur¬ 
cation the remains of a bund which is said 
to have been erected about 1872 and to have 
fallen into ruins or been dismantled fibout 
1879. This bund, no doubt, had the effect 


of sending most of tlie water down the north¬ 
east branch. According to the earliest state¬ 
ment of the Allur ryots m 1896 it was removed 
or allowed to fall into disrepair because the 
[yofs on the north-east branch objected that 
It caused their lands to be flooded. This 
again is not improbable, as in the correspond- 
ence which passed prior to suit tliere is a 
letter of the 1st defendant, Exhibit I, in 
which It IS stated that the erection of a similar 
bund would have that effect. AVhatever tlie 
origin of the south-east branch of tiie Nalla¬ 
vagu it seems perfectly clear that in tlie 
rainy season it was flowing in a natural 
stream at the site of the suit bund in 1896, 
when the bund was first erected, and for many 
years previously. The statement, Exhibit N 
taken by P. W. No. 4 from tlie Yasapallipadii 
ryots on 14th August 1896 in answer to the 
complaint of tlie Allur ryots, shows that there 
was then no question of its not being a natural 
stream. Ihey say they were present wlien 
the officer inspected the bund and the course 
taken by the Nallavagu, and describe the 
Nallavagu as following south of the bund 
tlirougli their wet lands forming marshes or 
grass-grown hollows. Exhibit L2 is the 
report of the officer and Exhibit L15 the 
plan submitted by him in which the course 
of the Yagu is clearly shown both above and 
below the bund. The subsequent petition of 
the Yasapallipadii ryots. Exhibit L.5, dated 
25th September 1896, denied that they had . 

newly erected a bund to the said Nalla- 
vagu.” Similar statements by them are to 
be found in LIO, dated the 6th January 1897. 
Exhibit L13,dated 6th August 1897,is an order 
for the removal of the bund. The bund was 
removed on 26Ui September 1897, Exhibit 
0. 2, dated 10th October 1897, is a 

complaint of the Allur ryots that the bund 
was being re-erected. The order for the 
removal of the bund was set aside as irregular 

on 9th December 1897,Exhibit J7, and nothing 
more is heard of it until Exhibit L16 dated 
22nd September 1904, which is a complaint of 
its haying been recently re-erected. Exhibit 
L17 is the Revenue Inspector’s report 
and Exhibit L18 the plan lie prepared at the 
time. Exhibit R of 14th November 1904 is the 
reply by the 1st defendant to the letter 
written to him by the Sub-Collector of Ongole 
complaining of the erection of the bund to 
divert the course of the Nallavagu. In 
his reply the 1st defendant refers to tlie 
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damage done by the Nallavagu sti-eam ” 
to the wet lands of the Vasapallipadu 
village which are below the suit bund. 
Exhibit lA is a plan prepared shortly 
after on 20th November 1904 by the As¬ 
sistant Engineer. Tlie defence relies very 
much on this plan, because it shows the 
-waters as spreading out at the point C 
about two miles above the bund, but 
this plan, which was made in the middle 
of the north-east monsoon, shows the 
state of things then existing conse¬ 
quent on the erection of the bund which, 
as the Executive Engineer says in his 
evidence, had the effect of throwing back 
the waters of the Vagu, raising tlieir level 
to a considerable distance higher up the 
stream and making them overflow the dry 
lands on the north. The same observation 
applies to the evidence of ^Mr. Pogson, the 
architect and surveyor called by the 
defendants as their 1st witness. He visited 
the place during the rainy season imme¬ 
diate before the trial and observed the 
state of things caused by the bund during 
heavy rain, a state of things which would 
have been very different if the bund had 
not been there. In my opinion the admis¬ 
sion made by the defendants in the corre¬ 
spondence, the plans prepared in 1896 and 
1904, and the admitted facts of tlie case 
all show conclusively that tlio Nallavagu 
flowed in a natural stream at the place 
where the suit bund was erected, and I 
think this is also the effect of the oral 
evidence whicli I do not propose to 
examine in detail. If this be so, tbe 
erection of tlie suit bund was admittedly 
an infringement of the natural rights of 
the plaintiff as declared in section 7, illustra¬ 
tion (/i), of the Easements Act that the 
water of the natural stream passing through 
the lands of his Allur village in a defined 
natural channel sliould be allowed to flow 
Avithin his limits without material alteration 
in quantity or direction. 

Even if tliere was no natural stream 
flowing in a defined natural channel 
through the plaintifFs lands adjoining the 
site of the bund, wliicli was erected just 
over file border lino in tlie 1st defendant’s 
lands, 1 do not think tliis would make any 
dilferonco, becau.se I think the bund Avould 

equally be an infringement of the plaintiff’s 


natural rights as the owner of .the upper land 
that Avater naturally rising in or falling on 
such land and not passing in defined 
channels should be allowed by tbe owner 
of adjacent lower land to run naturally 
thereto. The defendants say that, if there 
is no natural stream, they are not bound 
to allow tbe water to run down on to their 
land and quote Mahamaliopadkyaya Ennga 
Ghariar v. Municipal Council of Ktim~ 
hal' 07 iam (1). That decision proceeded on 
an alleged conflict betAveen the natural right, 
recognised in illustration (a) to section 7, of 
every OAvner of land in a town to build 
on such land subject to any Municipal laAV 
for the time being in force, and the natural 
right defined in illustration (z) of every 
owner of upper land against the owner 
of adjacent loAA'er land in respect of 
Avater naturally running in or falling on 
such land and not flowing in defined chan¬ 
nels. Illustration (a) does not apply to 
the present case and the question decided 
in that case does not arise here, but the 
defendants rely on an observation of 
Subramania Iyer, J,, at page 546 that the 
right mentioned in illustration (0 is a 
right only in the sense that the passage 
of Avater from the higher to the lower close 
gives no right of action to the OAvner of the 
latter, that being but tbe result of the 
operation of the laAvs of nature. ” I don’t 
think this passage should be taken apart 
from its context. As a general proposition 
it appears to be unsupported by authority 
and with great respect I am unable to 
accept it. To say, as tbe defendants do, 
that, Avhile the plaintiff as OAvner of the 
upper land in the open country Los a 
natural right that Avater naturally running 
in or falling on his land and not flowing 
in defined channels should be alloAved by 
the owner of adjacent lower land to run 
naturally tliereto, the latter has a right 
to erect just over the border of his land 
a barrier Avhich has the effect of throw¬ 
ing the Avater back upon the land of 
tbe upper OAvner, appears to me to be in 
direct contradiction to the language of the 
section as Avell as to the law on which the 
section is founded. In Mensies v. Bari of 

Brcadalhnne (2) the Lord Chancellor cited 

(1) 20 M, 639; 1 M. L. T. 383: 16 M. L. J. 6^2. 

( 2) (1823) 3 Bligh (n. s.) 414 at p. 420; 4 Bag, Rop. 

1387; 32 R. R. 103. ^ 
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with approval the following passage from 
the Digest (Dig. 39 t. 8. 1, 1), opns quod 
quis fecit nt aquani cxcluderet^quae e.vnndante 
palude iiinqmm ejns refluere solet, si ea jyalns 
aqua plnvia amphatHt\ eaqne aqua repJnsa 
eo opere agris vicini noceatj aquae phiviae 
actione cogetnr follere^' , that is to say, the 
action equaeplnviae or of rain water will lie 
against a landowner for tlie removal of 
a work erected by him to keep water ofp 
his land whicli naturally overflows on to 
it from a marsh, when in time of heavy 
rain the water forced back by the work 
so ^constructed does damage to the lands 
of the adjoining owner. To the same 
effect are the decisions Broder v. SaiUard 

(3) and Ilurdmau v. North-Eastern Jlnilway 
Co. (4). which was approved in Wlialleij v, 
Lancashire and Yorkshire Bailwaij Co, 
(5). The present seems to be one of the 
class of cases referred to by Brett, M. R., 
in that case at page 136, *\vhere your 
property is subject to the defect that, 
unless you can prevent the injury which 
tlie ordinary course of nature will bring 
upon it by transferring it to your neigh¬ 
bour’s property, your property must suffer 
as the natural consequence of its position.” 
In such a case, as pointed out by the 
Master of the Rolls, an owner who to cure 
the defect to his own property were to 
turn the water on to his neighbour’s land 
would be liable to an injunction and 
damages. I do not think that this can 
be said to be the case of an extraordinary 
peril coming on the defendant’s lands, 
because the evidence is that for at least 
more than 30 years before suit, and possibly 
very much longer, these saline waters have 
found their way in times of heavy rain to 
the site of the suit bund and flowed on 
to the defendant’s lands. No authority has 
been cited to us to show that the fact that 
natural water carries certain amount of 
saline matter in solution which renders it 
injurious to crops in any way, takes it out 
of the law governing the distribution of 
natural surface water, and I think that 
cases such as Rex v. Pagham Levels Com- 

(3) 2 Ch. D. 692; 45 L. J. Ch. 414; 24 W. E. 1011. 

(4) 3 C. P. D. 168; 47 L. J. C. P. 368; 38 L. T. 339; 

26 W. R. 489. 

(5) 13 Q. B. D. 131; 53 L. J. Q. B. 285; 50 L. T. 472; 

R. 711; 48 J. P, 500, 


missioner (6) and Nield v. London and North 
Rail,cay Company {!) no application to 
the present case. The Government Pleader 
does not support the award of damages 
and the decree will be modified accordingly. 
Otherwise, in my opinion, the appeal fails and 
must be dismissed with costs. Tlie defend¬ 
ants will be restrained from diverting or 
obstructing the course of the south-eastern 
branch of Nallavagu stream at the site of 
the suit bund or elsewhere so as to prevent 
the same from flowing in its natural course 
past the site of the said bund, and they 
will be directed to remove so much of the 
suit bund or any other work as may 
wholly or partially divert or interfere with 
the flow of the south-eastern branch of the 
Nallavagu stream in its natural course. 

Seshagiri Aiyar, J. —The suit is by the 
Secretary of State for India for the removal 
of a bund erected by the 1st defendant, 
the Rajah of Venkatagiri, and his tenants 
across a stream known as the Nallavagu. 
Both parties admit that this stream originates 
in the Ongole Taluk and that up to A 
(I shall refer to plan I A, as it was 
filed for the defendants and as its accuracy 
as representing the state of affairs as it 
existed at the time of its preparation in 
19C4 was not questioned by the plaintiff), 
it has a defined course. The 1st defend¬ 
ant contends that from A it proceeds 
in a north-easterly direction as a well- 
defined stream, and tliat it is not a stream 
in its passage in the south-westerly direction 
from A. It is common ground that there 
is a bifurcation at this point. It was 
finally admitted by the defendants that 
from A to C in the south-easterly course, 
Nallavagu has all the requisites of a run¬ 
ning stream ; they allege that beyond C, it 
diffuses itself over a large area. It is not 
denied that despite this diffusion, the water 
of Nallavagu finds its way through depres¬ 
sions into a marsh and that ultimately 
its waters empty themselves into the 
Buckingham Canal. The defendants state 
that from A to C the distance is a mile 
and a quarter and from C to the Buckingham 
Canal, it is four miles. They say that this 
irregular flow of water from C caused 
considerable damage to their crops as it 

(6) 8 B. & C. 355; 2 Man. & Ry. 468; 6 L. J. K 
(o. s.) 338; 108 Eng. Rep. 1075; 32 R, R. 407 

(7) 10 Ex. 4; 44 L. J. Ex. 15; 23 W. R. 60.’ 
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was saline, and that in order to enable 
them to cultivate their fields to the best 
advantage they put up the dam complained 
of. They do not dispute that the effect of 
this dam is to throw a great quantity of 
water on the lands of the plaintiff during 
the flood seasons, but they demur to hav¬ 
ing caused any actual damage to the crops 
grown on plaintiff’s lands. The District 
Judge came to the conclusion that the 
defendants were not entitled to raise a dam 
and directed its removal. He did not find 
any actual damage, and awarded nominal 
damages. The first defendant has appealed. 

The first question for consideration is 
whether Nallavagu is a natural stream in 
its south-easterly course. The evidence is 
not very full and definite, but after giving 
my careful consideration to the arguments 
advanced by the learned Vakils for the ap¬ 
pellant I have come to the conclusion that 
it is a natural stream. It was pointed 
out that in the surveys carried on by the 
plaintiff, the lands through which Nallavagu 
passes up to C are not entered as river¬ 
bed, whereas in its north-easterly direction 
this has been done. This may show that 
from A to C the outlet has been more 
recent than from A to B. For more than 
30 years from 1878, this part of Nallavagu 
has been in existence and yet the survey 
officers have not recorded the numbers 
through which it passes as river-bed. I 
do not think that mucli importance should 
be attached to this omission. I see no 
reason to disbelieve tlie evidence of P. W. 
No. 4. He was a Revenue Inspector of Ongole 
in 1896. It was in that year that the 
defendants fir.st put up a dam across the 
Nallavagu very near the site of the present 
one. He inspected the locality and submit¬ 
ted a report (Exhibit L2). He also .submit¬ 
ted a sketch of the course of the stream 
(Exhibit L5). This plan was not made by 
a professional man and its very imperfections 
impress me with its truth and honesty, 
ihe legal significance which would attach 
to the Nallavagu, if it were regarded as 
a natural stream, was unknown to him. 
The report and the plan may be said 
practically to be ante lifetn motam, and I 
am preparted to act upon both. The plan 
traces a very defined course in 1896 and 
is confirmed by the report Kxliibit L2. In 
the witness box he lias given evidence in 


support of the existence of the course o£ 
the .stream. P. W. No. 6, the hamam of Allur, 
one of the villages through which the stream 
passes, and who was one of the signatories to 
report Exhibit L in 1896, supports the Revenue 
Inspector. I see no reason to discredit 
this evidence. I have rejected from con¬ 
sideration the evidence of the other villagers, 
because they are interested. As against the 
evidence of P. W. No. 4 and P. W. No. 6 there 
is the evidence of D. W, No. 3, the Tahsildar 
under the defendant. He does not give 
any definite evidence and is not supported 
by any record which he has made. The 
other evidence for the defendants is that 
of persons who are interested in the result 
of the litigation. I do not place any reliance 
on it. My conclusion is that up to the 
year 1896, Nallavagu flowed in a south¬ 
easterly direction in a defined channel. It 
may be, as contended by the appellants, that 
the branching off in this direction was only 
about 1878. However, the existence of a 
ruined masonry bund at A is against 
this contention. It is amply proved that 
in or about the year 1872 a ma.sonry 
dam was put up near the point of bifurca¬ 
tion either by or at the instance of the 1st 
defendant. Unless the stream had been 
flowing south, it was hardly likely that 
such a permanent construction to divert its 
cour.se would have been thought of. I am 
inclined to think that this south-easterly 
course of the Nallavagu most have existed 
even prior to 1872. At any rate it is 
clear that from 1878 it had been flow¬ 
ing in this direction. In that year the 
evidence shows that the dam was either 
breached or washed away; abont that time 
the branch in the north-westerly direction 
was becoming silted up. Consequently a 
large volume of water must find its way from 
A to C and downwards. 

Even if I feel any doubt regarding this 
conclusion of mine, I am satisfied that on 
the facts admitted by the defendants, the 
Nallavagu in the south-easterly direction 
was a natural stream in the eye of the 
law. As stated by me already, it is con¬ 
ceded that from A to C in this direction it 
has all the requisites of a natural stream. 
It is from this point that a defined course 
is denied to it. It is said that it has no 
banks, that it does not pa.ss within Bpe-‘ 

cified limits, and that it has not a marked 

. . . « ‘ 
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flow,^ These, it is argued by the learned 
A akils for the appellant, are essential to 
constitute a stream. It is in evidence that 
from C the Nallavagn passes through zanii}b 
lands at first, thence througli Government 
lands and finally spreads itself out over a 
large extent of zatjiDi ands. It is to prevent 
this diffusion that the dam, according to 
the defendants, was erected. It is admitted 
by the witnesses whose lands will be 
submei’ged if the dam were removed that 
before the year 1896, the water of the 
Nallavagu found its way, though not within 
banks on either side, into a marsli nearly tliree 
miles lower down and ultimately emptied 
itself into the Buckingham Canal. See D. W. 
No. 2 at page 244, D. W. No. 3 at page 248, 
D. W. No. 4 at page 251, D, W. No. 6 at page 
263, D. W. No. 14 at page 276 and D. W. 
No. 10 at page 265. This last witness is 70 
years of age. He says: portion of the water 

of this southerly branch flows over the wet 
lands of Vasapallipadu and empties itself into 
the Buckingham Canal,—I have known this 
for the last 50 years.” There is absolutely 
no reason whj'’ this witness should be 
disbelieved. The evidence above set forth 
establishes that up to point C for a mile 
and a quarter from the point of bifurca¬ 
tion there is a defined stream, from that 
point the water moves and is not stag¬ 
nant, it spreads itself out over a large 
area, and ultimately finds its way into the 
Buckingham Canal. In accepting this 
evidence on the side of the defendants, it 
must be allowed that from point C up to 
the Buckingham Canal, the course is not 
well-defined, there ai’e no visible bunds 
restricting the flow of the water. Do these 
facts take away from the character which 
the Nallavagu has up to C ? 

The question to be considered is, what 
are the attributes of a natural stream? 
Lord Tenderdon in Rex v. 0 ffordshire (8) 
said that *'water flowing in a channel be¬ 
tween banks more or less defined” formed 
a water-course. It has since been decided 
that there need be no continuous flow of 
water. Angell in his book quotes from 
an American decision which says: It is 

not essential to a water-course that the 
banks should be absolutely unchangeable, 
the flow constant, the size uniform, or the 

(8) 1 B, & Ad. 289 at p. 301; 8 L. J. (o. s.) K. B. 

351^ 109 Eng. Rep. 794. 


waters entirely unmixed with earth or 
flowing with any fixed velocity: but the 
law does not and cannot fix the limits of 
variation in these particulars” (Angell 
on Water-Courses, page 4, YH Edition). 
1 he facts of this case are on all fours 
with Gtllet V. (9); Macomhe?' v. 

(rW//v// (10) quoted by Angell in the foot¬ 
note (1) at page 3. Famham collects all 
the authorities bearing on the question and 
in Volume^^II, page 1564, points out that 
tlie term water-course” lias been extended 
to depressions in...a prairie country which 
drain large extents of territory of enormous 
quantities of surface water, altliough they 
have no well-defined channels or banks, 
but still are well-defined water-courses for 
.surface water.” The opinion of Kelly, C. B., 
in Holker V. Porntt (11) fully supports this 
view although in the Appellate Court [Holker 
V. Porrift (12)] the point was left open. 
Whitehead v. Parks (13) takes the same view. 
The passages in Volume 40 of the Ameri¬ 
can Kncyclopiiedia to which our attention 
was drawn by the learned Vakils for the 
appellant are somewhat contradictory in 
their character. It often happens that the 
various States of the United State.s adopt 
different interpretations of well-known terms. 

It is not safe to rely upon isolated pas¬ 
sages to be found in this volume for the 
definition of water course. Farnhain draws 
attention to tliese conflicting views and 
states the general trend of the American 
Law on the subject. I accept his state¬ 
ment as expre.ssing the view wliich finds 
most favour with eminent Judges in that 
country. Reason and principle are in favour 
of the view suggested. A volume of water 
which has acquired a di.stinctive character 
as a stream up to a point does not lose it 
by the fact that in the rest of its course 
it is not well-defined. From an examina¬ 
tion of the authorities the attributes of a 
natural stream may he thus summarised. 

It must have a fairly defined course. It must 
move. Its water must be capable of identifi¬ 
cation. It need not always be confined 
with banks. It need not have a continuous 

flow. Its width need not be of parti- 
(9 • 30 Conn. 180. 

(10) lOS Mass 219; 11 Am. Rep. 349. 

(11) 8 Ex. 107; 42 L J. Ex. 83; 21 \V. R. 414. 

(12) L. R. 10 Ex. 59; 44 L. J. Ex. o2;33 L. T. 125 23 
W. K. 400. 

(13) 2E.& X. 870: 27 L. J. Ex. 169; 11.3 R. R. 863. 
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cular dimensions. It is by these tests 
that a natural stream has to be judged. 
I aiii of opinion that in the case before 
us tlie Nallavagu satisfies all the positive 
requirements above mentioned and is a 
natural stream. The recent decision in Villuri 
j\.di)ici)'ayatici v. PoliTneru PciYniid^i (14) practi¬ 
cally agrees with this conclusion of mine. 

It was argued by the learned Govern¬ 
ment Pleader that even apart from the 
question of the Nallavagu being a natural 
stream, the action of the defendants in 
putting up the dam so as to flood the 
plaintiff s lands with saline water is ac¬ 
tionable. The language of illustration {() 
to section 7 of the Easements Act is relhd 
on, while illustration (Ji) deals with wafer 
in a running stream. Illustration (0 is 
limited to water rising or falling on the 
land of the upper owner. I liave felt some 
doubts whether tin's illustration is not 
confined to cases where a spring has its 
origin in the upper land or serves as a bed for 
n waterfall. In DomaPs Civil Law, the 
rule is stated in these words;—If waters have 
their course regulated from one ground 
to another, whether it be by the nature of 
the place, or by somo regulation or 
by a title or by anancient possession, the pro¬ 
prietors of the said ground cannot innovate 
anything as to the ancient course of the waters. 
I hus he wlio has the upper grounds cannot 
change the course of the waters, either 
by turning it some other way or rendering 
it more rapid, or making any other change 
in it to the prejudice of the owner of the 
lower ground.s. Neither can he who has 
the lower estate do anything that may hinder 
his grounds from receiving tlie waters which 
they ought to receive and that in the man¬ 
ner winch lias been regulated. Earnham 
in commenting upon tliis rule says that even 
in regard to surface water there must be a 
well-regulated flow, before interference with 
It becomes actionable. In the Digest the rule 
IS stated slightly (lifleiently (See rule 110 

Ware s Roman Water Law, page 57). liut 
as pointed out hy the Lord Chancellor in 
Menzws V. JlrcMane (2) there are conllict- 

ing views on thi.s subject. The collection of 

authorities made byiMr.AV'aro sliowsit. Under 
these circum.stance.s, 1 do not feel justihed in 
presuming that the Indian Legi.slature intend- 


* ^ * 

ed illustration (i) to represent the views of 
Ulpian in Digest 39, t. 3, 1, 1. The distinc¬ 
tion between illustrations (/i) and (f), in my 
opinion, amounts to this. In the former 
case the water must flow in a natural stream. 
In the latter although there may be no defined 
channel, the water must have a regulated 
course. The one deals with the develop¬ 
ments of a stream while the other deals >vith 
its beginnings. Atthebeginning of a stream, 
it is not to be expected that water will flow 
within well-defined hounds. Even in such a 
state the upper owner is entitled to say that 
its natural course should not he obstructed 
provided the water moves on regularly. It is 
true that in Hnrdvian v. North-Eastern 
Railway Company (4) Cotton, L. J., held 
that a lower owner is not entitled to protect 
himself against the flow of rain water falling 
on the upper land, hut the learned Lord 
Justice would, I think, exempt the carrying 
on of agricultural operations from this rule. 

I do not think that that case affects the 
question we have to decide. In that case, a 
Avail Avas erected in the course of a building 
Avliich had the effect of totally shutting out 
the drainage of the Avater for the field above. 
I shall, therefore, not rest my decision upon 
illustration (f). I think this case is govern¬ 
ed hy illustration (/i). I prefer to decide this 
case on the footing that there is a stream. 
Mr, T. R. Ramaclmndra Iyer argues that the 
defendant was justified in putting up a dami 
on his own land to save Ins property from 
being inundated hy the floAV of the saline 
AA'ater. He draAvs a distinction betAveen 
preventing a nuisance before it reaches a 
man s land and taking steps to free himself 
from it after it has entered his land. In the 
former case, the action Avill be justifiable 
tliougb it may cause damage to the upper 
owner. In the latter case, care aviII have to 
be taken to see that the upper OAvner is not 
injured. I fail to see any I'eal distinction 
between the two classes of cases. The cases 
Avhicli Avere quoted, to Avhich I shall presently 
refer, relate to extraordinary floods. It baa 
been held that it is open to a person to protect 
lumself against such dangers in anticipation. 
I ho right of any other person is not in 
question in such cases. Each one has a right 
to use means to prevent a possible sudden 
danger. The decision of Bramwell, B., in Nield 
V. //m Lnndon and North-Westeim R<uUvay Co, 
has been much relied on. It is stated in 
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that judgment that tlie flood is a common 
enemy against which every man has a right 
to defend himself,” and that the law allows 
a kind of reasonable selfisliness in such 
matters, but the sentences which immediate¬ 
ly follow make a reservation in cases “where 
there is a natural outlet for natural 
water.” This case, therefore, does 
not apply to conditions where the 
ordinary flow of water in a natural stream 
is concerned. Tt was argued that as the 
upper owner will be damaged by the dam 

only during the season of flood, this case is 

within the rule I’elating to extraordinary 
floods. The fact that a larger volume of water 
will year after year flow in a channel during 
well-known periods will not constitute tlie 
water an extraordinary flood. There are very 
few perennial streams in this country; and 
the extension of the doctrine of extraordinary 
floods to streams which during particular 
seasons let out a large quantity of water 
would render the position of the upper 
riparian owner entirely insecure. I think the 
principle of Nield v. London and North- 
Western Raihvay Cto (7) should be conhned 
to cases where the anticipated danger is 
occasional, abnormal and unusual. Menzies v, 
Breadalhane (2), wliich Bramwell, B., quotes 
with approval in Nield v. The London and 
North-Western Raihvay Co. (7), lays down 
quite distinctlj'' that a riparian proprietor 
should not erect mounds on his premi.ses to 
protect himself from ordinary floods if the 
result of so doing will be to cause damage to 
the proprietor on the opposite bank. The 
Lord Chancellor points out in this case that 
under the Scottish Law, which follows the 
Roman Law in this respect, though the river 
threatens to change its channel you cannot 
protect yourself to the prejudice of the 
opposite proprietor.” As regards the law 
of England, he says there can be no doubt on 
the point. The various cases to which we 
have been referred in the course of the argu¬ 
ment can be grouped under one or the 
other of these two cases, I shall very 
briefly notice them. Rex v, Pagham Level 
Commissioners f6) is followed in Nield v. 
London and North-Western Railway Co. (7). 

The defence erected in that case was 
intended as a protection against inroads of 
the sea which, in the language of Lord 
Tenderden, L. J., was a common enemy. In 


Attorney-General v. Earloi Lond^daleiX 5) Tice- 
Chancellor iMalines says tliat the principle 
of protecting mischief against a common 
enemy has no application to natural 
streams. Tiie case of Rylands v. Fletcher 

(16) and Madras Railway Comjjany 
v. Zaniindar of Parvefinagarani (17) belong 
to the same category. On tlie other hand 
in M}ner v. Gthnour (18) Lord Kingsdown 
laid down that a riparian owner should 
so use his rights as not to interfere with those 
of otlier propi'ietors either above or below 
him. This lias been accepted as the correct 
exposition of the law on tlie subject in Orr 
ILoing v. Colqnhonn (lOL In this case Lord 
Blackburn after an elaborate discussion of 
the question states the law to be: the owner 
of the banks of a non-navigable river has an 
interest in having the Avater above him flow 
down to him and in having the water below 
liim flow away from him, as it has been Avont 
to do. ’ 1! halley Lancashire and 

Yorkshire Railway Coniptnnj (o) lays doAvn 
that although a man may not bring the Avater 
on his land, he has no right to protect his 
property by transferring the mischief from 
liis oAvn land to that of another. These 
principles have never been departed from in 
the subsequent cases in tlie English Courts, 
In this country Avhere facilities for the 
drainage of Avater have not been j'et provided 
to the same extent as in England, it is 
necessary to .see that the OAvners of property 
on the banks of streams are not alloAved to 
gain advantages to themselves at the expense 
of others; noAvhere is there greater need for 
the strict enforcement of the doctrine that 
each riparian owner should so conduct oper¬ 
ations on his property as not to affect in¬ 
juriously those above and beloAv liim. We 
are governed in most cases by considerations 
of inaninl and usage and it Avould lead to 
disturbances to allow any one of the OAvners 
to introduce innovations which AA'ould render 
his neighour's exercise of ordinary rights 
of property infructuous. Mr. Kamachandra 
Ij^er .said that by erecting a dam his client 
AA'as not doing anything extraordinary; 

(15) 7 E(t. 377; 3S L. J. Cli. 535; 20 L. T. G4j 
17 W. R. 2l<). 

nu) 3 H. L. 330; 37 L. J. Ex. IGl; 19 b. T. 220. 

(17) 1 1. A. 3G4; 14 B. L. K. 209; 22 W. R. 279. 

(18) 12 Moore P. C. 131; 7 ^Y. R. 32S; 3 L. T. 98; 

14 Eng. Rep. S61; 124 R. R. 3. 

( 19 ) 2 App. Cas. 839. 
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he wasonly engaged in agricultural operations. 
I think the learned Government Pleader 
is right in pointing out that the putting 
up of a dara to enable the defendants to better 
cultivate their fields is not an ordinary 
agricultural operation. 

There are not very many Indian cases 
dealing -with the question. Gopal Beddi v. 
Clienna Beddi (20) is only an illustration of 
the principle laid down in Nield v. London 
and North-Western Baihvay Company (7). Mr. 
Justice Shephard in following Bex v. Pagham 
Level Commissioners (6) has not adverted 
to the distinction which has been maintained 
in the later case in Attornley-General v. Earl 
of Londsdale (15). Subramania Iyer, J., in 
Mahamahopa/lhyaya Banga Chariar v. 
Municipal Council of Kumhakonam (1) lays 
down that where there is a conflict of rights 
between two owners, that one who wants to 
exercise his ordinary rights should be protected 
although by that exercise he may injure his 
neighbour. The case itself related to the 
erection of buildings in an urban area. Text- 
writers and Courts have recognised that in 
such areas, it would be injurious to public 
welfare that a person should be prohibited 
from building because he will thereby cause 
danger to his neighbour. There is the 
sanction of Roman Law for this position. 
See Farnham, Volume III, page 2607 and 
40 American P]ncyclopa'dia, page 643, Even 
in such a case, it is said that some provision 
by way of drain, should be made in order 
that the neighbour may not suffer by an 
overflow. I do not think the learned Judge 
intended to lay down that the principle 
regarding conflict of rights sliould bo extend¬ 
ed to agricultural areas in rural parts. If 
that was the intention, I must respectfully 
differ from such a proposition. 

In Sankarappa Naicker v. Pari Naicker 
(21) SankaianNair and Oldfield, JJ., limited 
the application of this rule to urban areas. 
I entirely agree with that conclusion. 

My conclusions are that the Nallavagu is a 
natural stream and that the defendant is 
not entitled to put up the dam complained 
of, as it Avould result in inflicting injury 
upon the plaintiff. 

20) 18 i\r. 1 . 58 ; 4 ;\r. u. .t. 2U 

21) 2Un(l. Cas. 02; 25 M L J 270; (1913) M W 

N. 040. ^ • 


Having regard to the decisions in AhduL 
Hakim v. Gonesh Butt (22); Iman Ali v. 
Poresh Mundul (23) the only declaration the 
plaintiff is entitled to is that the defendant 
should not put up a bund which will have 
the effect of submerging the plaintiff’s lands. 
If he can adopt measures by which he can 
protect himself without causing an injury to 
the plaintiff’s lands, he is entitled to do so. 

Appeal dismissed; Decree modified, 

(22) 12 C.323. 

(23) 8 C. 468; 10 C. L. R. 396. 


ALLAHABAD HIGH COURT. 

Civil Revision Application No. 138 op 1914. 

December 14, 1914. 

Present: —Mr. Justice Chamier and 
Mr. Justice Piggott. 

KANHAI LAL and another—Plaintiffs— 

Applicants 

verrus 

MUL CHAND and others—Dependants— 

Respondents. 

Civil Procedure Code {Act ro/1908), s. 115—RetiVion 
—Rejection of amendment application—No irregularity 
-High Courts potcer of, to interfere — Jurisdiction, 

Wiien a Subordinate Judge, holding that the 
expression “future interest*’ used in a decree means 
interest from the date of decision and not from the 
date of the institution of the suit, disallows an 
application for the amendment of the decree, he 
commits no in'cgularity; and whether his decision is 
right or wrong, the High Court has no jurisdiction to 
intorforo iu revision. 

Revision against the decree of the Officating 
Subordinate Judge of Shahjahanpur, dated 
the 26th of June 1914. 

FACTS.—The applicants bought a suit 
on a mortgage and claimed Ra. 16,851-1-6 
for principal and interest up to the date of 
tlie suit. They also asked for future 
interest. The Court decreed the claim 
with costs and six per cent, per annum 
future interest. The oflSce prepared a 
decree awarding Rs. 16,851-1-6 and costs and 
declared the same to be due on the date on 
which the suit was decided. It also allowed 
interest on this amount from the date of decision 
to the date of realization. The plaintiff 
put in an application for amendment of the 
decree contending that they were also allowed 
interest from the date of the suit. The 
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Subordinate Judge rejected the application. 

Hie plaintiffs applied in revision to tlie 
Higli Court. 

Ml*. Gulzart Ltil^ for the Respondents, raised 
a preliminary objection to the effect that 
no revision lay. The . lower Court first 
passed a decree under Order XXXIV, rule 
4. It decided by its judgment that future 
interest with the principal amount claimed 
and costs was decreed to the piaintiffs- 
applicants. The decree was framed by tlie 
lower Court in accordance with the judg¬ 
ment. An appeal lay against that decree 
if there was any grievance to tlie plaintiffs- 
applicants. Tlie order under revision was 
simply an order construing the decree and 
the judgment, and deciding that the decree 
was in accordance with the judgment. 
Ihe lower Court had the jurisdiction to 
decide the matter in any way and no revision 
could lie against such an order. 

Mr. Lain Mohan Banerjee^ for the Appli¬ 
cants:—The lower Court was bound to prepare 
the decree under Order XXXIV, rule 4. Under 
the provisions of that rule, the lower Court 
was bound to award to the plaintiffs in the 
decree the interest from the date of the 
suit. The Court was bound to grant the 
interest from the date of the suit at the con¬ 
tractual rate. This was so held in Mnsamniat 
Eajwanta Ktiar v. Sham Narain Singh (1) 
and the lower Court was bound to interpret 
the decree in a way which would give effect 
to the provisions of law. Failure to do so 
was failure to exercise jurisdiction and if 
the ower Court refused to amend the 
decree, and to interpret it according to law, 
it faileu to exercise jurisdiction and its 
order was open to revision by the High 
Court. 

He relied in Raghtcnath Das v. Raj Kumar 

( 2 ). 

JUDGMENT.—This is an application for 
revision of an order of the Subordinate 
Judge of Shahjahanpore declining to amend 
a decree. The applicants suing on a mort¬ 
gage claimed Rs. 16,851-1-6 on account of 
principal and interest up to the date of 
suit. They asked for future interest, that 
is, interest after the date of the institution 
of the suit. The Court decreed the 
claim with costs, and six per cent, per 

(1) 23 Inch Cas. 88; 12 A. L. J. 283; 37 A. 220. 

(2) 7 A. 876; A. W. N. (1885) 256. 


annum future interest.” The office pre- 

®J 1 declared that 

K.s. on account of principal and 

interest and R.s. 20-i on account of co.sts, 
total Rs lb,0oo-l-t), were due to the plaint¬ 
iffs on January 9th, 1914, that i.s tJie date 
on which the suit was decided and allowed 
the plaintiff.s intere.st on the last-mentioned 
sum from tliat date till realization at the 

P®’’ ■'‘'iiiuiii. The 
plaintitls by an application which appears 
to have been prepared on January 20th 
1914, but wa.s not filed until April 21st, 
1914, asked the Court to amend the decree 
which they said was not in accordance 
with the .ludgment. They contended that 
the judgment allowed interest from the 
date of the suit up to the date of realiza¬ 
tion on the amount claimed. The Subordi¬ 
nate Judge says: “From the perusal of 
the judgment it appears that the Court 
did not allow interest from the institution 
up to the date of the decree and, there¬ 
fore, the decree is all right,” aiid’the ap- 
plication was di.sallowed. Thus it appears the 
Subordinate Judge construed the e.xpression 
future interest to mean interest from the 
date of decision, and not from the date of 
the institution of the suit. He may have 
been wrong and the Court when deciding 
the case may have intended to allow 
interest from the daR of the institution of 
the suit; but it is impossible to .say that 
the Subordinate Judge has acted irregu¬ 
larly. He had jurisdiction to decide wron"-- 
ly as well as to decide rightly; and whether 
he was riglit or whether he was wrong 
we are unable to entertain this application 

in revision. We, therefore, dismi.ss it with 
costs. 

Application dismissed. 


MADRAS HIGH COURT. 

Civil Revisiox Petitiox No. 253 op 1905. 

November 12, 1906. 

Present: —Mr. Justice Miller. 

SEEPHARAMA IVER—Depexdaxt^— 

Petitioxer 

versus 

ROBERT FISCHER— Plaixtipf_ 

Respoxdexi’. 

Landlord and tenant —Vuvaui n^rceme it—Coii lUion 
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to cuUirafe land in due sea.con, whether reasonable 
—Damages for non-observance of condition^ measure of. 

Tlie condition in a varam a^eement which obliges 
the ryot to cultivate the land in due season is not un¬ 
reasonable, provided that it is not read as insuring 
the rent in all seasons. In case such condition is not 
observed, the measure of damages is the average 
yield of neighbouring land. 

Petition, under section 25 of Act IX of 
1887, against the decree of the Subordinate 
Judge of Madras (East), in Small Cause Suit 
No. 493 of 1914. 

Mr. K. Ramachandra Aiyar, for the Peti¬ 
tioner. 

The Hoti’ble Sir V. C. BesMkachanar, for 
Mr. T. Rangachariar^ for the Respondent. 

JUDGMENT.—Tlie condition in the pnita 
tendered which obliges the ryot to cultivate 
the land in due season cannot be said to be 
unreasonable in a varam agreement, provided, 
of course, that it is not read as insuring the 
rent in all seasons. 

Here I am bound by the finding that the 
defendant might have cultivated the land 
had he closen to do so. 

The measure of damages applied by the 
Subordinate Judge, the average yield of 
neighbouring land, is in my opinion the 
right one. 

The petition is dismissed with costs. 

Tetition dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 468 of 1912. 

October 15, 1913, 

Present: —Mr. Mittra, Offg. A. J. C. 
TIKARAM —Defendant—Appellant 

versus 

Seth GHASIRA^I —Plaintiff—Respondent. 

Central provinces Tenancy Act (A7o/]898), 85, 

115 —Tenant can save one holding if vnahle to save 
another—Surrenderhy tenant^ effect of, on his mortgagee 
— Partition—Order of Srftlemciit Officer, whether neces¬ 
sary—One holding could he split up into several by 
consent of landlord and liis tenants. 

A holding cun be split up by a landlord and 
Ins tenants witli mutual consent and without tho 
order of a 8)'ttlomcnt Ollicer. If a partition made 
hy two i)er.sons intoroRtf'd in two portiunsof a holding 
is accepted hy the landlord, each becomes seiumito 
holding. 

♦Section 85 of the Central Trovinecs Tenanev Act 

contemidales ejectment only from tho lioldin'g in 
respect of which an atrear is due. In other words, 


it is open to a tenant to pay up tho arrear on one 
holding and save it from forfeiture, though ho be 
unable to pay what is duo on another holding. 

A surrender by a tenant will not prejudice the 
rights of his mortgagee when the mortgage is not 
voidable at the instance of the landlord. 

Appeal against the decree of the District 
Judge, Narsinghpur,datedtheSlst July 1912, 
reversing that of the Subordinate Judge, 
Narsinghpur, dated the 10th April 1912. 

Mr. G. P. Dick, for the Appellant. 

The Hon’ble Sir B. K. Bose^ for Re¬ 
spondent. 

JUDGMENT.—This is a case where, if 
the facts are properly appreciated, there is 
little difficulty in applying the law. 

The defendant-appellant, Tikaram, admits 
the allegations made by the plaintiS in the 
first nine paragraphs of the plaint. I 
propose, therefore, to summarise the allega¬ 
tions made in those paragraphs. 

The plaint states that ^lohanlal and Bali- 
ram were the occupancy tenants of field No. 
86, area ]7f acres, rent Rs. 2G-8-0. On 
3rcl August 1893, that is before the coming 
into force of the new Tenancy Act of 1898, 
a thirty years' znrpeshgi lease was given to 
tl'.o plaintiff, of a part of the holding, namely, 
of 14 highas, with rent at rupees twenty-one. 
It is now admitted before me that the plaintiff 
lias failed to prove the landlord’s consent 
to the transfer, though such consent was 
alleged in the plaint. The then maJgtizar 
went on accepting from the plaintiff Rs. 21 
as rent out of the total rent for the holding, 
Rs. 26-8-0. When the new Settlement came 
into force the rent of the holding was enhanc¬ 
ed to Rs. 35. The old number 86 was now 
numbered as Nos. lOS^J, 133/1, 133/2. The 
portion mortgaged to the plaintiff came 
henceforth to be numbered 133/1. There 
was no distribution of the rent Rs, 35 by 
the Settlement Officer. 

In paragraph 7 of the plaint, the plaintiff 
says that with the consent of the malguzar 
rupees thirty was fixed as the rent for 
No. 133/1, tho plot in the possession of the 
mortgagee, and the plaintiff has been paying 
this rent accordingly. 

In paragraph 6 it is stated that the rent 
for this plot for Samhats 1964, 1965 and 
1966 was duly paid by the plaintiff to Tika* 
ram, Musamwat Gomti and Mttsanxfnat 
Radlia, the malguzars of the village. 

The plaint then refers to a partition of 
tho village as the result of which plot 
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'No. 133^1 has fallen to the share of Musam- 
mat Radha and Miisanimaf Gomti. 

On the 24th June 1909 Tikaram brought a 
suit for the rent of Nos. 1331, 133'2 and 108/2 
for1964 and 1965 and after giving 
credit for Rs. 30 a year, claimed Rs. 5 a year 
and obtained a decree against the tenants, 
Avhich was followed up by their ejectment from 
all the plots. These proceedings are alleged to 
be collusive though the defendant-appellant, 
Tikaram, denies it. 

The plaintiff questions also Tikaram, the 
lamhardar's right to sue alone after the 
partition for rents due prior to 'the partition. 

The plaintiff* asks for a declaration that the 
decree obtained against the tenants is not 
binding on him and prays for possession of 

No. 133 T. 

Mifsammat Radha and Musavunat Gomti 
(defendantsNos. 2 and 3), to whose share plot 
No. 133.1 has been allotted at the partition 
of 1909, repudiate tlie action of the LamhaV’ 
dar Tikaram, The case has been contested 
throughout by Tikaram alone who has no 
longer any interest mi tlie plot in suit. 

The first Court dismissed the suit, holding 
that the mortgage was without the consent 
of the landlord and that Tikaram, as lainhar- 
dar, had authority under the Wajih-nl-arz 
to institute and carry on the proceedings 
against the tenants. On appeal the District 
Judge held that Tikaram had a right to 
carry on the ejectment proceedings. On the 
authority of Jena Bapu v. Iiam Eao (1) the 
lower Appellate Court found that the land¬ 
lord must be deemed to have ratified the 
mortgage in favour of the plaintiff, though 
at its inception it was voidable for want of 
consent. The District Judge was of opinion 
that the plaintiff should have been called 
upon to pay the balance of the rent before 
a suit for rent against the tenant could be 
instituted. He has passed a decree for pos- 
.session of No. 133/1 on condition that the 

plaintiff deposits the amount decreedin the rent 

suit. The defendant No. 1 has preferred this 
second appeal, but there is no appeal by the 
plaintiff. 

The lower Appellate Court’s finding that 
the landlord has ratified Uie mortgage has 
been questioned in the first ground of appeal. 
It has been found by the Court below that 
the rent for the plot in the mortgagee’s 


possession has been always accepted from him 
with full knowledge of the transfer, and that 
tlie receipts are in tlie mortgagee’s name. 
1 may also point out that it was at the mort¬ 
gagee’s request that a separate rent of 
rupees thirty was fixed by the landlord for 
plot No. 133 1. The conclusion arrived at by 
the District Judge is fully supported by the 
autliorifcy of the ruling which he cites. 

I am of opinion that when the landlord 
agreed to distribute the rent on each parcel 
separately, the parent holding was split up 
into two holdings. The mortgagee’s object in 
making tlie request was to secure an independ¬ 
ent liability for his plot unconnected with 
the liability of tlie other plots. This was 
an arrangement acceptable to the landlord, 
for at least thirty out of thirty-five rupees 
would be punctually paid by a well-to-do 
money-lender such as the plaintiff is. The 
mortgagee had a number of years yet to enjoy 
his plot under his mortgageand was practical¬ 
ly in the position of vendee. If a partition, 
made by two persons interestrd in two por¬ 
tions of the holding, is accepted by the land¬ 
lord, each becomes a separate holding. The 
receipts filed in the case do not suggest any 
intention on the part of the landlord to pre¬ 
serve intact the joint liability of all the plots. 
The appellant’s learned Counsel has shown 
no authority for the proposition that with¬ 
out the order of a Settlement Officer no 
holding can be split up by tlie landlord and 
tenants with mutual consent. I hold that 
plot No. 133 1, rent Rs. 30, is a separate 

holding. 

It is admitted that the rent for No. 133/1 
was punctually paid not only for Samhats 1964 
and 1965, the two years for whicli the suit 
was brought, but also for Samhat 1966. 
There was, therefore, no arrear in respect of 
this holding. Whether there should be a 
separate suit for arrear of rent in respect of 
each holding, as held in Jagannath Prasad 
V. Tori (2), I am clear that section 85 of the 
Tenanc 5 '- Act contemplates ejectment only 
from the holding in respect of which an 
arrear is due. In other words it would be 
open to a tenant to pay up the arrear on one 
holding and save it from forfeiture, though 
he is unable to pay what is due on another 
holding. 


(1)15 C. V,h. B. 99. 


(2) 29 A. 18j 3 A, L. J. 6JO, A. W. X. (1906) 253. 
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In the suit brought by Tikaram, it was 
open to the tenants to have pleaded that no 
arrear was due in respect of No. 133/1. bo 
long, however, as the decree stands it is binding 
on them. Can this be regarded as a case of 
forfeiture, when no forfeiture has been incur¬ 
red as a matter of fact ? Their consent to the 
decree places that decree on no higher 
footing than a voluntary surrender. The case 
of Bam Saran Das v. Ra7n Fergash Das 
(3) seems to support this view. 

I have already held that the finding of the 
lower Appellate Court that there was a 
ratification of the mortgage before the in¬ 
stitution of the rent suit, is one binding on 
me. We have, therefore, to consider the 
effect of a surrender by a tenant on the 
rights of his mortgagee holding a valid 
mortgage. Section 115 of the Transfer of 
Property Act, though not applicable to the 
case, codifies the doctrine of Common Law 
on the point. As held by Ismay, J. C., in 
Bhuray v. Lala Vishwaaatk (4), such a 
surrender will not prejudice a mortgagee 
when the mortgage is not voidable at the 
instance of the landlord. In such a case 
the tenancy has, in consideration of law, a 
continuance. 

1 need not express any opinion ns to 
whether Tikaram alone could maintain the 
rent suit and the subsequent ejectment 
proceeding. 

In my opinion, the plaintiff was entitled 
to an unconditional decree for possession 
without payment of the rent duo on the 
other plots, but no cross-objection has been 
filed by the plaintiff. The appeal fails and 
is dismissed with costs. 

Appeal (lisinlssed. 

(3) 32 C. 283. 

(4) 2 N. L. 11. 170. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 875 ok 1911. 

May 14, 1914. 

Freseiif :— Mr. Justice Johnstone and 
Mr. Justice Rattigan. 

NATH A SINGH— Defendant—Appellant 

versus 

MANGAL AND OTHERS—Plaintiffs— 

Respondents. 

Cuxtom — Adupliu7i — Sinter'ti sou-Iidjim Jafs of 
Biliodar JuUundur 


The adoption of a sister’s sou or a gift to sucli a' 
person is not allowed by custom of the Bajwa Jats of 
Jullundur district, and the onus of proving the 
contrary is upon the person setting up the custom. 

Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated 
the 9th May 1911, affirming that of the 
Subordinate Judge, first Class, Jullundur, 
dated the 23rd December 1910, decreeing 

the claim. 

Messrs. Dnni Chand and Badr-ud’‘Din 
Kureshly for the Appellant. 

Mr. Asquitliy for the Respondents. 

JUDGMENT.—The parties are Baowa 
Jafs of Nikodar Tahsil, Jullundur District. 
Plaintiffs, who are the collaterals in the 
fourth degree of one Sawan deceased sue 
for possession of the land left by the 
deceased, on the allegation that the defend¬ 
ant, Natha Singh, the son of Sawan’s sister, 
took possession thereof upon his uncle's 
decease and had mutation effected in his 
name. The defendant pleaded that the land 
in dispute had not descended from an 
ancestor common to the plaintiffs and 
Sawan ; that Sawan had adopted defendant 
in his infancy and brought him up ns a son; 
and that in addition Sawan shortly before 
his death had made a gift of his property 
to defendant. 

The Subordinate Judge held that the 
property was ancesti’aT; that plaintiffs were 
related to deceased in tlie fourth degree; 
that an adoption had in fact taken place, 
though in all probability only shortly 
before tlie execution of the deed of adoption 
which was dated the 17th March 1909 ; that 
the said adoption was invalid by custom; 
and finally that the alleged gift in favour 
of defendant had not been pi-oved. He, 
accordingly, granted plaintiffs the decree 
prayed for. 

The Divisional Judge on appeal agreed 
with the Suboi'dinate Judge that the gift 
had not been proved and that the alleged 
adoption, even if it took place in fact, was 
contrary to custom and invalid. He, ac¬ 
cordingly (without coming to any finding 
as to whether the property was ancestral 
or wliether an adoption had in fact taken 
place), dismissed defendant's appeal. 

A further appeal has been filed by the 
defendant in this Court, and the main 
contention urged on his behalf is that there' 
is no proof that the land in question is 
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ancBstral quu tliG plaintiifs and jliat as a 
result, the mere fact of his adoption would 
suffice to oust the plaintiffs who, in the 
event of the property being self-acquired, 
would have no Ioc7is standi to contest the 
validity of the adoption. 

After hearing lengthy arguments, we are 
of opinion that plaintiffs have succeeded in 
showing that the land in suit originallj'" 
descended from the common ancestor, Gola, 
who founded the village v'ery many years 
ago. The statement made by the pro¬ 
prietors of the village in 1885 at the time 
of Settlement is conclusive upon this point. 
They then asserted that the village had 
been founded by their ancestor, Gola, and 
that the lands held Ijy them had descended 
from him, though in the course of time 
various branches of the family liad divided 
areas intei‘ sc. The presumption then is 
that this land, which was originally 
ancestral, has continued to bear the same 
character and it was for the defendant to 
prove that it had lost that character. He 
has not been able to show that it has 
ever passed out of the hands of the de¬ 
scendants of Gola, and in these circum¬ 
stances we must hold that the first Court's 
finding is correct and that the land is 
ancestral. 

Upon this finding it is liardly necessary 
for us, in face of the Full Bench ruling in 
Ralla V. Budha (1), to add that the onus 
of proving that Bajiva Jafs of Jullundur 
District recognise the validity of the adop¬ 
tion of a sister’s son lay very heavily upon 
the defendant. The instances cited by him 
are mostly irrelevant, and those that are in 
point date from a time long since past and 
it is impossible to obtain full details with 
regard to the circumstances surrounding 
them. In the case of Amru, for instance, 
he is said to have given three-fourths of his 
land to his daughter before the first Settle¬ 
ment, but we have no particulars as to 
whether there were any reversioners or 
whether they consented to the gift. The 
other instance relates to a case of a 
daughter’s son and was decided so long ago 
as 1863. On the other hand, in addition to 
the Pull Bench ruling cited, we have a com¬ 
paratively z'ecent decision (Civil Appeal No. 

(1) 50 P. U. 1S93 (F. TJ.). 


418 of 1894) by Division a Bench of this 
Coind to the effect that the adoption of 
a sister's son, or a gift to such a person, is 
not allowed by custom of the Hindu Jats’ of 
the Jullundur District. 

Upon these authorities we agree with the 
Courts below that the adoption, if it took 
place in fact, was contrary to custom and 
that defendant had no right to the land for 
which plaintiffs have brought the present 

suit. The appeal is con.sequently dismissed 
witli costs. 

Appeal dismissed 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Secoxd Civil Appeal No. 381 of 1913. 

February 25. 1914. 

Present: —Mr. Hallifax, A. J. C. 

HUSEN — De pendant—Appe l lant 

versus 

RAJARA^M—Plaintiff—Respondent. 

Elinor -Sale hj dc frtcto guardiam validity of _ 

Limitation Act {IX of \\)0S),Sch. /, .Ir/. dl—Suit to tfet 
a!>ide sale. 

An alienation of the property of a minor by a 
person wlio is tliat minor’s guardian de facto, but not 
de Jure, is not mci'cly voidable but absolutely voic] 
and the minor need not sue to have it set aside before 
he can obtain possession of the property. 

Ai-ticlc yj of the Limitation Act does not apply 
wlierc the sale is void. 

Appeal against the decree of the Divisional 
Judge, Nerbudda Division, dated the 11th 
March 1913, confirming that of the Sub¬ 
ordinate Judge, Nimar, dated the 15th Novem¬ 
ber 1912. 

Dr. E. S. Gour and Mr. S. R. Pandit, for 
the Appellant. 

Mr. J. Mitra, for the Respondent. 

JUDGMENT.—The plaintiff, Rajaram, is 
the son of 'Musammat Lawangai, the younger 
of the two widows of his father, Nahad or 
Naharu. On the 25th of February 1905 
his father’s elder widow, Musammat Jamnai 
acting on his behalf as his guardian, exe¬ 
cuted a .sale-deed of his property in favour 
of the defendant, Husen Rangrez, for Rs. 2,000. 
At that time the age of Rajaram was be¬ 
tween 13 and 17 years. One Kushal, .son of 
Gulba, joined Musammat Jamnai in the execu¬ 
tion of the deed of sale. He was apparently 
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cousin to the plaintiff, but it seems to 
have been admitted all through the case 
that he had no title to the property and 
was not a necessary party to the transfer. 
The two widows and Rajaram lived together, 
and the elder widow, Jamnai, seems 

to have managed tlie property and the family 
affairs. The suit out of which this appeal 
arises was filed by Rajaram on the 23rd 
of June 1911, that is to say, within six 
years and four months of the execution of 
the sale-deed by his step mother. His own 
mother, Mnsammat Lawangai, is still alive. 

Rajaram alleged in his plaint that he was 
then about nineteen years of age and that 
the sale-deed of February 1905 was void, 
because it was for no consideration and 
because neither of the executants had any 
right to deal with his property. He prayed, 
therefore, that he might be restored to 
possession of his property, making an offer 
at the same time to refund to the defendant 
any part of the con.sideration stated in the 
deed of sale which might be found to have 
been received for necessary purposes and 
for his benefit. He added an alternative 
prayer for joint po.ssession in case it should 
be found that Kushal was owner of a share 
at the time of the transfer. It has been 
found in both the Courts below that Rajaram 
was not twenty years old when he instituted 
this suit and that of the consideration 
stated in the sale-deed it has been proved that 
Miismamat Jamnai took and applied Rs. 1,275 
for necessary purposes and the benefit of the 
minor. Ho, therefore, was given a decree 
for possession of the property on payment 
of Rs. 1,275, and this sum is now stated 
to have been paid into Court on or before 
the date fixed. 

In both the Courts below it has been 
held that it is unnecessary to decide whether 
the deed is void or voidable or what Article 
of the second Schedule of the Limitation 
Act applies to the suit, because of the 
finding that the suit has been brought 
witliin three years of the attainment of 
majority by the plaintiff. Both judgment 
and decree of the first Court, however, 
ordered the deed of sale to bo dismissed’* 
oji payment of tlie sum found to have 
been taken for necessary and proper pur- 
po.ses, so that it was there treated as 
voidable, Iii the lower Appellate Court 


it was held, on the authority of the ruling 
of their Lordships of the Privy Council in 
Mata Bin v. Sheikh Ahmad AU (l), that 
the Article of the Schedule of the' Limitar 
tion Act governing the suit is neither 
44 nor 91, but 144. This is going 
beyond their Lordships’ judgment, as they 
refrained from deciding whether the sale 
in the case before them was void or 
merely voidable, that is to say, whether 
Article 91 did or did not apply to 
the case. In delivering the judgment. Lord 
Robson said: “There has been much argu¬ 
ment. ... as to Avhether . . a sale 

by a de facto guardian, if made for necessity, 
or for the payment of an ancestral debt, 
affecting the minor’s properly, and if 
beneficial to the minor, is altogether void 
or merely voidable. It is not necessary to 
decide that question in this case. To begin 
with, the appellant has not succeeded in 
showing that the disputed sale of 1889, 
although made for the payment of an 
ancestral debt, was made of necessity^ or 
was beneficial to the minor. On the con¬ 
trary, the Courts below have all found on 
the evidence that it was unnecessary and 
cannot be said to have been beneficial so 
far as Ahmad Ali was concerned.” 

Tliere is, however, a distinct indication 
of their Lordships’ opinion on this point 
in the passage immediately preceding that 
just quoted, where they said: It is urged 
on behalf of the appellant that the elder 
brothers were de facto guainlians of the 
respondent, and as such were entitled to 
sell his property, provided that the sale 
was in order to pay his debts and was, 
therefore, necessary in his interest. It is 
difficult to see how the situation of an 
unauthorised guardian is bettered by des¬ 
cribing him as a de fade guardian. He 
may, by his de facto guardianship, assume 
important responsibilities in relation to the 
minor’s property, but he cannot thereby 
clothe himself with legal power to sell it.” 
Later also their Lordships described the 
sale as “effected not by a guardian, but 
by a wholly unauthorised person.” We 
have also the ruling of the Allahal^d High 

(I) 13 Iml. Cfts. 976; 16 C. W. N. 33^ 11 M. L T. 
115; (1912 M. W. N. 183; 9 A. L. J. 216; 16 C. h. J. 
270; 14 Bom. L. H. 192; 16 0. 0, 49j 34 213 ; 23 M, 

L.J.6; 391, A,49, 
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Court ill Xizam-u(l~din Shah v. Anandi 
Prasad (2) and that of the Calcutta High 
Court in Moyiia Bihi v. Banhn Behari Biswas 
(3) which are directly in point. I hold, 
therefore, that an alienation of the property 
of a minor by a person who is that minor’s 
guardian de facto but not de }ure is not 
merely voidable but absolutely void, and 
the minor need not sue to have it set aside 
before he can obtain possession of the 
property. 

The cases cited as opposed to this view 
were the rulings of this Court in Seetaraai 
Sadaslieo v. Niln Patel (4) and Mnsonunat Tanto 
V. Gajadhar (5) and of the Allahabad High 
Court in Pamausar Fandey v. Eaghnhar .Tati 
(6) and Gajeshri Prasad v. Dhartna Bat (7). 
In the first two cases the alienation was 
by the mother of the minor who was his 
guardian de jure and also de facto. In the 
third, the plaintiff alleged that theperson 
who had alienated his property during his 
minority as his mother and guardian was 
in fact neither, and the learned Judges 
found in a judgment of four lines that 
Article 142 of the Limitation Act applied. 
The fourth case was one of alienation by 
the elder brother of a Hindu minor and 
in order to enable the Court to decide the 
question of limitation, the suit was remand¬ 
ed for a finding whether the elder brother 
was the lawful guardian of the minor or 
had any other legal power to convey the 
property or not. The first two cases are, 
therefore, distinguishable, and the last two 
support the view I have taken. 

The sale to the defendant being void, 
Article 91 of the Limitation Act does not 
^-Pply* and under Article 144, which governs 
the suit, it is well w'ithin time. I may 
say that if it had been necessary for the 
purposes of this appeal to uphold the 
findings of the Courts below in respect of 
the plaintiff’s age as a proper finding of 
fact, I should have had the greatest 
difficulty in doing so. The question is, 
however, immaterialin the view I have taken. 
The only other plea taken in appeal was 

(2.) ]8 A. 373; A. W. N. (18^6) 99. 

(3) 29 C. 473; 6 C. W. N. 667. 

(4) 1 C. P. h. R. 75. 

(5) 1 X. L. R. ]29. 

(6' 5 A. 490; A. W. N. (1883) 64. 

(7) A. W. N. (1888) 152. 


in regard to a suggested ratification by 
the minor after attaining majority. There 
cannot, of course, be any ratification of a 
contract which is void ah initio. In any case 
ratification was not pleaded in the first Court, 
and the only evidence now' suggested as 
tending to .show' that the minor did ratify 
the contract is the fact that on the 12th of 
June 1911 he took a lease from tlie defendant 
for one year of two of the six inaJih- 
viahhuza fields in dispute. Tlie area of tlie 
six fields is 5272 acres, andofthetw'o 
leased is 16‘52 acres, and there is absolutely 
no evidence to show' that when lie executed 
the I'abnhjat the plaintiff liad that full 
knowdedge of the facts wdiich is essential to 
ratification or estoppel. The remaining 
grounds taken in the petition of appeal w'ere 
expressly abandoned. Tlie appeal is, there¬ 
fore, dismissed and the appellant must pay 
the respondent's costs. 

Appeal dismissed. 


ALLAHABAD HKJH COURT. 

Second Civil Appeal Xo. 932 of 1914. 

November 11, 1914. 

Present '.—Justice Sir P. C. Banerjee, Kt. 

GANGA PRASAD — J udgment-dedtor—- 

Afpella.nt 

versus 

JWALA PRASAD —Decree-holder_ 

Respondent. 

Erccution- -Application to revive execution proceed- 
i n gs — L i in it at ion . 

A decree for the demolition of a house was passed 
ou31.st July 1907. On loth of February 1909, an 
application was made for e.xecution. On 26th of 
May 1909 the judgment.debtor put in an applica¬ 
tion asking for two weeks ’ time to demolish the 
house. The decree-holder consented to it. The 
Court in order to lighten its file by removal of one 
case from it ordered to strike off the application for 
execution. On 2)st of July 1913 the decree-holder 
again made an application that steps should be 
taken to demolish the house; 

He/d, that the application of the 21st July 1913 
was an application to revive the former application 
and the execution ivas not barred by time. 

Second appeal from the decision of the 
Additional Judge of Farrukhabad, dated 
9th Hay 1914. 

Dr. .S'. Sen, for the Appellant. 

Hr. Gulzari Lai, for the ResponderJ. 

JUP(yHEN'T,—The only question \\ this 
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case is whether the application for execu¬ 
tion filed by the decree-holder on the 21st 
July 1913 is time-barred. The decree- 
holder obtained a decree on the 31st of 
July 1907 for the demolition of a house. 
On the 15th of February 1909 an ap¬ 
plication for execution was made by liim 
in which he prayed that the decree might 
be given effect to and the house demolished. 
The judgment-debtor put in an application 
on the 26th of May 1909 asking for two 
weeks’ time to demolish the house; to this 
the decree-holder consented. The Court, 
however, apparently with a view to show 
that its file had been lightened by the 
removal of one case from it, passed an 
order striking off the application for 
execution. Meanwhile the brother of the 
judgment-debtor instituted a regular suit 
in respect of the house claiming it as his 
own. On the ISth of Jnne 1909 the 
brother of the judgment-debtor applied to 
the Court to stay proceedings in the execu¬ 
tion case, on the ground that he had in¬ 
stituted his suit. Upon this application 
the Court made an order to the effect that 
as the execution case had already been 
struck off the tile no order of stay 
was necessary. After the decision of the 
•suit brought by the judgment-debtor’s 
brother, the decn^ee-holder made his appli¬ 
cation on tlie 21st of July 1913 and prayed 
that steps should be taken for the demolition 
of the liouse. Tlie judgment-debtor con¬ 
tended that execution was time-barred. 
Both the Courts below have overruled his 
objection and liave held that the application 
now made by the decree-holder must be 
deemed to be one for the revival of the 
execution proceedings commenced on the 
i5th of February 1909. In my opinion 
this view is correct. In the year 1909 
when the judgment-debtor took time for tlie 
purpose of demolishing the house, tlie Court 
must be deemed to have stayed proceedings 
when it granted the application for time. 
There was no occasion to reject the applica¬ 
tion for execution. The proper order of the 
Court ought to have been an order staying 
proceedings for the period for which time 
was taken. But as I have said above, it 
apparently wanted to show a clear tile and, 
therefore, removed the case from the list 
of pending cases. The order passed on 
the 26th of May 1909 must bo deemed 


to be an order staying proceedings until 
further orders and the present application 
can only be regarded as an application to 
revive and continue the proceedings which 
had thvLS been stayed. In this view no 
question of limitation arises and the appeal 
mu.st fail. I dismiss it with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 64 op 1912. 

June 25, 1913. 

Present :— Mr. Mittra, Offg. A. J. 0. 

GOKAL SINGH— Plaintiff—Appellant 

versus 

KANHAYALAL—Defendant-^Respondent. 

Suit to set aside decree passed against a person os 
minor on ground that he loas }iot miMr —Burden 
of proof. 

Whore a decree passed against a person as a 
minor is sought to bo declared null and void on 
the ground that he was not minor but piajor at 
the date of thC suit, the burden of proof lies on 
bim to establish his aricgatiou. 

First appeal against the decree of the 
Distnet Judge, Hoshangabad, dated the 19th. 
April 1912. 

Mr. S. R. Pandit^ for the Appellant. 

Mr. Atmaram Bhagwanti for the Respond¬ 
ent. 

J U D G j\I E NT.—Th e plaintiff -appellant sues 
for a declaration that the decree in Suit No. 9 
of 1909 in the Court of the District Judge, 
Hoshangabad, is null and void as against 
him. His allegations are that whereas at 
the date of the former suit he was twenty- 
two years of age, he was described in the 
plaint in that suit as a minor, and oneBuddhu 
tSingh, his brother, appointed his guardian 
od hfem. The plaintiff says Hiat he had no 
notice of the former litigation, and only 
came to know of it when the property mort¬ 
gaged was sold. The plaintiff's case is that 
he lives in the same house as Buddha Singh, 
but is not joint in estate with him since the 
last seven years. The defendants pleaded 
that the plaintiff was a minor in 1909. It 
is unnecessary to notice the other pleas taken 
in the lower Court. The suit has -been dis¬ 
missed on the ground that t]ie plaintiff has 

failed to prove that he had attained majority 
in 1909. 
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The argument for the appellant was two¬ 
fold. In the place, he contends that he 
has proved the plaintifE’s age in 1909 to be 
twenty-two. Secondly, he contends on the 
authority of Cheyt Narain Singh v. Bnnwaree 
(l) that it was for the defendant to 
establish that the plaintiff was a minor at the 
time of the former suit. 

The plaintiff’s two witnesses on the point 
of his age have been disbelieved by the 
lower Court. The defendants have adduced 
no evidence on this point. I agree with the 
learned District Judge that no reliance can 
be safely placed on the testimony of the plaint¬ 
iff’s two witnesses, and I need not repeat 
the reasons he has given in his judgment. 

On the second point, I agree with the 
learned District Judge that the burden of 
proof lay on the plaintiff to establish the 
allegations made in his plaint. The case 
from the Weekly Reporter cited above is not 
in point. There the question Avas whether 
the plaintiff Avas a minor at the date of the 
suit. In this case Ave are concerned Avith the 
plaintiff’s minority Avhen a former suit 
against him Avas pending. Under Order 
XXXII, rule (3), the Court can only appoint 
a guardian for a defendant on being satisfied 
of the fact of his minority. From Exhibit 
P-3, a copy of the order-sheet in Suit No. 9 
of 1909, I find that on the 17th April 1909 
the Court held Gfokal Singh (the present 
plaintiff) to be a minor and thereupon pro¬ 
ceeded to appoint his elder brother Buddhu 
Singh as his guardian for the suit. On what 
materials the Court AA'^as satisfied of the 
plaintiff’s minority, I am unable to find from 
the record. I think it is for the plaintiff to 
show that though the former Court Avas 
satisfied that he Avas a minor, he Avas really 
not so. The defendants may Avell rely on the 
order of the Court in the absence of 
sati.sfactory proof by the plaintiff showing 
that the order Avas erroneous. The case is 
somewhat analogous to a case Avhere a defend¬ 
ant, against Avhom an ex parte decree has 
been passed, seeks to set aside that decree on 
the ground that the summons Avas not 
duly served on him. In such a case the 
burden Avill be on the defendant to prove non¬ 
service of summons, as held in Torob AH 


V. Ghooramun Singh Chowdhry (2). The 
appeal fails and is dismis.sed with costs. 


(2) 24 W. P. 262. 


Appeal dismissed. 
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Letters Patent Appeal No. 41 of 1913. 

October 9, 1914. 

Present: —Sir John Edward Power Willis 
Kt., Offg. Chief Justice, Mr. Ju.stice Ayling 
and Mr. Justice Seshagiri Aiyar. 

MUTHAMMAL— Plaintiff—Appellant 

VBrsilS 

The SECRETART op STATE for INDIA 

IN COUNCIL THROUGH THE COLLECTOR 

of TINNEVELLY— Defendant__ 

Respondent. 

Res judicata— as well asgroimdf< 
OS decision bar suhsequeat suit-Civil Procedure Code 
[Act I of 1908), H— Boundary 2Iarks Act 
(XXraio/1860). s. 2^, 2o, order under, MdiOj o^ 

The plea of res judicata or estop])el is available 
not only as regards the final conclusion of the Coui«t 
or Officer, but also regarding all findings necessary 
for arriving at that conclusion whetlier they are 
given on formal issues raised in the case or are 
referable to the points wliich must have been the 
basis of tlie final determination. 

A decision of the Boundary Settlement Officer that 
certain lands did not form part of a zemimlari, if not 

\ 1 n g a suit under section 25'of the 
Boundary Marks Act and also the grounds of 
that decision, nz., that tlie lands never had formed 
part of the are res Judicata between the parties 
in any subsequent suit for those lands. 

Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Sir Arnold White, Kt., Chief Justice, dated 
the 10th February 1913, in Appeal Suit 
No. 199 of 1910, reported as 19 Ind. Cas. 68* 
13 M. L. T. 293; (1913) M. W. N. 307; 24 
M. L. J. 405, preferred against the decree 
of the Subordinate Judge of Tinnevelly in 
Original Suit No. 57 of 1908. 

Mr. L. A. Govindaraghava Aiyar, for the 
Appellant. 

Mr. S. Sicaminathan, for the Government 
Pleader, for the Respondent. 


JUDGMENT. 

Wallis, Offg. C. J.—In this case the 

plaintiff sued to recover certain lands Avhich 
she alleged to form part of her mitta and 
to have been wrongfully taken posses^drt 
of by Government, and in the alternative' 
for a reduction of the peishkush charged on 
the mitta and a refund of the peishkush paid by 


(1) 23 W". R. 395. 
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Iier foi’ FasU 1317 proportionate to the 
oxterit of tlie lands XNdncdi liad been taken 
Iruni her. Tlie boundaries of the ;>uY/a and tlie 
adjoinii)^ Government lands were delineated 
under tlie Boundary Marks Act XXVIJI 
of lt>00,in the year 1880, when the Boundary 
Settlement Ollicer found that the lands in 
question had never formed part of the area 
of tlie mitUi and accordingly excluded them. 
The proprietor of the iniUa did not contest 
this decision by filing a suit under section 
25 of the Act as he might have done. In 
these circumstances the decision of the Boun¬ 
dary Settlement (Mlicer, that the lands in 
question did not form part of ih^ zvmindaiiy 
is res .jwlienta according to the decision of 
the .Full Bench in Kanidrajn v. 
retanj of Sfafe for India (1) and I think 
that the ground of tlie decision, r/r., that 
they never had formed part of the vtitlOy 
is also ITS jitdicafa as having formed the 
ground of decision. The Subinilinate Judge 
was, therebu’e, right in dismissing the 

plaintiff's suit on this ground, in the view 

^ * 

1 take of the case, the question wliether 
the Court is precluded by tlie terms of 
section 58 of the ^ladra.s Bevenne Recovery 
Act, 11 of 1804, from ^ entertaining the 
plaintiffs’ claim for a return of proportionate 
peishknslo for tlie fasli in question, as Uo 
which there was a difference of opinion 
between the learned Judges who heard the 
appeal, does notari.se. Tlie appeal fails and 
is dismissed with costs. 

Aymxo, J.-^—I, agree. 

ESII A( 11 li I Ai^ai;, J,—I entirely agree 
with my jjord. i only wish to say a few 
"word.s with reference to the argument of 
Mr. Ooviitdaraghava Aiyarthat the decision 
of the Survey Ollicer in 1880 under section 
24 of Act IV of 1807 is conclusive only as 

regards the actual decision arrived at in the 
ca.se, namely, that the lands claimed belonged 
to the (lovernment and not to the viHtatlar. 

1 am unable to uphold this contention. 
Exhibit ill, the petition to ^Mr. Baber, set.s 
out tlie grmuid on wliieli tlie elain/was 
made. Jt says iliat prior to tlie .sale of tbe 
'inida to the elaiimuiFs tran.sferor, tJio mi/ta 
included the lands in illsi.uic, and tliat at 
the sale in 1808, they iias.sed fo tho 

purchaser. Those wei-e liio questions which 
tho Survey Oflicer had to decide. Ifc did 


decide them, although he did not raise thB 
points in the form of specific issues. Sectipn 
24 of the Boundary Marks Act says that buc}i 
a decision is final, subject to its being 
contested in a Civil Court within a specified 
time. It is conceded in this case that no 
.suit was filed within the time limited. The 
decision is, tlierefore, binding upon the parties, 
whether it is res judicata in the technical 
.sense in which the term is used in the 
Civil Procedure Code or not. The general 
principles enunciated in section 11 of that 
Code arc of universal application. The 
([uestion under tliat section will he whether 
a matter was substantially in issue, and not 
xvhether it has been formally in issue. It 

9 4 ^ 

was pointed out by the Judicial Committee 
of tlie Pi'ivy Council in JvnWnm Behdri Boy 
V. Bayrwari Lai Boy (2): It has pro¬ 

bably never been better laid down than lU 
a ca-)e which was referred to in Gregoi'y v. 
Molciivorfh (3), in which Lord Hnrdwicke 
held that where a question Avas necessarily 
decided in effect, though not in express 
term.s, between parties to the suit, they 
could not raise the same question as between 
themselves in anj' other suit in Any other 
form ; and that decision has been followed 
d)y a long course of decisions, the greater 
part of Avhich Avill be found noticed in the 
very able notes of Mr. Smith to the case 
of tho Duchess of Kingston.” In Karayamii 
Chetfy V. Kainiammai Aclii (4) the learned 
Judges say that an appellate judgment 
operates by Avay of estoppel as regards all 
findings Avhicli are necessary to malv6 tBe 
decree effective, (hhd v. Sliriinal (5) lays 
down the same proposition. Apart from the 
plea of res judicata^ as a question of estoppel 
the same considerations must apply. In 
BigeloAv on Estoppel, after a full examination 
of all the English and American authdritieSi 
it is stated: A former judgment or verdict, oh 
the otlier hand, is conclusive betAVeen the 
4mrtios to contested causes (as has already 
been intimated) of all necessary inferences 
arising from it as Avell as of the matters 
actually in issue.” See also pages'97 hnd 
157. Sir George Mellish expresses the pro* 
position thus in case, In re Bank of 


(2) 2 T. A. 2S3 nt p. 280; 25 W. R. 1; 1 C. 
8ar. \\ C. J. 550; 3 Siitlu \\ C. J. 213. 

(3) (1717) 3 Atk, 027} 20 Eng. Ron. HGC., 

(1) Ai. 338. b - i A 

(5) 0 Boui. L. R. 288. 
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Hindustan, Ghina and Japan (6): “ It is 

clear, I apprehend, that the judgment of the 
Courts of Common Law is not only conclusive 
with reference to the actual matter decided, 
but that it is also conclusive with reference 
to the grounds of the decision, provided 
that from the judgment itself the actual 
grounds of the decision can be clearly dis¬ 
covered.” It seems clear from the authorities 
that the plea of res jadlcata or estoppel is 
available not only as regards the final 
conclusion of the Court or Officer, but also 
regarding all findings necessary for arriving 
at that conclusion, whether they are given 
on formal issues raised in the case or are 
referable to the points whicli must have 
been the basis of the final determination. 
In the present case, the principal subject 
of controversy was whether the Court sale 
of the rnitta included the lands which the 
Government claimed to exclude. It was on 
the ground that it did not form a portion 
of the mitta that the Survey Officer decided 
that the property did not belong to the 
claimant but to tlie Government. That 
pronouncement estops the appellant from 
claiming that the lands in dispute passed 
to him by the auction-sale. As the peishkush 
was imposed only after the sale to him, it 
follows that the assessment on these lands 
was not taken into account in fixing the 
amount payable by the appellant. 

Appeal dismissed. 

(6) (1873) 9 Ch. App. 1 at p. 25; 43 L. J. Cb. ]; 29 
L. T. 519; 22 W. R. 113. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision Application No. 175 

OP 1913. 

March 26, 1914. 

Vresent '.—Mr. Stanyon, A. J. C. 

RAGHU— Plaintipp—Applicant 

versus 

MADHGIA— Dependant—Respondent. 

Limitation Act {IX of 1908), s. 12 —Time i-cquisite 
for obtaining copies, computation of—Due diliyeuce — 
Applicafio7i through agent — Agent's delay — Risk — Ex¬ 
tension of time—Tender of copying fee on public holiday, 
whether proper, 

The time requisite for obtaining copies must be 
measured from the date when an application for 
such copies is duly presented by, and the date on 


wliich sucli co[>ies are duly tendered for delivery 
to, the applicant. 

The time requisite for obtaijiing a copv is tlie 
time which it take.s an ap]>licanfc to obtain the copy 
usin:? all clue diligence. He must (1) present an 
application, a'jc )inpaiiio{l by tli-^ prescribed fee, at a 
proper time and pla”? to the appointed oiiicial; and 

(2) b^prepaivil tt) take delivery of tlie copies at 
tiie time and place 6\*ed for delivery. If lie does 
not disch.irg ‘ Ijotli th'i'.se diitie.s lie fails to exercise 
th*' due diligence re{[uired to obtain tho copies. But 
Ir,' mav do these iicts iiersonallv or bv an agent. 

Where, liowever, lie elects to work tlirouglit an 
agent, lie cannot claim credit for any delay caused 
by taking that course. The time allowed for obtain- 
ing copies tlirough an agent is tlie same as would 
have been allowetl if the applicant had himself 
applied for and taken delivery of them, irrespective 
of the question whether the agent’s delay was or 
was not beyond the control of the ])rincipal. A 
jirincipsil who elects to use an agent in working 
against strict rules of time does so at his own 
risk. 

Tlie computation of time fur obtaining copies of 
judicial records is subject to .strict rules and no 
discretionary e.xtensions of sucli time arc per¬ 
missible. 

A suit was dismissed on tlie 30tli November 1912. 
Oil the 14tli December 1912 the plaintiff posted an 
application for copies of judgment and decree, and 
on the same day despatched a money order to pay 
tho cost thereof. The application reached tho 
hands of the Clerk of the Court on the 16th 
December 1912, but llio money order whicli reached 
the delivery Post Office on the IHtli December could 
not be delivered to tlie Clerk of the Court before 
the 21st December, because the ]8tli, 19th and 
20tli December being ]mblic holidays, the copying 
office was closed during those days. The copies 
were ready and were posted to the applicant on the 
20tli January 1913; 

Held, in computing the )ieriod of limitation for an 
appeal against tiie decree, that 

(1) the application for copies was not presented 
until the 21st December 1912; 

(2) the Post Office being an agent of the appIL 
cant, tlie time to which the applicant was entitled 
should be measured from the date when the Post 
Office delivered the application and the necessary 
money to the official appointed to receive the same, 
and the day on whicli the olficial appointed to 
deliver tlic copies made such delivery to the Post 

Office; 

(3) all time occupied by tlie Post Office in con¬ 
voying the application and fees to the copying 
office,° and in carrying back tho copies to the 
applicant, was outside that computation; 

(4) the tender of fees transmitted by money 
order on a public iioiiday was not a tender at the 
proper time. 

Civil revision against the decree of the 
District Judge, Bhaiidara, dated the 30th 
April 1913. 

Mr. A. M. Moodlyar, for the Applicant. 
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ants for Rs. 172-13-0 in thb Court of the 

jJ^funsif of Sakoli, and the suit was dismissed 

on tlie 30tli November 1912, On the 14th 
December 1912 the plaintiff posted an ap¬ 
plication for copies of the judgment and 
decree, and on the same day despatched 
a money order to pay the costs thereof. 
The application reached the hands of the 
Clerk of Court on the 16th December 
1912. The money order is said to have 
reached the delivery post office on the 
18th December, but the 18th, 19th and 20th 
December being liolidays during which the 
copying office was closed, payment of the 
money order was made to the Clerk of 
Court on the 21st December 1912. The 
copies were ready and were posted to the 
applicant on the 20th January 1913, and he 
filed an appeal from the Munsif’s decree on 
the 31st January 1913 in the Court of the 
District Judge. That Court, allowing from 
the 21st December 1912 to the 20th January 
1913 as time requisite for obtaining copies,” 
found tlie appeal to have been filed one day 
too late and dismissed it as time-barred. 
The plaintiff has, therefore, made the present 
application for revision. 

I will assume for the sake of argument 
that the decision of this Court in J)uri v. 
Mohaiilal (1) does not stand in the way of 
my consideration of the present application 
on the merits thereof. Circular No. V—3 of 
this Court contains the rules regulating the 
grant of copies of Civil judicial records. 
Rule 3 thereof reads :— 

Dvery application shall be accompanied 
by an advance sufficient to cover the 
estimated cost of tlie copy applied for. 
In the case of an application sent by post 
the advance shall be remitted by money 
order. An application unaccompanied by an 
advance sliall not bo registered or acted on.” 

ibis rule follows the general principle 
laid down in section 6 of the Court Rees 
Act, 1870, and no upplication for copies 
can he taken to have been duly presented 
unless and until the prescribed advance 
which should be tendered with it lias 
been received. Tlierefore, 1 concur with the 
learned District Judge in holding that the 
application for copies in this case was 
not presented until tiie 21st December 1912 


Two circumstances are, however, urged in 
support of the applicant’s contention that 
due presentation should be taken to have 
been made on an earlier date. Firstly, it ^ 
is said that the application and the money 
order having been despatched by the 
applicant on the same day, the 14th 
December 1912, the failure of the money 
order to reach the Clerk of Court on the 
16th December, when the application was 
put into his hand, was a result beyond the 
control of the applicant and should not be 
debited to him. On this ground it is claimed 
that the money order should be deemed to 
have been delivered on the date when in 
ordinary course it should have been 
delivered, and due presentation of the 
application should be held to have been 
made on the 16th December 1912. Secondly, 
it is said that the money payable under 
the order was in fact tendered by the Post 
Office to the Clerk of Court on the 18th 
December 1912, but was not received owing 
to the Court and its offices being closed on that 
day—one of the three public holidays already 
mentioned. On [this ground it is claimed 
that presentation of the application for copies 
became complete on the 18th December 
1912. 

I am of opinion that neither of these 
contentions can be accepted. A study of the 
case-law on the subject seems to me to 
show that the time requisite for obtaining 
copies must be measured from the date 
when an application for such copies is duly 
presented by, and the date on which such 
copies are duly tendered for delivery to, 
the applicant. The authorities I have 
considered are Upasoo v. Qopala (2); Mnsam* 
mat Kaveri Bai v. Mmammat Ghand/ra 
Bhagabai (3); Punjajt v. Jagannath (4); 
(lanul v. Hira J2a;a (5); Parashram v. Likhan 
(6); Krishna v. Balia (7); Paga v. Sadasheo 

(8); Bechi v. Ahsan^nllah Khan (9); Yamajiv* 
Antaji (10); Nohin Ohunder Boy v. Brojendro 

(2) t 0. V. L.H. 166. 

(2) 4 C. P. L. R. 188, 

(4) 6 C. P. L. n. 13. 

(5) 14 (;. P. L. R. 40. 

(6) lOIml.Cns. 866; 7 N. L, R, 67. 

(7) 14 Jml Cns. 403; 8 N, L. R, 11. 

<8) 17 Iml, Cas. 62-^ 8 N L, R. 172. 

(9) 12 A. 461; A. W. N. (1890) 140. 

(10) 23 B. 442. 


(1) 4N. P.L. R. 184. 
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Coomar Hoy (11), and my o^yn unreporfced 
judgment in Famhirang v. Balaji (12), decided 
on the 7th November 1911. The view laid 
down in Pnnjaji v. Jaganmith (4), that tlie 
time requisite for obtaining a copy is the time 
which it takes an applicant to obtain tlie 
copy using all due diligence, was approved 
in Krishna v. Balia (7); and I concur in it. 
In order to obtain copies of a Civil Court 
judgment and decree the applicant must 
perform two acts, namely— 

(1) he must present an application 
accompanied by the prescribed fees at a 
proper time and place to the appointed 
official; and 

(2) he must be prepared to take delivery 
of the copies at the time and place fixed 
for delivery. 

Unless the applicant discharges both 
these duties, he fails to exercise the due 
diligence required to obtain the copies. But 
he may do these acts personally or by an 
agent duly empowered. Where, however, 
he elects to work through an agent, he 
cannot claim credit for any delay caused by 
taking that course. He cannot include, as 
time requisite for obtaining the copies, any 
period occupied in sending his application 
or instructions to the agent, or by the 
agent in proceeding to the copying office 
and presenting the application, or in the 
transmission of the copies by the agent to 
him. In other words, the time allowed for 
copies obtained through an agent will be 
the same as would have been allowed if 
the principal had him.self applied for and 
taken delivery of them, namely, from the 
date when the application is duly presented 
to the date when the copies are duly 
tendered for delivery; and this will be so 
irrespective of the question whether or 
not the agent’s delay was or was not beyond 
the control of the principal. A principal 
who elects to use an agent in working against 
strict rules of time does so at his risk. 
The computation of time is subject to 
strict rules, and must not be confused 
with cases where for sufficient cause an 
extension of time is allowable. There is 
no rule for discretionary extensions of time 
in computing the time requisite for obtaining 

(11) 12 C. L. B., 541. 

(12) S, A. No. 75-B of 1911, 


copies of judicial records. Tliis was pointed 
out in the Allahabad case above quoted. 

One of tlie agents Avhom an applicant for 
such copies may employ is the Post Office: 
and the time which he will be entitled to 
in such a case will be measured from the 
date when the Post Office has delivered the 
application and tlie necessary money to the 
official appointed to receive the same, and 
the day on whicli tlie official appointed to 
deliver the copies makes such delivery to 
the Post Office. All time occupied by the 
Post Office in conveying tlie application and 
fees to the copying office, and in carrying 
back the copies to the applicant, is outside 
that computation. I took this view in 
Pandnrang v. Balaji (12), and I see no reason 
to modify it in any way. Abnormal and 
unexpected failures of the Post Office, like 

such failures on the part of any other agent_ 

failures for which the applicant is in no 
way responsible—may be sufficient ground 
for extending time in cases where time may 
be extended; but they cannot affect the 
computation of time. 

In the present case the application was 
not duly presented until the advance-fees 
were paid in by the Post Office It is 
notorious that a money order takes a 
longer time than a plain unregistered letter 
to reach the addressee, and there is no 
ground for assuming that there was any¬ 
thing unusual in the money order not 
being paid on the 16th December 1912: 
while any tender of the fees transmitted by 
the money order on a public holiday was not 
a tender at the proper time for the purpose 
of payment under the rule above cited. 

For these reasons I hold that tlie District 
Court rightly held the applicant’s appeal to 
have been filed one day beyond time. The 
exercise of its discretion in not extending 
time is not open to consideration in revision. 
This application is, therefore, dismissed 
without notice to the other side. 

Application dismissed. 
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MADRAS HIGH COURT. 

Civil Appeal No. 254 of 1911.* 
September 17, 1914. 

Present: —Sir John Edward Power 
Wallis, Kt., Offg. Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

Tuk south INDIAN INDUSTRIALS, 
Ltd., fopmekly known as the 
ARBUTHNOT’S INDUSTRIALS— 

Plaintiffs—Appellants 

versus 

MINDI RAjMAJOGI and others— 
Defendants Nos. 1 and 3 to 5—Respondents. 

Cohtract Act {IX of IH72), ns. 230, 231 —Principal 
and agent—Agent rontroefing in his oivn name — Suit, 
right of—Agent and snh-agent—Pricilij oj contract 
hcfwecn principal and suh-agenf —DuLaslios, position of 
— Sab-agent—Sccuritij money n'ith agent—Princijxil 
adopting agcjit's acts, rights and liabilities of—Kgaity — 
Prideiice Act (/ of 1872), n. 02—Contracting }>arfy 
-ivhethcr principal or agent, parol evidence to prove, 
whether admissible. 

Per Wallis, Ojfg., C. .h—Whore an agent ontcr.s intoa 
written contract in liis own name and witliont men¬ 
tioning his agency, lie can sue and he sued upon that 
contract. 

Higgins v. Senior, 8 M. A' W. 334; 11 L. .1. Kx. 190; 
58 H. R. 8S4; Montgoiiierie v. Vniled Kingdom Mutual 
Sfcamshi}) Assurance Association, {}H0l) 1 Q. R.370 at 
p. 372; 00 L. J. (I P. 4-19; 64 I,. T. 323; 39 W.K. 351; 

7 Asp. M. C. 19; I’nited Kingdom Mutual Steamship 
Assurance Association v. Neville, 56 L. J. Q. 13. 522; 35 
W. K. 746; 6Asp. M. C. 226 m*/e; 19 Q. II. I). 110; 
Ocean Iron Steamship Insurance Assocciatlon v. Leslie, 
57 b.T. 722; 6 Asp. iM. C. 226; 22 Q.li.D. 722, followed. 

The position of Duhaslies in tlie Madras Presi- 
dcncy is much the same as tluit of llanian in Northen 
India. 

PeacocJc v. Baijnalh, IS ('. 573; 18 I. A. 78; 

Archibald Orr Kiring and WiUi nn Miller v. Govin- 
chiinder Sein, 1 lloul. 534; 3 Tnd. Dec. (o. s.) 324; New 
Zealand ami Australian Lmul (.hanfiong v. H7//xo« 7 

Q. P. !). 374; 50 P. J. (). P.133; -UL. T. 675; 29 ’w. 
K. 694; Kallcnbacl- v. Lewis, 10 A. C. 617; 55 L. J 
Cii. 58; 55 L. T. 787: 34 W. P. -177, followed. 

Where a party acts merely as a sub-agent, there 
is no i)nYity of contract between that jmrty and tlio 
principal under section 192 of tlie Contract Act. 

Per Seshagiri Aiyar, .7.—Where the ((uestion is who- 
tlier under the terms of a eontraet a eontracting ])nrtv 
is acting for himself (tr on belialf of a principal, it is 
nota ((uestion ri hitlngto lli(‘ Icnns of a contract within 
tin; meaning of section 92 of flic Indian Kvideneo Act 
and parol evicirnco is adinissilile. Prima facie con¬ 
tract by a ])erson in liis own name without more is a 
contract liy him as a prim ipal. 



(n. s.) 584; 119 Kng. Rep. 1 |‘>7; no p.'p pQi 
referred to. ‘ ‘ ’ 

The principle of section 231 of the Contract Act 
is that as against (he agent transacting business in 


tl915 


his own name, the principal can claim the full benefit 
of the contract; and as against the party contracting 
with the agent, the pilncipal is bound by the equities 
subsisting between the agent and the contracting 
party. 

Joachimson v. Meghji Valji, 3 Ind. Cas. 801; 11 
Bom. L. R. 779; 34 B. 292; Bristow v. TTTiifwore, 9 
H. L. C. 391; 31 L. J. Ch. 467; 8 Jur. (n. s.) 291; 

4 L. T. 622; 9 W. R. 621; 131 R. R. 242; 11 
Eng. Rep. 781; Montgomerie v. United Kingdom 
Mutual Steamship Assurance Association, (1891) 

1 Q. B. 370 at p. 372; 60 L. J. Q. B. 429; 64 L. T. 
323; 39 AV. R. 351; 7 Asp. AI. 0. 19; Ex parte Dixon, 

In re Henley, 46 L. J. Bk. 20; 35 L. T. 644; 25 W. R. 
105; 4 Ch. D. 133; Borries v. Imperial Ottoman Banh, 

43 L. J. C. P. 3; 29 L. T. 689; 22 AV. R. 92; 9 C. P. 38; 
Semenza v. Brinsley, 18 C. B. (n. s.) 467; 34 L. J. C. 

P. 161; 11 Jnr. (n. s.) 409; 12 L. T. 265; 13 AV. R. 634; 
144 Eng. Rep. 526; 144 R.R. 573;Gcorffc v. Clagett, 7 
T. R. 359; 2 Esp. 557; Peak’s Add. Cas. 131; 4 R. 
R. 462; 101 Eng. Rep. 1019, referred to. 

AVhere a contract has boon entered into by one man 
as agent of another, the person on whose behalf it 
lias been made cannot take the benefit of it without 
hearing its burdens. 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of 
Vizagapatam, in Original Suit No. 34 of 
1909. 

!Mr. T. Bichmontl (with him Mr. A. Bama^ 
swamy Mndaliar), for tlie Appellants. 

Messrs. S. Srinivasa Iyengar, U. I^amesani 
and A. N. Sitarama Sastri, for Mr. T. Baina* 
chandra Bow, for the Respondents. 

JUDGMENT. 

Wallis, Offg. C. J.—It will be convenient 
in tlie first place to state briefly the facts 
which have given rise to this litigation. 
^Messrs. Arbuthnot & Co., hereinafter re¬ 
ferred toas the firm, carried on business for 
a great many years in Madras as Bankers 
and General Alerchants until they Avere 
adjudicated insolvents on their own petition 
in October 190G. The firm for many years 
had an agency at Bimilipatam, and according 
to the usual method of business made their 
purcliases from local traders there through 
Duhnshes, who guaranteed the transactions 
for a commission and gave security for the 
guarantee. The defendants* family had been 
tlie firm’s Duhashes at Bimilipatam for 
many years and so continued until the 
failure. Purchases were made through them 
of other produce besides jute, such as indigo 
and gingelly seeds, but of late years nearly 
all the purchases were of jute to be used in 
the Jute ^lill at Chittivalasa. 

The conditions of business between the 
firm and the Duhashes were governed by 
Avpitten agreements, Avbicb av^i^ renew^ 
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from time to time in consequence of chanpres 
in the Duhashes’ family, see Exhibit II, 
dated 23rd February 1903, and Exhibit I, 
dated 11th !March 1905, Avhich was in 
force at the dvate of tlie failure. Under 
these agreements the Duliashes ■ft'ere pro¬ 
hibited from transacting business as agents 
or Dubashes for any other firm except 
Arbuthnot & Co. They were to guarantee 
delivery of all goods contracted for through 
them and pay 12d per cent, of the value of the 
goods as liquidated damages for non-delivery; 
they were also to guarantee tlie re-payment of 
advances made by the firm to tliemselves or ‘ 
through them to local dealers, advances 
which are incidental to tlie sort of business. 

As security for the due performance of the 
terms and the conditions of the agreement 
and for tlie due performance of all present 
and future transactions between the Dubashes 
and tlie firm, including the purcliase by 
the Dubashes of gunny bagi or other 
merchandise,” it was recited that the Dubashes 
had deposited fifty-thousand rupees witli tlie 
firm which was to carry interest at Rs. 5 
per cent.; in other words, the defendants 
were to keep Rs. 50,000 on fixed deposit 
in the firm’s Bank as security for the 
liabilities they might incur as the firm’s 
Dubashes. In the last clause it was provided 
that the agreement was intended to operate 
as an agreement between the Dubashes and 
the firm of Arbuthnot Co., whether it 
should continue as then constituted, or 
consists of other persons. The special 
provision that the security should be for 
the due performance of all transactions 
including the purcliase of gunny bags or 
other merchandise, shows clearly that it was 
intended that business connected with the 
Chittivalasa ^lill was to be done under this 
agreement. One of theseagreements between 

the firmandtheDubashes, Exhibit II, was entered 

into afterthe Chittivalasa Millhad been trans¬ 
ferred to a limited Company, the Chittivalasa 
Spinning- and AUcaving Company, Limited, 
owned by the firm, and the other. Exhibit 
I, after that Company liad sold the mill to 
the present plaintiff's Company, brought 
into existence in October 1906 to take over 
the industrial undertakings carried on by the 
firm. The firm were the Managing Agents 
of both these Companies and it may be 
added, though t ig not,perhaps very material, 
that the firiq had a yery lai*ge interest 


in tlie industrials, as may be gathered from 
the order made hy. the Insolvency.. Court, 
Exhibit 16i/, and also fz'om the allusion 
in the plaintiff’s evidence to tlie sale of the 
industrials hy the Official Assignee. 

In tlie present suit tlie plaintiif Company 
sues as principals to recover from tlie 
defendants, the firm’s Dubaslies, the amount 
of the defendants’ indebtedness at the date of 
the firm’sfailureon contracts entered into witli 
tlie firm in respect of the Chittivalasa Mill 
wliicli contracts, it is alleged, were made 
hy the firm as agents of tlie plaintiff-Com¬ 
pany. The main defences raised w'ere that 
the defendants had never contracted with 
the plaintiff Company ; that they were 
unaware before the failure that the firm 
in these transactions were acting for the 
plaintiff Company and were entitled (;o set 
off against the plaintiff's claim the greater 
Slim of Rs. 50,000 deposited by them with 
the firm under Exliiliit I; and that in any 
event, in the circumstances of the case the 
plaintiff Company should not be allowed to sue 
the defendants without giving credit for 
Rs. 50,000 which the defendants iiad deposited 
with the firm as security for the performance 
of these as well as other transactions with 
the firm. The Subordinate Judge in a 
very lengthy judgment has upheld the last- 
contention and has dismissed the plaintiff’s 
suit. 

It may he said at once that thedefoncUnts’ 
contention that tliey did not know the 
firm were acting as agents of the plaintiif 
Company in the.suit transactions until after 
tJie failure in October 1906, is demonstrably 
false and is so found by the Subordinate 
Judge. The defendants from their intimate 
acquaintance with the affairs of the mill 
must have known iJ its transfer to the 
Chittivalasa Spinning and ^Veav^ng Com¬ 
pany, and also of its subsequent transfer 
by tlie latter to tbe plaintiff Company; and 
their corre.spondence with the plaintiff Com¬ 
pany and the firm .soon after the plaintiff 
Company came into existence. Exhibit L 
series, proves conclusively that they did. The 
plaintiif Company which was registered in 
January 1905 was to take over from 1st 
October 1904. The defendants were res¬ 
ponsible for short deliveries on tliat year’s 
contracts and applied to the ;firm that 

they might be allowed to compete these 
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deliveries in the coming;year, Exhibit L2, 
dated 2Gth January 1905. From Exhibit L, 
dated 10th February 1905, a letter from 
the firm’s Bimilipatam Agent to the firm 
as Managing Agents of Arbuthnot’s In¬ 
dustrials, Madras, it may be gathered that the 
firm had passed on Exhibit L2 to themselves 
as Managing Agents of the industrials and 
that as Managing Agents of the Industrials 
they sent a reply addressed to the defend¬ 
ants, dated the 3rd February, which was 
handed to them by the firm’s Bimilipatam 
Agent. It is signiticant-that the defendants 
do not produce this letter of the 3rd from 
the Industrials to themselves, but we have 
their answer to it, Exhibit L, dated 10th 
February 1905, addressed, ‘The Managing 
Agents, Arbuthnot’s Industrials, Ltd,,” in 
which they thank the Industrials for al¬ 
lowing them to deliver in next November 
and December the unfulfilled portion of 
contracts of jute of the present crops.” 
This is the clearest proof that they knew 
that the firm was acting in these jute 
transactions as the Agents of the Industrials 
and indeed, as already observed, they could 
not have been unaware of it. 
r* Nonetheless all along down to thedate of the 
firm’s failure the contracts with the defendants 
for the sale and purchase of jute and advances 
were made in the name of the firm, and the 
defendants’ account appears in the account 
books of the firm, and with the exception of 
Exhibit Lj the defendants are not shown to 
have directly corresponded with the firm, 
though the correspondence between the firm 
and the Industrials goes to show that commu¬ 
nications may have passed verbally through 
the firm’s agent at Bimilipatam. 

The appellants’ case was that in thesetrans- 
actions the firm acted as Agents for tlie 
plaintiff Company to the knowledge 
of the defendants, and were, therefore, 
disentitled to avail themselves of the 
defence of set-off or any other equitable 
defence under section 232 of the Contract 
Act. This of course assumes that in tliese 
transactions with the defendants the firm were 
acting as agents for tlie plaintiff Company 
and not as principals. 

Assuming tliat the firm are to be consider¬ 
ed as having acted as agents for the plaintiffs 
in their dealings with tiie defendants, which 

seems to have been the view taken in tlie 


lower Court, still having entered into these 
contracts irf writing in their own name, and 
without mentioning their agency, they could 
sue and be sued upon by them because, as 
ruled in Higgins v. Senior (1), to hold other* 
wise would be to vary the terms of the 
written contract. 

Secondly^ it seems clear that in such a 
suit on these contracts by the firm against 
defendants, the defendants would have 
been entitled to rely on the Rs. 50,000 
deposited byd;hemwith the firm as bankers 
to secure their performance of these and 
other, contracts with the firm, as the amount 
of the deposit is largely in excess of the 
sum sued for and there are no other 
claims against it on the part of the firm. 
Where the agent enters into a written 
contract in his own name, there is a con¬ 
tract enabling him to sue and be sued on 
it within the meaning of section 230 of 
the Indian Contract Act. 

Nonetheless, of course, the * plaintiff 
Company as principals would ordinarily be 
entitled under section 226 to sue on con¬ 
tracts entered into by the firm as their 
agents in the same way as if the contracts 
had been entered into by the plaintiff Com¬ 
pany itself, and I if the defendants neither 
knew nor . had reasonable ground for 
suspecting that in the contracts sued on 
the firm had been acting as agents, the * 
plaintiff Company could only have {succeeded 
subject to the rights and obligations sub¬ 
sisting between the firm and the defend¬ 
ants, and in the circumstances of the 
case the latter would, in my opinion, have 
been entitled to set up their claim to the 
Rs. 50,000 by way of equitable set-off. 

But, as already stated, it is clearly proved 
that the defendants well knew of the rela¬ 
tions between the firm and the plaintiff 
Company and if so, they (defendants) are 
not entitled to rely on such a defence. 
The Subordinate Judge has held, I think 
rightly, with i*eference to this section that 
the defendants are not entitled to set off 
their claim against the firm, the agent, 
but has held further that the deposit of 
Rs. 50,000 by the defendants with the 
firm as security for the performance of 
this and other contracts with the firm 


(1) 8 M. & W. 834$ 11 L. J, Kx. 199; 68 R. R. 884. 


Vol. XXVI] 


INDIAN CASES. 


SOUTH INDIAN INDUSTKIALS V. .AlINDI RAMAJOGI. 


825 


creates an equity in favour of the defend¬ 
ants Avhicit justifies the dismissal 

of the suit. I hat would be so, if section 
232 applied, but, as I have held, it has no 
application, seeing that the defendants knew 
of the relations between the firm and tlie 
plaintift’iConipany and in these circumstances, 
it seems to me that tlie defendants are 
not entitled in a suit by tlie pLuntiH 
Company as principals to rely on any defence 
resting on tlje riglits and obligations sub¬ 
sisting between the firm (the agent) and 
the defendants, whether the defence be set¬ 
off or any other equity.” 

lor these reasons I am unable to uphold 
the action of the Subordinate Judge in 
dismissing the suit on tlje ground of an 
equity subsisting between the plaintiff's 
agents, that is to say, the firm and the 
defendants. 


pal s riglit to enforce a contract entered 
into by his agent rests on section 220 
«Inch does not contain tlie n-ords “ in the 
absence of a contract to the contrary ” 
Minch are to be found in section 200 
r-egativing tlie agent’s riglit to sue and 
be sued in the absence of a contract to the 

hold that a principal niiglit not contract 
himself out of his right to sue on the 
contract under section 220 on the principle 
qudibe, potent rennnciare juri pro introdx^to 
there being no provision against contracting 
out. It would, of course, be necessary to 
prove such an agreement unless the relation 
of the defendants to the firm was that of 
sub-agents, in which case there ivould clearly 
be no privity between the plaintiff Company 

and the defendants. See section 192 of the 

Indian Contract Act. 


Mr. S. Srinivasa Aiyangar has, however, 
contended that in tliis case the plaintili’ 
Company have no right to sue at all, as 
the transactions which gave rise to the 
suit were intended to be exclusively bet¬ 
ween the plaintiff and the defendants. .Such 
a defence would undoubtedly be availalile, 
if proved, in .English Law. In Story on 
Agency, Article 413, it is observed: ^‘Another 
exception is where an exclusive credit 
is given to and by the agent; and, 
therefore, the principal cannot be treated 
as in any way a party to the contract, 
although he may have authorised it or may 
be entitled to the benefit of it. ” And 
in Montgomerie v. United Kingdom Mutual 
Steamship Assurance Association ii"!) AYriglit, J., 
laid down and applied the same rule, *'ln all 
cases the parties can, by their express con¬ 
tract, provide that the agent shall be the 
person liable either concurrently with or 
to the exclusion of the principal, or that 
the 'agent shall be the party to sue either 
cortcurrently with or to the exclusion of 
the principal.” See also United Kingdom 
Mutual Steamship Assurance Association v. 
h'eville (3) and Ocean Iron Steamship Insu¬ 
rance Associatioii v. Leslie (4). 

Under the Indian Contract Act the princi- 

(2) (1891) I Q. B. 370 at p. 372; 60 L. J. Q. B. 429; 

64 L. T. 323; 39 W. R. 351; 7 Asp. M. C. 19. 

•3) 19 Q. B. D. 110; 56 L. Q. B. 522; 35 \V. R. 746; 

6 Asp. M. C. 226, K. 

(4) 22 Q. B D 722; 57 L. T. 722; 6 Asp. U. C. 226. 


Putting aside the question of sub-ageiicv 
for the moment, i think the evidence on 
record is sufhcient to prove an agreement 
disentitling the plaintiffs to sue, of the kind 
referred to in .Mr. Eowstead’s Digest of the 
Law of Agency, Article 90. 


1 U. ilearen, the 

plaintiff s only witne.ss, and abundantly 

proved by the documents e.vhibited that 

business between the Hrm and the Dubashes 

went on in exactly the same form 

after the creation of the Chittivalasa 

and Industrial Companies as before The 

suit contracts for the purchase of jute A 

series, and the sale of gunnies, E series 

were in terms between the defendants and 

the hrm. K series are delivery orders 

of gunny bags to the defendants by the 

hrms agents. According to the evidence 

of witnesses the firm’s agent was not asked 

to change the mode of correspondence or make 

any change in the modes of dealing after 

the Industrials ivere opened. Exhibits IV 

and Vi series are contract orders between tlie 

firm’s agent and the defendants. Exhibit 

V, dated 10th January 1903, during the 

time of the Chittivalasa Company iLrom 

the firm’s agent to the defendants “ enclos 

mg your jute account with ilessrs 

Arbuthnot and Co. ” Exhibit VIII dated 

23rd July 1906, is from the firm’^ a^nt 

to the defendants enclosing a memo of 

gunnies purchased for them and of their 

commission, as to which reference is made 
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to the firm's letter dated 7th December 
1894. Exhibit IX are orders for 
f?unnies between the firm’s agent and the 
defendants. X series are the gunny 
contracts and XI series the receipts by the 
firm’s agent for the price of the gunnies 
and XII series are delivery orders issued 
by the firm’s agent to the defendants. 

Formerly, therefore, the suit contracts, the 
accounts and the correspondence were all along 
between tlie firm and the defendants and the 
formation of the Chittivalasa and the plaintiff 
Companies made no difference at all. 

Then as to matters of sub.stanco, it is 
perfectly clear that the suit contracts were 
intended to come under the provisions ot 
the agreement between the firm and the 
defendants. Exhibit I, which was entered 
into in renewal of former contracts at a 
time when the plaintitf Company had come 
into existence just as the earlier agreement 
in the same terms. Exhiliit II was entered 
into between tlie same parties in the time 
of the Chittivalasa Spinning and Weaving 

Company. 

Secondly, it is clear that these agreements. 
Exhibits I and II, were entered into by the 
firm as principals because they cover other 
business of the firm witli which the 
plaintiff Compiuiy was not concerned, i heso 
contracts expressly stipulate at the outset 
that tlie defendants were not to transact 
business either as agents for, or Dubashes 
of. any individual or firm other than the 
firm of Messrs. Arbuthnot and Go., and 
of this the plaintitf Company were aware 
as Messrs. Arbuthnot and Co. were their 
Managing Agents. Farther in all the 
documents the defendants are addressed as 
Arbuthnot and Co.’s Dubashes. 


by the plaintiff Company and the fact that terms 

of the contracts were settled in correspondence 
between the firm’s Agent at Bimilipatam and 
the plaintiff Company (Exhibit J series), even 
if brought home to the defendants, are sufficient 
evidence to show that they intended to 
depart from the terms of Exhibit I and deal 
with any one but the firm of Arbuthnot 

and Co. 

It seems to me, however, that the right 
view of the case on the above facts is that 
the defendants were the sub-agents of the 
firm ’ of Arbuthnot & Co. who were the 
agents of the plaintiff Company and that 
under section of the Indian Contract 

Act and the decisions there was no privity 
between the plaintiff Company and the 
defendants and that on this ground ‘the 
present suit should have been dismissed. In 
all these transactions the defendants acted 
and were addressed as ^Messrs. Arbuthnot & 
Co.’s Dubashes, that is to say, as intermediaries 
between the firm and local dealers and 
guarantors of the firm’s transactions. 

The position of Dubaslies in this part of 
India is much the same as that of Banians in 
Northern India, which was considered in 
Peacock y. Baljuath (5) by Wilson and 
Cunningham, JJ., in a passage of their 
judgment at page 5S6, which was subsequent¬ 
ly approved by the Privy Council on appeal. 

The observations of Sir Lawrence Peel in 
xirchibald Orr Ewing oni WilUaoi Miller 
Govinchitudcr Soiii (6), that a Banian is a sub¬ 
agent of a peculiar kind, was quoted with 
approval and the learned Judges observed: 
**This case is really much stronger than the 
many cases in England, in which it has been 
held that no privity existed between 
foreign principals and English sub-agents, 
such as the New Zealand and Australian Land 


On the above facts it seems to me that 
the reasonable inference is that the suit 
dealings of the Dubashes were intended 
to bo with their firm exclusively in accord¬ 
ance with Exhibit 1, and 1 may further refer 
to Exhibit IV filed by the plaintiffs, dated 
24th May 1005, in which the defendants 

say that “they were tieil hand and .foot and 

prevented from having any sort of dealing 
with any other iinn," 1 do not think the fact 
proved by Exhibit Eseries that the defendants 
knew the firm were the agents of tlie plaintiff 
Company and that in one instance, Exhibit 
JjI, they answered a letter addressed to them 


Conipany v. iru/.^oa (7) an! KaUenhaeJev* 
Lewis (S), because the Banian is in the 
permanent employment of the Calcutta firm. 
Here it may bo added that such employ¬ 
ment of the defendants by the firm was not 
only permanent but conclusive. 

The conclusion I have come to is that 
the defendants acted ns the sub-agonts of 

(5) IS C, r.va nt p. 587; 18 I. A. 78. 

((>» I Uoiil. 5;U; a lad. Dec. (o. s.) 324, 

(7) 7 Q. K 374; 50 L. J. Q. B. 433} 44 L. T, 675} 
29 W. K. 094. 

(S) 10 A. C. fii7; 55 L. J. Ch.58j 53 L, T. 787? H 
W, lb 477, 
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Arbuthot & Co., who wei’e the Managing 
Agents of the plaintiff Company tliat tliei’e 
was no privity between the plaintilf and 
the defendants and that both on this ground 
and on the ground already stated the present 
suit fails,—-and the appeal must be dismissed 
with costs. 

The memorandum of objections is dis¬ 
missed. 

Seshagiut Aiyar, J.—I entirely agree with 
the conclusion at which the learned Chief 
Justice has arrived. As the questions involved 
are of some importance, I shall state my 
own reasons for the conclusion. 

The late firm of Arbuthnot & Co. had 
a gunny factory at Chittivalasa. They had 
also a spinning and weaving mill tliere. 
The defendants and their father were the 
agents and Dubashes of the company since 
1890. A sum of Rs. 50,000 was deposited 

by them Avith the Company in fixed deposit 
as security for the due performance of their 
duties as agents and Dubashes. This deposit 
Avas being reneAved from time to time. It 
remained Avith the Company until their 
insolvency in 1906. These facts are not 
disputed. 

In January 1905, Arbuthnot Co. convert¬ 
ed the business in Chittivalasa into a 
limited Company knoAvn as Arbutlmot’s 
Industrials. Plaintiffs are the successors-in- 
title of this neAv Company. It is in evidence 
that this new Company Avas Avorked by 
Arbuthnot & Co. as Managing Agents. I do 
not think that this fact admits of anj’ doubt. 

T am also satisfied that the defendants Avere 
aAvare of the starting of the Industrials. 
Exhibits L and LI are clear on this point. 

I do not think, hoAvever, these documents 
establish that the defendants undertook to 
transact their business in future with the 
new Company. It is true that they received 
a letter from the Industrials informing them 
of the extension of time for performance of 
their contract, and they addre.ssed their 
reply to them; but I am not satisfied that 
this communication fixes them Avith an 
undertaking to deal thenceforward Avith 
the new Company. In the view that I 
have taken of the subsequent contract, this 
may not be material ; but I think it right 
to state my conclusion upon the conten¬ 
tion raised by Mr. Richmond that it is 

proved by that the defend^pts 


purchased by tliem. 
agreement refers to 
all goods contracted 


accepted the plaintiff’s predecessors-in-title 

in the place of Arbuthnot & Co. 

Exhibit LI Avas in February 1905. On 
the nth of March 1905, Arbuthnot & Co. 
entered into a new agreement Avith the 
defendants fExhibit I). The object of this 
agreement Avas much commented upon at 
the Ear on both sides and as my decision 
rests to a great extent upon the vieAv 
I take of it, I shall deal with it in some 
detail. Mr. Richmond says tlmt this agree¬ 
ment Avas not entered into by Arbuthnot 
& Co. as Managing Agents of the Indus¬ 
trials. I think he is right. At the same 
tirn 6 , I fcGl 110 douljt tlifit it wns undGr 
tin's agreement tliat jute was .supplied by 
tliG dGf 6 iid<ints find tlifit fi'uiiny’ \vgi*g 

^^Paragraph 2 of the 
tlie due delivery of 

for. ” This includes 
contracts for the supply of jute. It is not 
pretended that the defendants contracted 
to deliver jute to Arbuthnot & Co. prior 
to the formation of the Industrials under 
any other contract. The previous contracts 
reneAved by Exlubit I contained the same 
terms. There is no force in the confention 
of tlie learned Counsel for the appellant 
that the contract to supply jnte Avas de hors 
this instrument, Clause 7 of Exhibit I 
refers to the purchase of gunny bags. 
Clause S provides for the deficit due from 
the defendants being met from the security 
amount. Tims it is clear that after tlie 
floating of the Industrials and after Exliibit 
LI, defendants contracted Avith Arbuthnot 
& Co., not as agents of the Industrials, 
but admittedly as principals tc supply jute 
to them, to purchase gunny bags from 
them and to the deposit of Rs. 50,000 be¬ 
ing held as security for the due performance 
of these contracts. It is not alleged or 
proved that these defendants supplied to 
Arbuthnot it Co. any jute or purchased 
I'ags other than those relating to the 
subject-matter of this suit, Prima facie, 
therefore, the plaint transactions were Avith 
Arbuthnot & Co. as principals. One very 
good reason Avhy Arbuthnot & Co. dealt 
with the defendants in their own name 
is, otherwise they Avould have had to 
refund the deposit amount. 

It has been argued that the contracts 
sued for Avere under Exhibits A and E 
series Avhich have no reference to "Slxhibit I, 
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The language of these Exhibits A and E series 
contracts does not help the appellant. They 
are entered into by the defendants as 
Dnbashes and agents of Arbuthnot & Co. 
with Arbuthnot & Co., without indicating 
that the latter were agents for others. It 
is conceded that the defendants were not 
the Dubashes of the Industrials at any 
time; but it is said that the defendants 
knew that Arbuthnot & Co., were the 
Managing Agents of the Industrials, and 
that the evidence establishes that it is only 
as such agents they entered into the contracts 

with the defendants. 

Mr. Srinivasa Aiyangar objects to the 
admission of this parol evidence. He relies 
upon section 92 of the Evidence Act and 
quotes an obiter (liefurn of Wilson, J., in 
SoohroTnotiicm Shetty v. Heilgers (9) in support 
of his position. As pointed out in Venkata- 
suhhiah Chettyv, Govindarajuln Naidu{lO), tlie 
question whether one of the contracting 
parties was acting for liimself on behalf 
of a principal does not relate to the terms 
of the contract. Bateman v. Philips (11) 
is a direct authority in favour of the admis¬ 
sibility of parol evidence under such 
circumstances. See also Bowstead on Agency, 
Article 90, and the cases quoted under it. 
But there can be no doubt that prima 
facie a contract by a person in his own 
name without more is a contract by liim 
as principal. The autliorities quoted by 
Mr. Srinivasa Aiyangar fully bear out 
this proposition [Vide Dutton v- Marsh (12)]. 
The case of Parker v. Winlow (18) is an ex¬ 
treme case. Even though the principal 
was di.sclosed, the personal liability of the 
agent was upheld on the ground that he 
did not sign as agent. There is nothing 
in section 280 of the Indian Contract Act 
which marks a departure from the rule of 
English Law, as contended for by Mr. 
Richmond. That section is not exhaustive 
of the rules of evidence. Tliere is no 
authority for the position that only in the 
cases mentioned in the section, presumption 

(n) 5 C. 71; 4 C. L. H. 377; 4 Ind. Jur. 517. 

(10) 31 M. 4:>; 3 M. L. T. 259; 18 M. L. J. 1. 

(11) 15 Kast 270; 104 Eng. Itei). 847. 

(12) 0 Q. B. 3G1; 40 L. .1. (). U. 175; 24 L. T. 470; 
19 W. H.751 

(1.3) 7 E. B. 942; 27 L. J. Q. B. 49; 4 Jur. (x. s.) 
584; 119 Eug. Hop. 1497; 110 U. H. 904. 


as to the nature of the liability of the 
contracting party arises. In the case before 
us the principal’s name is not disclosed 
and the person signs for himself. The 
presumption is, therefore, strong that the con¬ 
tract was with Arbuthnot & Co. as principals. 

Mr. Richmond relies upon Exhibit J 
series to rebut this presumption. It appears 
from these documents that Arbuthnot & Co. 
debited the Industrials with the advances 
made to the defendants under the contracts. 
The.se adjustments have not been sho.wn to 
have been done with the knowledge and 
consent of the defendants. On the other 
hand, this correspondence (Exhibit J seriesi 
reads as if the contracting party was still 
Arbuthnot & Co. and that they were trans¬ 
ferring the purchases and sales made by 
them to the account of the Industrials. 
There is no satisfactory evidence that the 
defendants were aware of the correspondence 
contained in Exhibit J series. The fact that 
large sums of money were advanced to the de¬ 
fendants shows that it was on the strength 
of tlie security lodged by them as Dubashes 
that it was done. As practically no other 
business was done by the defendants with 
Arbuthnot & Co., if the intention was to 
enable the Industrials to start business 
with the defendants on a new footing the 
deposit would have been returned or trans¬ 
ferred to the new Company, Neither of 
these things was done and I have no 
hesitation in holding that the defendants 
did contract, and believed they were con¬ 
tracting only with Arbuthnot & Co. in 
supplying jute and in purchasing the 
gunny bags. This position is rendered 
clearer still by a reference to Exhibit VIIL 
That document shows that for the Exhibit 
A series contracts, the defendants received 
a commission of one per cent, as Dubashes, 
Under Exhibit A series, there is no right to 
any commission; and it was admitted that 
there was no separate agreement for any 
commission witli the Industrials. As I 
said before, the defendants were never the 
Dubashes of the Industrials. It is. clear 
to my mind from these facts that the 
defendants transacted the plaint busine^ 
only with Arbuthnot & Co. as their 
Dubashes. It was argued that os the jute 
was to be supplied at Chittivalasa and 
the gunny bags were to be taken from 
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there, it fixed the defendants with the 
knowledge that the contract was with the 
new Company. I do not see anj'' force in 
this, these articles were sold and pur¬ 
chased even before the floating of the 
Industrials at Chittivalasa and the place of 

performance of the contracts continued to 
be the same. 

Mr. 0. Hearen, who gave evidence as plaint¬ 
iff’s first witness, makes admissions which 
show that there was absolutely no cliange 
in the mode of transacting business at 
Chittivalasa in consequence of tlie forma¬ 
tion of the Industrials. That is what he 
says ;— 

I do not remember whether any change 
was made in the modes of dealing after 
that spinning and weaving Company was 
formed. We were not asked to change 
the mode of correspondence or make any 
change in the modes of our dealings 
after the Industrials were floated. We re¬ 
ceived intimation to change the mode of 
accounts, I have not pz’oduced tliat in¬ 
timation paper in Court. Separate accounts 
in the. name of the Industrials were opened. 
It is that account book. In Exhibit II there 
is nothing to show that it was opened or 
kept in the names of the Industrials. I see 
the book shown to me (Exhibit III). There 
is no separate khata in it opened in the 
name of Arbuthnot Industrials prior to 
tlie insolvency of Arbuthnot & Co, Exhibit III 
is the account book of Industrials itself. 
There was no change in the mode of 
correspondence between Arbuthnot and Co. 
and the defendants after the Industrials 
was floated. This is a letter sent by the 
agent Mr. Greenfield to the defendants (Ex¬ 
hibit VIII). The same commission was being 
allowed to the defendants all through from 
1894. The system of advances of moneys 
under contracts for jute has been enforced 
all through, both prior and subsequent to the 
floatation of the Industrials. These are 
the letters that passed between the agent 
of Arbuthnot & Co. and the defendants (Ex¬ 
hibit IX series). There was no change in the 
mode of correspondence. These are the 
gunny contracts (Exhibit X). They were in the 
same form all through. These are the receipts 
granted by the agent for the value of the 
gunnies received from the defendants (Ex¬ 


hibit XI series). The receipts were in the 
.same form all through.” 

My conclusions on the facts are: (a) tliat 
the busine-ss of Arbuthnot & Co. in 
Chittivalasa was transferred to the Indus¬ 
trials in 1905; (5) that the defendants 
were aware of this (c) that even after 
this Arbuthnot & Co. continued their deal¬ 
ings witli the defendants as principals and 
not as agents of the Industrials; (d) that 
the defendants had no reason to believe 
tliat Arbuthnots were acting in the sale and 
purcha.se of jute and gunny bags only as 
agents of the Industrials and not for 

themselve.s; and (e) the appropriation by 
the plaintiff's Company of the jute supplied 
by the defendants and debiting them with the 
price of the bags purchased must have been 
in pursuance of an understanding between 
Arbuthnot and Co. and the plaintiffs of 
which tlie defendants had no knowledge. 

I am inclined to think that Arbuthnot & 
Co., never severed the relationship subsist¬ 
ing between themselves and the defendants 
and that the plaintiff’s were aware of this. 

On these findings of fact, it follows that 
as the plaintiff's knew that the defendants 
and Arbuthnot & Co., were independent 
contracting parties, they can have no right 
of action. Even granting that the plaintiffs 
were not aware that Ai‘buthnot & Co. were 
dealing with the defendants in their own 
interests, the Industrials cannot put them¬ 
selves in a more favourable position than 
their Managing Agents, Tlie principle of 

section 231 of the Contract Act is this_ 

as against the agent transacting business 
in Iiis own name, the principal can claim 
the full benefit of the contract; as against 
the party contracting witli the agent, the 
principal is bound by the equities subsisting 
between the agent and the contracting party. 
Even as against the agent, it has been 
rightly remarked that the principal must 
take the benefit with the burden. He cannot 
both approbate and reprobate with reference 
to the ordinary incidents arising out of 
the contract. [See JoacJnmson v. Meghji 
raOV(14).] In claiming the benefit of a 
contract from a stranger the principle applies 
with' greater force. The princinal, if he 
wants to enforce the contract, m^t stand 

\ 

(14) 3 Ind. Cas. 801; 34 B. 292; II Bom, L. 779 , 
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In the shoes of the agent and practically 
sue suh mor/o. The observations of Lord 
Campbell (the Lord Chancellor) in Bnslow 
V. Whitmore (15) apply to this case. 
Lordship (Lord Cranworth) said: Ihe 

principle which must, I think, govern 
this case is one of universal applica 
tion, namely, that where a contract has 
been entered into by one man as agent 
for another, the person on Avhose behalf it 
has been made cannot take the benetit of 
it without bearing its burthens. The con- 
tract must be performed in its integrity. 
Here tlie appellant, as agent for the owner 
now represented by the respondents, 
stipulated for certain beneHts in consideration 
of certain burthens which he undertook to 
bear, and certain labours which he undertook 
to perform. If he had authority to enter 
into such a contract the principal is, of course, 
bound. If he had not authority, then the 
principal may repudiate the contract; but 
ho cannot take that part of it which is 
beneficial to him without performing that 
which is onerous.” Wriglit, J., in Monfoomerie 

V. JjnitcdKiugdom Mntufd Steamship Assurance 
Association (2) points out that “where the 
principal is an undisclosed principal, he must, 
if he sues, accept the facts as he finds them at 
the date of his disclosure, so far as those 
facts are consistent with reasonable and 
proper conduct on the part of the other 
party.” The decision of the Court of Appeal 
in Ex parte ])i.von\ In re Henley (Ifi) shows 
that if the third party had no reason to 
believe that the agent was not transacting 
business in his own name, the principal is 
bound by tlie obligations he had subjected 
himself to in the course of the transaction. 
The same principle was laid down in Barries 

Imperial Ottoman Bank (17) accepting as 
well-established the dictum of Willis, J.,^ in 
Semenza Y. Brinsley (IS) to the elfect: “in 
order to constitute a valid defence witliin 

the rule in George y. Clagetf (19), tlio plea 

(i.>) 0 If. L. C. 391; ;U b. J. Clu 4G7; S Jur. (n. s.) 
201; 4 L. T. 022; 9 W. Jt. 021; 131 U. H. 212; 11 Kng. 
781 . 

(10) 4 Ch. I). 133; 40 L. J. Bk. 20; 3o L. T. 04-t; 25 

W. U. 105. 

(17) 9 C. l\ 38; 43 h J. C. V. M; 29 b. T. OSO; 22 W. 
li. 92. 

(18) IH 0. B. (n. s.) 407; 34b. J. C. I’. 101; 11 Jur. 
(n. s.) -109; 12 b T. 205; 13 \V. K. 034; 144 Kng. lU't>. 
52(1; 144 11. R. 573. 

(19) 7 T. 11. 359; 2 Ksp. 557; Peake’s AiUl. Cas. 131; 
4 11. il. 402; 101 Eiig. ilep. 1019. 


should show that the contract was made 
by a person whom the plaintiff has intrusted 
with the possession of the goods, that the 
person sold them as his own goods in his 
own name as principal with the authority 
of tlie plaintiff, that the defendant dealt 
with him as and believed him to be the 
principal in tlie transaction, and that before 
the defendant was undecieved in that respect 
the set-off accrued.” The facts I have 
found bring this case within the above 

rule. 

In the Cyclopaedia of Law and Procedure, 
Volume XXXI, page 1598, the proposition is 
tiuis succinctly stated; “And Avhere a princi¬ 
pal accepts a contract made by the Agent, 
lie takes it as the agent made it, and 
subject to all equities and defences arising 
out of the conditions thereof, and the means 
and instrumentalities by which the agent 
procured it, even though the agent acted 
withoutauthority or in excess of his powers.” 
See also Halsbury’s Laws of England, Volume 
I, section ITV. In tlie present case it 
mitted that the amount of the plaintiffs’ 
claim can be met fully from the money de¬ 
posited in Arbuthnot & Co.j consequently 
plaintiffs are not entitled to any decree 

against the defendants. 

For all these reasons, I am of opinion 
that the suit fails. I would dismiss the 
appeal with costs. 

Appeal dismiss^* 
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husband Bat in tho plaint instead of her name 
tlio luuno of hor husband’s another wife, who 
lu odocoasod him, was wrongly onterod as tho defend* 
aut ill tho case, llowevcr, sho accepted thosunwnona 
as a gooil summons and on hor failure to appear 
ouiIk' date lixod for hearing, an exparte dooroewM 
passed: 
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AIYARAPPa ilUDALTAU V. OTLAM GHOl'St;. 

Held tiiat tlie wi-on^ descHjjriuii in tlio su»nmou.s 
was a mere im'o-iilarity and that the doeive was 
not a nullity on the ^Toinid that it Iiad hi-en 

passed a^niinst a person who was dead at tlie time 
. the suit. 

]\Iiscella,iiGOUs (ippoal against tno ortlei’ of 
tlie Additional District Judge, AVardlia, dated 
the 2Stli January 1913, reversing tliat of 

the Junior Munsif, AVardha, dated the 22 nd 

April 1912. 

I^lr. M. ChacPerhufty, for tlie Appellant. 

Mr. A. C. Itoi/Aov the Respondent. 

JUDGMENT.—Suit No. 22 of 1908 in the 
Court of tlie Subordinate Judge, AVardlia, 
was based on a bond executed by one Viswa- 
iiath. The defendant in that suit was describ¬ 
ed as Lalita, widow of A^iswanath. Tlie 
plaint shows that the defendant was sued as 
legal representative of the obligor. An e.r parte 
decree was passed, but the defendant's liability 
was limited to the e.xtent of the assets ,of her 
deceased husband. Viswanath had three 
wives—Annapurna, Lalita and Laxini. Two 
of them had predeceased him. On the death 
of the surviving widow, which admittedly 
took place after the passing of the e.r parte 
decree, Masamrnat Manjula, the daughter of 
A^iswanath, was brought on the record as the 
legal representative of the deceased judg¬ 
ment-debtor. She then took the objection that 
the decree had been obtained against a person 
who was dead at the time of the suit. Her 
case is that Laxmi alone survived her husband 
and tliat she was not made a party to Suit 
No. 22. Her objection has been disallowed 
by the executing Court on the ground that 
that Court had no power to go behind the 
decree. She now brings a suit for a declara* 
tion that the deci’ee in Suit No. 22 is null and 
■'oid. The defence is that all the wives of 
Viswanath came to be named Lalita after 
their marriage, and that the one who survived 
him was named Lalita. The first Court held 
that it was Laxmi who survived Viswanath 
and that Lalita was the name of the second 
wife only of Viswanatli avIio had died before 
the suit. A declaratoiy decree was granted 
as pi'ayed for. The lower Appellate Court 
has ordered an inquiry to be made as to whe¬ 
ther the surviving widow was personally 
served or not, as the summons in that suit 
purports to bear her mark as Lalita, widow of 
Viswanath. Against this order of remand 
the plaintiff has filed this second appeal. 
Although there are no clear findings yet on 


the point by tlie District Judge, it may be 
assumed fcr the purposes of this appeal that 
Laxmi was tlie name of AL’swanath’s widow. 
It must also be assumed, till the inquiry on 
tlie point is completed, that she was person¬ 
ally served. Can the decree in these circum¬ 
stances be treated as a nullity, as having been 
passed against a dead person? I tliink not. 
The suit was against the surviving widow of 
Viswanath. Slie may have been wrongly 
described as Lalita. If slie liad refused to 
sign tlie acknowledgment of service endorsed 
on the original summons, the question would 
have been quite different. Here slie is said 
to have accepted the summons as a good 
summons ordering her to appear in Court on 
the date fixed for hearing, notwithstanding 
that she was wrongly described. In the 
absence of any fraud practised on lier—and 
in this case there does not appear to be any 
such allegation—she must he taken to have 
waived the irregularity in describing her. 

The copy of the plaint, which is presumably 

sent with the suinmon.s, would have given 
her notice of the exact nature of the claim 
against her. She must have known tliat she 

was being sued as representing the estate of 

licr deceased husband. I hold that if she had 
signed the summons, neitlier slie nor tlie 
present plaintiif would be at liberty to ques¬ 
tion the decree as tiltra vires. The appeal 
therefore, fails and is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. oS2 of 1913. 

October 7, 1914. 

Present: —Air, Justice Oldfield and 
Air. Justice Tyabji. 

AIYARAPPA AIUDALIAR— Defendant— 

Petitioner 

versus 

XAJARAT TKRULAI Syed GULAAt 
GHOUSE SAHIB KADIRI AA'ERGAL--- 

Plaintiff—Respondent. 

Madras E^^tatcs Land Act {I of 1903), s. 19o—Civd 
Procedure Code (^cM' o/I90S), O. XLIII, r. (l)(w), 
and O. XLVII, r. 7 (1 )—Revenue Court, review yranied 
h>j — Order, whether appealable. 

Xo appejil lies to the District Cofl^.j,against tlie 
order of a Revenue Coui’t gi-auting a review in a 
summary suit. 
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ATYAKATPA .MUDALIAR t’. GULAM GHOUSE. 

Hari Charan Snha v. Baran Khon, 25 InG. Cas. 953; 

41 C. 746 and Oravukumtiyil Parkum Elava.m TAoto 
y.Palankundy Kunhi KutU, l8 Ind Cas. o49;(IJ13) 

M. W.N. 52 ; 24 M.L.J,93, followed. 

Petition, under section 115 of Act V ot 
1908, praying the High Court to revise 
the order of the District Court of Tanjore 
in Civil Miscellaneous Appeal No. .10 ot 
1911, preferred against that of the 
Court of the Revenue Divisional Officer of 
Kumbakonam, in Review Petition in Summary 

Suit No. 70 of 1910. , . 

FACTS._The suit was by a lanalorci 

against his tenant for rent. The main 
contention of the defendant was that the 
suit was barred by limitation. The Revenue 
Divisional Officer of Kumbakonam, who 
heard the case, upheld the plea of the 
defendant and dismissed the suit. The 
plaintiff thereupon applied for a review ot 
this order on the ground that it was 
opposed to a decision of the High Court. 
The review applied for was granted. 
Against this order granting review, tlie 
defendant appealed to the District Judge 
who held that there was no appeal. The 
defendant thereupon preferred this civil 

revision petition to the High Court. 

Mr. S, Mutliia Mndalinr, for the Petitioner:— 
The District Judge erred in holding tliere 
was no appeal. Order XLllI, rule 1 (ir), 

gives a right of appeal against all orders. 
Order XLVII, rule 7 (l) does not restrict 

this right. 

Mr. T. V. Gopalasami Miuhilinr, for the 
Respondent The District Judge was 
right in holding there was no appeal. 
Hart Charan Saha v. Baran Khan (l); Oravn- 
kundiyil Barhun Elavana Tholan v. Palauknn- 
dy Knnhi Kntti (2) and Civil Miscellaneous 
Appeal No. 195 of 1910, 

JUDO^ DNT. 

Or.DFiEr,!), J.—I agree with the learned 
Di.strict Judge that no appeal lay, the 
authorities in point being Hari Cliarau Saha 
v. Baran Khan (1) and Oracnkhudiyil Varkmn 
Elavana lolan v. Palankfuidy Knnhi Kntli (2). 

The principle required was, moreover, 
stated also in an unreportcd decision of 
this Court in Civil Miscellaneous Appeal 
No. 196 of 1910. The civil revision petition 
is dismissed with costs. 


(1) 25 liid. Cas. 903; 41 C.746. 

(2) 18 Iiul. Cas. 549; 24 iM. h. 93; (1913) M. W 

N. 52. 


Tyabji, j.—T he cases cited by my learned 
brother are binding on us and we must 
follow them. 

Had the matter been res integra, I should 
have been inclined to hold that the authori¬ 
ties above cited read into Order XLHI, rule 
1 ( 7 c), of the Code of Civil Procedure words 
to the following effect: Provided that no 
appeal shall lie from such an order except 
on the grounds referred to in Order XLVII, . 

rule 7 (1).” J • r, J 

The three grounds mentioned m Order 

XLVII, rule 7, seem to me to be such as 

might to taken in limine. They refer to : 

(rt) the identity of the Judge; 

(5) notice, or strict proof of the fact 

that the new matter was not within the 

applicant’s knowledge; 

(cl limitation. 

With regard to these three objections the 
rule, ip my opinion, permits two methods (or 
occasions) for taking them, viz .— 

(1) at once by way of a special appeal 

from the order of review; 

(2) at the bearing of the appeal from 
the final decree passed after the review. 

Tliat two methods or occasions are provided 
for these specified objections does not, in 
my opinion, dei'ogate from the unrestricted 
right of appeal granted by Order XLIII, 
rule 1 (it?), from all orders. Clause (ta) 
does not contain any restriction as to the 
grounds on which the granting of the review 
application may be attacked in appeal. 

The fact that these three objections 
might be taken at the final hearing as 
well as the special appeal (i.e., on both the 
occasions above referred to) does not imply 
that no other objections might be taken 
at the special appeal, to which Order 
XIjIII, rule 1 (*c), refers, without any 
restriction ; according to the interpretation 
al)ove referred to, both provisions of the 
Code of Civil Procedure, ru., those in Order 
Xlilll, rule 1 («‘), and Order XLVII* 
rule 7 (1), would be given effect to and 
1 should have preferred this interpretation 
had I not felt concluded by authority. As 
it is, following the cases cited by my learned 
brother, the petition must be dismissed with 
costs. 


PetitiW d%$nyiss 6 d% 
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KHAIRA V. JAGQ0 SHAH. 

PUNJAB CHIEF COUNT. 

Second Civil Appeal No. 262 op 1912 

January 3, 1915. 

Presen^i—Mr. Justice Chevis and 

KHAIRA KHAIR-UD-DIX a.nd others 

—D E pendants—A PPELLANTS 

I'erstis 

JAGGU SHAH and others— Plaintifps 
A ^ —Respondents. 

nowledgLit of Lner.,~^-n ^ ’'‘^'-'^‘’aor-Ack- 

I v^>iutu mat the inort<rao*or • 

possession and pay interest In def-, nil / 

sold Tutright to be 

isstd aft^^f I notice 

Avithout redemption in NTeniber Isg/tu elefnted 

j?fiv‘foi'edosurc proceedin(»-s and 

thf restof t^'' “ver 

poLession of if P^perty. In 1901 A sned for 
possession of the house and rent <rot an 

tiorihe ^" 7 “'“^ formal possession ilS ex-ecn- 

After tLf Jf A f“"'f others, 
^me e^^htl Possession of the house and 

ses^ron:^ ^ ®"0‘* f°f Pos- 

de^thni'?*^- T-.,'''® t-epresentatives could not 
the foreclosure proceedings. 

Second appeal from the decree of the 
Divi.sional Judge, Sialkot, dated the 19th 

August 1911, affirmingthatof theSubordinate 

®'tt^kot, dated the 21st 
April 1911, decreeing the claim. 

The Hon’ble Mr. Muhammad Shaft, K. B., 
for the Appellants. 

Rai Bahadur Pandit Sheo Narain, Kun- 

Dalip Singh and Bakhshi Tek Chand, 
tor the Respondents, 

IVT —The defendants’ father 

Maihi mortgaged two houses and some shops 
o plaintiffs father by a deed of conditional 
sale on 24th July 1894. The deed provided 
that the mortgagor should remain in 
possession and should pay 6 annas 

per cent, per mensem interest, in default 
the mortgagee could take possession. If the 
inortgage was not redeemed within three 
years the property was to be sold outright. 

In 1898 the mortgagee got the usual 
foreclosure notice issued. The year of 
grace expired Avithout redemption having 


SSS 


been effected and on Jlfli i t 

Malhi executed a rWH f 1899 

;™“H-p3=|= 

the mortgagee (or owner) f 
Sion of the hou.ses and for re T and 
ex parte decree airain^t Aroii 1 an 

of the bouses and R.s. 45 'rent 
gagee (or owner) took formal po.s^sLs “n hi 

signed by Mallii and others 5 
defendants have acain fni ’ 
the hou.ses~MalIii is now dead f f ? ^ 

iff.s sue for possession. PU.nt- 

I be defendants plead that the foreclosure 
proceedings xvere irregular and fb; 
been alloAved on the g;::;l 7 I" 

copy of the application for issue of* f 
closure notice Avas rr.-v. x if ® 

.ck,.o.vi.d„„i , X.“ TL ‘r“’' 

Z'rSe'Trd ‘V""""'*- • 

ucciee, tile defendants cannot i 

II.. phintisv ti,,. '1;;^ 

foredosure procedi,*,. s„ “ 

have come to this Court Ti,,x • 

f ;:xr;s ir 

liberty t^Take'"^®’ was at 

of the deed simply because the interest Ind 

not been paid. Further be urges that lA he 
decree which was .subsequently obtained the 
plaintiff Ava.s, no doubt, given a decree for 
possession, but that the decree does not say 
Avhether he is given a decree as mortgagee or 

the n'r"; f ''‘® to 

the plaint and judgment in the former suit 
makes It perfectly clear that the mortgagor 
after the year of grace had expired, tol- the 
houses on lease recognizing the le.ssor as 
owner, and tliat the plaintiff subsequently 
sued not as mortgagee but as owner, and 
obtained a decree and took possession as 

The question now is xvliether Malhi’s 
sons can question the validity of the fore 
closure proceedings and deny plaintiffs’ title' 

The learned Counsel for the annoU,, t- 
quotes the following rulings. ' 
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PALANIAFI>A CHFTTl r. RAMA NATHAN CHETTI. 

Kamji: V. VhMo Sakhararn (1). This 
simply lays down that the mere expiry 
„f the time laid down m the deed 

for redemption does not extinguish the rig i 
to redeem. This follows the E.ikIisIi rule. 

In the case before us, however, wo have to 
consider tlie effect of the foreclosure proceed¬ 
ings and of the siibseciuent conduct ot the 

mortgagor. 

Abdul Rahiui V. }.ladhavrav ^ Apaji 
(2X This follows the above ruling. Counsel 
points out that in this case, too, there was 
a decree. But it was a decree in a suit 
brought by the mortgagee to recover a 
dift'erent mortgage-debt secured by ditTercnt 
property,” whereas in the present case the 
former decree passed against Malhi was for 
the same property as is now in dispute. 

Kanhftyalal v. Narhar La.rmanshet rarH-Cij. 
Tliis, too, follows liainji v. Vhinfo Sul'hamm 
(1). The parties acted for several years on the 
understanding that tlie mortgage had been 
converted into a sale, but it was held that 
there had been no fresh transaction 
independent of the mortgage and so it was 
held that the right to redeem still subsisted. 
Here, however, the lease seems to have 
been a fresh and independent transaction ; 
it recognizes that tlie mortgagor’s title has 
ceased and enters into an entirely new trans¬ 
action of lease. 

Then it is urged that Malhi’s admission 
of the plaintlll'’s title was only an admission 
of law made under a mistake, and that in 
such cases there can be no estoppel. But 
here there has been more tlian an 
admission. Alallii not only admitted tlie 
title, but took the property In lease from 
the plaintilT as owner ; and siihseanently in 
a suit brought by the plaintiJV as owner 
neglected to deny the plaintifV’s title. Had 
not iMallii acted in this manner, it would 
have been perfectly easy for the plaintiff 
to cure the defect in tlie foreclosure proceed¬ 
ings by getting a new foreclosure notice 
issued, it is urged that plaintiffs could get 
a new foreclosure notice i.s.sued even now. 
This is true, but plaintilVs’ position bas 
very i^ossibly altered for (he worse, since 
Malhi^s sons may now be in a position to 
redeem tliougli presumably Mallii was 

not able to do so in 1899, as bo had allowed. 

(1) ] IS il. C. J{. 11J9. 

(2) 1-1 b 78. 

(:0 L7 Ji. 5 bom. L. b. MO. 


the year of grace to expire which he 
would not have done had he been able to 

redeem. „ , , ... 

We consider that the defendants are now 

estopped from denying plaintiffs’ title. 

We dismiss this appeal with costs. _ ; 

Appeal dismissed. 


MADRAS HIGH COURT. 

First Civil Appeal No. 130 of 1912. 
November 3, 1914. 

John Edward Power Wallis, Kt., 

Offg. Chief Justice, and Mr. Justice 

Seshagiri Aiyar. 

PALANIAPPA CHETTI and another— ’ 
Plaintiffs—Appellants 

versus 

RAMANATHAN CHETTI and otuers- 

Defendants—Respondents. ^ , 

Transfer of Property Act {IV of 1882) .. 
against creditors, transfer of pa}t of debtor s pwperty, 
if constitutes—MortijagcMt, discharge of. 

The more 

agent of the mortgagors in collecting their outstand¬ 
ings, docs not show that the mortgage-debt is dis- 

‘"''a ^transfer by a debtor, for a gonuino debt, of pwt 
only of bis property is not voidable under section 63 

of the Transfer of Property Act. 

Mini lit,i-Hihar V. Sana. 

imdha Gopnlar, 23 f ^ 2'.'‘i 

2'i7- 10 M h J. 1; 111 in Jiiki'n, t"<' pnrtc Official Receiver, 

(lOOi) 2 K. IJ. o8i 86 L. T. to6: 50 W. R. 560; 9 Man- 
son 2-19; 71 L. J. K. B. 710, followed. 

Appeal against the decree of the Court, 
of the Siibordinatb Judge of Ramiiad at 
Madura, in Original Suit No. 329 of 1910. 

FACTS.— Defendants Nos. 2 to 5, members' 
ot a biiiiking Hrm, were heavily indebted to- 
the firms of the plaintiff and of the Is^ 
defendant (who was a close relation of- 
theirs) in respect of ailathi transactions 
between them. While on the eye of 
bankruptcy they mortgaged a portion of 
their immoveable properties to the 1st. 
defendant’s linn in respect of a portion 
.,f their dues. Later on, owing to the- 
inability of the said firm to manage their 
affairs, the firm of the 1st defendant took 
up the management into its hands an ■ 
collected some of its outstandings as its - 
agent. The plaintiff hrm, having obtain^' 
a decree against the firm of defendante 
Nos. 2 to 5, attached the properties mor^ . 
gaged to the 1st defendant s firm. ® . 
hitter preferred a claim and it was allow • 
The uresent suit is for a declaration that ^ 
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the mortgage in favour of 1st defendant’s 

hrm was not binding on the plaintiff’s 

farm, as being a fraud against creditors, and 

that further the same had been discharged. 

ine Subordinate Judge found that the 

mortgage was a genuine transaction, that 

mere knowledge of the existence of other 

creditors did not make the transaction a 

fraudulent preference and that the mortgage 

in question had not been discharged. He, 

therefore, dismissed the suit. Hence this 
appeal. 

^ Mr. K. N. Aiya, for the Appellants :— 
-the non-production of accounts and the 
relationship of the parties clearly show that 
the transaction is a fraudulent one. 

Mr. K, 8, Jayaram Iyer, for the first 
Respondent:—The mortgage is perfectly 
valid. Mahomed Mira Ravuthar v. Savvasi 
r ijayct Raghunadha Gopalar (1); In re 
Jukes, E.e parte Official Receiver (2) and 
Hakim Lai v. Mooshahar Sahu (3). 

JHHGrMENT.— We agree witli the 
Subordinate Judge. There is no evidence 
that the mortgage taken by the 1st defend¬ 
ant from the other defendants was discharg¬ 
ed. The mere fact that the 1st defendant 
acted as agent to collect the Ragoon out¬ 
standings of the other defendants does not 
oi itself show that the mortgage-debt was 
discharged, Hor can that mortgage be im¬ 
peached under section 53 of the Transfer 
of Property Act, as it was taken for a 
genuine debt, Mohatned Mirza Lavathar v. 
8avvai Yijaya Raghunadha Gopalar (l), and 
Avas not of the whole of the debtor’s property 
as in lure Jukes, E,c parte Official Receiver 
(2). The appeal is dismissed with costs. 

Appeal dismissed. 

(1) 23 M. 227; 27 I. A. 17; 4 C. \V. N. 227; 10 M. 

L. J. 1. 

(2J (1902) 2 K. B. o8; 86 L T. 456; 50 W. R. 560; 

9 Manson 249; 71 L. J. K. B. 710. 

. (3) 34 C. 999; 6 C. L. J. 410; 11 C. W. K 889, 


HAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Secoxd Civil Appeal No. 247 of 1913. 

January 21, 1914. 

PresenU—ilr. Mittra, Offg. A. J. C. 

JIWANLAL —Plaintiff—Appellant 

4 

versus 

C HUD AM AN— Defendant—-Respondent. 

Reijistration Act (Xn a/1908), s. I'J—Qyantof main¬ 
tenance to Hindu tvidoic—Writing not yieces^anj _ Oral 

evidence. 

Under the Hindu Law, no transaction need be in 
writing; therefore a grant of immoveable property to 
a Hindu widow for maintenance, is perfectly valid if 
proved by oral endence. 

Appeal against the decree of the District 
Judge, Seoni, dated the 28th February 1913, 
reversing that of the Munsif, Lakhnadon, 
dated the 16th January 1913. 

Mr. A. C. Roy, for the Appellant. 

Mr. J. C. Ghosh, for the Respondents. 

JUDGMENT.—The lower Appellate Court 
has assumed that a grant of immoveable pro¬ 
perty to a Hindu widow for maintenance can 
only be made by a registered instrument. 
No reasons have been given by the District 
Judge for this view. The Munsif thought 
that this was the effect of section 17 of the 
Registration Act. But in this case there 
Avas admittedly no document. If there had 
been a document evidencing the grant, it 
Avould have required registration. 

The Registration Act is silent as to 
Avhether a transaction must be in Avriting or 
not. No doubt the Transfer of Property Act 
requires certain transfers of certain value to 
be by a registered instrument. But this is 
not a case of sale, gift, mortgage, or lease. 
The transfer in question is one notspecifically 
dealt with by that Act. The question must, 
therefore, be decided under the Hindu Law. 

No transaction need be in writing under that 
law. Therefore the grant, if proved by oral 
evidence, Avould be perfectly valid. The 
decree of the lower Appellate Court is revers¬ 
ed and the case remanded to that Court for ' 
a fresh decision with reference to the above 
remarks. There Avill be no order for refund 
of Court-fees. Other costs will follow the 

re.sult. 


Decree reversed; Case remanded. 
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SAN'YASI CHARAN MANDAL V, ASUTOSH GHOSH. 

CALCUTTA HIGH COUHT. 

First Civil Appeals from Orders Nos. 264 

AND 298 OF 1912. 

March 17, 1914. 

Present :—Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

In No. 264 of 1912 

SANYASI CHARAN MANUAL, Minor, by 
Guardian, MOTI LAL ROY— Appellant 

versus 

ASUTOSH GHOSH, Receiver to the 
Estate op NILRATAN MANUAL 
and others insolvents, and others— 

Respondents. 

In No. 296 op 1912 

RISHEN CHANU-KESHARI CHANU 

AND ANOTHER—PLAINTIFFS—APPELLANTS 

versus 

SANYASI CHARAN MANUAL, minor, by 
Guardian, MOTI LAL ROY— 
Uefendant—Respondent. 

Contract Act (IX of IS72), 8. 247 — Partnership — 
Infant paritier, Uahility of—Liability of infant part7i€r 
to he adjudged insolvetif—Position of infant in joint 
Hindu family business—Insolvency of one pai'iner^ effect 
of—Position of Receiver—Provincial Insolvency Act 

(///o/1907t, «. 16. 

An infant may be admitted to the benefits of a 
partnership, though he cannot be made personally 
liable for any obligation of the firm. 

An infant partner of a firm cannot as such be 
adjudicated an insolvent. 

Tliere is no difference in principle between the 
nature of the liability of an infant admitted by 
agreement into partnership business and that of 
another on whose behalf an ancestral trade is carried 
on by the guardian. 

Therefore, a Hindu infant on whose behalf a family 
trade is carried on is not personally liable for the 
debts incurred in such a trade, but his share there¬ 
in is alone liable. 

When a partner has been adjudged an insolvent, 
the partnership is not necessarily dissolved and the 
Keceiver appointed under section 16 of the Provincial 
Insolvency Act merely replaces the insolvent partner 
in respect of the business of the firm and cannot 
claim, as Receiver in insolvency, to take e.\elusivo 
possession of the entire assets of the firm. 

Appeals against the orders of the District 

Judge, 24-Pergannas, dated respectively 
15th and 28th May 1912. 

Mr. Chah-avarti, Counsel (with him Bahiis 
UmakaU Muhherjee, Salish ChamJra Uukherjee 
and Kshefra Gopnl Benerjee), for the Appellant 
in No. 298 and for tlie Respondent in No. 264. 

Ur. 7?Wi Behnry Ghosh (with him Babu 
^anchanan Ghosh, for Babu Kshetra Mohan 


Sen)y for the Respondents in No. 298 and for 
Appellants in No. 264. 

JUDGMENT. —These appeals are directed 
against an order under section 16 of the 
Provincial Insolvency Act of 1907. The • 
circumstances under which the order in 
question has been made may be briefly nar¬ 
rated. One Bhhban Mohan Maiidal left 
five sons, Nil Ratan, Amulya Charan, Satya 
Charan, Fatik Charan, Sannyasi Charan. 
During his life-time Bhuban Mohan Mandal 
carried on business in cloth, rice and fuel. 
After his death his sons, two of whom were 
infants, inherited t?ie firms mentioned. On 
the 19th February 1912KishenChand-Ke.shari 
Ghand, the appellant in one of these appeals, 
made an application under the Provincial 
Insolvency Act to have the partners of these 
firms adjudicated insolvents. At the time 
the application was made, one of the two 
infants had already attained majority, but 
the other, Sannyasi Charan, was and is 
even now an infant. The District Judge 
found upon the evidence that the acts of 
insolvency imputed to four of these persons 
had been established, namely, that they had 
acted in the manner described in clauses 
(b) and {g) of section 4 of the Provincial 
Insolvency Act. The District Judge there¬ 
upon declared the four adult brothers 
insolvents. But he dismissed the applica¬ 
tion for adjudication of the infant as 
insolvent, because in bis opinion the infant 
could not be declared an insolvent. He further 
appointed a Receiver and directed him to 
proceed to realise the assets of all the four 
brothers and of all the properties purchased 
since the death of Bhnban, and four-fifths 
only of the other properties which it was 
alleged liad been inherited by all the five 
brothers from their father. Exception has 
been taken to this oi'der by the infant as also 
by the creditor at whose instance these pro¬ 
ceedings have been commenced. 

The infant objects to the validity of the 
order on the ground that the Receiver was 
not competent to realise in its entirely the 
assets of the business and of the properties 
acquired since the death of his father. 
His contention is that the property of his 
four insolvent brothers alone had, under 
section 16 of the Provincial Insolvency Act, 
vested in the Receiver, who was conseiiuently 
competent to realise a four-fifths share only 
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.to" oHn .I"’' ‘“'•■'r'"-’ .. 

namely /?«r tjL ,, t«-o.fold: 

been j ^ ’® infant should have 

that in 

pn+;fl 7 . file Receiver ^vas 

fi-tolls' from 


whe her t , for determination is, 

Sted « been adju- 

cred tor IM «« behalf of the 

rndew}, i’"®" ‘bat although 

liable to .7 an infant is not 

principle on which that doctrine is based 

■" country and con- 

be annl-^T I® ‘doctrine itself should not 
be applied here. There is no room for 

controversy, as is clear from the decision 

V Christmas 

. Walter Beauchamp (1), that the 

the P oorrectly held that under 

bp \ *10 infant partner cannot 

be adjudicated an insolvent. The question 

ror determination is whether a different 
view should be taken under the Indian Law. 

c ion 247 of the Indian Contract Act 
provides that a person who is under tlie 

,A® 0]*iJ°rity, according to the law to 
Which he IS subject, may be admitted to the 
benehts of a partnership but cannot be made 
personally liable for any obligation of the 
nni ; but the share of such minor in the 

property of the firm is liable for the obliga- 

ions of the firm. It is not necessary for our 
present purpose to determine whether 
e principle which underlies section 247 
IS in armony with the principle which under- 
les section 11 as interpreted by their 
or ships of the Judicial Committee in Mohori 
i ee Dliarmodas (2). But the position is 

incontrovertible that an infant may be 

benefits of a partnership 
^ ough he cannot be made personally liable 
or any obligation of the firm ; yet the 
s are of the infant in the property of the 
rm is liable for the obligations of the 
rm. It has been urged on behalf of the 
P5^^^®^~^PPGlIant that as the infant is 
lable to satisfy the debts of the firm, though 

4 Q »? ^894) App. Cas.607; 11 R. 45; 71 L. T. 5S7; 

o' ^ Afanson 467; 63 L. J. Q. B. 802. 

07 XT . 539; 4 Bom. R‘ L, 421; 70^ 

W, N, 441 (P. C,). . 


It may be to the extent of his Interest in 

Clous. As ree-ardQ flio • i* , laiia- 
the creditors of t)ie firm are’^Lt entitled 

are IZIILTTI sZaTTnf^ 
his interest in the property of the firm'”*' If 
the value of such interest is not suffiment 
or he satisfaction of the dues of The 
cieditor.s, it cannot be maintained that the 
infant IS unable to pay his debts which 

must be the true foundation of all pro- 
ceedings in insolvency against him. The 
remedy of the creditors is restricted in ite 
scope, and if that remedy is partial if 
cannot be maintained that the persL agiinst 
whom the limited remedy is available is 
liable to be declared an insolvent. Indeed 
he may have ample funds other than the 
partnership assets, though such funds 
cannot be reached by the creditors of the 
firm, simply because under the law they 

cannot hold him personally liable to satisfy 

the obligations of the firm. We are of opi- 

nion that the law under the Indian Contract 

Act does not in this respect differ from 

the English Law on the subject and that 

here, as in England, an infant partner of 

a firm cannot as such be adjudicated an 
insolvent. 

Our attention ha.s been also invited to 
the circumstance that a joint Hindu family 
firm is not in all respecfc.s on the same footing 
as an ordinary partnership arising out of 
a contract. It has been argued that the 
rights and obligations of the co-parcener 
cannot be determined by exclusive reference 
to the provisions of the Indian Contract 
Act, but must be considered also with 
regard to the rules of the Hindu Law 
which regulate the transactions of Hindu 
families ; and as an illustration of this 
fundamental difference, reference has been 
made to the rule that the death of one of the 
co-parceners does not dissolve a Hindu family 
partnership. This position may oe accepted 
as sound. But it is equally clear Hi^at there 
is no difference in principle between the 
nature of the liability of an infant admitted 
by agreement into a partnership busiri^a 

and that of another on whose behalf 
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ancestral trade is carried on by Ins guardian. 

It is on this basis that it has been ruled in the 
casesof Joi/A-lsIo Gowarv. Nilvanundnundy Gi) 
and I{.impartah Samrathrai v. 
that a Hindu infant on whose behalf a family 
trade is carried on is not personally liable 
for the debts incurred m such a trade, but 

bis share therein is alone liable, In sc 
far as the propriety of the order of the 
District Judge with regard to the infant is 
concerned, we must consequently overrule 
the contention of the creditor. 

The question next arises, what is the 
precise position of the Receiver appointed 
under section 16 of the Provincial Insolvency 
Act^» On behalf of the creditor, it has 
been argued that he is entitled to take 
possession of and to realise the entire assets 
of the trading firms, all tlie after-acquired 
properties and also all ancestral properties 
inherited by the five brothers. In support 
of this proposition reliance has been placed 
upon the decision of the House of Lords in 
Lovell Ghristim^^ v. Gilbert U alter Beaii- 
r.hamp (1). 'I'liat case, at Hrst sight, seems 
to lend some support to the contention of 
the creditor, but upon closer examination, 
turns out to be of no real assistance to him. 

In that case, Gilbert Walter Beauchamp was 
a partner in the hrm of Beauchamp and 
Brothers. He was an infant and the other 
partner was Ralph Beauchamp. Goods 
which had been supplied upon the order of 
the firm were not paid for. An action 
was consequently brought in the Queen’s 
Bench Division against the firm in the 
firm’s name. An appearance was entered 
for Ralph and also for Gilbert, the infant, 
by his guardian ad litem. Objection was 
taken on behalf of tlic latter that the infant 
could not bo made liable. This objection was 
overruled, and on the 2nd August 1898 an 
order was made, adjudging the plaintiff to 
recover against the defendants the sum 
claimed. A similar judgment was obtained 
by another creditor who has supplied goods 
to the firm. On appeal to the Divisional 
Court to set aside the latter judgment, the 
appeal was dismissed, but it was also ordered 
that execution was not to issue against the 
separate property of the infant or against his 
share, if any, in the partnership profits. 

(3) 3 C. 738; 2 C. L. R. 440; 3 Iml. Jur, 117. 

i , t4; 20 13. 707 at p. 777. 


The Court of Appeal refused to disturb tbe 
order thus made by J^e Divisional Court 
[Harris v. Beauchamp (5)]. On the 2nd 
August 1893, that is, on tbe date when the 
first judgment had been Lovell 

and Christmas (the persons who had obtained 
the judgments) served a bankruptcy notice 
on Beauchamp Brothers, founded on their 
judgments, intimating that if the requisitions 
of the notices were not complied with, an 
act of bankruptcy would he committed. 1 he 
money was not paid and the creditors pre¬ 
sented a petition for a receiving order in 
respect of the estate of Beauchamp Brothers, 
whereupon a receiving order was made. 
This order was rescinded by the Court of 
Appeal on the ground that as one of t e 
partners was an infant, the receiving 
order could not properly he made against 
the firm [/» re Beauchamp Brothers (. 0 ; J. 
The Court of Appeal granted leave to appeal 
to the House of Lords, hut on the ter.m 
that the judgment of the Queens Bench 
Division of the 2nd August 1893 should 
be treated as affirmed in the Court of Appeal, 
with leave to the respondent Gilbert to lodge 
a cross-appeal. The position consequently 

was that when the matter was. ^ 

the House of Lords, the question of the 
validity of the judgment in the suit against 
the firm as also of the order made in the 
partnership proceeding were both open for 
consideration. It was under these ciMum- 
stances that Lord Herschell stated that the 
judgment was erroneous and required to 
.be amended; and he directed it to M 
amended by the insertion of the words 
“other than Gilbert Walter Beauchamp 
after the word “defendants.” Lord Herschell 
after giving the direction proceeded to observe 
ns follows: “l think the proper co^e 
will be to amend it in the manner which 
1 have suggested. It will thus constit^i 
as from its date, a valid receiving order 
against Ralph Beauchamp, and, I think, the 
Receiver appointed under that order shou 
also be appointed Receiver of the partner¬ 
ship assets for the purpose of protecting 
them for the benefit of the creditora. 
It is plain that the order authonsi^ 
the Receiver to deal with the partner ip 

; (5) (1893) 2 Q. B. 534;. 63 L. J. Q. B. 99; 69 L. T. 

373; 42 W. R. 37; 4 R. 550. „ „ or (59 

(.6) (1894) 1 Q. B. Ij 63 L. J. Q. B. IOI 5 9 R. 86; <» 

L. T. 646:4 W.R. 110: 10 Mnrrell Wi' '. 
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of protecting 
tlie creditors 
in the part- 
in the proceed- 

as 
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assets for the purpose 

them for the benefit of 
was made, not merely 

nership proceeding, but also 
ing on the judgment against the firm, as 
there ^vas .n fact a judgment against the 
mni represented by the adult partner. The 
decision of the House of Lords cannot con¬ 
sequently be rightly regarded as an authority 
tor the_ proposition that in a bankruptcy 
proceeding, ,t is open to the Court to direct 
the Receiver to deal with assets other than 
tho.se belonging to the persons who had 
been adjudged insolvent.,. It would indeed 
be surprising if tlie Court could, in a 
proceeding under the Insolvency Act, deal 
with the property of a person who had 
not been adjudged an insolvent. This is 
plain from familiar statements in books of 
authority. On the bankruptcy of one only 
of several partners the joint assets do not 
vest in the trustee. Consequently an action 
in the Chancery Division to ascertain the 
share of the bankrupt was formerly neces¬ 
sary, but now under section 102 of the 
Bankruptcy Act, 1883, the Court in Bank¬ 
ruptcy can ascertain such share. It is, 
however, not so in the case of an infant.” 

on Partnership, Stii Edition, page 
Section 102 of the Bankruptcy Act, 
1883, to which reference is made, is in 
these terms; “Every Court having jurisdic¬ 
tion in bankruptcy under the Act shall 
have full power to decide all question.s of 
priorities and all other questions whatso¬ 
ever, whether of law or of fact, which may 
arise in any case of bankruptcy coming 
within the cognisance of the Court, or 
which the Court may deem it expedient 
or necessary to decide for the purpose of 
doing complete justice or making a 

complete distribution of property in any 
such case.” To the rule thus laid down a 
proviso is added that “the jurisdiction 
hereby given shall not be exercised by 
any County Court for the purpose of ad¬ 
judicating upon any claim, not ainsing out 
of the bankruptcy, which might heretofore 
have been enforced by action in the High 
Court, unless all parties to the proceeding 
consent thereto or the money, money’s worth, 
or right in dispute does not in the opinion 
of the Judge exceed in value £200.” 

The following is an accurate statement of 
the principles which govern the matter 


now before us: ‘Upon the bankruptcy of 
a partner, his power over the partner¬ 
ship property ceases from the commence¬ 
ment of the bankruptcy and liis share of 
the property, that is, of the surplus after 
payment of the partnership debts and the 
claims of all liis co-partners, will vest 
together with his all other separate estate, 
in his trustee, wlio in respect of the 
bankrupt’s _ sliare of the partnership 
assets will become tenant-in-common 

with tlie solvent imrtner and entitled to 
liave the partnership hffairs wound up 
according to the rule in bankruptcy” 

[Robson on Bankruptcy, 7th Edition, page 
682].^ This position is amply supported by 
judicial decisions of the highest authority 
amongst which may be mentioned specially 
Fox V. Hanhnnj (7); Ex parte Ruffin (S) 
and Fraser v. Kershaw (9). 

We may observe that the principle 
formulated in the cases just mentioned 
rests on the theory familiar to English 
lawyers, that the bankruptcy of one 
partner operates as a dissolution of the 
partnership among all the partners. Fox v. 
Hanhunj (7); Ex parte Smith (10) and 
CratcsJiay Y. Collins (11). It is essential to 

note, however, that the effect of the bank¬ 
ruptcy of a partner on the partnership is 
not, in this country, indentical with that 
under the Law of England, as becomes clear 
from a comparison of section 33 of the 
Bankruptcy Act, 1890, with the provisions 
of sections 253 and 254 of the Indian 
Contract Act. Under the Bankruptcy Act, 
1890, bankruptcy is placed on the same 
footing as death, and there is a dissolution 
of partnership b}^ reason of the death or 
bankruptcy of one of the partners. In sec¬ 
tion 253 of the Indian Contract Act, on 
the other hand, in the absence of any 
contract to the contrary, the relation of 
partners to each other is determined by 
the death of any partner, whereas under 
section 254, at the suit of a partner the 
Court may di.ssolve the partnership when 
a partner, other than the partner suing, 
has been adjudicated an insolvent under 


(7) 2 Cowper 445 at p. 44S; 9S Eng. Rep. 1179. 

(8) 6 Yes. 119; 5 R. R. 237; 31 E. R. 970. 

(9) 2 Kay. A: J. 496 at p. 499; 25 L. J. Ch.445; 2 
Jur. (n. s.) *880; 4 R. 431; 69 Eng. Rep. 878; 110 R. 
R. 340. 

(10) 5 Yes. 295; 31 E. R. 595. 

(11) 15 Yes. 228; 10 R. R 61; 33 Eng.‘^lep. 736. 
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any law relating to insolvent debtors. 
Thus whereas in England the bankruptcy 
of a partner works a dissolution without 
an order of the Court, in this country the 
bankruptcy of a partner may have the 
same effect only if a suit is instituted for 
dissolution of partnership on that ground 
by a partner other than the one who has 
been adjudged insolvent. Consequently in 
this country^ when a person has been ad¬ 
judicated an insolvent, the partnership is 
not necessarily dissolved, and the Receiver 
who is appointed under section 16 of the 
Provincial Insolvency Act merely re-places 
the insolvent partner in respect of the 
business of the firm, that is, thelReceiver and 
the partners who have not been adjudicated 
insolvents continue to constitute the firm. 

It may possibly be open to the Receiver 
to take steps for the dissolution of the 
partnership, but he cannot claim as Receiver 
in i nsolvency to take exclusive possession 
of the assets of the firm, including, in 
this case, the interest of the infant who 
has not been adjudicated an insolvent. We 
are clearly not concerned in the present 
proceedings with the question, whether the 
particluar debt which the creditor seeks 
to realise may be realisable from the 
interest of the infant in the firm; that is a 
question which can be adjudicated in a suit 
properly framed for the purpose. What 
concerns the Court in these proceedings is 
the true position of the Receiver in relation to 
the partnership property. As regards such 
property, wo feel no doubt whatever that 
he is not entitled to deal with the entire 
assets, inclusive of the interest of the 
infant who has not been adjudicated an 
insolvent. 

A question has been raised before us 
not only as to the partnership assets but 
also as to what has been described ns the 
after-acquired \ properties. On behalf of the 
creditor it has been contended that the 
after-acquired properties have not only 
been acquired out of the funds of the 
partnership, but that they have been treated 
as part of the partnership property. In 
the view we take tlie distinction suggested 
is immaterial, because whether what is 
described as after-acquired property be 
treated as included in the partnership 
assets or be deemed independent thereof, 
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the Receiver is not entitled to take possession 
of and to deal with more than the four- 
fifths share held by the persons adjudicated 
insolvents. In respect of these properties 
the Receiver is precisely in the same posi¬ 
tion as the persons who have been adjudi¬ 
cated insolvents and have been re-placed by 
him by operation of law. The essence of 
the matter is that the share of the infant 
has not vested in him, and is con¬ 
sequently not entitled to deal with it. The 
Receiver may, if so advised, institute a 
suit for dissolution of the partnership, in 
which appropriate proceedings may be taken 
for realization of the assets. The creditor 
also may, if so advised, pursue his remedy, 
if any, against the infant in a suit properly 
framed for enforcement of his claim. But 
whatever remedies may be available here¬ 
after to the Receiver or to the creditor, it is 
clear that the properties of the infant 
cannot be dealt with by either of them in 
these proceedings. 

The result is that the appeal of the 
creditor (No. 298 of 1912) is dismissed and 
the appeal of the infant (No. 264 of 1912) 
is allowed. The order of the District 
Judge is varied in the manner following. The 
Receiver will take possession of four-fifths 
sliare of the business and four-fifths share of 
all the properties purchased since the death 
of Bhuban Iklohan Mandal as also four-fifths 
share of other properties jointly held by the 
infant and his brothers. 

The creditor will pay the costs of the 
infant in both the appeals. We assess 
the hearing fee in each case at one gold 
vtoliur. 

Appeal No. 298 dismissed; 
Appeal No, 264 allowed. 
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madras high court. 

Civil Appeal No. 171 op 1911. 

November 10, 1914. 

Pre^en^__Sir John Ethvard Power 'Walli.s, 
Ultg, Chief Justice, and Mr. Justice 
* Seshagiri Aiyar. 

PANDARASANNADHI 
A vERGAL —Plaintiff—Appellant 

v&ysHs 

SUNDARESWARA 

DBVASTANAM, thropgh it.s Man.aoei!, 

P. S, ANANTHANARAYANA IYER, and 

OTHEns—D efendants—Respondents. 

Adver.^e possession of limited nghf-Prescription- 

Linuf^ nghi of management, whether can he prescribed 

l^!'--^ocument containing assertion of rights, admissi. 

bility of—Evidence Act (/ of 1872), ..... 1*8, Sry-Suif to 

Y^over po.^ession as hukdar—Limitafion Act iJX of 
iwo), s. 10. 

A limited right of management of an endowment 
can be prescribed for as well as any other limited right. 

"T <^ontnining an assertion of certain 

lights, though not a public document within the 
meaning of section 35 of the Evidence Act, is ad- 
missible in evidence under section 13. 


A suit to recover possession of certain ri)la<res as 

huhdar and for an injunction restraining defendants 
trom intei-fering witli the plaintiff in tlie discliarge of 
h,s duties IS barred by limitation when it appears 
that the right of management has been in the ad¬ 
verse possession of the defendant for nearly 60 vears 
before suit. Section 10 of the Limitation Act has no 
supplication to such a suit. 

Appeal against the decree of the District 
1 Madura, in Original Suit No. 8 of 

SadagopacJiariar (Avith him Mes.srs. 
K. Srinivasa Iyengar, S. Srinivasa Iyengar 
and S. Miithia Mndaliar), for the Appellant. 

Mr. T. Bangacliariar (with him Mr. C. V. 
Ananthalirishna Iyer), for the Respondents. 

This appeal coming on for hearing on 
loth, 20th, 21st, 22iid and 23rd days respec¬ 
tively of October 1914, and having stood 
over for consideration till this day, the Court 
delivered the following 

JUDGMEN'T. 

, Opfg. C. J.—This is a suit 

Pought by the Pandarasannadhi of the 

Mutt against the Manager of 
the Madura Temple and the Temple Cora- 
niitte of the Madura District to recover 
pos.session with mesne profits of four villages 
M huJedar or ^ Trustee of the Thanappa 
Mudal^ Kattalai, or ^pdo'vrment for the per- 


formaiiceof certain ceremonie.s in the Madov. 

J-“ iSS- -I ? 

shown that he was ever e. tLd f 

and.]».h,. „fa 

latter conclusion I agree but -ic +b ^ ^ ® 
not stop here and ha.s been very full/ 

I propose to state my reasons fn/d « ^ 
from tlie conclusions at which tlm 
Judge has arrived on the facts l 
be that in the opinion of tl ^ 

qualified to judge, the Manager appeZted^f* 

tlie Temple Committee would be a mud 
satisfactory Trustee of the endowment d"™ 
the plaintiff but, this of course is not ^ 
which can affect our judgment as to the effect’ 
of he evidence. The judgment of the DiS 
Judge contains an elaborate evnw.- V- 
of the voluminous documentary evidence "" 

the ca.se, but fails altogether in mv on- ' 

recognise the strength of plainti/s c ,ru" ^ 

facts which are either admitted or prove 
beyond reasonable doubt. It is not rf.-f I ! 
that the endownraent of the four .suit viH 
and another, wliich has cea.sed to bdn 
It, was founded by one Thanappa Mu.laly w|„ " 
name it bears, long before Madura 
under the Government of the East r'r® 
Company at the beginning of tlie nineteih 
century. According to tlie tradition hf 
a Munster of the ruling Nayak at tij bejn' 
ning of the eighteenth centurv Tf ; 

not Jisputecl that the donors of eridowm 

..d, .. tl.!., f„. J 

habit of appointing separate Trustees, or that 
many such endowments in different tem je 
m Southern India were entrusted to the p^ 
dece.s.som of the plaintiff Pandarasannadhi' 
and were managed by him through the 

agency of lhambirans, as his ascetic followers 

are called, who re.sided in Mutts • 

to him in the neighbourhood of the 

in question. He has been complt/^ 
of the ca.se.s to a bishop, but his position more 
resembles that of an abbot of a monastery 
with dependant priories or Mutts in different 
parts of India, many of them in charr^a f 
single ascetic or Thambiran. ' ^ 

There is one such Mutt at Mc';>Uira which 

bears an inscription showing that u 
presented to the Mutt by Chockai*^'^^ 
Mudalmr, son of Koneriappa Mudalv 

Thanappa Mudaly, or by all tht; par^ 
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as the words “son of” are not in the original. 
This shows that the Pandarasannadhis were 
the Gnrus or religious superiors of the family, 
and makes it exceedingly likely that the 
founder or his heirs should have entrusted 
this endowment, according to a very usual 
practice to the care of the Pandarasannadhi, 
more especially as during the time of the 
Nayaks there does net seem to have been 
any Temple trustee and the general manage¬ 
ment of the temple seems to have been in 
the hands of the Government itself. 

Down to the present time a Ihambiran 
appointed by the plaintiff and residing at the 
Mutt performs the duties of Vicharanai or 
Manager of the Kattalai as regards the 
ceremonial observances; and it is not disputed 
that this office is vested in the plaintiff and 
discharged on his behalf by one of the 
Thambirans. There is no reason for doubt¬ 
ing that his possession of this office goes back 
far beyond the introduction of the Company’s 
Government, either to the time of the founder 
or of his grandson who built the Mutt, and 
the fact that in the accounts at the beginning 
of last century, H series, the word Vicharanai 
is used in connection with the mangement of 
the property of the endowment as well as the 
ceremonies, suggests that both were in the 
hands of the Thambiran as agent of the 
Pandarasannadhi. All that is in question in 
the present suit is his right to possession of 
the four suit villages which admittedly 
originally formed part of the endowment 
and were attached under the Muhammadan 
Government and retained under attachment 

under the Company’s rule. Disease is that 

they were in his possession when first attach¬ 
ed and that whilst under attachment they 
were held on his behalf, and there are 
strong grounds for thinking this was the 
case down to 184!) when tlie Company handed 
them over to the temple authorities. 

There are other villages and lands 
belonging to the endowment which were not 
attached and wliich continue in the plaintiff’s 
possession down to the present day. None of 
those villages or lands are shown to have been 
acquired subsequently to the introduction of 
the Company’s rule, and tbe most reasonable 

explanation to my mind appears to be that 

they were additions to tlie original endow¬ 
ment of tivc villages made from time to time 
to the Pandarasaiinadlii for tlie purposes of 
the Thaiiappa Mudaly , Kattalai of.wjiichho 


was the Trustee. One of these villages is entered 
in the Inam Register as Koneriappa Mudaly 
Kattalai, which would point to its having 
been given by Thanappa Mudaly’.s son who 
bore that name (Exhibit AJ). The District 
Judge is largely influenced by the fact that 
these lands and villages have always been in 
the possession of the plaintiff, whereas the 
suit villages have never been in his posses¬ 
sion since the introduction of the Company’s 
Government in 1801. A simple explanation 
of this is that those other villages and lands 
escaped attacliment under the Muhammadan 
Government, whereas tlie suit villages did 
not. The suit villages stood in the Madura 
revenue accounts in the name of this 
Kattalai with numerous other Devaatanam 
villages which under the Hindu Rulers had 
been exempted from assessment; and after 
the Muhammadan Government took Madura, 
they were all dealt with as a fresh source 
of revenue. Of the other villages Kadipatte 
was in the Saptur Zemindari and not 
separtely assessable, and other villages were 
outside the District of Madura, while the 
other lands were in villages which did not 
come within the class of Devastanam villages. 
When the Muhammadans took Madura 
they appear to have at first imposed a 
Poruppu, which is the name for a favour¬ 
able quit-rent as distinct from the full 
assessment, upon the Devastanam villages, 
and later on in the financial embarrass¬ 
ments in which they found themselves, 
they resumed all these villages and merely 
made such allowances as they chose for 
the upkeep of the temples, etc. This was 
the state of things which the Company 
found existing in this and other districts 
when they took over the Government at 
the beginning of the last century. Among;- 
tlie villages which the Company found 
under attachment Avere the suit villages 
belonging to the Thanappa Mudaly Kattalai*. 

The only evidence as to any one but the 
Pandarasannadhi and his agents having 
anything to do with this Kattalai before the 
Company’.s time is to be found in Exhibit H7, 
an extract from the accounts of 1816, in 
which the endowment is Siid to have been 
made by Thanappa Mudaly in the time of 
Vijiaranga Chokanada NajTikar, and 
Vodanayaga Bhattar and Tiruraalaya Pillai 
are entered under the heading. Name of^ 
previous viirasidars^\ as persons" wto 
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got the Danam or gift. Notliing is known 
of these persons, it is not stated tliat an^^ 
office was granted them, and tiie same 
account enters under the head of “Name of 
person entitled to manage, etc.,” i\ranicka- 
vachaka Thambiran Paradesi of Tiruvadu- 
thurai Mutt, Vicliaranai or Manager, tlms 
showing that the management was tlien in 
the hands of tlie plaintiff’s agent. As I have 
already said, the effect of Exhibit H7 is to 
show that the general management at the 
time was in the hands of the Thambiran. 
Exhibit C, an extract from accounts for 

1799, refers to the five villages as inaoi 

villages of the temple of Minakshy Thanappa 
Mudaly Kattalai, but does not show that 
any one but the plaintiff’s predecessor was 
the trustee of this endowment. Nor is 
the fact entitled to any weight that in 
Exhibit D7 one of the villages, Amui’, is 
referred to as the temple Kattalai, whereas 
in Exhibit D5 of the previous year it is 
referred to as a Thanappa jNfudaly 
Arakattalai village. The defendants also 
rely on Exhibit Va, which is a list of 
patta'dars or lease-holders of the village of 
Velangndi from tlie accounts of ISOl, in which 
Arakattalai Nallaperumal Pillai appears as 
one of the pat^adars. 'I’his is one of tlie 
Kattalai villages which has been all along 
down to the present in the possession of 
the plaintiff, and the accounts prove nothing. 
The defendants also refer to Exhibit V, an 
extract from the Revenue accounts relating 
to the temple for 1802, in which under the 
heading “person whops Kattalai Vicliaranai 
or Manager,” are entered the names of two 
persons, Nallaperumal Pillai—possiblj'' the 
same person whose name was found in 
Exhibit Ya—and Ponnambala Pillai. This 
merely shows tliat these two persons, undei 
what circumstances does not appear, were 
then discharging in the year 1801 the 
office of Yicharanai of the Kattalai, winch 
has admittedly been discharged by the 
plaintiff through his agents from 1816, the 
date of Exhibit H7, down to the present 
time. It may very well have been 
that the post of the Thambiran of the 
Mutt was vacant at the time the Company 
took over, but we never hear of any one 
but the Thambiran. being in management. 
Exhibit E, an extract from an account 
relating to the Thanappa Mudaly Kattalai 
for 1814, -under the -heading,^ purpose tor 
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charge,” mentions Amur village as graiited 
to the temple, Chettikulam as granted to 
Thanappa Mudaly Arakattalai and the 
otlier villages of Chinna UJgani and 
Kasnik-olam as being in charge of 

Mamckavachaka Thambiran. Here so far 
a^ any one is mentioned as in cliarge of 
tlie villages, it is the Thambiran. As the 
position was admittedly the .same with 
regard to all these village.s, these divergencies 
as to the different villages show that the 
statements in these accounts are to be received 
with caution. Exhibit 1) series shows tint 
from 1801 to 1817 the income of tlie villages 
after deducting the Poruppu or quit-renV 
was paid to the imimdar^ but leaves it 
open who the inamdar was. Exhibit HG 
is an account of the revenue collections for 
1816 from all the Kattalai villages in 
charge of Government at that time showing 
as to each the amount payable after 
deducting Poruppu, menLioning tJie name 
of the person superintending the Kattalai 
to wiiom presumably the money was to be 
paid for the performance of the Kattalai 
as no one else is mentioned. Manicka- 
vachaka Thamhii-an is shown as the person 
superintending tiie Thanappa Mudaly 
Kattalai and was presumably the person 
to whom payment Avas made. This Exliihit 
in my opinion, very strongly .supports the 
plaintiff’s ca.se that from the time the 
Company assumed the Government in 1801 
down to 1816, the net income after deduction 
of (iuit-rent was paid to the Thambiran 
as Manager ; and lie relies on the state¬ 
ment to this effect contained in Exhibits 
Ill and B2, extracts from books produced 
from the Collector’s office, and in Exhibit 04 
which will be noticed subsequentl 3 ^ ^ 

In 1817 there was admittedly a change 
in consequence of the passing of Regulation 
VII of 1817 which gave the Board of 
Revenue complete control over temples 
and endowments. Instead of the income 
being paid over as formerly to the Super¬ 
intendents of the different Kattalais, Tasdiks 
or budgets were framed for each Kattalai 
providing for tlie expenses of-ihe Kattalai, 
and only so much of the incoint* was paid 
over a.s was sufficient to provide^for this 
expenditure, the balance being reserved* in the 
liands of Government. Exhibits G an%,G2 
as the Tasdiks for 1817, and the fact that' 
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Thambiran is only allotted a small salary 
of 3 pons per month as Vicharanai or 
Manager, and that Exhibit G2 directs that 
payments are only to be made to the employees, 
among whom apparently the Thambiran 
was included, if they discharge their duties, 
are relied on by the defendants to show 
that it was not intended that payments 
should be disbursed through the Thambiran. 
Exhibits J and I show that the Thambiran 
continued in management of the other villages 
and lands, though it appears from Exhibit 
II of 1824 that, under the powers conferred 
by Regulation VII of 1817, he was required 
to account for his collections, and the 
village of Kudipatti was attached for failure 
to perform his duties. It further appears 
that in 1836 a new Tasdik or budget was 
framed including for the first time the 
revenues of these other villages which, how¬ 
ever, were still left to be collected by the 
Thambiran, as they still are. 

Very much has been made on the part 
of the defendants of the subordinate posi¬ 
tion to which the Thambiran as Vicharanai 
or Manager of the endowment 
was reduced in this period in the exercise 
of powers conferred by Regulation VII of 
1817, but, in ray opinion, too much weight 
should not be attached to this, as we find 
that tlie same control was exercised over 
the collections of the villages and lands 
belonging to the Kattalai of which the 
Pandarasannadhi was admittedly Trustee 
in possession as over the collections of 
the villages which were under attachment. 
If this control was not inconsistent with 
the Pandarasannadhi being Trustee or 
huhJar of the other villages and lands, 
though deprive^ of all effective authority, 
it is equally not inconsistent with his 
having been hukdar or Trustee of the suit 
villages which were under attaclinient from 
the time Company took over. As regards 
the smallness of the Thambiran’s salary it 
must be rememl)ercd that he was an ascetic, 
and it seems not improbable that the amount 
allowed liirn in the Tasdik was the amount 
wdiicli 1)0 had been allowed to spend on him¬ 
self when the income was paid over to him. 

I liave now to deal with what seems to 
me a very important part of tlie case. 
In 1836 Air, Plackburn, the Collector of 
Madura addressed instructions, Exliibit B 
to the pcishkar or Revenue Officer of the 


district instructing him with referrence to 
the Devastanam and Chuttram villagesi 
that is to say, the villages belonging to 
endowments for religious and - charitable 
purposes, which had been attached by the 
Company and were then under the peiskhar^s 
control as regards income and expenditure, 
to inquire and report under whose manage¬ 
ment they were before the attachment by 
the Company, that is to say, before 1801. 
He was to furnish full information as to 
the Vicharanai or Manager, particulars of 
the Kattalai, the name of the founder and 
of the present hukdar or Trustee, the 
names of the villages, who made the 
collections, who incurred the expenditure 
and to whom accounts w^ere rendered. He 
was also required to state the year in 
which the Tasdik or budget system was 
introduced, and the year in which a new 
Tasdik or budget was framed. The inquiry 
was held, and the result was recorded in 
two books which • were produced at the 
trial from the Collector’s office, the 
extracts relating to the endowment, which 
are duplicates being marked as Exhibits B1 
and B2. How the other Kattalais were dealt 
witli we do not know, as the parties and 
the Pleaders were not allowed to inspect 
the rest of the book ; what we find as 
to the suit Kattalai is a statement taken from 
Namasivaya Thambiran, Vichararvai(Manager) 
of the Thanappa Mudaly Kattalai, who was 
admittedly the representative of the Pan¬ 
darasannadhi. The book as a whole was 
signed by the Gumastah who copied the 
statements into it and countersigned by the 
peishkar who put it forward as embodying 
the result of his inquiry. The fagt that 
in the performance of his duty to inquire 
and report the peishkar contented himself 
as regards this Kattalai with recording a 
statement from the Thambiran, is to my 
mind very strong evidence that he was 
recognised at the time as Vicharanai or 
Manager and hukdar of the endowment, 
including the suit villages, as the plaintiff’s 
agent, and that there was no other claimant 
in the field in the shape of th® temple 
itself as any one else. The general effect 
of the statement taken from the Thambiran 
is also in entire accordance with the in¬ 
ferences which I draw from the earlier 
evidence which I have already examined. 
It, no doubt, represents not onl 7 the suit 
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villages, but the other properties as well, as 
forming part of the original enilowm^.t, 
vhereas it is more probable that they were 

acquired subsequently before the Company’s 

account of the way in whicli 
fi villages came into the hands of 

the Company is also not candid, as they 
are represented as having been taken over 
at the request of the hukJar, whereas we 
knew from Mr. Hurdis’ report Uxhibt Athat 
the Company found these as well as the other 
J->evastanam villages under attachment and 
so continued them. I see no reason to 
aoubt the ne.xt statement that under the 
Company the income of tlie villages after 
aeducting the Poruppu or quit-rent had been 
pai OTOr from the Government Treasury 
to the Thambiran and that he had per- 
ormed the Kattalai with the aid of such 
income and the income of the other pro- 

?siv ^ possession until November 

1817 when a budget, Exiiibit Gl, was intro¬ 
duced, after which another budget. Exhibit Gl, 
was introduced in 18.5.3. In so far as it relates 
0 the matters on which he was required 
0 report I think the p'nshkar must be 
aken to have accepted this as satisfactory 
statement. I am entirely unable to agree 
^ith the statement of tlie District Judge 
^ paragraph 14 of his judgment tliat Exhibits 

El and B2 have not tlie slightest pro¬ 
bative value, 

^ I do not consider it necessary to go 
^to the rest of the evidence in detail. 
Exhibit N series is an interesting series of 
public documents showing the change of 
policy as to the connection of Government 
with temples. In 1842 they gave up the 
Management and appointed a Manager for 
the Madura Temple in the exercise of the 
powers given them by Regulation VII 
of 1817. In 1849 they decided also to give 
Pp possession of the Devastanam villages, 
including the suit villages, which they had 
retained under attachment since 1801. If I 
am right in the conclusion I have come 
to, the plaintiff through his agent was tlien 
entitled to posse.ssion. As regards the villages 
attached to various Kattalais in the Madura 
Temple, the Collector in Exiiibit 02 proposed 
to hand them over to the temple Manager, 
and the Board, in Exhibit 0 3, dated the:25th 
"lay 1849, approved of this coarse in the case 
of the suit villages, whilst directing generally 
that claims by the descendants of the 


founder-s miglit be reported for .specm] 

June 1849 we find a descendant of Tlianappa 
Mudaly putting forward in Exhibit 04 a claim 
that the .suit villages .should be handed 
over to him jointly witl. the Pandarasan- 
nadhi He a,sserted that bis ancestor., bad 
put the villages in possession of tlie 
1 andarasannadhi, and that bis descendant., 

lad keen managing tlie property with him, 
and that tliey should not be handed over 
to the temple Manager, who was a mere 
stranger. The endorsement refusing tlie 
petition accepts the petitioner’s statement 


\ * .^ oiuitc 

tliat he was agent or huhlar witli 


the 


Pandarasannadhi and states that the villages 
had never been in possession of the hukdars 

since the attachment by the Company, but 
that they had been receiving settled 
Dastabery—the budgeted allowances, hr.st 
from Government direct, and afterwards 
(subsequently to 1842J from the Manager 
of the temple out of the net income of 
the villages; and as the management wliich 
had been in the liands of Government Iiad 
been handed over to the temple AManager 
it was only right that these villages should 
be handed over also, and these were tlie 
Board's orders. AVe do not Iiear of the 
descendants of the Thanappa Mudaly Jiaving 
claimed before or since, and their inter¬ 
vention may have been invited in view of 
the f^lct that in the proceeding already 
cited the Board had stated that it would 
only recognise the claims of descendants of 
the f(4under.s. This endorsement, however 
appear-s to me to be a recognition of the 
Pandarasannadhi's po.sition as hnkdar or 
Trustee of the.se villages, though accompanied 
by a refusal to re.store them to liiin 
on tlie ground he liad been .so long out 
of possession. It i.s significant that it wa.s 
not suggested on this occasion tJiat the 
villages were being handed over to the 
temple Manager because the temple itself 
and not the Pandarasannadhi was the 
hnkdar, which is now the case for the 
defendants. The Pandarasannadhi did not 
contest, as he might have done, the handing 
over of these villages to the temple Manager 
in 1849, nor did he apparently claim to 
have them registered in his name at the 
Inam Commission in 1863, and they 
were registered in the name of the temple 

Manager, ExhibitsKIO, K14, K15, and K16. Iq 
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conclusion I'may mention that the position 
of the plaintiff as hiikdar^ was recognised 
by the temple authorities in the litigation 
of the seventies. The opposite theory, in 
my opinion, fails to account for the con¬ 
nection of the plaintiff with the endowment 
and appears to proceed on grounds whicli 
are highly speculative. Whatever the reasons 
which induced the Pandarasannadhi to 
acquiesce in the suit villages being handed 
over to the Manager of the Temple in 
1849) there is no doubt tlif't they have 
since been in possession of the Manager of 
the temple when there was one and when 
these were not in the possession and 
management of the local temple Com¬ 
mittee under Act XX of 1863 who for some 

periods managed the affairs of the temple 
themselves instead of appointing a manager 
as they are required to do under the Act. 
Their possession equally with that of the 
Manager when there was one, was clearly 
on behalf of the temple, and also as it 
seems to me on the facts already stated 
clearly adverse to the plaintiff. It is no 
doubt true that the plaintiff has all along 
been in possession of the office of hukdar 
of the Kattalai so far as the ceremonial 
observances arc concerned and also in 
possession of the ocher villages and lands 
belonging to the endowment through accounts 
for their proceeds, but he has been out of 
possession of the suit villages which have 
been in the management of the temple 
claiming adversely to him, though the 
revenues of the.se villages have also been 
applied for the purpo.ses of the endowment. 
It has been contended for the plaintiff' 
that a limited right of possession and 
management of part of tlie endowments of 
a religious office could not be acquired by 
prescription. Admittedly there is no direct 
authority for this proposition, which was 
also raised before me in anotlier appeal 
from Madura (Appeal Xo. 31 of 1909) 
where, however, it was unnce.ssary to decide 
the point. I cannot see wliy a limited 
right of management of an endownient 
should not be prescribed for as well as any 
other limited right, and 1 agree with my 
learned brother that the decision their 
Liordships of the Judicial Committee in Bal- 
want Rao v. rm-an Mul Chanhe (1), which wa.s 

(1) 10 I, A. 90; (> A. 1; Ki L. R. :j9; [ t Snniswati’s 
P. 0. J. 133. 


not cited in the argument, is an authority that 
it may. The plaintiff in that case in them 
Lordships’ opinion was suing only for his. 
own right to manage or in some way to 
control the management of the endow¬ 
ment,” and it was held that such a right 
might become barred. In the present case 
I think the limited right of management 
claimed by the plaintiff in this suit has 
been barred by adverse possession for 
nearly sixty years before suit, and that 
on this ground the appeal fails and must 

be dismissed with costs. 

Sesuagiui Aiyar, J.—I have the misfortune 
to dift'er from the learned Chief Justice 
on the facts of the case, and I am, there¬ 
fore, obliged to examine them in greater 
detail than I would otherwise have done. 

The plaintiff in this ca.se is the Pandarasan¬ 
nadhi of the Tiruvadutliurai Mutt. The 
first defendant is the Manager of the 
^Minak.shy Sundareswara Devastanam at 
Madura. The other defendants are the 
member’s of the Temple Committee. 

The plaintiff’s case is that the villages, 
in dispute were granted by one ^Thanappa 
Mudaly for performing certain Pttjas in.. 
the temple at Madura (the endowment^^ is 
known as “Thanappa Mudali Kattalai )i. 
that his predecessor-in-title, as head ^ of . 
the “Thiruvaduthurai Adinam,” was appoint¬ 
ed hereditary Trustee in respect of the 
said endowment, that he was in 
possession and enjoyment of those villages,- 
that on his behalf the British Government 
were managing the villages, that after the 
constitution of the Temple Committee, under 
Act XX of 1863, the Committee was manag¬ 
ing on his behalf, that the present Manager 
refused either to account to the plaintiff for. 
the income received fixim the villages or to 
deliver over possession of the properties to 
him and that consequently he is entitled, 
to recover possession or to be paid the 
income. The defendants denied that the. 
plaintiff was ever constituted Trustee of the 

Kattalai, and pleaded that the villages were 

directly given to the temple, that certain ^ 
agents of the plaintiff at Madura weM 
entrusted as paid servants with the 
management of the Kattalai from time totime, 
that the plaintiff had no right either to the , 
nmnagemont or to the possession of ® 
properties, and that the claim in i 

possession was barred by limitation, T 
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most important issue relates to the plaintiff’s 
predecessor having been constituted Trustee 
by Ihanappa Mudali; The other questions 
are covered by issue IX which runs as 
fol ows;- Whether the defendants’ possession 
° pcoperties is only on behalf of the 

plaintiff and permissive and if not, whether 
the suit IS in time.” 

The District Judge held that there was 

no evidence of the plaintiff's predecessor 

““’‘'dated Trustee of the 
Kattalai, that the defendants were not 

agents o the plaintiff in ti.e management 

of the villages and that tl.e claim was barred 

by limitation. The plaintiff lias appealed. 

Before dealing with tl.e questions relating 

to the plaintiff s title and the bar of limitation, 

I must make a few remarks on the term 
Kattalai. lhat expression is use<l with 

reference to three different kinds of endow¬ 
ments. Properties may be endowed for the 
- performance of Pttjas^' in tJie temple, or for 
the performance of certain festivals in the 
temple, or for the performance of '' Archanas' 
to the deity in the name of the donor. In the 
hrst class of^ cases, the endowment is utilised 
tor conducting the necessary and vital part 
of the worship and of the ritual in the 
temple. Ordinarily, the Puja is not perform¬ 
ed in the name of the donor and consequent¬ 
ly supplemental grants are made for the 
purpose of the service being more efficiently 
performed. Instances of this nature are to 
be found in the famous temple at Chidam¬ 
baram where almost all the necessaiw daily 
services are conducted by means of Katcaluis 
endowed by pious donors. In the second 
class of cases where grants are made for the 
purpose of Ootsacams,^^ if in consequence of 
a rise in prices or for other reasons the 
funds are not sufficient for performing a 
festival on the same scale as was begun 
with by the original donor, it is usual for 
others to supplement the funds either by 
making permanent grants of land or money 
or by yearly contributions towards the celebra¬ 
tion of the festival. It has to be remembered 
that it is not uncommonamong Hindus to make 
anonymous gifts. The preferable form of gift 
IS for the donor to remain unnamed. Conse¬ 
quently, it very often happens that, where the 
funds in z^espect of a particular service or festi¬ 
val are not sufficient for conducting them on 
the oz’iginal scale, new donors come forward 
to supplement those funds. In the third 


c]a.s.s of ca.se.s (for example, the Paclialyappa’s 
Kattalais in variou.s parts of the Pre.siclencv) 
where grants are made for performing 
.1 r/mims .n the name of the donor either 
daily or on stated cceasioii.s, if the funds 
are not .sufficient to meet the expenses 

othoi.swill not come forward to .supplement 
the resources. The ‘Mrc/mim” is iLiidod 

■solely for tl.e grantor and it i.s not the 
coiiceim of thi.-d parties to help in its 
performance if the fii.id.s are for any reaso.', 
not fund sufficient. In tl.e present ca.se 
Ilianappa Mudaii s Kattalai was intended 
lor two .services known as tiie “Ooochikala" 
or mul-day service and “Ardhajama" or 
mid-iiight .service. These are more important 
than festivals and unlike Anhanas they 
cannot be dispensed with. Tliey are a 
necessai’y function of the woi’ship of the 
idol I have made these remarks in order 
that the history of the subsequent addition.s 
to tins Kattalai may be understood in their 
proper perspective. 

It was argued hy Mr. K. Sz-iniva,sa' 
Aiyangar for the plaintiff that if a service 
IS known hy a particular name and if its 
expenses liave been met from a particular- 
source, it is not likely that that source will be 
supplemented by contiabutions from other- 
donors. I do not think this contention is 
well-founded. As I Iiave already stated 
subsequent donors very often add to the 
funds devoted for a necessary ritual in the 
temple. The Hrst question for consideration 
is whether Thanappa Mudaly constituted the 
Thiruvaduthurai Adliinarn the hereditaiy ■ 
Trustee of the Kattalai in question. It is 
admitted that no written grant i-elating 
to this endowment exists. It is said Csee 
Exhibit Bl) that the papers relating'to- 
the grant were lost during the Muhammadan 
invasion. The suggestion is that they were 
with the agents of the plaintiff in Madura. 
There is no reason why the title-deed should 
not have been in Tanjore, the headquarters* 
of the Adhinam, where it is well-known 
that grants of tin's description are carefully 
preserved by the head of the Mutt. One 
would have expected a copper-plate grant to 
have been produced if the story of the 
plaintiff^ is true. It i.s the case both for 
the plaintiff and the defendants that the 
oiiginal donor, Tlianappa ^Mudaly, was the 
Praflhaii or Prime Minister of Yijiaraiiga 
Cliokanatha, who ruled in Trichihopoly 

.y ■ 
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between the years 1704 to 1731. This King 
granted the suit villages to his Minister in 
order that he might endow them to the 
temple. It is, therefore, most likely that 
some writing evidencing the grant would 
have been executed to the plaintiff s 
Mutt if it was constituted Trustee. I am 
not satisfied that the allegation that the 
papers relating to the grant were lost at the 
time of the Muliammadan invasion, has any 
foundation. There is absolutely no evidence 
given in this case as to what those papeis 
were and how- and when they were lost. 

Ontheother hand, it seems clear that 
the grant was made to the temple itself and 
not to the phiiiitiifs predecessor. Mr. 

Nelson in his interesting Manuiil of the 
District of Madura says that the temple 
was nominally under the direct supervision 
of the Kings of Madura, and that they 
appointed a chief] Brahmin priest to look 
after the temple properties (see Madura 
Manual, part III, page 159). As pointed 
out by Mr. Ghose in his Tagore Baw 
Lecture.s” on “Hindu Law relating to 
Impartible Property and Endowments,” the 
idea of a sh-hait and a Trustee is a modern 
one. He says that “in ancient Hindu society 
when there Avere no regular trusts or trust- 
deeds, in the case of the setting up of 
an idol, gifts of land were usually made 
to priests and other persons who Avere 
necessary for carrying on the Avor.ship. 

Mr. Nelson’s account that the properties 
of the temple Avere managed by the Kings 
through a chief Brahmin priest is in ac¬ 
cordance with what happens in Hindu temples 
throughout India. And, if a Brahmin priest 
Avas in management of this temple, the grant 
Avould have boon made to him on behalf of 
the temple and not to the plaintiff's predeces¬ 
sor Avho had his headquarters in the Dis¬ 
trict of Tanjore. This is borne out by the 
report of Mr. Hurdis (Exhibit A) in which 
he says that the Church Brahmins, as he 
calls the priests, Avere in possession of the 
properties belonging to the temple. It Avas 
pointed out in Eamnsanu v. limmisami (’2) 
that in most of the temples in this Presidency 
there are no regular Trustees, but that the 
Arehihir or Pnjari Brahmin is really both 
the ofliciating priest and the secular manager 
of the affairs of the temple. In this case 


(2) 2 M. L, J. 251. 


there is Exhibit H7 Avhich places the 

matter beyond doubt. This is an extract 

from the account of Fadi 1226 relying to 
the temple which was kept in the Collectors 
Office. In the column relating to the name 
of tlie previous Mirasidar, the entry is 
“person who got the durnim,” Vedanayaga 
Bhattar and Tirumalayya Pillai. Under 
the heading of the name of the grantor 
the entry is “Thanappa Mudali Avho was 
the Pradhan of Vijiaranga Chockanatha—it 
is 90 years.” There can be no doubt that 
this document comes from proper custody 
and contains the information available in 
1816 regarding the persons who made the 
grant, and the persons who received the 
gift This Vedanayaga Bhattar, it is conceded, 
was a Brahmin. The word Bhattar in Madura 
indicates the profe.ssion of a priest in the 
temple. Who Tirumalayya Filial was, 
there is no evidence. It is not suggested 
that this Tirumalayya Pillai had any¬ 
thing to do with the Thirnvadutlinm 
Mutt. He could not have been one of the 
Thambirans Avho Avere in Madura. However 
there is no doubt that one of the donees 
Avas a Brahmin and this, as I said before, 
is in accordance with the usage in this 
behalf and in accordance Avith Avhat Mr. 
Hurdis says in Exhibit A. My conclusion 
is that there is not only no evidence to 
show that the original grant was made to 
the Adhinam for the purpose of conducting 
the Kattalai in the temple, but that there 
is positive evidence that it was made to two 
persons one of whom was a Brahmin, who 
must have been the Chief priest of the 

temple at the time of the grant. 

I shall noAv refer to the subsequent his¬ 
tory of this Kattalai. Vijia Chockanatha 
ruled over the Kaniatic until 1731. His AVife, 
as guardian of his minor son, was in posses¬ 
sion of it till 1735 or 1736. About that 

time the Tiluhammadan Rulers seized the 
districts of Trichinopoly and iladura. As 
Mr. Hurdis points out (and Mr. Nelson 
supports him), tho :Mnhammadnn Rulers 
coiiliscated all endoAvments belonging to the 

temple in these districts. In 1790 the 
Madras Government assumed possesswn of 
the ]\Iadura District, because the Nabob of 
the Karnatic Avas not able to contribute his 

share of the expenses of the alliance 
Company; and they appointed Mr. Mcleod 
to mnnai?e the district. As is pointed out 
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in the Gazetteer (pages 68—70), Mr. Mcleocl 
was content with receiving tlie profits from 
the renters of the district. Finally, in the 
year 1801 by a treaty between tlie Nabob of 
the Karnatic and the Mast India Company 
the District came into the liands of the East 
India Company, and the first Collector of 
iladura was Mr. Hurdis. After he took 
c I'Y^e, he submitted a number of reports of 
which we have only Exhibit A before us. 
It IS stated in the Gazetteer that the Board 
ordered the Collector to restore to the tem¬ 
ples the lands resumed from the Pagodas, 
but tor some reason not now traceable Mr. 
Hurdis never carried out these instructions; 
and the Devastanam lands remained in 

! Government until 1841. 

in 18411, in pursuance of the policy of the 

Government to divest themselves of all con- 
• nection with Indian religious institutions, 
the Devastanam properties were handed 
over to a Manager appointed by Government. 

L am of opinion that the Brahmin priest or 
Church Brahmin, as Mr. Hurdis calls him, 
was in posse,ssion of the property until he 
was deprived of it during the Muhammadan 
invasion in or about the year 1736, that 
from 1736 to 1790 the Muhammadan Rulers 
enjopd the rents and profits, and that 
nnally in 1801 the villages came into the 
possession of the East India Company. From 
this date there is no doubt that even, though 
the possession of the villages was with the 
Government till 1842, their income was 
utilised for temple purposes. From 1842 
onwards, the general Manager of the temple 
was placed in possession of these villages. 

I may here refer to two documents Avliich 
have to a great extent influenced my decision 
in this case, and they are Exhibits V and 
Va. Exhibit V is an extract from the account 
relating to the Minakshy temple, Arakattalai, 
prepared for the jamabaiidi. It is dated 
1802, shortly after Mr. Hurdis took charge 
of the district. It gives the name of 
Thanappa Mudaly as the donor and under 
the heading “person who is Kattalai Vicha- 
ranai,” the names given are Hallaperumal 
Pillai and Ponnambala Pillai. Under the 
column property security, pei*sonal security,” 
the entry is. Village Panaiyur, Veerabhadra 
Pillai; Village Iravatanallar, Muthu Pillai”. 
How, this document whose authenticity is 
beyond question gives the names of the 
above two individuals as being the Kattalai 


Viclrnmnaiilaivs that is the Manageivs of 
the Kattalai. It is not pretended that these 
two persons were the agents of the plaintiff. 

feeble suggestion was made tliat they 
might have been the agents of the local 
Tambiran If that were so, it is incon¬ 
ceivable that the agents of the Tambirans 
would have been entered as Vicharanaidars 
when tlie Tambirans themselves were on 
the spot. In the next place, these two 
persons had to find security for the manage¬ 
ment of the Kattalai. Veerabhadra Pillai 
of one village and Muthu Pillai of another 

Tf management. 

It the lambirans were the actual managers 

It is unbelievable that they would not liavJ 
come forward at least to stand surety for 
their servants. Tlie only conclusion I can 
draw from this document is that in the year 
1802 Mr. Hurdis appointed these two per¬ 
sons to be the Managers of the Kattalai and 
asked them to find sureties for their proper 
management. If any person had any 
Iiereditary right at this period, he would 
certainly have been mentioned in this 
document. ^ In the next document, Exhibit 
Vu, which is with reference to another village, 
Vilangudi (wliicJi is even now in the’ 
possession of the plaintiff), tlie name of the 
pattadar is entered as Hallaperumal Pillai. 
lo my mind, these two documents are 
almost conclusive evidence that until the 
yeai lb02 the plaintiff or his predecessors- 
in-title had no right Avhatsoever to the 
management of tin's Kattalai. How they 
got in and under what circumstances, I 
shall mention later on. But these docu¬ 
ments, which are of the same period as the 
entry of the Briti-sh Government into posses¬ 
sion of tiie district, are the strongest pieces 
of evidence against the claim of the plaintift' 
for a hereditar 5 ' trusteeship in respect of 
the Kattalai. If they had acquired any 
such trusteesliip, it must have been subse¬ 
quent to 1802, 

1 shall now trace the connection of the 
plaintiffs Mutt witli the management of this 
Kattalai. It was in the year 1814 for the 
first time that we hear of a Tiruvadntliurai 
Tambiran as being in charge of this 
Kattalai. Exhibit K is an extract from the 
register of accounts relating to Kattalais. 

It was compiled in FasJi 1224 corVsponcling 
to 1814. In the column, “purposewhich 
the Inam was granted and in whose chgrge ’ 
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there are two entries: (") “to t/'S ^ 
Minakshy Sumlareswara at ^ladura; (.W 
“f ,;- Devastanam Oochakala Kattalai in 
rinro-e of :MaTiickavachaga lambiran . 
Under the column “by whom was the 

irrantedthe name of Thanappa Mudaly 
appears.’ In this document there is 
aLolutely no reference to any hereditary 
riffht iu Manickavachaga lambiran. 
Alanickavachaga Tambiran was admittedly 
the agent of the plaintiff’s Mutt in Madura 
and he remained in the district from 1814 
to 1833 I do not attach any importance 
to tl’.e ‘fact that in Kxliihit F, a copy of 
the above extract sent to the Board of 
Revenue, the name of Manickavachaga 
Tambiran does not appear. It was probably 
not necessary to communicate to the Board 
of Revenue the fact of the exi.stence of a 
person who was a mere Manager; but if 
Manickavachaga had any hereditary right 
that would have undoubtedly been men¬ 
tioned in Exhibit E, and it would be a 
significant omission in Exhibit F, the copy 
which was sent to the Board. Therefore, on 
the very fir.st occasion that we hear of a 
Tambiran’s connection with this temple, 
he is simply referred to as being in charge 

of the Kattalai. , 

Then "we come to Uxlnbit G which was 

prepared in October 1817. It is an^ account 

of the budget allotment for the Thanappa 

Mudaly Kattalai. In giving the names of 

the persons to whom salaries were paid, 

under the heading establishment, the \eiy 

first entry is \ icharanai (t. c., manager), 

Manickavachaga Tambiran; and his pay is 

entered as pons, equivalent to Its. 4n. I 

cannot believe that if a person had a 

hereditary right to theloffice of the Trustee, he 

■would have been mentioned under the 

heading “establishment,’’ and as having been 

paid a salary of Ks. 4i a monili. It has to 

be remembered that the other persons who 

are mentioned in this document are the 

Monigar who is given the .same pay as the 

Manager, the Kaiiakkan whose pay is slightly 

less, the Paricharakan who is paid Its. li, the 

Puroliit (who performs lludra Japam) wlio 

is paid one rupee, and so on. Therefore, in 

the year 1814 we find a Tambiran of the 

plaintiff’s ^Mutt entered as being a paid 

Manager of this Kattalai. Then, we go to 

Exhiliit 02 which is iov fasU 1226 corres- 

ponding to 1810. In the budget for that 


year, under the heading “establishment” 
Manickavachaga Tambiran figures as the 
first of the paid servants and his pay is 
again entered as 3 pons or Rs. 42. Then 
we come to Exhibits H6 and H7 which are 
for the year 1819 and under the ^heading 
“name of the donor,” the entry is, granted 
by Thanappa Mudali, superintended by 
Manickavachaga Tambiran. Here again, 
there is no reference to any right of trustee¬ 
ship as pertaining to the plaintiff’s Mutt. 
These documents are very important. I have 
already referred to the entry in Exhibit H7, 
which shows that the original pant was 
made to a Brahmin and a Pillai. Exhibit 
116 is an account of all the endowments of 
the Pagodas and contains the names of the 
persons who were managing them. Tirnmal 
Nrfick’s Kattalai, which comprises more 
villages than Thanappa ^ludali s, has a paid 
JManager; a large number of similar endow¬ 
ments are also mentioned, each one of them 
being managed by a paid servant. It is in 
evidence that all these properties excepting 
those endowed by one Tirugura Sambanda 
Swami, are now in the possession of the 
temple, and no one has ever put forward any 
claim to them as being hereditary hukdars. 
Then we come to Exhibit J; this 
belongs to the year 1821. This is* a 
notice issued by the Collector to Manicka- 
vaebaga. Therein ho is referred to as 
being attached to the Tiruvaduthnrai 
^lutt. It was suggested that the language 
of this document indicates that the Kattalai 
itself was attached to the Tiruvaduthurai 
!Muttam. I have looked into the original 
and I am .satisfied that it is not so. 
Exhibit J is a notice issued by the Collector 
and the descriptive title of being attached 
to the Tiruvaduthurai Muttam cannot be 
construed as indicating that the Kattalai 
itself was attached to the plaintiff’s Mutt. 
The document certainly does not say that 
this Manickavachaga was a hnMar of the 
Kattallai. A similar description of this 
^Manickavachaga is to be found in Exhibit II 
with reference to another village, 
Kulipatti, wliich is still in the possession 
of the plaintiff and about which I shall 
have to say a few words later on. 
One cannot attach any importance to 
notices of this kind sent by the Revenue 
Authorities, wherein a casual reference is 
made to tlio addressee as being utiaclieit 
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to a particular Muttam. Tlie word Imhlar 
for the first time appears in Exhibit Cl 
of the year 183-1. There was some argu¬ 
ment about the date of this document, but a 
referencetoExhibit VIII/ puts it beyond doubt 
that this document was pi’eijared in the 
year 1S34. Ihis is an account of tlie 
budget prepared in that year. Tiie entiy 
very much relied on is, “Eeriz of Kudipatti, 
etc., through the Inikdar'’’ This Kudipatti 
was in tlie possession of the plaintiff's 
agents in Madura. There is no doubt, 
therefore, that the reference to ''hnhlar' 
is a reference to the plaintiff's agent. It 
is this word ''hnkdar' wliich was first 
used in this year that has been given an 
importance and a meaning whicli undoulit- 
edly it does not deserve and which has 
enabled the plaintiff to put forward his 
present claim. But Exhibit Gl, in giving 
details of the budget under the heading 
Sibbandi” or establishment, puts Manicka- 
vachaga Tambiran at the head of the list 
and gives him a salary of 4 pons or 
Rs. 6. If he was htikdar in the sense in 
which that term is now sought to be 
employed, is it likely that he would have 
received a salary for doing the lionorary 
duties of a Trustee F The document at 
the end of it, moreover, says: Disburse pay 
to the above-mentioned persons after taking 
work from them.” This does not read as 
if Manickavachaga was anything but a 
paid servant. 

The other documents, which I do not 
think it necessary to refer to in detail, 
are Exhibits II, VII, VIIu, YlUb. They 
all refer to the Tambiran at Madura as 
the Superintendent of the Kattalai. Then 
we have Exhibits Ml, j\[2, M3, !M4, which 

relate to the period when Manickavachaga 
was succeeded by Namasivaj'a Tambiran. 

Exhibit Ml is important, as being the first 
occasion when a reference is made to the 
Pandarasannadhi of Tiruvadurthurai. d he 
document says, that the arzi written to 
our office on the 3rd February current 
from Pandarasannadhi stating he has ap¬ 
pointed and sent Jlamasivaya for the 
Vicharanai of the Meenakshy Temple at 
Madura was received.” It was argued by 
Mr. K. Srinivasa Aiyangar that, unless 
there was an hei'editary right to^ tlie 
Vicharanai of this Kattalai, the Pandara¬ 
sannadhi of Tiruvaduthurai would not have 
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appointed an agent and intimated the 
name to the Revenue Authorities in 
Madura. It has to be remembered that 
the ^ Tiruvadutliui-ai ]Mutt is a religious 
institution of great sanctity and importance 
to the non-Brahmins of Southern India. 
It has extensive properties in almost all 
the lamil Districts and, as is customary 
with sucli religious institutions it has branches 
ill e\ei 4 \ impoi’tant religious centre for the 
purpo.se of giving religions instructions to 
tlie drsciples of tlie Mutt. And, it is in 
consequence of this position of the ilutt 
that agents were from time to time ap¬ 
pointed and placed in cliarge of the Mutt 
at the .sacred city of ]\[adura. 1 feel no 
doubt that it was in consequence of the 
sanctity of the local agent and having 
regard to the fact that he had a. large 
number of disciples to whom he was 
giving religious instruction, that originally 
the Government requested him to lie in 
charge of this Kattalai. As to when the 
branch of tlie Mutt of the Tiruvaduthurai 
Athinam was cstaldislied in i\ladura, there 
is some little doulit. It is said that the 
grand.son of the original Tanappa ^Mudali 
built a ^lutt in Madura for the residence 
of the agent. A stone inscription has been 
exhibited in this case, Exhibit (AJ), which 
says that it was a gift liy this grandson 
to tlie Tiruvaduthurai Adhinam. Therefore, 
the fact that in Exhibit ^11 the head of 
tlie Tiruvadutliurai ^lutt intimated to the 
Revenue Authorities tliat he had api^oiuted 
a local agent is not evidence tliat the 
Tiruvaduthurai !Miitt had hereditary title to 
this Kattalai. It is in tlie natural course 
of events that the Collector of tlie district 
sliould have looked to the head of the 
]Mutt at Tanjore to send a proper per.soii to 
manage the affairs of this Kattalai. 
Exhibit M4 is apparently the order of 
appointment from the Tali-sildar to thi.s 
Xama.sivaj-a Tambiran. It .says, “wo have 
ordered you should lo<»k after the manage¬ 
ment in the place of the deceased. You 
should, therefore, conduct the said Kattalai 
accordingly.’’ If by the nomination of the 
Pandarasannadhi a right to the Kattalai 
trusteeship ipso facto accrued to the nominee, 
how is this to be accounted for that 
before the nominee could discharge his 
duties, he had to receive the orders of 
the Revenue Authorities for that purpuseF 
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In Exhibit VIII/ which is also of the 
year 1834, the Manager of the Devastanam 
writes to the Collector recommending that 
there should he an increase in the pay 
of the Vicharanai of the Thanappa Mudaly 
Kattalai. He ptunts out that the Manager 
of the Thirumalai Naick’s Kattalai gets 
20 pons, and that it is reasonable that 
the Manager of the Thanappa Mudaly 
Kattalai should have ati increase. There 
is no mention of hukdar in this document. 
In Exhibit Ylllg dated tlio 16th July 
1835, the increase of pay is sanctioned; 
the entry is, enter in the accounts pay 
8 pons a month for him and forward 
acquittance roll from the 1st August 
disbursing to him that salary regularly.” 
In Exhibit VHIA, a letter written by 
Namasivaya Tambiran to the Collector, he 
says: I succeeded to the post of hukdar 
of the said Kattalai from the Tiruvaduthurai 
Adhinam. You referred the matter as to 
my appointment to the Collector of Tanjore 
District; the authorities of the Tiruvadu¬ 
thurai Adhinam, therefore, gave deposition 
before the Tahsildar of Kuttalam Taluq 
in favour of my being appointed to tlie 
place and an order of my appointment was 

passed on the 25th April 1834. 

.I had been look¬ 
ing after tlie duties of hukdar of the said 
Kattalai. I am entitled to pay for the 
said period, namely 16 pons I request 
the orders of the investigating pcishkar 
to the said amount in my charge being 
debited to tlie jamukarrhu account and 
allowed to me.” The Collector endor.ses 
upon it: It appears that you did not do 
the work of Superintendent of the said 
Kattalai for four months and live days from 
the date of the death of the lute Su¬ 
perintendent to the date of your appoint¬ 
ment. Hence there is no need for ordei’S 
to disburse to you tlie pay for that 
period.” It is curious that although 
Namasivaya styles himself as the hukdar 
of the Kattalai, the Collector simply calls 
him the .Superintendent of the Kattalai. 
It is clear that in the years 1834 and 
1^35 the term hukdar was used a.s 
convertible with the term Vicharanai or 
Superintendent. Thus from tlie ymw 1802 
to 1835 we hear of the local agents of 
iho Mutt being employed as Superintendents 
of the Thairippa Mudaly Kattalai: they 


start on a pay of 3 pons; their pay is’. 
increased to 8 pons; they call themselves. 
Superintendents at first Bnd subsequently 
assume the ambitious title of hukdar; 
they are placed at the head of the establish-- 
ment of the servants of the Kattalai; the 
peishkar is directed to get work from them; 
their pay is stopped for the days that 
they absent themselves from work. Their 
duties are defined in Exhibit VIIT/ in 
these terms: “To take the! necessary care in 
bringing to this place the emoluments 
from the villages for the purpose of ad¬ 
ministering the charity attached to the 
Kattalai; to visit the temple every day 
and night and exact the temple work 
without delay from the servants attached 
to the Kattalai; to see that Padi Kattalai, 
etc., go on properly and in time to the 
above Kattalai, and the duty devolves upon 
the incumbent also to attend ^vith patience 
and care to all the other duties pertaining 
to the above Kattalai.” These duties are 
more like those of a paid servant than 
those of a hereditary office-holder. 

Before I leave this period, I shall refer 
to some documents on which reliance was 
placed for the appellant. In Exhibit D 
series after referring to the villages one by 
one, tliere is a remark to the effect that the 
balance was paid to the inamdar after deduct¬ 
ing the “poruppu” upon the village. It 
was contended that the reference to the 
inamdar in these documents was to the 
plaintiff. It has to be remembered that 
prior to these documents there is no 
reference to the plaintiff as inamdar anywhere. 
Ill Exhibit C it is stated that the five villages 
are the absolute inam villages of the 
temple of “Meenakshy Thanappa Mudaly 
Kattalai,” Reading Exhibit C and Exhibit D 
it seems to me that the term inamdar applies 
to the idol, and not to the plaintiff who was 
nevei before spoken of as the inamdar. 

Another point which was pressed was 
that the Tasdik amount was paid to the 
plaintiff and that that indicates a hereditary 
right in the plaintiff to spend the income 
of the village. The evidence upon the 
question of the payment of the budget 
amount is very meagre. There is some 
support to the suggestion made by the 
plaintiff, in Exhibit N series and also in 
Exhibit XX. Erom the stray references 
to 'the disbursements of the budget by the 
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Sion that as a matter of rigrht the amounts 
budgeted for were given to the Tambiran 
tor expending them on the Kattalai. But, 
granting for a moment that in some years 
the budget amount was in tJie hands of tlie 
buperintendent for expenditure in tlie 
temple, it does not follow that it was en¬ 
trusted to him as a Trustee. It has to be 
lemembered that the Tambirans were in 
possession of other villages wliose income 
had been dedicated to this Kattalai and it 
Avas only natural that the Government, 
Avhen they managed the endowment, and 
the Manager, Avhen he was in charge of the 
general supervision of the temple, sliould 
have given the income from these h've villages 
to the Tambiran, who had other incomes 
in his hands, for tlie purpose of expending 
both together for the Kattalai. To my 
mind, the evidence only leads to the con¬ 
clusion that the Tambiran Avhen he was 
Superintendent was consulted in the prepara¬ 
tion of the budget; but that Avould not 
amount to a recognition of his right as 
Trustee of the Kattalai. 

Much stress was laid upon the fact that 
the Tambiran Avas and is still in possession 
of certain other villages Avhose income ad¬ 
mittedly is being spent upon the Thanappa 
Mudali’s Kattalai. It has first to be re¬ 
membered that there is no evidence as to 
Avhen these other villages came to the pos¬ 
session of the Tambirans, The original 
contention of the plaintiff that they formed 
part of the same endowment, is absolutely 
untenable. Exhibit C of the year 1809 
refers only to the five A'illages as forming 
the Kattalai. Exhibit D series also refers 
only to those five villages. Exhibit E, a 
statement prepared to be sent to the Board 
of Revenue, does not refer to any village 
other than the five as forming the Kattalai. 
Exhibit F is to the same effect. Exhibit 
VTI is decisive of the question. It is an 
extract from the register of Takids sent to 
the Tahsildar by the Collector in the year 
1827. It says; **Apart from the villages 
entered in the Tasdik for Thanappa Mudaly 
Kattalai for Minakshy Sundareswara Madura, 
there are four other villages for the Kattalai, 
two in the Karur Taluq, one Kulipatti, 
and so on.” This shows bejmnd doubt 
that the original endoAA''ment consisted only 
of the five villages to Avhich reference is 


documents, nud tUnt the 

otliei villages were not part of the original 
endowment. As I .said before, there if no 
evidence as to when the other villages came 
into the po.s.se.s.s,on of the Tambirans and 
under what circumstances. The decision 
must depend upon prohahilitie.s; hut there 
are certain undi.sputed facts which wouhl 
show that these other villages came into 
the pos.se.ss,on of the Tambirans long after 
the or.gmial grant. E.vhihit A.T is a .stone 
inscription to he found in the Tiruvaduthurai 
Muttam which was a gift “to Namasivaya 
by one GJiockalinga, Mudaliar, who was the 

and who was the 

son ot lhanappa Mudaliar.” Tlie date of 
tins document is not given anywhere, but 
it must have been two generations after 

the deatl. of tlie original founder, Thanappa 
Mudahar. A may take it, it was about 
the end of the 18th century. If tlie i\Iutt 
was founded about tliat time, it was only 
natural that the disciples of the Mutt 
sliould make grants for the performance of 
the pnja in the temple and should make 
that gift through their religious preceptor 
who was then in Madura, and as the 
Oochakala service and Ardajama service are 
very important rituals in the temple, 
devotees woulJ iiave been anxious to supple¬ 
ment the funds of tl.at Kattalai by making 
grants. This probably accounts for the 
Tambirans being subsequently appointed 
Managers of the original endowment 
Moreover tlie fact that these grants con¬ 
sisted of small portions of property in 
.scattered villages is an indication that tliere 
Avas a large number of donors and tliat 
they did not come from a common source. 

As regards Kulipatti tlie po.sition is some- 
Avhat different. It was an uia/n village in 
the Saptur zanhidan. There was litigation 
concerning it its income which was granted 
either by the zemindar or by some other 
person was not being utilised by the Tambi- 
rans for Thanappa Mudaly's Kattalai; 
complaints were presented by the zemindar 
to the Collector that the income was being 
misspent. Ultimately there was a suit 
which resulted in a compromise between 
the Tambiran and the zemindari by which 
the income was permanently secured for 
the purposes of the Kattalai. It is very 
likely that the grant was anterior to 
the year 1811, because the subsequent 
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regarding the Thanappa Mudaly Kattalai, 
He asked for the name of the person who 
founded the Kattalai, the name of the 
present huh.lar, the name of the person 
who collected the money, the name of the 
person who received and expended the 
Paditharam, the name of the person to 
whom accounts were rendered, etc. The 
pcishkar asked Namasivaya, who was then 
Superintendent of the Kattalai, to furnish 
the requisite information; Exhibit B1 was 
the result of this request. ^ In order to 
estimate the true value of this document we 
will have to look to the credentials of^ the 
person who made it. Until 1834 Manicka 


compromise speaks of a previous one in 
that year. My conclusion is ^ that these 
other villages including Kulipatti were 
granted to the agents of the Tiruvaduthurai 
Mutt who were in Madura, having regard 
to the fact that they were men of sanctity 
and in the hope that they would supple¬ 
ment the income from the original villages 
for the purposes of the sacred pnjas at mid¬ 
day and at midnight. The possession of these 
villages is no indication that the plaintiff was 
the hnhiar in reference to the original five 
villages. On the other hand, the fact that 
they never had possession of these five villages, 
while they were in possession of the other 


win e tliev were in possession me —- ci • x ji _i. 

villages, shows that they were only paid JIa- - vachaga Tambiran was the Sn^nntende 

\ Iiitibcn, „ 0 Nfimasivava 


nagers witli reference to the former. 

I must now deal with the document on 
which the plaintiff’s case practically rests 
(Exhibit IH). Mr. Kangachariar objected 
to the admissibility of this document on 
various grounds. I do not think the docu¬ 
ment comes under section 35 of the Evi¬ 
dence Act. It is not an entry made by any 
public officer and as pointed out in Saras- 
wall Dasi v. lAanpnt Singh (3) unless the 
facts mentioned arc within the personal 
knowledge of the public oflicer recording it, 
section 35 will have no application. The 
decision of the Privy Council in Itajnh Muttu 
Jiamalinga Srfupati v. roriauayagum Fillay, 
(-1.) would seem to sliow that documents 
of tliis description are not public documents. 
But 1 think the document is admissible 
under section 13. Tliere is an assertion of 
certain rights in it and the plaintiff is 
entitled to rely on it to show that so long 
ago as 1851*) the rights now claimed were 
asserted. 1 am also inclined to think that 
it can come in under .section 32, clause 4, 
There is no doubt about its g;;miinenes.s, 
■whatever may bo the value to bo attaclied 
to it. It comes from proper custody and 
in a case of this great magnitude, it is 
desiraltle to liave the document on record 
unless it is shown clearly that it is inadmis¬ 
sible. I, tlierefori', proceed on the footing 
that J'ixhiblt B1 is admissible in evidence. 
I must now consider its probative value. 

The Collector .sent an arzi to the pcishkar 
of the Madura Dcva.stanam on the IStli 
November 1S3C asking liim for particulars 

(3) 9C. 431; 12 C. b. R. 12. 

(4) 1 1 . A. ‘‘it'!!. 


of this Kattalai. Therefore, Namasivaya 
was in office only for two years when 
this information was asked of him. During 
the two years his conduct of the manage¬ 
ment was not above suspicion. On the 
20th September 1836 we find the Collector 
finding fault with him for not having 
given a proper account of the articles pur¬ 
chased for the Kattalai and for having 
retained in his hands certain moneys with¬ 
out accounting for them, that is. Exhibit 
Ylllm. Then we find in Exhibit Vllln in 
November 1836 the Collector stating that 
other articles purchased were not paid for 
and that Namasivaya was using the money . 
for purposes of lending it to third parties. 
The pcishkar was asked to get an ex¬ 
planation from Namasivaya. In Exhibit 
YIIIo Namasivaya tried to put the blame upon 
the Monigar and the Karnam. In Exhibit 
YIIIp the Moniam Gumasta said that it was 
Namasivaya that was responsible for the 
mi.snse of the funds. There was in con¬ 
sequence an inquiry into the conduct of 
Namasivaya Avith reference to his manage¬ 
ment of the funds of the Kattalai. It 
was at this time that Exhibit B1 was sent 
by Namasivaya Tambiran. It is dated the 
11th January 1837, It would not be an 
unreasonable presumption to make that 
Namasivaya was anxious to screen himself 
from the scrutiny Avhich was instituted 
against him by pleading that he had a 
hereditary right to the villages endowed for 
the Kattalai, 

Let us examine the document itself to see 
Avhether the recitals in it are reliable. It 
says that the founder built a Mutt for the 
Tiruvaduthurai Adhinam at the time of the 
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grant. We know from Exhibit A.; that the 
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Muttam did not come into existence until 
the time of Thanappa’s grandson. Then, 
the^ document says that in addition to the 
five,villages otlier villages, includingKulipatti, 
were granted by Thanappa Mudaly. I have 
shown already that the original grant 
consisted only of five villages and that the 
other villages were subsequent accretions to 
the Kattalai. The statement proceeds to say 
that lhanappa Mudali built a Mantapam 
and Arakattalai witliin the Prakaram ; there 
is absolutely no evidence of any sucli 
construction. Then it says tliat the grant 
was made in 1704. The Madura Manual, 
to which I have frequently referred, shows 
that Vijia Chockanatha was a minor until 
the year 1705 and that the Kingdom was 
being^ managed for him by Mangammal. 
It is incredible that any grant would have 
been made by this young bty at a time 
when such a masterful person as Mangammal 
was in charge of the Kingdom. And it is 
also belied by Exhibit H7, which shows 
that the grant must have been made in the 
year 1725. It is next stated in Exhibit B1 that 
Thanappa Mudaly made the grant to Velappa 
Pandaram at Tiruvaduthurai Adhinam. As 
to who this Velappa Pandaram was, there 
is no evidence. If he was the head of the 
Tiruvaduthurai Mutt at the time of the 
grant, he would not have been referred to by 
a Kattalai Tambiran as Velappa Pandaram 
at the Adhinam ; the plaintiff could have 
easily produced the genealogical tree showing 
the names of the various Pandarasannadhis 
and the dates of their accession from the 
records of the Mutt ; that has not been done. 
It is further in evidence that if a donation 
is made to the Mutt, it is always made in 
the name of Namasivaya who was the founder 
of the Adhinam. (See Exhibit Ai*) Then 
we have a curious statement in the document 
that in the year 1794 Ponnambala Tambiran, 
the then Manager of the Kattalai, entrusted 
the management of its properties to the 
Nabob’s Government and that accounts were 
being rendered to the Tambiran. There is 
absolutely no record anywhere of such an 
entrustment and of accounts having been 
rendered. Lower down there is a reference 
in this statement to Mr. Hurdis having sent 
for Manickavachaga Tambiran and having 
investigated the mamool regarding the 
endowment. This is not borne out by what 


Mr. Hurdis says in Exhibit A. It was 
argued that Namasivaj^a would not have 
made such a bold statement regarding a 
Collector unless it was true. If any action 
was taken directly on this document and 
if the statement was found to be untrue, 
a note of it would have been made by the 
Revenue Authorities: but if a deponent chose 
to make a statement wliich did not im 
mediately affect the position of the Govern¬ 
ment, it is not to be expected tliat they 
would have taken the trouble of noting 
against the statement its falsity. The 
statement proceeds to says : “As it was 
not possible for us to make handohast for 
the collection of the Aivejl of the said 
villages, it was accordingly requested that 
they should be kept under the attachment 
by ^the Circar and the amounts collected, 
etc.” This is pure fiction ; there is not a 
scrap of paper or any other evidence to 
support this statement. Lastly, the document 
ends by saying that the records, etc., -were 
lost during the invasions. It seems to me 
that Namasivaya was drawing largely on 
imagination, partly for the purpose of saving 
himself from trouble which was impending 
regarding liis mismanagement of the pro¬ 
perties in his possession and partly to give 
himself an importance, wliich he did not 
possess, in the eyes of the Revenue Officials. 

I am unable to attach any weight to the 
statements, contained in this document unless 
they are corroborated in material particulars 
by other unimpeachable evidence. I may 
here refer to two documents which do not 
belong to this period, but which have a 
bearing on the statements contained in 
Exhibit Bl. 

In PIxhibit XVII Kandasawmi Mudali, 
the grandson of Thana Koneri Mudali of 
Madura, writing on the 24th July 1857 
protested against the use of the word 
hiikdar by the Tambirans who were 
managing the Kattalai. Exhibit XVlIa of 
September 1857 is also to the same effect. 

If the original grant was made to the 
Adhinam and if it had been the liuMar 
for over a century, it is incredible that the 
descendants of the grantor would have 
protested against the use of the word hithlar 
by the Adhinam, especially as the Tambirans 
were the religious preceptors of the com¬ 
munity to which tbe writer of these 
documents belonged, Jt seems to me that 
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that it may be proclnctive of inconvenience 


Ave have Ijofove ns an example of the 
assumption, in the first instance, of a 
designation which was innocuous at the 
commencement but to which subsequently 
an endeavour is being made to attach 
privileges and claims whicli were not originally 

contemplated. 

I have now traced the history of the 
Kattalai down to 1837 when the statement 
of Namasivaya was given. 1 shall very briefly 
pass over the remaining period, because it 
is not of any special significance except on 
the question of limitation. Nothing important 
happened between the years 1837 and 1840. 
In 1841, the Government resolved to divest 
themselves of responsibility for the manage¬ 
ment of Devastanams throughout the whole 
of the Madras Presidency. In Exhibit Nl, 
dated the 0th October 1841, the Collector 
submitted to the Secretary to the Board of 
Revenue his proposals for the transfer of 
possession of Oevastanam properties from 
Government to some persons wlio can be 
entrusted Avith the management of tlieir 
affairs. Then follows Exhibit N2, whicli is 
a letter from tlie Board to tlie Government 
sending up the recommendations of the 
Collector. Exhibit N3 is an extract from 
a letter from the Court of Directors dealing 
with the recommendations of the Madras 
Government. Exhibit N4 is from the Secre¬ 
tary to the Government of India to the 
Chief Secretary to the Madras Government. 
As a result of tliis correspendence, in 1842 
one Mutliuchella Thevan, who was the Dewan 
of the Ramnad zemindan, was appointed 
manager of the Devastanam (see Exhibit 
;M7^. lie was the Trustee of the temple 
without any hereditary right thereto. That 
he took possessiim of the property including 
the Kattalai is not disputed. Some protest 
must have been made at this time regarding 
possession, because we find tliat in the 
Exhibit 0 series final orders were passed 
in the year 1849 to tlie effect that possession 
must be in the General Manager and not 
in the Superintendent of the Kattalai. Tliis 
is what Exhibit 03 says : In the meantime 
some parties in whose names the Kattalais 
themselves are entered prefer a claim to 
possession instead of the ^Managers of the 
Devastanams, and Mr. Parker solicits in¬ 
structions as to Avhether their wisli should 
l,u complied with. Tlie Board are of opinion 


if the administration of the institutions and 
of their endoAvments Avera entrusted to 
different hands. As a general rule, therefore, 
the Devastanam villages, Avhether Sarva’ 
i7inm or subject to jodi, should be niade 
over to the Managers of the institutions to 
Avhich they appertain, but should there be 
any special occasion, the claims of the parties' 
in Avliose names the Kattalais are entered 
(by Avhich the Board presume is meant the 
descendants of the parties by Avhom tho 
endowments Avere made) seem to merit 
particular consideration. The Collector should 
report such instances for further orders.” 
According to this document, notAvithstanding 
the claims of the Superintendents for posses¬ 
sion of the Kattalai properties, the Govern¬ 
ment deliberately put the General Manager 
in possession of them. It is important to 
note that from 1849, notAvitlnstanding the 
saving clause Avhich enabled persons Avho 
had any right to independent possession to 
come forward and to convince the Collector 
of their rights, none of the Tambirans had 
put forward a hereditary right to the 
possession of the villages. If Ave contrast 
this attitude Avith that of the disciples of 
one Gnanasambanda Pandaram, Avho founded 
a Kattalai and Avho claimed independent 
possession as against the Manager and 
succeeded in establishing it, there can be 
no doubt that the Tambirans never had 
or believed they had a hereditary right to 
po.ssession as Trustees of the Kattalai. After 
1849 there Avere a number of General 
ilanagei’s or Trustees Avho managed the 
temple properties including the Kattalai 
villages. It is only necessary to point out 
that the persons Avho Avere appointed in 1842 
and Avho remained in possession after 1849 
Avere really the Trustees of the temple —See 
Exhibit N7. Then Act XX of 1863 was 
passed and under it a Committee was appoint* 
ed for tliis temple; the Committee appointed 
Managers fortius Devasthanamfrom time to 
time in the same way as the Government did. 
It is true in some years the Committee Avas 
directly in possession of the temple villages. 
Their possession must be taken to have been 
as de facto Trustees. Anyhow fwm the year 
1842 Avhen the Government handed over 
management to the person Avhom they ap* 
pointed as Trustee or General Manager of 


I 


yol. xxvi] 


INDIAN CASES. 




857 


the temple and wlien in the year 1849 they 

definitely refu.sed to recogni.se the right of 

the Superintendents of the Kattalai.s to be 

m possession, the temple Trustee's posse,ssion 

jvas not on behalf of tlie plaintiff or with 
nis permission. 

There is only one otlier aspect of the case 

to be considered before I deal with the 

question of limitation. It is well-.settled 

tliat It there IS no evidence regarding tlie 

aevolution of management at tlie time of 

grant, the usage of the institution must 

be the guide. This rvas laid down in 

^ilakandan Padmanahha (5) and Kiln- 

Tcandhen Nambudirapad V. Padmanahha Pari 
Vanna (6), 

. course of nianagement 

m this institution^^ As I pointed out more 

an once, tliere is no evidence that the 
tounder prescribed any particular mode of 
devolution. From 1735 to 1800, possession 

was in the hands of persons udio did not 
^cognise the right of tlie founder of the 
Aattalai or even of the temple. From 1800 
the Superintendents of the Kattalai were 
not in actual physical possession of the 
villages. We find tJiat the Superintendent 
was a salaried officer. There is evidence 
that as regards dignities, the General Manager 
precedence over the Kattalai Manager. 
We find that the funds of the villages were 
i^ed, not only for the purpose of the particular 
Kattalai, but for the general purposes of 
the temple, such as sanitation, keeping of a 
garden ^Exhibit AA60, general repains (Ex- 

Yvv ^ lighting (Exhibits 

AXXIVa^: and XXXIVd;, employing 

watchmen (^Exhibits XXXIV and XXXIV/0, 
ourt expenses (Exhibit AAIO), repairing 
of vehicles and so on—thus showing that 
income was regarded as part of the 
^ eyastanam endowment. From tliese facts 
it is clear that the usage of the institution 
does not show any right in the Superintend¬ 
ents of the Kattalai, whether they called 
themselves Jmkdars or not, to remain in 
^ssession of the villages appertaining to tlie 
Kattalai or to receive the income of the 
villages themselves ; on the other liand, tlie 
usage indicates that the General Manager of 
le temple was regarded as the penson 
■ (5) 14 M. 153. ■ 

(6) 18 U. 1; 21 I. A. 128; 4 M. L. J. 233; 6 Sar. F. 

J. 4/8. . . .- . 


I do not attach mucli weight to tlie circiim 
stance.s pointed out by the Di.strict Judge 
m paragraplis J.o and .4(i of l.fs judgment 

They, no doubt, .show tliat the GoveiLient 

.scnitiuLsed the mmute.st details of the man 
agement of the Kattalai. The vegeet is that 
such supei-vi.siou and control ceased in 1842 

I ll then the Government regarded them¬ 
selves as being in the position „f the ancient 
bovereigns of India Tliese latter managed 
the Devastanams directly, as is being done 
to-day in Mysore and Travancore. Tlie 
documents referred to by the District Judge 
show that the Government thougiit it was 
tlieir duty to see that the income from the 
endowments was scrupulously applied to 
w'ards the e.vpenses of tlie Devasthanam Tho 
acts of interference i^re not in derogation 
of hereditary rights, if a.iy there were hut 

1,1 fartlieranee of tiie right of over-lordsliip 

whicli was inherited from the Ruling Chiefs 

of India: \ <-‘ukat(di.dakrixhna Chettiyar \ 

Knhyanaramaiyangar (7) shows that similar 

acts of supervision were not to be considered 

as depriving of tlieir Jiereditary riglit tlie 
person.s entitled to it. 

Upon iiiy finding on the facts the question 
of law dues not arise, but I should like to 
pve my decision upon that question also 
having regard to the fact that the learned 
Chief Justice is inclined to t ike a different 
view of the facts. The question of law may 
be looked at from two positions—one as 
affecting prescription, the otlier limitation. 
Mr. 8. .Sriiii\asa Aiyangar contended tliat 
as tlie plaintiff through his agent, the Tam- 
biraii, was in possession of part of tlie pro- 
pertie.s of the endowment and had also per¬ 
formed part of the functions of the office ap¬ 
pertaining to the hnkdarship of tJie Kattalai 
there could be no adverse po.ssession. The 
contention of the learned Vakil is that a 
Trustee can be totally deprived of his rights 
by aiiotlier, but there cannot he a partial 
deprivation of the functions of the office and 
a partial acquisition of rights appertaining 
to that office- Neither he nor Mr. K. Srinivasa 
Aiyangar who argued this point in repl y 

■ (7j .j .q. H. C. E. 4S. 
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a non-Brahmin, and he was in 


quoted any authority for this position. They 
said that they were unable to find direct au¬ 
thority, and one may take it that Avhat the 
learned Vakils were unable to find, does not 
exist. I am unable to say that such a right 

cannot be acquired by prescription. I" 
case of a landlord, it is now welbestabhshed 

that although he may be in receipt of rents, 
a person can pre.scribe as against him the 
limited rights of a tenant [Vide Thal’ore 

Fafesinghji v. Bamanji A. Dalai {S)\ Iclmran 

Singh v. Nilmony Balidnr (9); Sahhagga 
V MaddnleHahilQ)']. This amounts to a 
partial deprivation of tlie right of the owner 
and a partial acquisition of that right by 
another ; similarly other limited rights de¬ 
rogating fromlfull ownershipcan be prescribed. 
In Suhharoija Chetfy v. Aigaswami Aiyar (11) 
it was decided that a widow’s estate can be 
acquired by prescription. It has also been 
held that where a person who is the real 
owner of the property holds it in the belief 
that he is only a tenant, he will acquire a 
right to the property only as such tenant 
and that the right as owner can be acquired 
by another. [See Secrotarg of State for 
India v. Krishnarnoni Gupta (12).] The ratio 
decidendi of these pronouncements is that 
the fact that a person is in possession of 
property is no obstacle to the acquisition 
of partial rights in it. Applying this 
principle, I fail to see why the huhlar 
of the Thanappa Mudali Kattalai could not 
be deprived of his right to possession whilst 
still retaining liis right to the other 
dignities connected with the office, and why 
the General Manager and the Trustee of the 
temple is not entitled to acquire that 
possession adversely. Much reliance was 
placed upon the decision of their Lord- 
ships of the Judicial Committee in Bhaiaji 
Tliahtr V. Jhanda Das (13). In that 
case, the office of Panda was capable 
of l)eing held only by a Brahmin. The 
c()-ownei\s of that office were in tlie habit 
of utilising the surplus funds for their 

own iise. A riglit in this surplus fund was 

(8) 27 b. o bom. b. It. 271 

(<i) :i.7 C. -no; 7 b. .1. C. W. X. OHO. 

(10) 17 M. b. J. ‘100. 

(11) 1 Ind Cas. 710; H2 M. ^^0; 5 M. L. T. 80. 

(12) 20 C. 518; 0 (’. W. X. 017; 20 1. A. 101; 1 Bom 

(13) Vi 1ml Cas. 501; 18 C. W. X. 1020; 27 M. L. J. 

100- lb. W.olO; IfiM.L.T. 210; (19M) M. IV. N. 

C3G; 12A.b. J. 1170 (P. C.). 


sold to 

receipt of the income of the share sold to 
him. Their Lordships of the Judicial Coni' 
mittee held that the receipt of the income 
did not give a right to the office of Panda, 
because, they pointed out, that the office of 
Panda could not be acquired by such a 
person. I do not think that that case 
really helps the plaintiff. The judgment 
says: “The right to the office of shebait did 
not arise from, or depend upon, the pceipt 
of a share of the surplus daily income 
from the offerings to the temple, although 
the right to receive daily a share of the net 
income from the offerings to the temple was 
attached to, and dependent on, the posse.ssion 

of the right to the sliebaitship .By adversely 

taking and appropriating to his own use a 
share of the surplus daily income from the 
offerings, Jharula Das acquired no title 
and no right to a share of that in¬ 
come.; it did not con¬ 

stitute him the shebait for the time being 
or affect in any way the title to the office.” 
This case only lays down that the receipt 
of the income from the office did not con¬ 
stitute the shehaitship. I do not think 
that that case is an authority for the 
position that an office cannot be split up 
and that a right to a portion of it cannot 
be acquired by prescription. The case in 
Gnauasamhamln randura Sanuadhi v. Vein 
Payidaram (14) only lays down that there is 
no di.stinction between the claim to the 
office and the claim to the property in 
regard to the application of Article 124. It 
does not follow froin that that the claim 
to the property cannot be dissociated from 
the claim to the office. The decisions in 
Ixagliunatha Chariary, Thirnvengada Rainamifa 
Chariar (15) and Kamalathaminal v. Krishna 
PiUai{\Q) do not take the matter any further. 
The decision in Muiji Bhnlabhai v. Manokar 
Gauesh (17) does not affect the present case. 
Apart from the observation that the right 
to the property inheres in the idol, which 
to a certain extent cannot be controverted, 
it is no authority for the position that 

(U) 23 M. 271; 2 Bom. L. R. 597j 4 C. W. N, 329; 
27 I. A. 09; 10 M. L. J. 29. 

(15) 3 liul Cas. 123; 19 M. L. J. 267; 6 M. L. T. 
107. 

(16) 8 Ind. Cas. 998; 20 M. L. J, 781; 9 M. li, T. 73, 

(17) 12 B. 32‘^. 
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there cannot be adverse possession -with re¬ 
ference to the right of management of a 
trustee. On the other hand, we have the 
authority of Alaoinsami Xaickar v. Sunda- 
reswara Aijyar (18) which holds that a joint 
trusteeship can be acquired with anotlier 
[see also Kannan v. Nilahandan (19); 
Fattaikara MannaJckal Knppen v. Uhvoraklca- 
patti Miinde Kotttil (20) and Jagan 
Nath Das v, Birhhadra Das (21)]. I am, 
therefore, of opinion that even thoug 

the liukdar was in possession of some of 
the properties and was performing some 
of thie functions pertaining to the office, 
there is no principle or authority wliich 
compels us to hold that iiis other rights 
could not have been acquired by prescription 
against him. The quotation from Bacon’s 
Abridgment regarding incompatibility does 
not apply to the present case. There is 
nothing incompatible in the Trustee of a 
temple holding possession of the villages 
■which may rightly be claimed to belong to a 
subordinate Superintendent. 

I think upon another ground, that of 
limitation, the plaintiff’s suit fails. Mr. 
Rangachariar contended that the proper 
Article applicable was 142. Mr. Srinivasa 
Aiyangar, on the other hand, argued that 
section 10 of the Limitation Act would 
apply^ and that there was no bar of limita¬ 
tion. It has to be remembered tliat there 
is no complaint in this case (the contention 
relating to mismanagement and misapplica¬ 
tion of funds were given up in the Court 
below) that the income of villages is not 
being utilised for tlie purpose of the 
Kattalai ; this is not a suit, therefore, by 
the plaintiff to recover the property for 
the Kattalai as against a trespasser, who 
claims it for himself. The profits of the 
property are being utilised for the purpose 
of the»trust only ; the person who so utilises 
them is different from the person wlio 
claims a right to utilise them in that way. 

In such a case, if possession was lost more 
than 12 years before suit, the claim will 
be barred by limitation. In Balwant Bao v. 
Turiin Mai (l) it is pointed out: Here there 
is no question of recovering the property for 


MIXAKSHY SL'XDARESWARA DEVASTANAM. 

the trusts of the endowment, because the 
defendant admits that he is a Trustee 
and says that he is applying tlie property 
to the trusts of the endowment. There 
IS no evidence tliat he is not applying 
the property to the trusts of the endow- 
ment, and there is no reason to conclude 
that the property would be more applied 
to tiiose trusts if the plaintiff were to 
succeed^ in his suit than it is at tin's moment. 

ihe plaintiff is suing only for his own personal 
right to manage or in some way to control 
the management of the endowment ” 
Ihe conclusion of the Judicial Committee 
was that the suit would be barred either 
by six or twelve years’ limitation. The 
principle of tlie decision 1ms been followed in 
Kanmshah v. Nattan Bihi (22), in Xilakandan 
V. Padmanahha (5) and in Sanhiran v. KriAnm 
(23). ^ In the present case, the claim of the 
plaintiff,^ at its best, only amounts to 
this. The first defendant who is the 
general Trustee is not entitled to manage 
the plaint villages and to apply (he 
proceeds for the purposes of the Kattalai, 
but it is the plaintiff's prerogative to have 
tlie management in liis own hands and to 
apply the income himself. 'J’he case is 

e.\actly covere<l by the dicfttm of the Privy 
Council already referred to and by the 
other cases following it. I. therefore, hold 
tliat even if the plaintiff he regarded 
as the hfdcdnr of the Kattalai villages 
and as being entitled in his own right to 
their possession, inasmuch as the Govern¬ 
ment expressly vetoed his right in 1849 
and handed over posse.ssion to the general 
Trustee of the temple, liis rigJit to recover 
possession arose in 1819 and lie did not 
choose to bring the suit within 12 years 
of that period, liis claim is barred by 
limitation. 

I, therefore, agree with the learned 
Chief Justice upon the question of limitation 
and in liis conclusion thart the appeal should 
be dismissed with costs. 

Appeal dismissed. 

(22) 7 'SI. 417. 

(2R) 10 SI. i-iO. 


(18) 21 M. 278. 

(19) 7 M. 337. , r V 

(20) 14 Ind. Cas. 168; 37 U. 373; (1912) M. W. ^ 
445; n M. L. T. 355. 

(?1) 19 C. 776, 
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COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 29 of 1912-13 of ^ 
Bara Banki District. 

April 14, 1914. 

■ Present: —Sir Duncan Colvin Baillie, S. M. 

Shaikh NISARUL RAHMAN and others 
—Plaintiffs—Appellants 

versus 

Mahnnt TIKAM DAS—Defendant— 

Respondent. 

Wajib-ul-arz shoicing miiafi to he resumahle, ejfect of 
—Muafi-khairati, interpretation of. 

An entry in ti Wajih-nl-urz showing a to bo 

rcsumablo'is no proof of the fact timt the mnafi 
is rcsumabtc, where the entry is not the record of a 
custom or practice ascertained after due inquiry, 
but merely the statement of a landlord in his own 
favour as that of an interested party. 

The word mnafi-khairaii does not in itself imply 
that the mnafi has an effect only during the pleasure 

of tho grantor. • • 

Appeal from the decree of the Ornciating 

Commissioner, Fyzabad, dated 2nd May 
1913, modifying the order of the Deputy 
Commissioner, Bara Banki, dated 29th 
August 1912, reversing that of the Assistant 
Collector, Bara Banki, dated 2nd July 1912. 

Mr. Muhammad Faiq, for the Appellants. 

Pandit Sarju Prasad Misra, for the 

Respondent. 

JUDGMPjNT.—T he claims made for the 
appellants five.—fitst, that the Wajib-ul^arz 
of the First Settlement shows the mnafi to 
bo resuinable and, second^ that as the land 
in question is muafi-khairaii it is for that 
reason to be considered resumable. On both 
claims I think I must agree with the 
Commissioner. The Wajih-uUarz was not a 
Wajih-nl-arz prepared to ascertain custom or 
practice after due enquiry. It was merely 
tho statement in his own favour of an 
interested party. The word khairati, too, 
does not in itself imply that it has an effect 
only during tho pleasure of the grantor. It 
is, in my opinion, not proved that this is 
a resumable grant and tiie order of the 
Commissioner is, therefore, upheld and the 
appeal dismis.sed with costs on the ap¬ 
pellants. 

Apjical dismissed. 


[ 1915 ^ 

RAJENDRA KUMAR GHOSH V. ADINADI, 

CALCUTTA HIGH COURT. 

Second Civil Appeal No. 3245 of 1911. 

May 20, 1914. 

Present: —Mr. Justice Teunon. 

RAJENDRA KUMAR GHOSH— 
Defendant No. 7 —Appellant 

i'ersus 

Sheikh ADINADI and another— 
Plaintiffs—Respondents. 

Mortgage suit —Ex parte decree set aside—Suit on 
suhsequent mortgage aiid decree against prior mortgagee 
—Proceedings in first suit re-opened—Suhsequent mort 
gagee impleaded — Limitation Act (/X of 1908), s. 18 
—priority not set up in suhsequent suit —Res judicata 
— Civil Procedure Code{Act V of 1908), s, 11, Expl. JI. 

In a suit on a mortgage where a subsequent mort¬ 
gagee was also impleaded in the name of his teiwmidar, 
an ex parte decree was passed, but the ex parte decree 
and also the sale held thereunder were set aside 
on the application of tho mortgagors. Meanwhile 
tho subsequent mortgagee brought a suit on hig 
mortgage which was also decreed ex parte. The 
proceedings in the 1st suit having been re-opened, the 
subsequent mortgagee was made a party in his own 
name, but more than 12 years after the due date 
specified in the bond, and it was not disputed that 
prior to the proceedings tho plaintiffs’ cause of action 
against the real subsequent mortgagee was kept 
concealed from him: 

Held, (I) that whether section 18 of the Limitation 
Act was applied or tho view bo taken that the 
mortgagee was on the record from the outset in the 
naom of his bcHumidar, the suit as against him 
was not barred by limitation; and 

(2) that the plaintiffs having failed, in tho 
suit on the subsequent mortgage, to which they 
wore made parties, to sot up their right of priority 
under their prior mortgage, they could not now set 
up that right and their suit ■was barred by Explanoi 
tion IV to section 11 of the Civil Procedure Code. > 


Appeal against the decree of the Sub- 
Judge, Khulna, dated 19th August 1911, 
modifying that of the Munsif, 3rd Court, 
Bagerhat, dated 30th August 1910. 

Dr. Sarat Chandra Basak (with him Babu 
Bepin Chandra G/iose), for the Appellant. 

Babus Jogesh Chandra Roy and Sural 
Chandra Qlwshf for the Respondents. 


JUDGMENT.—This appeal was heard 
part on tlie 28th and 30th January, but it 
being there found necessary to send for 
certain records the hearing could not be 
completed before the 1st of May. 


It appears that on the 


^ ^.1 Baisakh 1801 
April 1 59 4 


to secure an advance of Rs. 100, defendants 
Nos. 1 to 5 (tho Malo defendants) executed a 
registered mortgage-bond in favour of one 
Nazir Sheikh, whose estate is now represeni" 
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HAJEXDRA KL'MAP, GHOSH r, ADIXADI. 

by the plaintiffs. It furtlier appears that 

1303 , „ 

NovcuborTsOG 
ther advance of Rs* 200, the Malo defendants 
next executed a registered mortgage-bond in 
favour of three ladies, Hiramati Dasi (defend¬ 
ant No.^ 6), Rajlakhi Dasi and i\[atangini. 
Hiramati is tlie wife of Rajendra Kumar 
Hhosh, now defendant No. 7, Rajlaklii was 
the wife and is now the widow of Basanta 
Kumar Ghosh, whose estate is represented 
by Rajendra Kumar, and IMatangi ni is the 
wife of Hemanta Kumar Ghosh, now de¬ 
fendant No. 8. 

On the L2th April 1901 the plaintiffs 
brought their present suit to enforce the 
mortgage of Baisakh 1301 and in tin's suit 
they impleaded the mortgagors, the Malos, 
and also Hiramati as a subsequent mortgagee 
entitled to redeem. The suit was decreed 
Gx-parte on the 20tb June 1901. The decree 
was made absolute on the 15th February 
1902 and on the 29tb July of that year, the 
mortgaged property was brought to sale and 
purchased by the plaintiffs, then decree- 
holders. On the 10th May 1909 the Malo 
defendants applied to have the e.v parte decree 
and the sale set aside and on the 23rd of 
•A-ugust of that year both applications were 

.granted. 

Meanwhile on the 7th of April 1909 Ka- 
jendra Kumar, for himself and as administra¬ 
tor to the estate of Basanta, and Hemanta 
Kumar brought a suit (No. 283 of 1909) to 
-enforce the mortgage of Aghan 1303. They 

alleged that the ostensible mortgagees, 
Hiramati, Rajlakhi and Matangini, whom 
they made parties defendants, were merely 
their Z)e?2amif?a>'6‘and that the sum advanced 
was taken from the joint funds of Rajendra, 
Basanta and Hemanta. They further im¬ 
pleaded the present plaintiffs and one Satu 
Bibi, a purchaser of the mortgaged properties. 
In that suit there was a decree e.v parte 
against all the defendants on the 11th !May 
1909. This was followed on the 7th De¬ 
cember of the same year by an order abso¬ 
lute, made also ex parte and apparently 
without the issue of notice to any of the 
judgment-debtors. On the 20th December 
1909 an application was made by the present 
plaintiffs to have the ex parte decree set 
aside. This application was dismissed by 


the Hrst Court on the 18th July 1910, and by 
the Appellate Court on the 3rd July 1911. 

The present suit having been re-opened by 
the order of 23rd August 1909, defendant 
No. 5, Shib Ram, filed a written statement on 
the 17th September 1909. In accordance 
with the objections therein taken, on the 
— 1st September 1909 Rajendra Kumar and 
Hemanta Kumar were made parties and 
in their written statement filed on the 29tli 
November 1909 pleaded infer alia thnt"the 
suit as against them was barred, first, by 
limitation and secondly, by the principle of 
res judicata by reason of the ex parte decree 
in Suit No. 283 of 1909 in which the present 

plaintiffs, being defendants, liad failed to set 
up any prior lien. 

The 1st Court negatived these and the 
other pleas of the defendants and decreed 
the suit of the plaintiffs. On appeal hy 
Hiramati, Rajendra and Hemanta, the learned 
Subordinate Judge agi'eed witli the Hrst Court 
as regards the plea of res judicata, but taking 
the view that the three ladies, tlie ostensible 
mortgagees, Avere the benaniidars each of Jier 
own husband, on the ground that Rajlakhi 
and ilataiigini had never been made parties 
and that Rajendra as administrator to the 
estate of Basanta and Hemanta liad been 
impleaded more tlian 12 years aftei’ the due 
date of pa 3 'ment, dismisscdthe suit as against 
the estate of Basanta and as again.st Hemanta 
as bari’ed by limitation. 

Rajendra now appeals to Ihi.s Court 
against the decree made against him person¬ 
ally. There is no appeal hy Hiramati and 
tliere is no cross-apj)eaI h^' the j)iaiiitiffs. 

In the appeal, as in the Court helow, the 
contentions of the appellants areU ), that the 
suit is barred by limitation and UD that by 
reason of the decj-ee in 8uit No. 2^3 ..f 1909 
the present suit is barred the principle of 
res judicata. 

It is not disputed that the appellant was 
brought on tiie record more than 12 year.s 
after the due date specified on the bond, aiid 
in support of the first contention, reliance is 
placed on section 22 of the Bimitation Act 
(IX of 1908). But it is not disputed that 
prior to the proceedings of 1909 the plaintiffs’ 
cause of action against Rajendi'a had been 
concealed from them. It follows that Avlie- 
ther we apply section lb of the Limitation 



m 


INDIAN CASES. 


GANGA PRASAD V. RAM PRASAD. 

Act, or take the view that Rajendra was on 
the record from the outset in the name of 
his benamidar Hiramati, the suit as against 
him is not barred by limitation. 

The tiuestion raised by the second conten¬ 
tion is perhaps not free from difficulty. The 
respondents rely upon the case of Surjimm v. 
Barhamdeo (1) and the case of Musammat 
Dhapi V. Barham Ben Pershad (2). But in 
so far as these cases support the contention 
of the respondents it must, I think, be taken 
that they have in effect been overruled and 
the principle laid down in Gopal Lai v. 
Banarasi Pershad{3) affirraedjby the decisions 
of their Lordships of the Privy Council in 
Mahammad Ibrahim Hossein Khan v. Amhika 
Pershad Singh (4). The plaint, judgment 
and decree in Suit No. 283 of 1909 have been 
put in evidence and it is clear that the suit 
was not as stated by the Subordinate Judge, 
for the sale of the mortgaged property sub¬ 
ject to all prior encumbrances. No doubt in 
the plaint the present plaintiffs are described 
as purchasers, their purchase in execution 
of tlieir mortgage-decree having taken place 
prior to the institution of that suit, but 
they as well as the mortgagors were called 
upon to redeem. They should, therefore, 
have set up in that suit their right to 
priority under their prior mortgage and if they 
had done so successfully, the decree that 
has been made against them could not have 
been made. It would seem, therefore, that 
Explanation JV to section 11 of the Code 
of Civil Procedure applies and that the 
plaintiffs cannot now set up their claim to 

priority. 

The plaintiffs-respondents have then urged 
that they should be now given an oppor¬ 
tunity of showing that all the proceedings in 

Suit No. ‘283 of 1909 as against them were 

fraudulent. It is suggested on their behalf 
that if they had been aware of the effect of 
the decree in that suit, they would have 
taken other and further steps to have the 
e.c p'tSe decree set aside. But of the effect 
sought to be given to that decree they were 
aware from the written statement filed on the 

(1) 1 C. h. J. 337. 

(2) 4 C. W. N. 297. 

(3) 31 0.42B;8C. W. N.385. 

(4) 14 1u(l. Gas 4%;39C. 527;11M. L. T. 205; 
(1912) iM. W. N. 3()7; 9A. L. J.332; 14 Bom. L. R. 
280- 10 C. W. y. 505; 15 C. L. J. 411; 22 M. L. J. 4G8 

C.). 


tl9U 


29th November 1909. Neither then nor 
when the evidence was taken in August 
1910, after the dismissal of their application 
to have the sale set aside, did they seek to 
raise this issue. I am, therefore, unable to 
accede to the prayer for a remand. 

In the result this appeal is decreed and 
the plaintiffs’ suit as against the appel¬ 
lant is dismissed. Having regard to all the 
facts, I direct that as between the appel¬ 
lant and the plaintiffs parties bear their own 
costs throughout. 

Appeal decreed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1623 of 1913. 

November 23, 1914. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 
GANGA PRASAD and others— Plaintiffs 

—Appellants 
verstfs 

RAM PRASAD and another—Dbfendanfs 

—Respondents. 

Jnriiidiction—Suit for declaration between rival 
clainia7its to a tenancy—Jurisdiction of Civil or Bevenue 
Court. 

The plaintiffs, who were formerly members of a 
joint Hindu family with tho defendants, sued for a 
declaration that they had some interest in an occu¬ 
pancy liolding which belonged to the family. The 
defendants pleaded that the holding in question had 
been divided and that tho plaintiffs had got considora* 
tion for tho giving up of all interest therein: 

Held, that tho claim was one between rival 
claimants to tho tenancy and as such was cognizable 
by a Civil Court. 

Second appeal from the decision of the 
District Judge of Ghazipur, dated the 7th 
of August 1913. 

The Hon’ble Dr. Tej Bahadur Sapn«, for 
the Appellants, 

!Mr. M. L. Agarwala, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs sought a 
declaration that they had certain rights in 
cultivatory holdings specified at the foot of 
the plaint. The facts up to a certein 
point seem to be undisputed by either side. 
It is admitted that at one time both the 
plaintiffs and the defendants were members 

of a joint Hindu family. In 1898 there 
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Avas a partition of some property, but the 
zcnxindari and cultivatory lioldings remained 
undivided. In the year 1907 the zemimlan 
Avas divided. The plaintiffs allege that the 
cultivatory holdings still remained undivided 
and that the defendants had begun to 
lay claim to the Avbole of tliem to the 
exclusion of the plaintiffs. Hence they 
brought the present suit. The defendants 
raised a number of technical pleas but on 
the merits their defence was that the 
cultivatory holdings had also been divided 
and that the plaintiffs had got consideration 
for the giving up of all interest therein. 
This question on tlie merits has not been 
decided by the lower Appellate Court. Tlie 
case in the first instance came before a 
Subordinate Judge, Avho seems to have 
considered that the relation between the par¬ 
ties in respect of the cultivatory holdings 
Avas a matter for the Revenue Court, and 
he acoordinglj'" directed the defendants 
to institute a suit in the Revenue Court. 
A suit Avas in fact instituted and tlie 
present defendants obtained a decree 
in their favour. (The Revenue Court, 
however, as Ave shall presently show, 
never decided the real question be¬ 
tween the parties.) The present suit then 
came on for decision before another Sub¬ 
ordinate Judge, Avho had succeeded the 
learned Subordinate Judge before whom the 
case came in the first instance. He consider¬ 
ed that his predecessor ought not to have 
ordered any proceedings in the Revenue 
Court but ought to have decided the present 
ca.se on its merits. He found that the 
plaintiffs were entitled to an interest in 
the cultivatory holdings, and accordingly de¬ 
creed the plaintiffs’ claim. On appeal the 
learned District Judge came to the conclu¬ 
sion that the finding of the ReA'enue Court 
Avas conclusive and that he Avas not entitl¬ 
ed to go behind it. 

The plaintiffs now come hez'e in second 
appeal, contending that the decision of the 
District Judge Avas not correct. It is neces¬ 
sary that Ave should have clearly before 
our minds Avhat Avas the nature of the 
plaintiffs’ claim in the present suit. They 
claimed that they had an interest in these 
cultivatory holdings. Their claim Avas not 
as zemindars, or in any Avay based on 
the fact that they may ha\’e been, and 
probably are, zemindars of the villages in 


Avhich tliese cultivatory iioldings are situate 
In other words, their claim in the present 
suit was a claim beween rival claimants 
to the cultivatory lioldings, while the de¬ 
fendants allege that the plaintiffs gave up 
all claim to the cultivatory holdings for 
good consideration. A careful examina¬ 
tion of the judgments both of the Assistant 
Collector and the Commissioner in the Reve¬ 
nue Court proceedings will clearly demonstrate 
that the Revenue Court never decided this 
question. True it is tiiat the Revenue Court 
did decide that the plaintiffs were zemindars 
and that theldefendants were tenants, but 
this Avas not denied. The Revenue Court 
also seem.'s to have come to a decision as 
to what was tlie nature of tlie tenancy in 
the cultivatory lioldings. Its finding on 
this question may no doulit be binding, 
but it has never decided whetlier or not 
tlie plaintiffs had an interest in the culti¬ 
vatory holdings. Of course it may turn 
out that the plaintiffs’ case is wrong and 
that the defendants’ case is riglit. All 
that we decide in the present appeal is 
that the i)laiiitiffs are entitled to liave tliis 
question tried out. allow the ajipeal, 

set aside tlie decree of the lower Appellate 
Court and remand the case to that Court 
Avith directions to re-adrnit the appeal upon 
its original number in the file ami to proceed 
to hear and determine the same according to 
law. The appellant will have his costsof this 
appeal including fees on the higher .scale. 
Other costs will abide the result. 

Appetd <dhAeed\ Vase remanded. 


HADRAS HIGH COL'RT. 

Seco.vd Civir. Ai’t’EAL Xo. 9;J3 of 1913. 

Xovember 13, 191-1. 

Present: —!Jfr. Justice Sadasiva Aiyar and 

Hr. Justice Haniiay. 
RAHASAHI AIYAR a.vu axotiifr — 

PlAIXTIFFS—A rPERLAXTS 

versus 

The SECRETARY of STATE roi: IXDIA 
rx COUXCTL, represexted py the 
COLLECTOR of TRICHIXOPOLY— 

D E F E X P A X T —R E S P 0 X 0 E X T . 

JJadras Comijulsory Labour Act (/ (/s. G—* 
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Levying o/Kudiiiiaramath due.-<—Payment under prof€><t 

_ jQf recovery — Limitation-Madran Ilevenue 

Recovery Act {II 0 /1864), s. 59 —Act {IX 
of]90S),8ch. I, Art. IG. 

Steps taken to recover Kadimaramath dues under 
section 6 of Act I of 1858, are in effect proceediiiffs 
under Act TI of 1864, and a person aggrieved tliere- 
by must bring Ids suit for redress witldn six months 
from the date of the cause of action as provided by 
section 59 of Act II of 1864 and not within one year 
under Article 16 of the Limitation Act, 1908. 

The phrase “proceedings under this Act” found in 
section 59 of Act II of J864, has the same meaning as 
“means by which arrears of land revenue arc 
recoverable” in section 6 of Act I of 1858. 

Ramachamlra v. Pitchaiknnni, 7 M. 4:14; RaviPa 
Vengala Reddi v. Secretary of State for India in 
C'citncd, 15 Ind. Cas. 328; Orr v. Secretary of State for 

India in Council, 23 M. 571; 10 M. L. J. 261; Sanka- 

rappa Naicken y. Secretary oj State for India, 7 Ind. 

Cas. 339; 20 M. L. J. 977; 8 M. L. T. 201; (1910) M . 
W. N. 404, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Trichinopoly, in Appeal Suit No. 75 of 
1912, preferred against tliat of the District 
Munsif of Srirangam, in Original Suit No. 275 
of 1909. 

Mr. jS.T. Srinivasagopalachariar, for tlie 
Appellants. 

Tlie Government Pleader, for the Govern¬ 
ment. 

JUDGMENT. 

Sadasiva Aiyar, j.—T he plaintiffs are the 
appellants. The Secretary of State for 
India in Council is the defendant (respond¬ 
ent) in this second appeal. The only 
question in this case is whether . the 
plaintiffs’ suit for damages again.st the 
Government is barred by limitation. 

Tlie facts are as follows. The Collector 
of Trichinopoly believed that an old custom 
(now extinct, according to the finding of 
the learned Subordinate Judge) of demand¬ 
ing kniUmaramath labour was still in 
force and demanded contribution of labour 
from the plaintiffs and on the plaintiffs’ 
neglecting to .so contribute labour, purpi*rted 
to act under ^Madras Act i of 1S58, 
section 6, and proceeded to recover the 
value of the labour “by the same means 
by which arrears of land revenue are 
recovered.’’ The Collector attjiched the 
plaintiff's' crops on bth October 1908 according 
to the procedure prescribed in section 8 of 
tlie ^Madras Act il of l8Gl. Thereupon, 
the plaintiffs paid up the amount a few 
days after the attachment. The suit was 
brought on tlie 2nd September 1009, more 


than six months after the attachment of 
the crops and the payment of the sum for 
which the crops were attached, but within 
one year of the said dates. The question 
is whether limitation for the suit is one 
year under Article 16 of the Limitation Act 
(relating to suits against Government to 
recover money paid under protest in satis¬ 
faction of the claim made by the Ilevenue 
Authorities on account of arrears of revenue 
or on account of demands recoverable as 
such arrears) or whether it is six months, 
the pex'iod provided in section 59 of Act 
II of 1864 (for suits by parties deeming 
themselves aggrieved by any proceedings 
taken under Aladras Act II of 1864). 
The lower Appellate Court has held that 
the special period of limitation provided 
in the provisions of section 59 of Act II 
of 1864 applied and dismissed the suit with 
costs. Hence this second appeal. 

Now section 6 of Act I of 1858 says 
that the amount payable for kiidimaramath 
dues may be recovered by the same 
means” by which arrears of land revenue 
are recoverable. Arrears of land revenue 
were then recoverable under the provisions 
of Act XXIII of 1856 (an Act for the 
better recovery of arrears of revenue 
under llyotwari Settlement in the Madras 
Presidency). That Act was repealed by Act 
XXXIX of 1658, which was again repealed 
by section 65 of Act II of 1864. Section 
65 of Act II of 1864 was itself repealed 
by Act XII of 1873. But, of course, these 
repeals of later Acts and sections did not 
revive the repealed provisions of earlier 
Acts, (See section 8, clause (6), of the 
Madras General Clauses Act I of 1891.) 
The references in section 6 of Act I of 
1858 to the means by which arrears of 
land revenue are recoverable,” if made to 
the provisions of Act XXXIX of 1858, must, 
by section IS of the Madras (lenenU 
•Clauses Act, be held now to be references 
to the provisions of Act II of 1864, which 
repealed Act XXXIX of 1858 but re-enacted 
most of the provisions of Act XXXIX of 1858. 
The Collector’s action against the plaintiffs 
for recovery of the kiuiiniaramath dues 
was, therefore, the adoption of “means” 
under Act 11 of 1864, which is the Act by 
whose “means” arrears of land revenue 
are now made recovemblei 
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The next question is whether the phrase 

proceedings under this Act,” found in 
section 59 of^ Act II of 1864, has the same 
meaning as means by which arrears of 
land revenue are recoverable” in section 6 
of Act I of 1858. If it has the same 
meaning, a person aggrieved by the adoption 
of the means by which arrears of land 
revenue are recoverable” is, ipso facto, 
a person aggrieved by proceedings taken 
under Act II of 1864 and it seems to 
follow that he must bring his suit for 
redress within six months from the date 
of the course of action. 

Mr. Srinivasagopalachari, the learned 
Counsel for the appellant, relied upon 
the cases decided under the provisions 
of the Madras Abkari Act, the Madras 
Local Boards Act, the Madras Income 
Tax Act and the Madras Agricul¬ 
tural Loans Act. in which cases it Iiad 
been held that a sale of the defaulter's 
lands (for the recovery of moneys due to 
Government under those Acts) did not 
attract the provisions of section 42 of Act 
II of 1864, that is, did not give the pur¬ 
chaser under the said sale a title free of 
all encumbrances. The ratio decidendi for 
those decisions was thus stated in the 
earliest reported case, namelj% the case in 
Bamachandra v. Pitchaikanni (l), decid¬ 
ed by Sir Charles Turner, C. J., and Mr. 
Justice Muthusami Aiyar ; “Section 3 of 
the Madras Act II of 1864 declares that 
the land, the buildings upon it, and its 
products shall be regarded as the security 
of the public revenue. Section 37 reserves 
to persops claiming an interest in the land 
power to save such interest by payment of 
the arrears. Section 42 declares that all 
lands brought to sale on account of arrears 
of revenue shall be sold free of all 
encumbrances. Taking these sections to¬ 
gether, the intention is clear that the- 
purchase is free of prior encumbrances 
only when the arrear is of public revenue, 
of which the land is the first security hy 
statutory declaration. By section 10 of the 
Abkari Act, it is enacted that Collectors 
may proceed against Abkari renters or 
other persons licensed under that Act for 
the recovery of the arrears due by them 

(1) 7 M. 434. 


in like manner as for the recovery of 
arrears of land revenue, and may further, 
at their discretion, take the farm under 
Government management at tlie risk of the 
renter, or may declare the lease forfeited, 
and re-sell the farm at the said renter’s 
risk^ and loss. The question is:—Has 
section 42 been extended by section 52 to 
sales for arrears of Abkari revenueP IVe 
must certainly answer it in llie negative. 
The expression, ‘in like manner as for 
the^ recovery of arrears of land revenue,’ 
indicates only that the same procedure is 
to be followed, and the language used in 
section 52 is to the same effect. Arreai* 
of Abkari revenue is not due upon any 
specific land owned by the Abkari renter, 
and section 3 of Madras Act II of 1864 
can have no application, and section 42, 
wliicli must be construed in relation to it, 
cannot otherwise apply.” Tlie reason then 
by wliich the provisions of section 42 were 
held^ not to apply, namely, that those 
provisions were intended to apply ouh/ 
when the revenue sought to he recovered 
had been made the first charge upon the 
land, does not seem to apply when we 
have to consider tlie ambit of the pro¬ 
visions of section 59 of Act II of 1864, 
which deals with the limitation period 
applicable to a suit brought for redress 
on account of proceedings taken in accordance 
with the Act. This has been so held in several 
cases. In Orrv. Secretary of State for India 
in Council (2), Sir Arnold White, C. J., and 
Benson, J., lield that even where a demand 
was made by the Collector, not for recovery 
of any revenue due to the Government, 
but for fees payable to tiio village servants 
and the demand was complied with under 
protest, a suit for the recovery of tlie money 
so paid should be brought within six 
months under section 59 of Act II of 1864 
read witli section 52 of that Act. The ' 
question wliether a mere issue of a demand 
can be taken as a proceeding taken under 
the Act seems not to have been considei’ed 
in that case. [See Ravida Vengala Reddi v. 
Secretary of State for India in Council (3). Also 
Eavala Nagama v. Secretary of State 
for India (4).] But in the present case, an 

(2) 23 M. 571; 10 M. L. J. 261. 

(3j 15 Ind. Cas. 328. 

1^4) 18 Ind Cas. 699; (1913) M. W. N. 75 
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actual attachment had been made and the 
question whether the mere issue ^ or even 
service of a demand is a proceeding under 
the Act need not be further considered. In 
Sanharappa Naklcen v. Secretary of State 
for India (5) it has been quite broadly 
decided that the special limitation of six 
months mentioned in section 59 of Act II of 
1864 is applicable to a suit brought for 
any kind of redress, if the cause of action 
arose out of proceedings which were pur¬ 
ported to be held in accordance with the 
provisions of Act II of 1864. That was a 
very extreme case in which the suit was 
brought, not only for recovery of the assess¬ 
ment levied but, for any injunction against 
the Government who had ordered the 
removal of certain steps and for a declara¬ 
tion that the site of those steps belonged to 
the plaintiff. And yet Benson and Munro, JJ., 
held that the suit even for the declara¬ 
tion and the injunction reliefs was barred 
because the penal assessment had been levied 
from the plaintiff in accordance with Act II 
of 1864, and these other reliefs (for declara¬ 
tion and injunction) Avere so connected 
Avith the grievance relating to the levy of 
the penal assessment that these other reliefs 
also came Avithin the purview of section 59 
of Act II of 1864. I think I am bound by 
the uniform course followed in this Court so 
far as the applicability of section 59 is 
concerned to such cases. No doubt, the 
cases in which this special rule of limitation 
has been made applicalilc! are cases covered 
by section 52 of Madras Act 11 of 1864. 
But that special rule of limitation Avas 
applied, not because the sums sought to bo 
recovered by the Government Avere sums 
referred to in another section found in 
the same Act II of 1864 in Avhich section 
59 is found, but because those sums Avere 
made recoverable in the same manner as if 
they Avei'e arrears of land revenue. On 
the whole then, though not Avithout some 
hesitation (hesitation caused by the con¬ 
sideration that Article !(> of tlie Fjimitation 
Act also covers the case and tliat Courts 
should incline not to press questions of limita¬ 
tion too hard against plaintiffs), \ hold that 
the present suit docs fall within the six 
months’ period provided for b}'- section 59 of 


(.■',) 7 Ind. Cas. ^39; 20 M. h J. 977; S M. L. T. 201- 
(1910) M. W. X, ‘lO-t. 


Act II of 1864 and that the lower Appellate 

Court’s decision is correct. 

The second appeal is, therefore, dismissed 
but under the circumstances without 

costs. 

Hannay, J.—I think that the decisions in 
Orr V. Secretary of Staie for India (2) and 
Sanharappa v. Secretary of State (5) are 
authorities binding upon us for the view 
that the period of limitation applicable to 
the present case is that prescribed by sec¬ 
tion 59 of Act II of 1864, and not Article 16 
of the Limitation Act. For the reasons 
given by my learned brother I agree that 
this second appeal should be dismissed 
Avithout costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

First Civil Appeals from Orders Nos5 

AND 594 OF 1912, 

March 11, 1914. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft, 
BAISHNAB CHARAN SHAHA and 
ANOTHER—Appellants 
versm 

The bank of BENGAL— Respondent. 

Civil procedure Code (.Acf To/1908), s.47, 0. XXX, 
rr. 5, 7, 0. XX/, r. 50 (1), (2)— Execution —Ord«r 
directing execution — Decree — Appeal—Partner in a 
firm individualhj served—Service without noticet effect 
of—Failure to appear—Right of decreedwlder iopi'oceed 
with execution. 

An order directing execution to issue against a 
judgment-debtor is a final order under section 47, 
and is essentially a decree as it determines a ques¬ 
tion relating to the rights and liabilities of the parties 
Avith reference to the ivlief granted by the decree 
and ns such it is appealable. 

The concluding Avords of Order XXX, rule 6, of the 
Civil Procedure Code do not merely raise a 
rebuttable piesumption, but lay down a definite rule 
of law that servico on a person Avithout the written 
notice contemplated by the rule is equivalent to a 
sorA'ice as a partner. 

Snb-soctiou 2 of rule 60 of Order XXI is only 
applicable in the absence of the conditions in 
subsection 1. 

Hulo 7 of Order XXX must bo read as subject 
to rulo 6 and contemplates only a case Avhero 
servico is on a Manager, and not a ease where the 
person served is doomed to bo served as a partner. 

Where one of the partners of a firm refused to 
accept a summons, and the peon hung up a copy 
of the summons on the outer door of the place of 
business of the firm, and the partner failed to appear 
in execution proceedings. 
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Held, that ho was individually served as a partner 
and that since notwithstaiidin<? siicli service ho failed 
to appear, It was open to the decree-holder to proceed 

TrlOrder XXr, rule 
50 (j.) (c) of the Civil Procedure Code. 

Appeal against the order of the District 

Jadge, 24-Pargannas, dated 17th September 
1912. 

Mr. A. GaspersZy Counsel (with him Babus 
Bvtij Mohan Mazicmdar and Harendra Nath 
Ganguly), for the Appellants. 

Mr. J, TF. Chippendale, for tlie Respondent. 

JUDGMENT. 

Mookerjee, j. —This appeal is directed 
against an order made on the 17th September 
1912 for execution of a decree for money 
obtained by the respondent (Bank of Bengal) 
against two firms. The suit was instituted 
on the original side of this Court against 
the firms of Dinanath Narayan Chandra 
Shaha and Churamoni Dey and Jotindra 
Narayan Dey. As regards the first firm the 
names of the partners were not disclosed in 
the plaint, but as regards the second, it was 
stated that Jatindi^a Narayan Dey, Narindra 
Narayan Dey and Ganendra Narayan Dey 
were the members of the partnership busi¬ 
ness. The decree as drawn up was against 
these two firms. We are not concerned with 
the second firm, as execution in the present in¬ 
stance is sought against three persons Avho 
are alleged to have been partners of the firm 
named Dinanath Narayan Chandra Shaha. 
The District Judge has dismissed the ap¬ 
plication as against Lakshikant Shaha, on 
the ground that he has not been proved to 
be a partner ; but he has directed execution 
to issue against Abhoy Charan Shaha 
and Baishnab Charan Shaha as, in his opi¬ 
nion, the case as against them has been 
brought within the terms of rule 50 of 
Order XXI of the Code of 1908. The pre¬ 
sent appeal has been preferred by these two 
judgment-debtors against the order in so 
far as it directs execution to issue against 
them. 

A preliminary objection has been taken 
on behalf of the respondent to the competency 
of the appeal and reliance has been placed 
in support of it upon the cases of Deoki 
Nandan Singh v. Bansi Singh (1) and Bauch 
Buar Thakur v. Mani Haiti (2). It has not 

(1) 10 Ind. Cas. 371; 16 C. W. N. 124; 14 C. L. J. 35. 

. C2) 17 Ind. Cas, 88; 16 C. W, N. 970, 


be6n disputed that if the order made falls with¬ 
in section 47 of the Code of Civil Procedure 
and is a final order, it is a decree within 
the meaning of the Code and is liable to be 
challenged by way of appeal. In order to 
determine whether the order falls within 
the terms of section 47, sub-section (1), 
it is necessary to determine whether the 
order decides a question arising between the 
parties to the suit in which the decree was 
passed and relates to the execution of the 
decree. There is no room for controversy 
that the order relates to the execution of 
the decree ; nor is there any room for dis¬ 
cussion that the question does arise between 
the parties to the suit. The case for the decree-' 
holder is that although the suit was institut¬ 
ed nominally aginst the firm, it -was in essence 
a suit against all the partners of that firm, j 
But it has been argued that the order is not 
final, and reliance has been placed upon the 
circumstance that, at the present stage, 
the District Judge has only directed the 
issue of a notice under rule 22 of Order XXI, 
and it has been pointed out that after the 
judgment-debtors have been arrested, it will 
be open to them to show cause under rule 
40 why they should not be released. In our 
opinion the fact that it is open to the judg¬ 
ment-debtors to avail themselves of the pro¬ 
vision of sub-rule (l) of rule 40 does not 
alter the nature of the order. The order 
is not interlocutory and it is final in 
the sense tint, in so far as the execution 
Court is concerned, it determines finally the 
liability of tiiese person-; to have execution 
issued against them on the basis of the 
decree. An order of this description is 
plainly a final oi’der made under section 
47 and is essentially a decree, as it de¬ 
termines a question relating to the rights and 
liabilities of the parties with reference to 
the relief granted by the decree [Jogodishury 
Bebea v. Kailash Ch-mdra Laliiry (3); 
Mukhtar Ahmad v. Moqarrab Hussain (4)j. 
The cases upon which reliance has been 
placed by the respondent are clearly dis¬ 
tinguishable. In those cases, an order had 
been made by the execution Court determin¬ 
ing the value of the property sought to be 
seized in execution, and it was ruled that 
an order of that description was not a final 

( 3 ) 24 C. 725 at p 739; 1 C. IV. N, 374. 

^4) 15 Ind. Cas. 50; 34 A. 530; IQ A. L. J. oQ, 
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order, as it determined |i merely incidental 
question as to the mode of conduct of the 
proceedings. The preliminary objection must 
consequently be overruled. 

As regards the merits of the appeal, it 
has not been disputed that the casses of the 
two appellants do not stand on the same 
footing. In so far as Abhoy Charan is concern¬ 
ed, his case is covered by clause (h) of rule 
50 of Order XXI of the Code. Sub-rule (l) 
of clause (b) of rule 50 provides that where a 
decree has been passed against a firm, exe¬ 
cution may be granted against any person who 
has admitted on the pleadings that he is or has 
been adjudged to be a partner. In so far 
as Abhoy Charan Shaha is concerned, in the 
written statement which he filed in the suit 
on the 25th November 1909 lie admitted that 
he and his partners carried on business in 
the name and style of Dinanath Narayan 
Chandra Shaha. His case consequently is 
completely covered by rule 50, sub-rule (1), 
clause (6), and execution has rightly been 
directed to issue against him. 

/ The case of 5aishnab Charan Shaha stands 
on,an entirely "different footing. On behalf 
of the decrees-liolfler it has been argued that 
his c^se is covered by clause (c) of sub-rule 
(l) of rule 50. That clause provides that 
where a decree has been passed against a 
firm, execution may be granted against any 
person who has been individually served as 
a partner with a summon and. has failed to 
appear. The question for consideration is, 
whether Baishnab Charan Shaha was indi¬ 
vidually served as a partner with a summons 
in the suit, and notwithstanding such service 
failed to appear. The facts necessary for the 
determination of this question may be briefly 

stated. On the 2nd September 1909, an ap. 

plication was made on behalf of tlie plaint- 
iff, in which it was stated that, Baishnab 
Charan Shaha was a partner of the firm and 
it was prayed tliat the writ of summons in 
the sin> might be served on him on behalf 
of the firm. On tin's petition the following 
order was recorded : ‘ Be it so, at tho ap¬ 

plicant’s own risk, under Order XXX rule 
3, sub-rule («).” That rule provides* that 
w'here persons are .sued as partners in the 

name of their firm, summons shall be served 

either («) upon anyone or more of tlie part¬ 
ners or {h) at the principal place at whicli the 
partnership business is carried on within 


British India, upon any person having at the 
time of the service the control and manage¬ 
ment of the partnership bpsinpes* as tjie. 
Court may direct. It is plain consequently- 
that the plaintiffs elected to have summons 
served ip accordance with clau§e (u). of rule 
3 of Order XXX of the Code. When, the. 
summons came to be servcdv so far ag can 
be gathered from the return of the peon, it 
was tendered to Baishnab Charan Shaha 
who refused to grant a receipt, whereuppn 
the peon hung up a copy of the summons on 
the outer door of the place of business of the 
firm. The affidavit of the identifier describee 
Baishnab Charan Shaha as the agent ot the 
firm, who was found present and was ashsd 
to receive the summons in the name uJ 
his master. There is no evidence on, the. 
record, except what appears on the affidavit^ 
as to wliat was precisely stated to Baishnab. 
Charan Shaha. But it may be assumed fpr 
our present purpose that the summons >vaa. 
tendered' to him and he was asked tp recpivj^. 
it as the Manager and agent of the fiWr 
The question arises, whethpK tjjis, mo^q, pb 
service may be deemed individual, sepvipe OU. 
him as a partner within the meapipg of clause, 
(c), sub-rujp (i),pf rule 50. Aa already ev. 
plainedj rule 3 ot Ordqr XXX defines^ the. 
t,wo alternative mpdps of servipe of summoUSj 
in a suit instituted- against a firm. Tbe, 
first mode is by service uppii one qe moi;e ot 
the partners. IJlie second mode is by, 
service upon the person who has tbe 
control or management of the business. 1£ 
service is effected in either pf these, 
modes in accordance with law, there is 
good service upon the firm as a corppratp en¬ 
tity, and it is immaterial whether all. or auy 
of the partners are within or without Britisb, 
India. But there is a fundamental; difference ip. 
the result of tlie two mpdes oiservice^ In Uip 
case of service upon a partner, there, ig a good 
service not only on tbe firm, but also, uppn 
the partner personally, 'v^hioh may render, 
him liable in proceedings in execution tp.tbe 
extent stated in rule 50 of Ordpr, XXt 
the other handj if there has beep, spryice nppo, 
a person wlio has the control or management- 
of the business but is himself not a partaieis 
altliough there is good service upon tbe 
firm, there is no individual service upon 
any of the partners. In this latter case, 
however, the decree-holder is entitled to 
proceed under sub-rule (4) of rule 50- 
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In this connection the effect of rule 5 of 
Order XXX requires careful consideration. 
That rule is in these terms : ''Where 
a summons is issued to a firm and is served 
in the manner provided hy rule 3 (that 
is, in accordance with either of the modes 
specified in that rule), every person upon 
whom it is served shall be informed by 
notice in writting given at the time of 
such service whether he is served as a 
partner or as a person having the control 
t or management of the partnership busi- 
i ness or in both characters, and, in default 
|of such notice, the person served shall be 
deemed to be served as a partner.” The 
object of the notice as to the capacity of 
the person served is obvious, namely, the 
Legislature intended to remove the possi¬ 
bility of dispute as to the character in 
which a particular person has been served. 
If there is a notice in writing, the person 
served is apprised of the character in 
which he is sought to be made liable. 
The notice may intimate to him that he 
is served as a partner or that he is served 
merely as the manager or that he is served 
in a two-fold capacity, namely, both as a 
partner and as a manager. It is worthy 
of note that the language used is, not that 
the person served shall be presumed to be 
served as a partner, but that the person 
shall be deemed to be served as a partner. 
The Legislature plainly intended, not merely 
to raise a rebuttable presumption as to 
the cliaracter in which he was served, but 
to lay down definitely the legal effect of 
the service. In the absence of a notice, 
consequently, the person must be deemed 
to have been served as a partner, and if 
he is in reality not a partner he should 
proceed in accordance with rule S. That 
rule lays down that any person served 
with summons as a partner under rule 3 
may appear under protest, denying tliat 
he is a partner, but such appearance shall 
not preclude the plaintiff from otherwise 
serving a summons on the firm and obtain¬ 
ing a decree against the firm in default of 
appearance where no partner has appeared. 
In the case before us, there was no writtmi 
notice in terms of rule 5 of Order XXX. 
Consequently the appellant whose case is 
now under consideration must be deemed 
to have bPen served as a partner, and 
he cannot rely upon any representation 


alleged to have been made to him as regards 
his capacity by the agent of the plaintiff 
decree-holder. It would, indeed, defeat the 
whole policy of the law, if the provisions 
expressly formulated in rule 5 were allowed 
to be evaded by any representation made 
at the time of service. The object of 
the Legislature -was to secure the service 
of process in partnership suits against a 
firm without practical difficulty, and that 
object would be completely defeated if the 
precise statutory rule were allowed to be 
evaded in the manner suggested by the ap¬ 
pellant. There is no room for question 
that the appellant was duly served. The 
notice was tendered to him ; he declined 
to sign the receipt and it was thereupon 
posted on the outer door of the premise.s 
of the firm ; and the service effected in 
this manner was clearly in accord with 
rule 17 of Order V, which has in this 
respect altered the procedure laid down 
in section 80 of the Code of 1882. It was, 
consequently, incumbent upon the appellant 
to appear in the suit, if he wished to 
raise the question that lie was not a part¬ 
ner of the firm and could not be made 
liable in tliat cliaracter. Rule 7 of Order 
XXX, to which reference was made in 
the course of argument, does not militate 
against tliis view. That rule mei'ely pro¬ 
vides that where summons i.s served in 
the manner provided by rule 3 up.m a 
person having the control and management 
of the partnersliip business, no appearance 
by liim shall be necessary, unless he is a ^ 
partner of the firm sued. In the present 
case, tlie legal effect of the service of 
summons upon tlie appellant without the 
prescribed mitice under rule 5 was service 
upon liim in his capacity as partner, and 
the only method by which lie C'mld contest 
his liability as partner was by appearance 
under protest in accordance with rule 8. 
On these grounds I liold that the ap¬ 
pellant was individually served as a partner 
’with summons in the suit, and that not¬ 
withstanding such service, he failed to 
appear. It is consequently open to the 
decree-liolder to proceed witli execution 
against him under rule 50, sub-rule (1), 
clause (c). The ground upon which the 
appeal is sought to be supported must con¬ 
sequently be overruled in so far as both tlie 
appellants are concerned. 
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Tlie result is that the order of the 
District Judge is affirmed and this appeal is 
di.^,missed with costs. We assess the hearing 

fee at three gold mohurs.^ 

The other appeal, it is conceded, will be 
governed by this judgment, and a similar 
order will be drawn up therein. 

Beachcroft, J.—The decree has been 
passed against the firm of which the 
appellant Baishnab is alleged to be a 
partner. Therefore under Order XXI, rule 
50 (1) (c), execution may be granted against 
Baishnab who admittedly failed to appear, 
if it be shown that he was individually 
served as a partner. That he was indivi¬ 
dually served there is no question. Not 
only is service proved, but the appellant 
relies on the affidavit of the indentifier, who 
accompanied the serving peon, to support 
the argument that he was served not as a 
partner but as ;Manager of the firm, for it 
is on this argument that he relies to escape 
the provisions of Order XXI, rule 50 (1) (c). 

The appellant did not appear at any stage 
of the proceedings, still he filed his appeal 
against the order for the issue of a warrant 
of arrest against him. It appears that he 
refused to accept service of summons and 
it may be a matter for argument whether 
a person who has refused to accept service 
of a summons can plead that he was in 
fact served in one capacity and not in an¬ 
other. This point has, however, not been 
argued and I prefer to rest my decision on 
other grounds. 

The only question then is -whether he -was 
served as a partner. 

The application for service of summons 
on appellant on behalf of the firm alleged 
that ho was a partner in the fii*ra, and 
the order was for service on him under 
Order XXX, rule 3 (a). The affidavit sho-ws 
that the summons was handed to him at 
the place of business of the firm and that 
he was asked to receive it in the names 
of his roasters, the defendants, the iden¬ 
tifier regarding him as the Am-mukhtar 
and agent of the iirm. When he refused 
to give a receipt, tlie summons was affixed 
to the do(ir of the place of busines.s. 
This Avas good service under Order V, rule 
17, whether appellant was served as partner 
or as a person having the management 
of the partnership business. Now under 


Order XXX, rule 5, when a summons has 
been served in the manner provided by 
rule 3, the person served is to be informed 
by written notice whether he is served 
as a partner or as a person having the 
control or management of the partnership 
business or in both characters and in default 
of notice, he shall be deemed to be served 
as a partner. The concluding words of rule 
5 do not merelj’- raise a rebuttable pre¬ 
sumption, but lay down a definite rule of 
law that service on a person without the 
written notice contemplated by the rule is 
equivalent to service with notice that the 
person is served as a partner. Gan this 
definite rule of law be affected by the 

fact that the identifier or the serving peon, 

the affidavit does not state which, asked 
him to accept the summons in the capa¬ 
city of Manager, assuming that the affidavit 
means this, of the firm ? I am of opinion 

+.V>of if. pftTiT»nf 


It is clear that a person may be both 
partner and Manager of the partnership 
business. Rule 5 of Order XXX also con¬ 
templates such a position. The affidavit 
does not suggest that the request to accept 
service as Manager involved the represen¬ 
tation that appellant was not regarded as 
a partner. But, in any case, the terms of 
rule 5 of Order XXX are clear and 
whether the appellant was addressed as 
partner or Manager when the summons was 
handed to him, the absence of a written 
notice had the effect of making the service 
as on a partner. 

It was sugge.sted that the Court might 
under Order XXI, rule 50 (2), order trial 
of the question whether appellant was in 
fact a partner or not. But that sub-section 
is only applicable in ihe absence of the 
conditions in sub-section (1). I put it to 
!Mr. Caspersz in the course of argument 
whether clause (c) of sub-section (1) of 
rule 50 would he applicable in the case of a 
person Avho was in fact not a partner, if 
the summons was accompanied by a notice 
that he was served as u partner. CounseFs 
reply, which was undoubtedly correct, was 
that it would be applicable. That being 
so clause (o) must be equally applicable 
when by Order XXX, rule 5, the absence 
of the notice has the same effect as 
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notice that the appellant was served as a 
partner. 

There is no real hardship in the rule. 
If the appellant wished to take the posi¬ 
tion that he was not a partner, he could 
have appeared under rule 8, Order XXX, 
under protest denying that he was a part¬ 
ner, It is suggested that as he was 
served as Manager, it Avas not necessary 
for him to appear under rule 7. But tliat 
rule must he read as subject to rule 5, 
and contemplates only a case AA^iere service 
is on a Manager and not a case where the 
person served is deemed to be served as a 
partner. 

The appellant could have appeared under 
protest, but did not do so and if it be a 
fact that he is not a partner, he has only 
himself to thank for not having taken ad¬ 
vantage of the steps Avhich the law allows 
him to protect himself. 

I agree that the appeals of both the ap¬ 
pellants should be dismissed. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Apfeal No. 1578 of 1913. 

December 19, 1914. 

Present: —Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Ki. 
DEO NARAYAN SINGH— Plainiiff— 

Appellant 

versus 


GANGA PRASAD and another— 


Defendants—Respondents.^ 

Hindu Law—Alienation hy father—Son's n<jht to 
question—Alienation 7nade when he was in nw wi 

w'omh. . , 1 . 

A Hindu son subsequently born alive is conipetciic 

to contest an alienation made by the fat itr uii 
the son was in his mother’s womb. .> vr r T 

Sahapathi y. Sornasundarani, 36 M. i/6; -i • • • 

244; Hatla Venhatasubha Raju Garn 
fcatarayudu, 26 Ind. Cas. 61; 16 K. L. T. o08, i 


J. 580, followed. 

Musammat Goura Chowdhrain v. Chiinimon 
dhri/, W. R. (1864) 340, not followed. 

Kalidas v. Krishna Chandar Das, 2 B. L. ’ 

11 W. R. 11 (P. C.); Hanmant Ramchandra 
charya, 12 B. 105; Minakshi V. } irappa, b -Al. o., 

Second appeal from the decision of 
Subordinate Judge of Jaunpur, dated -Jtn 

June 1913. 


Dr. S. M. Suleman, for the Appellant. 

Mr. Durga Cliaran Banerji, for the 
Respondents. 

JUDGMENT.—The suit which has given 
rise to this appeal Avas brouglit by the 
plaintiff-appellant for a declaration that a 

sale-deed, dated the 17th August 1909, 
executed by his father, Hansraj Singh, in 
favour of Naurang Singh, the predecessor-in- 
title of the defendants, is null and void 
as against the plaintiff. The validity of 
the sale is questioned on various grounds. 
The lower Court has dismissed the suit, on 
the finding that the plaintiff Avas born after 
the date of the sale and is not, therefore, 
entitled to question its A'alidity. It has 
further been found that the plaintiff Avas 
ill his mother’s womb Avlieii the sale Avas 
made, and it is not disputed for tlie purposes 
of this appeal that the property sold is 
ancestral property. Tlie (luestion to be 
determined in this appeal is, whether a son 
Avho Avas in his motlier's Avomb at the 
date of an alienation by tlie father of 
ancestral propertj’’ can contest the alienation. 
The decision of this question depends on 
the further question, Avliether a son in 
the motlier's AVomb can be deemed to be a 
co-owner of joint ancestral property. 


"’"iider the iflitahshara a son acquiie-s an 
ei-est in iince.sti'ul property by birtb, tbe 
son for tbo rule being, ii.s pointed out 
Mr. Ciolup Clinndrii Sarbur in lus work 
Hindu Law, page 210, 4tli Kdition, that 
fatber and otljor ance.stuj-s are reproduced 
tbe son. Tlio cpiestion is wlictlier birtb 
xtes back to tlie period when tbe child 
in its Uiotber's womb. Under other 
terns of law, .such as the Civil Law and 
English Law, a child is deemed for 
purposes to be born wlion it is in 
mother's womb. This rule is in .several 
taiices recognised by the Hindu Law. 

the case of succession bj" a postbiunou.s 
, lie takes a .share in bis fatiier's property 
In tbe date of bis father's death and 
is regarded as being in existence, though 
i.s only in bis mother's womb and not 
ually born until afterwards. Again, in 
'case of partition, a son in nfero at the 
,e of partition is deemed to be in exi-stence 
1 tlie partition may either be postponed 
a share should be set apart for him. 
Strange’s Hindu Law, page lb2, Jolly J 
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Tagore Law Lectures page 132; Kalidas Das 
V. Krishna Chandar Das (l); Mayne’s Hindu 
Law, section 472, 7 Edition,] It has also 
been held that the “rights of a son in the 
womb could not be defeated by a 'Will 
made by the father,” [Hayimant Bamachandra 
V. Bliimacharya (2) and MtnaksJii v. Virappa 

(3) .] So that in the cases of succession, 
partition and Will, a son in the womb has 
been regarded as one in esse. There is 
nothing to show that in the case of an 
alienation by sale a different rule obtains. 
Our attention has not been called to any 
text of Hindu Law in which an alienation 
has been excluded from what is deemed to 
be the general rule. The Courts below 
have relied on a passage in Mr. Golap 
Chandra Sarkar’s Hindu Law, page 210, 
4th Edition, which is as follows: A child in 
the womb is not entitled to all the rights 
of a child in esse. A son’s right of prohibiting 
an unauthorized alienation by the father of 
ancestral property cannot be exerci.sed in 
favour of an unborn son.” The learned 
author has referred to the case of Miisanimat 
Goura Ckowdhrain v. Chummnn Chowdliry 

(4) as an authority for the proposition laid 
down by him. That case, no doubt, supports 
his view, but it was dissented from by the 
Madras High Court in Sabapathi v. Sorwa- 
stmdarnm (5). The learned Judges held 
that an alienation by a Hindu to a bona 
fide purchaser for value is liable to be set 
aside ])y a son who was in liis mother’s 
womb at the time of the alienation.” In 
the recent case of Datla Venhafasuhba Baju 
Gam V. Gatfem Venkatarayudii (G) the 
same Court assumed that a son could 
conte.st an alienation made by his father 
at a time when the son was in his mother’s 
womb. The same view appears to have 
been adopted by tlie Bombay High Court. 
(See AVest and Buhler’s Hindu Law, page 
803.) AVe agree witli this view. Both on 
authority and on principle we are of opinion 
that a son subseciuently born alive is 
competent to contest an alienation made by 
tlie father when the .son was in tlie womb. 
The Court below was, tlierefore, wrong in 


(1) 2 B. L. 11.103 (F. J3.); 11 W. B. 11 (0. C.). 

(2) 12 B. 105. 

(8) 8 iM. 80. 

(4) (1804) W. It. 3-10. 

(5) 16 7G;2M. L. J. 2-14. 

(6) 26 lud. Ca?. 61; 16 M. L. T. 508; 27 M. L. J. 580 


{Ms 

dismissing the suit on the ground on which 
it dismissed it. AVe allow the appeal, set 
aside the decree of the Court below and 
remand the case to that Court with directions 
to re-admit it under its original number in 
the register and dispose of* the other 
questions which arise in the case. Costs 
here and hitherto will be costs in the cause. 
The costs in this Court will include fees 
on the higher scale. 

Appeal allowed; Case remanded. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 9 of 1912-13 op 

SuLTANPUR District. 

May 22, 1914. 

BresenU —Sir Duncan Colvin Baillie, S. M., 

and Mr. Tweedy, J. M, 

Musammat SARUPA— Defendant— 

Appellant 

versus 

KARAM ULLAH— Plaintiff and 
The DEPUTY COMMISSIONER op 

SULTANPUR— Defendant—Respondents. 

Ordcvy cancellation of—Courts one and same- Pre- 
(kcessordn^ofiicct order passed bi/— Successor-in-office 
-not to go hehuul order passed hij his predecessor. 

So far ns one and tho same Court is concerned, a 
succcssor-in-offico cannot go behind the Order parsed 
by his predecessor and cancel it as incorrect. 

Appeal against the order of the Gomtnis- 
sioner, Fyzabad, dated 9th May 1913, 
upholding the order of the Deputy Oom- 
missioner, Fyzabad, dated 26tli November 
1912, reversing that of the Assistant 
Collector, Sultanpur, dated ■ 7th September 

1912. 

Mr. Muhammad Hakimuddmf for the Ap¬ 
pellant. 

Babu Itam Gopal, for Respondent No. 1. 

JUDGMENT. 

Baillie, S. M. Uvril Sth, 1914.)—The 

appellant is entered ns the "sole tenant 
of 8 highas 11 hiswas and th& respond¬ 
ent as the sole tenant of 8 highis 
11 hiswas. The total area 17 bighas, 2 
had been up till 1910 recorded as a sinjgle 
holding. In 1910 there was an oitler df 
the Deputy Commissioner by which the 
present entry was made. The respondent 
now comes up and says that without his 
knowledge his holding had been divided up 
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and half of it entered in the appellant's 
name. The Court of first instance after 
receiving a report from the Tahsiidar held 
that the current entries represented the 
facts properly, that Sarupa was in independ¬ 
ent possession of the area in her name and 
that the respondent had no connection with 
that land. The application was, therefore, 
dismissed. The Deputy Commissioner allow¬ 
ed the appeal against this order on the 
ground that section 39, clause (2), of the 
Land. Revenue Act forbade the record of a 
division of a holding unless the consent of 
all the tenants had been attested before 
a Revenue Court or a Kanungo. He, 
therefore, ordered that the holding should 
be entered in the name of the respondent 
and the appellant recorded as sub-tenant 
for half of it. This order was upheld by 
the Commissioner on appeal. It not only 
cancels the previous order of the Deputy 
Commissioner passed in 1910, but on the 
mere ground that section 39 forbade the 
i^ecord of the division of a holding it 
transferred the name of the appellant from 
'f^he position it now has as a tenant-in-chief 
to that of a sub-tenant. If for a moment it 
be considex’ed that section 39 warranted the 
Orders previously passed being ignored, all 
that the Deputy Commissioner could have 
done as a consequence of the application of 
'tha:t section would be to order that the 
holding be recorded as one with the appellant 
and 'the respondent as joint tenants. It 
appears to me, however, that the order of 
the Deputy Commissioner was entirely ultni 
't'iVes, The matter had been decided in 1910 
by the Order oif the then Deputy Commis¬ 
sioner, and the present Deputy Commissioner 
Avas not entitled to go behind that order 
or to lay down that it was incorrect. 

I would allow this appeal, cancel the 
orders of the Commissioner and the Deputy 
Commissioner and restore that of the Court 
o'f fir^t instance upholding the enti’y ordered 
in 1910. Costs on the respondent through¬ 
out. 

Tweedy, J. M.—^^I concur. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 694 of 1913. 
September 29, 1914. 

Present: — ^[r. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

S. RAjMASAM All AIYAR a.\d .vxother_ 

Defendants —Appellants 

rersns 

MANAMAAIALAI AIYAR—Plai ntiff_- 

Respondent. 

Civil Procedure Code (,4c^ I’n/ ]()0S). .s-. Il-Ros 
iadicata —Test—Suit by sou to set aside sale-deed 
e.recuted by father, dismissal of—.Death of father 
—Subsequeaf suit to set aside fathers olieuafion of 
family property barred—Cause of action—Limitation 
Act {IXof 190S), Sch. /, Art. 1 2fJ. 

In order to determine wlietlier a is Ijarred hv 
rcs Judicata, tho test to he a])plied is wliether the 
issue was one on which the judgnierit of the j)revious 
suit was based, quite apart from tlie question whether 
tlie decision itself in the former suit would be 
affected by the matter being re-opened in the later 
suit or wliether tlie decision in the former suit could 
not logically luive been based on even a different 
finding. 

Wliere the plaintiff's suit to sot a.side a sale-deed 
executed by his father in the dofondauts’ favour in 
1896 was dismissed, and on his father’s death in 
1910 the plaintiff again brought a suit in October 1911 
to have the di'ed set asMe and to recover p<issession 
of the plaint lands, alleging that a now cause of 
action arose on his father’s death: 

ILcld, (1) that a tindingon the (juestion of po.ssession 
in the former suit was res judicata in this suit, tlie 
cause of action in both being the same; 

(2) that the suit, being one by a Hindu governed bv 
the law of Mifokshora to set a.<id<> his fatlier’s 
alienation of family property, was barred by Article 
126 of the Limitation’Act, as having l>ccii brought 
more tliau 12 years from the date wlicn the alienee 
took possession. 

Second appeal against tlie decree of tlio 
Court of tlie Suli'irdinate Judge of Tinnevelly, 
in Appeal Suit No. 343 of preferred 

against that of the Di.-^ti-iet Alun.sif of 
Tinnnevelly, in Original Suit No. 432 of 

1911. 

Air. T. Pangachariar^ for the Appcdlants. 

Air. M. 0. Parthnsoratliu Aiyimjar, for the 
Respondent. 

JUDGAIKNT. 


Sadasiva Aiyar, J.—The defendants arc 
the appellants. TJie facts are a little 
complicated. It is necessary, however, to 
recite only the following to appreciate the 
questions of law which Iiave to be decided in 
this second appeal. 

The plaintiif's fatlier who died in 191'J 
executed a sale-deed in favour of tlie 1st 
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defendant in 1896, conveying two houses and 

the plaint lands for Rs. 3,000. The Is 

defendant got possession of the 
ing to the 1st defendant’s case, m 1896 itselt 

on the date of sale. The 
brought a suit in 1906 to set aside the sale- 

deed executed by his father and to recover 

possession of the plaint lands on the follow- 

ing allfcgfition.s : . 

(а) That the sale-deed was executed 

colourably; , ^ . 

(б) that it was executed without any con¬ 
sideration ; ‘ ^ , 

(c) that it was never intended to be given 

{d) that the recitals of consideration 

therein are all false and fictitious ; 

(e) that the 1st defendant had no right 

or necessity to execute the sale-deed ; and 
(/) that the said document is not valid 

and binding on the plaintiff. 

That suit was dismissed with costs on the 

following findings of the lower Appellate 

Tul) tliat the sale-deed. Exhibit A, was not 
a colourable transaction ; , , „ 

(a2) that Rs. 1,995-8-0 of the Rs. 3,000, 

purchase-money, did pass as consideration for 

tlie sale and that that Rs. 1,995-8-0 went 

in discharge of debts binding on the 

plaintiff ; and . , , j 

(f(3) that possession of the houses and 

lands at once passed to the 1st defend- 
ant. 

Having failed in inducing the Court to 
set aside the sale-deed of 1896 in his previous 
suit of 1900 and having had those findings 

of fact, namely, (1) that the sale-deed of 1896 
was a real transaction, (2) that nearly 
Ks. 2,000 of the purchase-money had been paid 
by tlie 1st defendant to the plaintiff's father 
for discharging antecedent debts, and (3) 
that possession had at once passed to the 1st 
defendant of the properties sold, given against 
him in the former suit, tlie plaintitf has 
brought the present suit in October 1911 
praying in eifect for the very same reliefs as 
in the former suit, namely, the setting aside 
of the sale-deed of 1896 and tlie recovery of 
the plaint lands from the defendants, and 
he relies in tins suit on practically the very 
same allegations as in the former suit. 
There are, {)f course, some additions made 
in this suit both to the allegations made 


in the body of the plaint and to the reliefs 
prayed for at the end of the plaint. M 
regards the additional allegatioM m the 
plaint, the only material additional allegation is 
that even if there were antecedent debts _ to 
be paid out of the purchase-money as recited 

in the document. Exhibit A, such antecedent 

debts are not binding on the plaintiffs 
family. (See paragraph 5 of the plaint 
in this case.) As regards the additions 
made in the prayer portion, these additions 
consist of prayers for alternative reliefs, 
namely, that if the entire properties could 
not he delivered to the possession of the 
plaintiff, “such of the properties or portions 
thereof” as the Court thinks fit may be 
delivered, either unconditionally or subject to 

conditions, to the plaintiff. 

In the ■ plaint in the present suit, the 
plaintiff has carefully avoided controverting 
the final finding of the Court in the former 
suit, that the possession of the plaint lands 
passed in 1896 itself to the 1st defendant. 
Not only did he not expressly controvert 
that finding, hut he dates the cause of 
action for the present suit in 1896, though he 
gives that date, not on account of the fact that 
that date is the date of the taking of posses¬ 
sion of the alienated properties by the 1st 
defendant, but because it is the date of the 
sale-deed• He further admits in paragraph 11 
of the plaint in this case, as I understand 
that paragraph, that the present suit is 
pn'mu facie barred by limitation. He, how¬ 
ever, claims the benefit of section 14 of the 
Limitation Act, basing that claim upon the 
fact that the Suit of 1906 was finally disposed 
of only in 1911. Ho further wants to pt 
out of the bar of limitation by contending 
that a new cause of action arose in his 
favour when his father died in 1910. He 
did not repeat in the plaint in this suit his 
allegation in the plaint in the former suit 
of 1906 that he was in possession till 1903. 
The lower Appellate Court’s statement in 
paragraph 14 of its judgment, that according 
to the plaintiff the possession of the lands 
passed to the defendant only in March 1903, 
is not based on the pleadings in this case 
and it is in fact opposed to the inference to, 
be drawii from the deliberate omission 
the plaintiff to repeat in the plaint in this 
suit that he lost possession in 1903 and 
that he is relying upon section 14 of the 
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Diinitation Act to save himself from the bar 
of limitation. 

The learned District Munsif dismissed the 
plaintiff s suit as barred by res judicata 
and as barred by limitation. The lower 
Appellate Court first remanded the case to 
the District Munsif for findingfs on three 
issues, the first of which was, When did 
the defendants in Original Suit No. 432 of 
1911 get possession of the nanja lands sued 
for ^ The learned Subordinate Judge gave 
no reasons for^ this order of remand except 
stating that it appeared” to him *^that for 
the right decision of the suit” those issues 
should be remitted for trial and findings, 
^hen the District Munsif submitted the 
finding that the defendants got possession 
of the 7ianja lands sued for in 1896 itself, 
the lower Appellate Court did not accept 
that finding and it decided on the fresh 
evidence (which was allowed to be adduced 
in the District Munsif’s Court in pursuance 
of the remand order) that the plaintiff lost 
possession only in 1903, and that the defend¬ 
ants’ possession became adverse to the plaint¬ 
iff only in 1903, holding further that the 
finding in the former suit that po.sses- 
sion had passed in 1896 itself was not 
res judicata. I might further add tliat 
among the 11 grounds of appeal to the lower 
Appellate Court by the plaintiff, tliere 
is not a single ground whicli says that the 
plaintiff -dost possession only in 1903 and 
that, therefore, the suit is not barred by 
limitation. On the other hand, the 4th, 5th 
and 6th grounds in the appeal memorandum 
relied solely upon section 14 of the Limitation 
Act to save the bar of limitation. Not only 
this, the plaintiff did not let in evidence 
before the Munsif in the first instance on 
the question of the date when he lost posses¬ 
sion and there is no allegation in the 
grounds of appeal to the lower Appellate 
Court that he was precluded from letting 
in any evidence, and yet the lower Appellate 
Court in its remand order permitted him to 
let in fresh evidence on the question of when 
he lost possession. 

It is unnecessary to deal further with the 
point whether the lower Appellate Court 
was justified in remanding the case to the 
Court of the District Munsif to give a 
finding on the question of possession and 
whether it was justified in upsetting that 


finding on the new evidence taken on 
remand. I am clearly of opinion that a 
finding on this question of possession in tlie 
former Suit No. Ill of 1906 is res judicata in 
this case against the plaintiff’, Tlie fifth issue 
in the former suit was, whether the sale 
to the present 1st defendant by the father 
of the present plaintiff in 1896 was only 
a colourable transaction. One of tlie main 
questions to be considered in arriving at a 
finding whether a sale-deed is a colourable 
transaction or a real transaction, is whether 
or not possession of the property sold passed 
to the vendee from the vendor. The District 
Munsif who decided tlie former case found 
in paragraph 21 of his judgment tliat 
possession was not parted with by the 
plaintiif's father to the 1st defendant (vendee), 
though the patta and hist receipts began 
to stand in the vendee's name from the 
date of the sale-deed, 1896. (See Exhibit 
13.) But, on appeal, the lower Appellate 
Court went into the same question elaborately 
in paragraphs 17 to 22 of its judgment 
(Exhibit E) and found that vendee got pos- 
.session at once in 1896. Now, it seems to 
me under section 11 of tlie Civil Pi’ocedure 
Code, that the question when the 1st defend* 
ant got into possession under his sale-deed 
of 1896 was directly and substantially in 
issue in the former .suit between the same 
parties litigating under the same title in a 
Court competent to try this subsequent suit 
and was heard and finally decided in the 
defendant's favour. Tlie learned Subordi¬ 
nate Judge in this case tried to get over 
the bar of judicata by the following 
argument. Though the question was tried 
and decided in the former suit, that ques¬ 
tion was only nf ^ele^■ant fact and not a 
fact in issue. That suit would iiave been 
dismissed even if the Court found tliat 
possession passed to tlie vendee only in 1903, 
as that Court could have found the sale 
to be a real transaction even if the possession 
passed only in 1903. The question of posse.s- 

sion was not, therefore, essential to the deci¬ 
sion of the former .suit. 

I am clear that the above reasoning is 
fallacious The question of res judicata lias 
to be decided, not on a consideration whether 
the decision of the controverted point was 
cssoifial or necessary to the decision of the 
former suit, but upon the question Avhetlier 
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it was directly and substantially in issue in 
the former suit. The word ‘substantial’ has 
not such a stringent signification as the 
word ‘essential’ or the word ‘necessary’. In 
the Full Bench case reported in Bommidi 
Bayyan Naidu v. Bommidi Suryanarayana 
(1) Sundra Aiyar, J., has considered very 

elaborately the question of and 

the test he lays down is whether the issue 
was one on which the judgment of the 
previous suit was based, quite apart from 
the question whether the decision itself in 
the former suit would be affected by the 
matter being re-opened in the later suit 
or whether the decision on the former suit 
could not logically have been based on even 
a different finding. There can be no doubt 
on a perusal of the judgment of the lower 
Appellate Court in the former case that the 
decision therein was clearly based on the 
finding on the question, when the possession 
of the alienated properties passed to the 
vendee. Of course, the decision on each one 
of several relevant facts on which a finding 
is based may not be m unless that 

relevent fact can itself be considered a 
substantial question in issue. As to what 
is a substantial question and what is not a 
substantial question no invariable rule can 
be laid down except that if the parties by 
their conduct of the litigation clearly treated 
it as a substantial question and the Court 
also further treated it as a substantial ques¬ 
tion, it would he almost conclusive to show 
that that question was one substantially in 
issue. 

Holding as I do that the decision on the 
question of possession in the former suit is 
res judicata^ it is clear that under Article 126 
of tlie Limitation Act the present suit, wliich 
is brouglit in effect to set aside the aliena¬ 
tion made by the plaintiff’s father in favour 
of tlie 1st defendant, is barred by limitation. 
The lower Appellate Court after remanding 
the case for the decision of the issue as to 
wlien possession passed, has considered 
(when the case was relurnetl to it) the quite 
irrelevant question, namely, when tlie first 
defendant’s possession became adverse to the 
plaintiff', and then applied Article 144 of the 
liimitation Act. Article 126 of the Limita¬ 
tion Act clearly applies to the facts and that 


(•) 17 liKl. Gas. 4-15; H7 M. 70; 12 M. L. T. 600; 23 
M.L. 1.643; (1013) M. W. N. 1. 



Article says that a Hindu governed by the 
law of Mitalcshaya has got twelve year.s to 
set aside his father’s alienation of family 
property, the time from which the period 
begins to run being the date when the alienee 
takes possession of the property. This suit, 
therefore, brought in 1911 is clearly barred by 
limitation. 

I might further state that, in my opinion, 
not only is the question of possession res 
judicata by the decision in the former suit, 
but even the whole suit itself in the present 
case is barred by limitation by the decision 
in the former suit. The mere addition of a 
further useless allegation in the plaint in this 
suit that the plaintiff’s father’s antecedent 
debts, if true, are not binding, cannot make 
the present plaint to be based on a different 
cause of action from the cause of action set 
out in the former suit. It may be remarked 
that there is not even an allegation in the 
plaint that the antecedent debts are illegal or 
immoral. Nor can the addition of some 
alternative reliefs, which might and ought to 
have been claimed in the former suit, change 
the character of the suit. On this question, 

I shall only repeat the quotation which I 
made in the judgment of the above Full 
Bench case: “The same set of facts, which 
the mind at once grasps as jurally integral, 
ought not to be made the basis of repeated 
proceedings; the complaining party is allowed 
to frame his complaint in various ways, and 
the rule obtains that all the circumstances, 
which exist when the former of two 
actions is brought and can be brought 
forward in support of it, shall be brought 
forward then, not reserved for a second 
action arising out of the same events. Th& 
cause of action is regarded as identical, 
though the form of action differs on the 
second occasion, and the test applied is 
whether the evidence to support both actions 

is substantially the same.Under a freer 

system of procedure, such as that of the 
Equity Courts in England or of the Civil 
Courts in India, second suits are to be 
admitted more sparingly than when the 
plaintiff has to proceed by set forms of action. 
As he can bring forward his whole case, 
unfettered by artificial restraints, and seek 
all remedies that the Court can justly 
award upon the facts proved, there is no 
reason why he should be permitted to hai^s 
his opponent and occupy the time of the 
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Courts by repeated investigations of a set 
of facts ■which ought all to have been sub¬ 
mitted for adjudication at once. His cause 
of action, into wliatever Protean forms 
it may be moulded by the ingenuitj'' of 
Pleaders, is to be regarded as the same, 
if it rests on facts which are integrally 
connected with those upon which a right and 
infringement of the right have already been 
once asserted as a ground for the Court’s 
interference.” 

In the result, I would reverse the decision 
of the lower Appellate Court and restore 
that of the District Munsif, dismissing 
the suit with costs throughout in all 
Courts. 

The memorandum of objections cannot be 
maintained, as it relates to a matter wliich 
ought to have been contested by an appeal 
from the District Munsif’s decision to the 
Subordinate Judge and was not so appealed 
against. 

Napier, J.—I concur. 

Appeal allowed-, Suit dismissed. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 36 of 1913. 
December 14, 1914. 

Present :—Sir Charles Fox, Kx., Chief Judge, 

and Mr. Justice Parlett. 

DINYARD. HIRJI KHORSHED— 

Appellant 

versus 

MAUNG INN AND ANOTHER-RESPONDENTS. 

Mo)'tgago)’ and mortgagee—Agreement that mortgaged 
■proI'^erty shall be deemed sold if interest not paid on 
certain date—Failure of payment—Suit fur specific 
perjonnance—Interest after specif ed date, ichcthcr 
oXlowdble to mortgagee. 

Where a mortgagor agreed with his mortgagee 
that if he failed to pay all the interest due on the 
mortgage-money on a particular date, the mortgaged 
property shall be deemed to be sold to him for a 
certain amount and he should be paid the diiference 
between that amount and the mortgage amount 
with interest due thereon; and on his failing to pay 
the interest on the specified date, the mortgagee 
sued for specific performance of this contract; 

Held, that, as Equity regards as done what should 
have been done, the mortgagee became the owner 
of the property on the date the mortgagor failed 
to pay the interest and that he is not entitled to 
^Vuy further interest on the mortgage-money, bu 
that bo should pay to the ^uortgagor tlie difference 


between tlie purchase-money and the principal and 
interest duo thereon up to the specifi(?d date. 

]\Ii*. iV. N. Burjorji, for the Appellant. 

Mr. Onnisfon, for the Respondents. 

JUDGMENT. 


Fox, C. J.—One G. W. Davis mortgaged 
some land to Maung Sh we Goli, one of the 
respondentsin this appeal, to securethe re-pay¬ 
ment of Rs. 50,000 and interest. Being unable 
to re-pay the amount due on the mortgage, 
Davis wrote a letter in the following terms;— 

“Rangoon, 4t]i April 1906.” 

“My dear Maung Shwe Goh, 

“l write this to inform you that as I liave 
not yet got the interest due on Rs. 50,000 
ready now, I request you to give me tliree 
months more for payment to you or all in¬ 
terest due thereon. Should I fail to do so on or 
before the 6th July 1906 I agree to the whole 
land being sold to you for I'upees one lakh 
(Rs. 1,00,000). After deducting out of tliis 
amount Rs. 50,000 already received by me 
and all interest due thereon, the balance 
should be paid to me when the land shall 
become yours unconditionally. 

Davis did not pay the interest due on the 
6th July 1906. Maung Sliwe Goh called upon 
him to carry out the promise to sell tlie land 


ontained in the above letter, Davis repudiat- 
d the letter. On the 17th August 1906, 
laung Shwe Goh instituted a suit for specific 
erfoniiance of tlie contract. Litigation be- 
weeu the parties went on until July 1911, 
vheu His Majesty’s order in Council on an 
ppeal by Davis was passed. Davis liad been 
rdered by an Appcdlate Bench of this Court to 
pecifically perform the contract. His appeal 
^ainst this decision was dismissed. Davis 

eniained in possession of the property until 

he 24th Marcli 1911, but paid no intere.st on 
he mortgage. In taking the account of wliat 
hould be deducted out of the purchase-price 
t rupees one lakh, the Deputy Registrar 
[lowed Maung Shwe Goh the principal, 
■s. 50,000, and interest up to the 24t]i :\Iarch 
pj-iiicipal and interest amounted to 
< S5 7S4-5-1. Thiscalculation was conlirmed 
r tiie Original Court. The appellant, wlio 
a second mortgagee of the land, appeals 
^ainst the order, contending that Maung 
bwe Goli should only be allowed interest on 
,e mortgage upto the 6th July 1906. The 
tter above set out appears to me to contem- 
late that the land should be :Maung Shwe 


878 


INDIAN CASES. 


[1915' 


PINYAR P. HIR3I KHORSHEP V. MAUNG INN. 

Goh’s if Davis did not pay the interest due 
on the mortgage before the 7th July 1906, 
and if Maung Shwe Goh paid Davis the 
difference between the amount due on the 
mortgage up to that date and a lakh of 
rupees. Both parties must have contemplat¬ 
ed that Davis’ liabJility to pay interest on 
the mortgage after that date should cease. 

It may be noted that Maung Shwe Goh was 
anxious to get the land at the price and there 
can be no doubt of his intention to pay 
what he had to pay if Davis failed to pay the 
interest due. If the agreement had been 
carried out, the mortgage would in law have 
become merged in Maung Shwe Goh’s owner¬ 
ship of the land. Under the circum.stances 
the maxim that Equity regards as done what 
should have been done is applicable. 

In Birch v. Joy (I) the Lord Chancellor 
St. Leonards made the following remarks 
upon the relationship between seller and pur¬ 
chaser when a contract for a sale of land is 
made; *‘From the time at which the purchaser 
was to take possession of the estate he would 
be deemed its owner, and he would be entitl¬ 
ed as owner to the rents of the estate, and 
would have kept them without account. 
From the same period the seller would have 
been deemed owner of the purchase-money, 
and that purchase-money not being paid by 
the man who was receiving the rents, would 
have carried interest, and that interest would 
liave belonged to the seller as part of his pro¬ 
perty. A Court of Equity, as a general rule, 
considers this to follow. The parties change 
characters; the property remains at law just 
wliere it was, the purchaser has the money in 
his pocket, and the seller has the estate 
vested in him; but they exchange charactei's 
in a Court of Equity, tlie seller becomes the 
owner of tlie money, and the purchaser 
becomes the owner of the estate.” 

According to this, Maung Shwe Goh was 
entitled to the rents and profits of the land 
from tlie 7tli July 1906 and Davis was 
entitled to receive from !Maung Shwe Goh 
interest on the amount of money the latter 
should have paid on that date. 

Tlie fact that dialing Shwe Goli omitted to 
claim the rents and profits in Ids suit, cannot 
alter tlie position of the parties and enable 
him to continue liis mortgage and so obtain 

^ (1) (1851)3 11. L. Cas. 5G5 at pp. 690, 691; 10 
Eng. Rep. 222 at p, 233; 88 R. R. 212 at p. 224, 


subsequent interest after the date on which 
he in Equity became owner of the property. 
The case of Wallifi v. Bastard (2) relied 

on by the respondent’s Advocate was.'a case 

in which a purchase by a mortgagee from her 
mortgagor was involved. I do not gather from 
the report that any different principle was 
adopted by the Court. The mortgagee 
obtained possession of the land a little more 
than three months after her purchase, but she 
did not pay the full purchase-money. Many 
years after sale, persons claiming through the 
mortgagor brought a suit for ^ the balance 
of purchase-money due and claimed interest 
on it from the date on which the mortgagee 
had obtained possession after that date. 
No interest had been claimed or paid on the 
mortgage. The decision was that the amount 
due on the mortgage at the time when the 
mortgagee obtained posssession should be set 
off against the purchase-money, and the 
balance of such purchase-money after 
deducting the set-off should bear interest. 

No doubt interest on the mortgage was 
allowed up to the time when possession was 
obtained by the mortgagee, but the case was 
one in which there had been no connection 
between the parties at the time, and the Lord 
Chancellor inferred, from the circumstances of 
possession having been taken in 1842 by the 
mortgagee and of no claim having been made 
for interest by either party, that there had been 
a perfectly understood agreement between 
them that one debt should wipe off a portion 
of the other debt. 

In the case w'e have to deal with, there is 
nothing to indicate that there was a per¬ 
fectly understood ogreement that Davis 
should go on being liable for interest on 
the mortgage after the 6th July 1906, 
against ^^hich should be put interest on 
the amount due by Maung Shwe (loh up 
to the time the purchase-money was paid 
in full. 

I would allow the appeal and setting 
aside the order appealed against, direct 
that an account be taken of what was 
due for principal and interest on the mort¬ 
gage up to the 7th July 1906 and that 
Maung Shwe Goh be ordered to pay into 
Court the difference between that amount 

and one lakh of rupees. Maung Shwe 

(2) (1863) 4 DoG. M. & G. 261; 17 Jur, 1107; » 

R. 508; 2 W. R. 47; 22 L, T, (o. s.) 162; 10? ». 

43 E. R. 603. 
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Gob should pay the c<)sts of this appeal 
five gold moliurs being allowed as Advocate s 
fee. 

Parlett, J.—I concur. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Execution First Appeal No. 254 of 1914. 

December 15, 1914. 

Present: —Mr. Justice Chamier and 

Mr. Justice Piggott. 

Kunwar MAN SINGH— Decree-holder— 

Appellant 

Ve7'$2lS 

AM ANT AKA PRASAD —Judgment-debtor 

—Respondent. 

Transfer of Property Act {IV of 1882), it. 52—• 
Lis pendens —Purchaser in simple money-decree bet¬ 
ween decree nisi and decree ahsohitCf liahilify of — 
Pendente lite. 

The purchaser of a property in execution of a simple 
money decree between the date of passing a pre¬ 
liminary decree for sale under Order XXXIV, rule 4, 
and a final decree under rule 5 of the Order in res¬ 
pect of the same ^property, is a purchaser pendente 
lite and is liable to the provisions of section 52 of 
the Transfer of Property Act, and his purchase can¬ 
not in any way affect the rights obtained by tlio 
decree-holder under the preliminary decree. 

Execution first appeal from the decision 
of the Second Additional Subordinate Judge 
of Aligarh, dated 18th April 1914. 

FACTS.—Kunwar Man Singh, the decree- 
holder, obtained a preliminar 3 ^ decree for 
sale under Order XXXIV, rule 4, Civil 
Procedure Code, on 31st of May 1913, against 
Jaikishore. Oat of the many properties 
involved in the decree, one was .sold in 
e.xecution of a simple money-decree on 21st 
July 1913 and was purchased by the respond¬ 
ent, Amantaka Prasad. The final decree 
for sale under Order XXXIV, rule 5, Civil 
Procedure Code, was pa.ssed on 6th January 
1914. The decree-holder applied for exe¬ 
cution of the decree against Anantha 
Prasad as well and sought relief against 
him too. Amantaka Prasad objected to the 
execution of the decree, contending tliat 
he was wrongly impleaded in the execution 
proceedings and that his purchase was 
binding on the decree-holder. The lower 
Court allowed his objection and ordered 
his name to be struck off from the appli- 
atjon, 


The decree-holder appealed to the High 
Court. 

Mr. Gulzari Lai, for the Appellants:—TJie 
respondent, Amantaka Prasad, purchased the 
mortgaged properly during the pendency 
of the mortgage suit. He cannot have 
any right liiglier than that of the judg¬ 
ment-debtor. He purcliased the property 
subject to the result of tlie suit and he is 
bound by the decree. 

No doubt under Order XXII, rule 10 
any person deriving title during tiie pendency 
of a suit may be brought on the record 
but the rule is only an enabling provision 
and doe.s not make it obligatory on tlie 
plaintiff or the decree-holder to make sucli 
a per.son a party to the suit or the pro¬ 
ceedings. The mere fact of the respondent 
not having been impleaded as a party to 
the suit does not show tliat he is not bound 
bj^ the decree. 

Dr. Satish Chandra Bniwrji, for the Re¬ 
spondent:—I relj' on Kadir Bnhsh v. Jawala 
Prasad (l). It was held that if a pei'son 
who purchased the I'igljts of the judgment- 
debtor was no party to the final decree, lie 
was not bound hy the decree. 

[Piggott, J. — Have 3 'oar clients acquired 
an 3 ^ right.s in view of section 52 of tlie 
Transfer of Propcrt 3 " Act^] 

Tiiis is not the question here. The 
question which lias to be decided in this 
ca.se is whether a decree to wliicli the 
respondent was no part 3 ', could bind in'rn. 1 
submit that under the cii’cumstances as exist 
in tliis ca.se tlie decree is not binding on the 
transferee. 

.Mr. Gnhnri Lai, in repL'j Teferred ioFaipaz 
Hussain Khan v. Pray Xarain (2). 


JUDG^MEXT.—This is a fir.st appeal b 3 ' 
a decree-holder in an execution case. A 
preliminary decree for sale under Order 
XXXIV, rule 4, Civil Procedure Code, was 
obtained on tlie 31st of May 1913 against one 
Jai Kishore. Several properties Avere in¬ 
volved in this decree. One of these pro¬ 
perties was put up for sale on the 21,st 
July 1913 in execution ot a simple mone 3 ^ 
decree and was purchased b 3 ' the respondent, 
Amantaka Pi-asad. The final decree for 


(1) 1 A. r>. J. at p. 291. 

(2) 29 A. 529; 11 C. W. X. 561,- ^ A. L. .J. 54-1; o C. 
L J 17 M. L. J. 263; 9 Bom. L. H. 656; 2 Al. L. T. 
191; IC U. C. 314; 34 I. A. 102 (?. C.). 
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sale under Order XXXIV', rule 5, Civil Pro¬ 
cedure Code, was passed on the 6tli of 
January 1914. In applying for execution 
of this decree the decree-holder named 
Amantaka Prasad as one of the persons 
against whom relief was sought and notice 
was issued to Amantaka Prasad accordingly. 
The latter appeared in Court, presenting a 
petition o£ objections, in the course of which 
he did not content himself with alleging 
that he had been wrongly impleaded in the 
execution proceedings but claimed further 
that, by reason of certain events, his pur¬ 
chase was in some way or other binding on 
the decree-holder, so that the property 
purchased by him ought not to have been 
put up for sale. In dealing with this 
matter the Court below has contented itself 
with saying that the decree-holder 
might have impleaded Amantaka Prasad 
in the interval between the preliminary 
decree for sale and the decree absolute. 
As he has not done so, he was not justified 
in trying to bring Amantaka Pra.sad on the 
record as the legal representative of the 
judgment-debtor in subsequent execution 
proceedings. The formal order which fol¬ 
lowed was to the effect that Amantaka 
Prasad’s objection is allowed, and his name 
be struck off the application for execution 
and the execution proceedings. As it stands, 
this order appears to be one that the pro¬ 
perty in M(mza Yahiapur involved in 
Amantaka Prasad’s objection should not be 
put up for sale in execution of tlie decree. 
If this be the effect of the order, it seems 
to us that it was clearly wrong; but we are 
informed that it has not been interpreted 
in this sense and the property has actually 
been sold. Whether this be so or not, 
we think it advisable to amend the formal 
order lest it should give ri.se to difficulty 
hereafter. In our view Amantaka Prasad 
was a purchaser pendente life pure and 
simple. He was liable to the provisions 
of section 5*2 of tlie Transfer of Property 
Act (IV of 1882) and his purchase 
could not in any way affect the rights 
obtained by the pre.sent appellant under 
the preliminary decree for sale. A case 
in many respects similar to the present, 
though somewhat stronger, decided by 
their Lordships of the Privy Council, is that 
of Faiyaz Husain Khan v. Frag Namin (2), 
If the appellant now before us has made any 


mistake, it has been in seeking to implead 
Amantaka Prasad at all. in the execution pro¬ 
ceedings. He does not admit that Amantaka 
Prasad acquired any title under hjs. auction- 
purchase, and consequently should not have 
attempted to treat him as the legal re¬ 
presentative of the judgment-debtor. If 
Amantaka Prasad had chosen of his own 
accord to come into Court, as a person in 
possession of property which was ip danger 
of being sold in execution of a decrqC) apd 
asked the Court to adjudicate on the matter, 
he might have been entitled to a. hearing. 
As the ca.se stands, we, think that that 
portion of the lower Court’s order vyhicTi 
simply directed the name of the appellant 
to be struck off the file of the execution 
proceedings was correct. We so fpr a})iow 
the appeal that we amend the formal order 
of the Court by directing, that tlje fir^ few 
words of tliat order shall run thus, namely) 
“that the objections be so far allpwe^th^ 
the name of Amantaka Prasad. l?e. stp.upk 
off, et cetera, et cetera,” In. other respeota 
the appeal is dismissed. We leave the 
parties in this Court to pay their, own. 
costs. 

Appeal partly aHouiad* 


COURT OP THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Revenue Petition No. 11 of 1913-14 op 

♦ 1 ♦ 

Sahakanpur District. 

May 16, 1914. 

Present :— Sir Duncan Colvin Bnillie, S. M. 

Rai Bahadur Lala JOTI PRASAD AND 
OTHERS—Applicants—Appellants: 

versus 

Chaudhri BALWANT SINGH and OTHERS— 
Opposite Party—Respondent^, 

Mutation, ordinary practice in— Trustee, possession 
u'ith, mutation in case of^Sale, mutolian on 

haiiis of—Possession to shown i» dispute^ 

T’cudor iH possession and disputitiy vendee*s cUum to 
mutation —readme cannot claim mutation —If. P. Xand 
JferoHUc Act {III of 1901), ss. 34, 36, 40. 

Where possession is wiUia trustee, mutatimu Ui 
ordinarily effected in favour of persona on 
behalf the possession is held. 

In no disputed case, whether of sole, mortgage 
or lease, can mutation be given unless it is shown 
that the applicant has possession or that possession 
is doubtful. 
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^ Where the vender is in possession and disputes 
the vendee s claim to mutation, the latter cannot 
get mutation in liis iayemr. 

Appeal against the order of the Commis¬ 
sioner, Meerut, dated 27th February 1914. 

Messrs. ]l\ Wallach and AbdiiUa Jan, for 
the Appellants. 

Mr. 3. P. Boys, for tlie Respondent. 


have the deed set aside on the ground of 
fraud. In that suit, tlie plaintiff withdrew 
from his claim and acknowledged that he 
had received the consideration mentioned in 
the sale-deed of the 3rd ifarch 1911, and a 
decree Avas given accordingly. Appellants 
have not got possession. The evidence they 
adduce on this subject is of no value 


JUDGMENT.—Appellant’s case has been 

placed before me at some, length and as 
favourably to his claim as it could possibly 
have been done. The matter, however, appears 
to me to be so clear that no very lengthy 
judgment is required. Respondent must, I 
tihirik, be held to be in possession and he 
has actually got dahliil hdiarij. He is held 
to be in possession, not because he collected 
certain odd sums from the tenants, but 
because on the 25th July the High Court 
directed that the Receiver, who was in 
possession under their orders, should make 
over charge of all the immoveable property 
concerned in Raja Balwant Singh’s suit for 
possession to Raja Balwant Singh and 
because on the 7th August the Receiver, in 
accordance with these orders, delivered over 
possession by making over all the papers of 
tlie estate to Raja Balwant Singh. 

The order of April 1913 giving dakhil 
hharij in favour of Raja Balwant Singh 
has been given slight consideration, but it 
was a valid and proper order passed witliout 
objection by the appellants. It is true that . 
the actual possession at that time was that 
of the Receiver, but mutation is under 
prdinary practice effected in favour of persons 
on behalf of whom possession is held by a 

trustee. 

Appellants claim record in accordance 
with a sale-deed executed on the 3i’d March 
1911. It was not, as the Commissioner says, 
a contract to sell ; but an out and out sale 
in consideration of Rs. 1,50,000. This deed 
was executed while Raja Balwant Singh was 
suing the Rani for possession, and instead 
of the usual covenant for immediate 
possession, it contains a contract by Raja 
Balwant Singh that “ had hasil ho jane 
apne qahze he qahza ivaqai npar jaedad muhaiijCL 
ke Tnushtarian ka kara dungap and that till 
such possession Avas given he avouM pay 
Rs. 5,000 profits annually. The A^alidity of 
this sale-deed Avas confirmed by the result 
of a suit brought by Raja Bal\A'ant Singh, 
fod decided on the 3rd November 1911, to 


Avbatsoever. 

The position, therefore, appears to me to 
be the same as if the appellants Avere 
claiming under a sale-deed executed by Raja 
Balwant Singli Avliile in possession, the 
validity of that sale-deed being rightly or 
AA'rongly contested bj'’ Raja Balwant Singli. 
Appellants liave virtually asked the Revemie 
Courts to assume the functions of a Civil 
Court and give possession under the sale- 
deed. 

It is urged that section 34 of tlie Land 
Revenue Act contemplates that mutation 
should be given immediatelj’ on the execution 
of a sale-deed without inquiry as to whether 
the vendee has actually obtained full posses¬ 
sion. It is pointed out that sub-section 2 
provides for mutation immediately after the 
transfer has taken place and tliat in sub- 
.section 3 tlie cases of mortgage and lease 


are distinguished, in that the mortgagee or 
lessee can only obtain mutation after be lias 
demonstrated tliat lie has obtained actual 
possession. It is not, I must say, clear 
Avhy the Legislature has distinguished be- 
tAA'een cases of mortgage and lease and ca.ses 


sale by contract: but reading section 34 
:1 tlie C'mnected sections 35 and 40 together, 
is clear that in no disputed case can 
tatioii be given unless it is shown that 
■ applicant has posse-ssion or that po.sses- 
11 is doubtful. In the present ease, as 1 
•e already said, possession is not doubtful, 
e order of the High Court has, I take 
exactly the same effect as a decree in 

oar of Raja Bahvant Singh would have, 

«• * -_ 


property in question. , . t • ^ 

For these reasons the appeal is dismissed 


with costs on appellants. 

Tlie maximum fee of Rs. SO under the 

Board’s rule is allowed. 

A 2 ypeal disniissea. 
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YARAN V, GULRANG. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1263 of 1911. 

July 28, 1914. 

Present: —Sir Alfred Kensington, Kt., Chief 
Judge, and Mr. Justice Shah Din. 

YARAN AND OTHERS—Plaintiffs— 

Appellants 

versus 

GULRANG- AND OTHERS—Dependants— 

Respondents. 

Declaratory suit—Pre-emption—Succession — 

gage of ancestral land—Sale of equity of rcdemptioiit 
whether sale for purposes of pre-emption—Widow of 
donor still alive—Riwai-i-am-Sale of ancestral house 
—Ancestral and acquired property. 

A mortgaged bis ancestral as well as acquired 
land to B and later on he gifted the mortgaged pro¬ 
perty and ah ancestral house to B in lieu of the 
mortgage-money, pOt.s past services and maintenance 
of A’s widow till her death. A died leaving his 
widow. The reversioners of A brought a suit 
claiming 

(1) immediate possession as lioirs to A; 

(2) pre-emptive rights in respect of the gift ns if 
it was a sale; 

(3) declaration protecting their reversionary 
rights: 

Held^ tliat the plaintiffs could not got possession of 
the land as heirs in the life-time of the widow. 

Held, also, that as regards the area already mortgaged, 
the transaction should be treated as a valid gift of 
the equity of redemption in lieu of services and 
hence the ])laintiffs could not get tlio land by pre¬ 
emption. 

Held, further, tliat as the acquired property can bo 
given to any one at tlio pleasure of the owner, the 
reversioner.s could not challenge the alienation of 
this property. 

Held, lastly, that the reversioners were entitled to a 
declaratory decree only as regards the ancestral 
house, it not having been mortgaged before the 
gift of the equity of redemption took place. 

Secoinl appeal from the decree of the 
Divisional Judge, Atfcock, dated the 18th 
August 1911, rever.sing that of the District 
Judge, Mianwali, dated the 28th April 1911, 
decreeing the claim. 

]\[r. N. G. Mehra, for the Appellants. 

;Mr. Bhagat Jtam., for the Respondents, 

JUDGEMENT.—On the 13th February 
1905 ;Mehra, Awan, grandson of Khushiya 
by Ills second wife, mortgaged 170-10/20 htnah 
to defondiints Nos. 1 and 2, Awans of the 
vilhigo hut not related to liim, for Rs. 200. 
Nearly lialf the land was uncultivated and 
tlie rest of very poor auality judging by the 
rovciuie assessment. 

On the 29th August 1909, ho gifted to the 
mortgagees his equity of redemption, togetlier 
with a fuitlier area of 9-8/20 Jcanals and 

ft liouse (valuca at Ils. 100), in consiclerivtion 


of services past and future. Ten days later 
he died and he is now represented by bis 
widow, Mtisammat Nuran, defendant No. 7. 

The plaintiffs, descendants of Khusbiya by 
his first wife, have come into Gonrt with a 
somewhat multifarious suit, claiming (1) 
immediate possession as heirs of Mebra, (2) 
pre-emptive rights in respect of the gift as 
if it were a sale, and (3) a declaration pro¬ 
tecting their rights as reversioners in respect 
of the alienation. The lower Appellate Court 
has dismissed the suit in toto and the case is 
before us on further appeal by the plaintiffs. 

It is quite clear that plaintiffs’ claim for 
immediate possession as heirs of Mebra 
must fail in the life-time of his widow, 
Mnsammat Nuran. 

As regards the alleged right of pre-emp¬ 
tion, we have heard a good deal of argu¬ 
ment based on Riwaj-uam entries and rulings, 
but we do not propose to discuss it as we 
are satisfied that the lower Appellate Court 
is right in declining to treat the 1909 
transaction as one of sale giving rise to pre¬ 
emptive rights. 

There remains, therefore, the question of 
plaintiffs’ possible right to a declaration as 
reversioners, which has been overlooked 
in both the lower Courts, Here too we 
consider that plaintiffs’ claim must fail except 
to a very small extent. 

We think that as regards the area already 
mortgaged the 1909 transaction should he 
treated as a valid gift of the equity of re¬ 
demption in lieu of services. The additional 
area of 9-8/20 Jcanals then gifted free of mort¬ 
gage was land acquired by Mebra by pur- 
cliase on the 20th November 1908, and 
being self-acquired property could he gifted 
by him at pleasure without reference to 
his reversioners. On all this portion of the 
property in dispute the plaintiffs’ suit fails, 
though not exactly on the grounds stated by 
the Divisional Judge. 

The liou.se included in the gift is, however, 
admittedly ancestral property and we do 
not think that there is any sufficient reason 
why this should pass out of the family on 
the death of Mnsammat Nuran. The house 
had not been included in the previous 
mortgage and stands, therefore, on a different 
footing from the land. 

To that small extent the plaintiffs’ 

appeal is accepted, Tb^ decree of th% 
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KAMAKRISHNA PATTAR V. NARAYANA PATTER. 

lower Appellate Court is modified in this 
respect only that while the remainder of 

plaintiffs’suit will stand dismissed,the plaintiffs 

are given a declaratory decree to the effect 
that the gift of 29th August 1909 will not on 
the death or re-marriage of Miisammat 
Nuran, widow of Mehra, affect their rights 
as reversioners in the house property referred 
to in the deed. The parties will pay their 
own costs throughout. 

Dqcree modified. 


MADRAS HIGH COURT. 

. Second Civil Appeal No. 699 of 1913. 

October 28, 1914. 

Pi'esent: —-Mr. Justice Sadasiva Aiyar and 

Mr. Justice Napier. 

K. P. RAMAKRISHNA PATTAR— 
DepeaVdant No, 1 —Appellant 

^ vsysns 

K. P. NARAYANA PATTER and another — 
Plaintiff and Defendant No. 2— 

Respondents. 

Specific Relief Act {I of 1877), s. 42 —Declaration 
that valid perso)ial contract suhsits, whether title to 
legal character or right to property—Suit for declaration 
for right to subscribe to Kui*i fund, whether maintain¬ 
able, 

A dedaration that a valid personal contract still 
subsists between the parties is not a right to declare 
a title to a legal character or a title to right to 
property, and no suit under section 42 of tlie Specific 
Relief Act lies for the declaration of such a relation¬ 
ship. 

- Therefore, a suit fora declaration that tlie plaintiff 
is entitled to subscribe to a Kuri fund in place of 
another subscriber, does not lie under section 42 of 
the Specific Relief Act. 

Kristaya v. Kasipati, 9 M. 5»; Robert Fischer v. 
Secretary of State for India, 22 M. 270; 26 I. A. 16; 6 
0. W. N. 161, distinguished. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Palghat, 
in Appeal Suit No. 721 of 1912, preferred 
against that of the Court of the District 
Munsif of Palghat, in Original Suit No. 360 
of 1911. 

Mr. G, Y, AnanthaJcrishiia Aiyar, for the 

Appellant. 

Messrs. A, Narayana Sarma, K, P. Govinda 
Menon, for Mr. K. B. Sithramania Sastri, 
for the Respondents. 

JUDGMENT.—The first defendant is the 
appellant. is th^ Kar^iswan (or pro¬ 


prietor) of a Kuri which he started in 
August 1906. There Avere 11 ticicet.s in 
the Kuri and the 1st defendant induced other 
persons to enter into contracts with him¬ 
self on certain terms, whicli included the 
payment of subscriptions by them to the 
Kuri at the rate of Rs. 250 yearly for each 
ticket-holder. The first defendant allowed 
also each ticket-holder to assign his rights 
under each contract to third persons subject 
to certain conditions. 

The plaintiff became the assignee of half 
of a ticket from the 2nd defendant, who 
had entered into one of the several con¬ 
tracts wn'th the 1st defendant. The sixth 
subscription to the Chit had to be paid 
on the 17th August 1911. The plaintiff 
had to send Rs. 125 to the 1st defendant 
as subscription towards the Chit due on 
that date. He sent the Rs. 125, but 
the 1st defendant refused to receive it. 
Hence the plaintiff brought the suit on 
the 31st August 1911 for two reliefs, namely, 
(a) that tlie 1st defendant he compelled 
“to receive the amount due by tlie plaintiff 
for the 6th drawing after declaring that the 
plaintiff has riglit to pay subscription for 
the said Kuri,” (5) “ that the 1st defendant 
do give the plaintiff ^the due receipt of the 
Kuri for the 6th drawing. ” 

The District Munsif disbeleived the 1st 
defendant’s story that the Rs. 125 was not 
tendered before noon on the 17th August 
1911 and believed tlie plaintiff’s evidence 
tliat the money was tundered in proper 
time, hut following Kristaya v. Kasipati 
(1) he refused to give a'dccree compelling 
the 1st defendant to accept the Rs. 125. 
He, however, gave the plaintiff a decree 
declaring tliat the plaintiff i.s entitled to 
continue payment of subscriptions to the 
Kuri conducted by tlie 1st defendant, as 
the^ plaintiff was not a defaulter. His 
decree was confirmed by tlie learned Sub- 


Tudge. 

ntentions, argued on belialf of the 
dant in second appeal, are found 
□unds 2 and 4 of the memorandum 
appeal. Those two grounds are as 

The plaint does not disclose any 
ction ” and 

^ ^ ^ ^ I • • 


(1) 9 M, 55, 
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pf the Specific Relief Act, the plaintiff having 
the right to claim consequential relief.” 

Though in the 4th ground, it is contended 
that section 42 of the Specific Relief Act 
bars the suit because the plaintiff had the 
^ight to claim consequential relief, the 
argument at the hearing was somewhat 
different. The contention was that only a 
person entitled to any legal character ” 
or to any right to property” can insti¬ 
tute a suit for a declaratory relief in 
respect of his title to such legal character 
or right to property and that the plaint¬ 
iff’s suit to declare that he has contractual 

% 

rights as against the 1st defendant does 
not come within the class of suits to 
declare a right to a legal character or a 
right to property. We tliink that the 
contention must be upheld to this extent, 
namely, that section 42 of the Specific 
Relief Act does not contemplate a suit 
like the present. We take it that a man’s 

legal character ” is the same tiling as a 
man’s status. A man’s status or legal 
character ’ is constituted by the attributes 
which the law attaches to) liim in his in¬ 
dividual and personal capacity, the dis¬ 
tinctive mark or dress, as it were, with 
which tlie law clothes him apart from the 
attributes which may be said to belong to 
nornial liumanity in general.” “ Accord¬ 
ing to Holland, the chief varieties of status 
among natural persons may be referred 
to the following causes :—(1) sex, (2) 
minority, (3) patria pofestas' and * 

(4) coverture, (5) celibacy, {6)_, mental 
defect, (7) bodily defect, (8) rank, caste and 
official position, (9) slavery, (10) profession 
(11) civil deatli, (12) illegitimacy, (13) 
heresy, (14) foreign nationality and (15) 
hostile nationality. ” (See Banerjee’s Lec¬ 
tures on Specific Relief.) We think that 
a declaration that a valid personal contract 
still subsists between the plaintiff and the 
1st defendant is not a right to declare 
a title to a legal character or a title to 
right to property. 

Section 42 of the Specific Relief Act is, 
no doubt, not intended to be exhaustive 
as regards tlie circumstances under which 
declaratory suits can be maintained. In 
Rohort i' {seller v. Secretary of State for 
India (2) the judgment of their Lordships 

. (2) 22 270; 26 T. A, 16; 3 C. W. N. Ifil 


of the - Privy Council contains the following- 
sentences on page 2S2, Now, in the first 
place,- it is at least open to doubt whether 
the present suit is . within the purview of ^ 
section 42 of the Specific Relief Act * 

It is, in substance, a suit to have the true^ 
construction of a Statute declared and to - 
have an act done in contravention of the. 
Statute, rightly understood, pronounced voi^ 
and of no effect. That is not the sort 
of declaratory deci'ee which the frainers of the 
Act had in their mind. ” This seems to 
show that declaratory decrees can bo 
passed though they may not come under 
section 42 of the Specific Relief Act. In 
Kristaya v. Kasipaii (1), the learned Judges 
say (at page 57): “ It is suggested that a 
suit may. be brought to obtain a declara¬ 
tion tliat the right has not been forfeited 
by default, and that it continues to subsist ’* 
(the right' in question in that case was 
the right to . pay a debt by instalments). 

‘ But the suit before us is not one of that 
kind, and it i.s not necessary for us to ex¬ 
press an opinion on the hue.stion, whether, 
under certain circumstances, a declaratory, suit, 
may not be brought. ” This only shows 
that the learned Judges were not prepared 
to say without hesitation that such a sui|b 
would not lie in exceptional cases. But* 
we liave not been referred to any case in\ 
which any of the High Courts in India> 
has given a declaratory relief in respect of 
rights arising out of a contract which would 
affect only the pecuniary relationship be¬ 
tween the parties to the contract, and 
we do not think that there are exceptional 
circumstances in this case to take it out of. 
the ordinary rule. 

In the result, we reverse the decrees of 
the lower Courts and dismiss the suit in 
its entirety. Under the circumstances, the^ 
parties will bear their respective costa 
throughout. 

Appeal allowed. 
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BOMBAY HIGH COURT. 

FULL BENCH 

Skl’Ond Civil Appeal No. 586 ok 1912. 

October 15, 1914. 

Sir Basil Scott, Kt., Chief Justice, 

Mr. Justice Heaton, Mr. Justice Macleod, 
Mr. Justice Shah and Mr. Justice 

Hayward. 

CHANMALSWAMI RU UR AS WAMl and 

ANOTHKii— Defendants Nos. 1 A2—Appellants 

versus 

GANGADHARAPPA baslingappa 

AND another—Plaintiffs—Respondents. 

Civil Procedure Code (Act V o/]908) n. 97— 
Descision on question of limitation, mii^^Joindcr or 
jurisdiction, whether preliminary decree — Appeal. 

A decision as to misjoinder, limitation or juris¬ 
diction does not amount to a preliminary decree 
within tho meaning of section 97 of die Civil 
Procedure Code, 190s. 

Therefore, a decision in favour of a plaintitf upon 
a preliminary defence that the matters in dispute 
w-ere caste questions outside the jurisdiction of 
Civil Courts, does not amount to a preliminary decree 
from which the unsuccessful party must at once 
appeal by reason of section 97 of the Code. 

Second appeal from the decision of the 
District Judge of Dharwar, in Appeal No. 190 
of 1911, dismissing an appeal from tlie decree 
passed by the Subordinate Judge at Hubli, in 

Civil Suit No. 106 of 1910. 

FACTS appear from the following order 
of reference made by Beaman and Hay¬ 
ward, JJ., on 30th June 1914:— 

Beaman, J.—We think that in the present 
state of the authorities, the general question, 
what is and what is not a preliminary decree, 
needs to be considered by a Full Bench. 
We are sensible of the difficulty of stating 
the question in a sufficiently clear-cut and 
definite form. But this Court appears to 
have held that decisions on -various points 
are preliminary decrees, and we feel grave 
doubts, not only whether the particular de¬ 
cisions are right, but much more, whether 
the reason underlying them is not capable 
of extension so as to cover a trial Court’s 
ruling upon every disputed point arising 
during the trial. I find for example that 
I was myself a party to a ruling of this Court 
in Sulhanath v. Ganesh (1), which certainly 
seems to have held that the finding of an 
original Court upon three points:—(1) mis¬ 
joinder, ,(^) limitation, (3) jurisdiction— 
was in each case a preliminarj^ decree. Upon 
further reflection, a careful examination of 
the cases bearing on the point and the de¬ 
finition of decree in the Code, along with 
(1) 17 ImV Cas. 637; 14 Bom. L. R. 916 37 B. 60. 


every section contained in the Code which 
enn throw any light upon tlie subject, I am 
convinced that that decision is ivrong that 
It goes much too far, and that if such find- 
mgs really are preliminary decrees, it would 
be virtually impossible to deny that any 
ruling as to whether a document tendered 
were admissible or not, or a question objected 
to, relevant, woiildalso hea preliminary decree. 

• tl'e judgment 

in Sulhanath v. Oanesh ( 1 ) subsequently held 

in Rachappa v. Sludappa, Civil Application 
No. 21 of 191.3, decided on April 9th 1914 
(.unreported), that a decision of this Court 
upon a question of juri.sdiction was not 
a decree giving tlie parties aggrieved by 
It a right of appeal to the Privy Council, 
ihese decisions certainly appear to be in 
conflict with each other. 

Havingregard to the definitions of a “decree” 
and a preliminary decree” in the Code of 
Civil Procedure, I have formed a very strong 
opinion that no finding by a trial Court upon 

such points n.s limitation or jurisdiction wirere 

that finding is in favour of the plaintiff and' 
permits the suit to proceed can, in any true 
sense, be a preliminary decree. It further 
seems that virtually every true preliminary 
decree is actually provided for in the Code 
Itself. A comparison of these with the class 
of hndiiig.s I have just mentioned brinirs 
out the radical distinction in principle be¬ 
tween them with sufficient clearness. For 
my own part, I would go even further, not- 

with.standiug tlie current of authority in this 

Court, and doubt, with all becoming respect 
whetlier m suits under the Delckhan A-ricul’ 
turLsts’ Relief Act a finding 

a party is or is not an agriculturist within 

tlie meaning of the Act, is a preliminary 

decree. That is a more difficult case re 

quirmg a finer analysis. But in every such 

suit the plaintiff claims some concrete relief 

he wants money or laud, and a finding that' 

he (or a defendant) 1,5 or is not an agricul- 

turist does not conclusively determine any 

such right, but merely determines procedure ' 

as a resu t of which the rights put in contro-’ 

ver.sy will be settled and decreed. It i.s trim 

that 1,1 many cases status alone may be 

decreed, and aU such decrees are of cLrse ’ 

true decrees. But they are not prelim^' 

nary. If the suit i.s for declaration of status 

a decree conferring or refusing to confer 

that status concludes the suit, and leaves ’ 
nothing more to be done 
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But in suits under the Dekkhan Agricul¬ 
turists’ Relief Act, a finding that a party is or 
is not an agriculturist, does not determine any 
of ilie substantial rights which the Court is 
asked to give or withhold. It is true that 
it is a matter in controversy in respect of 
which the rights must be determined. But 
so is every detail of procedure and rule of 
evidence more or less directly. As I under¬ 
stand the definition, it describes two things: 
(1) The legal rights of the pfw^ies which are 
to be decreed or not decreed. These are 
in a vast majority of cases concrete, as a 
sum of money or piece of land or house 
or some other form of real or personal pro¬ 
perty. (2) The said rights in respsct of any 
or all the matters in controversy. This means, 
as I understand it, everything which is 
necessary in law, during the course of atrial, 
to the establishment or refutation of the 
alleged right. Every fact which a plaint¬ 
iff alleges and a defendant denies comes 
under tliis head, as well as all the rules of 
procedure and evidence which have to be 
enforced and followed during the trial. But 
these latter are means to an end, and the end 
Xs the right or rights claimed, and to be or 
not to be decreed. The far wider con¬ 
struction put upon the words in this Court 
is, in my opinion, uncalled-for and will 
lead in practice to the most disastrous con¬ 
sequences. The conduct of civil business is 
already slow enough, hut how can it ever be 
finished if the trial Judge has to frame twenty 
preliminary “decrees” in the course of 
every trial and so opt-n tlie door to twenty 
successive appeals boh.re any decision on the 
merits has beCTi given r' Upon this subject 
I may be perniitfod to call attention to the 
weighty words of their Lordships of the Privy 
Council in Maharniak Moheshnr iSing v. The 
Bengal h'( vcrnnicnf (2). Tin's is not a question 
of mere words, empty dialectic, hut of great 
and far-reaching practical importance. I be¬ 
lieve that thisCourt stands alone intlie exten¬ 
sion it lias given to tlie meaning of the term 

^ preliminary decree,’’andinviewof Unsteadily 

increasing number of appeals from what are 
called preliminary decrees, and may fairly be 
said to l.ave been held to bo preliminary 
decrees by this Court, and the resultant delays, 
expenses and harassments to which suitors 

(2) 7 V. J. A. 2S^; 2 n. (P. C.); 1 Suth P C 
J. Ij'jo; I »Sar. i*. c. J. Gpj; W >J. 1{. 310. 


are being subjected, it is very desirable that 
the whole question should be fully considered 
and authoritatively settled by a Full Bench. 

Hayward, J. — The plaintiffs sued defend¬ 
ants for an injunction in respect of certain 
religious ceremonies. The defendants 
raised a preliminary defence that the matters 
in dispute were caste questions outside the 
jurisdiction of the Civil Courts. The original 
Court held that the matters were within the 
jurisdiction of the Civil Courts. The District 
Court held on first appeal that this decision 
Avas not appealable at that stage, as it did 
not amount to a preliminary decree within 
the meaning of section 2 of the Code of Civil 
Procedure. This Court has been asked to hold 
on second appeal that the decision Avas a 
preliminary decree and subject as such to ap¬ 
peal, relying on the cases of Krtshnaji v. Ma- 
and Sidhanath v. Cra»es/i(l),in Avhich it 
Avasheld respectively that the decision as to the 
defendant being an agriculturist and the 
decisions as to misjoinder, limitation and juris¬ 
diction Avere preliminary decrees inasmuch as 
they determined the rights of the parties with 
regard to matters in controversy in the suit 
Avithin the meaning of section 2, Civil 
Procedure Code, 

It has, hoAvever, been conceded that these 
decisions, if pressed to their logical conclusion, 
Avould cover all interlocutory orders passed 
in the suit, a reshH strongly condemned by 
the Privy Council in the folloAving terms: 

We are not aware of any law or regulation 
prevailing in India AA'hich renders it impera¬ 
tive upon the suitor to appeal from every 
interlocutory order by which he may conceive 
liiniself aggrieved, under the penalty, if he 
does not so dp, of forfeiting for ever the 
benefit of the consideration of the Appellate 
Court. No autliority or precedent has been 
cited in support of such a proposition, and we 
cannot conceive that anything Avould be more 
detrimental to the expeditious administra¬ 
tion of justice than the establishment of a 
rule Avhich Avould impose upon the 
suitor the necessity of so appealing; where- 
h}^ on tlie one hand he might be harassed 
Avith endless expense and delay and on the 
other inflict upon his opponent similar 
calamities.” in the case of Maharajah 
A^heshur Sing v. The Bengal Government 
C2) under the old Civil Procedure Code. 

further pointed out that it \vas held 

(3) 7 Iild. Cas. 9G0; 12 Bom. L. R. 702, 
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luEachappa v. Shidappa, Civil Application 
No. 21 of 1913, decided on April 9tb, 1914, 
(unreported), under the present Civil Proce¬ 
dure Code, that a decision upon jurisdiction hy 
the High Court had only tlie effect of regulat¬ 
ing procedure and decided none of the riglits 
of the parties for purposes of appeal to 
the Privy Council. It is necessary in all 
these circumstances to examine with parti¬ 
cular care all the provisions relating to 
preliminary decrees contained in the present 
Civil Procedure Code, before coming to the 
conclusion that a result so strongly con¬ 
demned by the Privy Council has been 
intended by the Legislature. 

No doubt, such a result might be deduced 
from a literal interpretation of the words 
of the definition, decree means the formal 
expression of an adjudication which...detei*' 
mines the rights of the parties with regard 
to all or any of the matters in controversy 
in the suit” and of the explanation, *’a 
decree is preliminary when further pro¬ 
ceedings have to be taken before the suit 
can be completely disposed of. It is final 
when such adjudication completely disposes 
of the suit” in section 2 (2). But it would 
appear that a limited interpretation was 
contemplated and that the adjudication 
determining the rights of the parties was 
meant to be an adjudication after a com¬ 
plete hearing of the case, because it has 
been provided that only after such a hearing 
should judgment be pronounced and be 
followed by decree by section 33. This 
has been made still cleai’er by the rules 
relating to the hearing of the suit. It has 
been provided that preliminary issues of 
law should be tried if those issues would 
dispose of the suit, by Order XV, rule 2, 
and that if the finding should not be 
sufficient for the decision there should be 
a postponement of the hearing of the suit, 
but that if the finding should be sufficieiit 
jor the decision judgment should be pro¬ 
nounced, even though the hearing should 
not have been fixed for the final disposal of 
the suit by Order XV, rule 3. It ha.s been 
further provided that only after the case 
has been heard, should there be judgment 
and that there should be a finding on 
each issue, unless a finding on one or more 
issues should be sufficient for the decision of 
the suit, and that the judgment should be 
the basis of the decree and that the relief 


granted or other determination of the suit 
should be clearly specified in the decree 
by Order XX, rules I, 5 and 6. The 
limited interpretation contemplated has been 
indicated with sufficient precision by the 
following rules, whicli specify the cases in 
which preliminary decrees may or shall be 
passed in anticipation of the prescribed 
final decrees. The cases are administration 
suits, suits for dissolution of partnerships, 
account'suits and suits for partition, dealt with 
in Order XX, rules 13, 15, 16 and IS. The 

only other preliminary and final decrees 
provided are those in mortgage suits under 
Order XXXIV. Special forms for tliese 
preliminary and final decrees have been 
prescribed in Appendix D, Nos. 3, 4 to 11 
17 to 20 and 22 of the first Schedule. It 
has tlien been provided that if a preli¬ 
minary decree should not give satisfaction 
there must be an immediate appeal and 
that the questions thereby decided should 
not be open to dispute on appeal from 
the final decree by section 97. But it 
has been recognized that there well might 
be many interlocutory orders, not appealable 
as orders under section 104 and not 

amounting to decrees, whicli might .seriously 
affect the final decision of the suit and it 
has been expressly provided that such 
ordeVs should be open to consideration on 
appeal from the decrees, by section 105 
Civil Procedure Code. It appears to me 
incontrovertible in view of all these pro- 
visions that the limited interpretation in¬ 
dicated has tliroughout been contemplated 
and that the only preliminary decrees 
sanctioned have been exhaustively enumerat¬ 
ed, subject of course to extension by further 
rules lawfully framed, and that in all other 
cases the final determination of the suits 

has been required _ before preparation of the 

decrees. 1 his limited interpretation has 
moreover, the merit of avoiding the evils 
so strongly condemned by the Privy 
Council, and there would be a strong general 
presumption against any other interpreta¬ 
tion out of respect for the Legislature 
lliis matter is of far-reaching consequence 

to the administration of justice and should 

therefore, in my opinion, be referred for 
final decision by the Pull Bench. 

Mr. D A. Khare, for the Appellants. 
iMr. Dhumndhar (with him ifr (j 

Mulgaonkar), for the Respondents, ' ' ‘ ' 
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JUDGMENT.—The question arising? in 
the suit in Avhicli this reference has been 
made is whether, a decision in favour of 
the plaintifF upon a preliminarj'^ defence, 
that the matters in dispute Avere caste 
questions outside the jurisdiction of Civil 
Courts, amounts to a preliminary decree 
from Avhich the unsuccessful party must 
at once appeal by reason of section 97 of 
tlie Code, and the referring judgments call 
attention to Sidhmiafh v. Ganesh (1), in 
Avhich it was held that decisions as to 
misjoinder, limitation and jurisdiction are 
preliminary decrees. This Court is of 
opinion that tlie judgment in the last- 
mentioned case was wrong and that such 
decisions are not preliminary de 3 rees, nor 
is the decision in the referred case a 
preliminary decree. We also think certain 
dicta in Nnrayan Balkritihna Kulkarni v. Gopnl 
Jtv Ghadi (4), wliich are based upon Sidlia- 
nath V. Ganesh (1), go too far. 


(4) 23 Iiul. Cns. 889; IG Bom. b. K. 200; 38 B. 302. 


MADHAS HfGH COURT. 

Civil, Ari'kai, No. 143 of 191:3. 
Novemi)er .30, 1914. 

I icsoif'. SiT" .!o]in kjdwai'd Rower 
^Vallis, Ki., Chief .fustiec, aiul i\lr. Justice 

Seshugiri Aiyai-. 

Sn Sn liRJNDAVANA CirANDRA 
IT A RI SC H AND A \ A J A G AI) D E VU 
RrAJAIT ICVIIADL R. CCVRU — Rlaintiff 

No. 3—Ai'J'km.axt 
n^rsns 

JAGANNADJfA SlN(;i SAX'I'O (Dn:D)A\i 

OTinCUS--J)(.;F|.:Nl>AXTS--R|,:sroN|)|,-x-i.s 

h'.tatrs Laml Art ([of l9i)S), G~.b/;////,>,, 

h. hohhn<j h>/Cnrroarhuicut^lW<scs.{on for more thtn 
years fnor to Cunniiriirnnvnl of 
siDiipfioii — Kjrrftnriit. ' ‘ ‘ 

'JViinnts wl,„ havT u, tlirii- l„il,lines In 

<iU'.™cli,ncnls an.l Inur I,,.,.,, in |,„ss<.s.si„n 
,M>m.acl,.,n.nlH IV, 1 - nio,-,. tin.n Ivcn.'.s befon- Ut o 

■ bby 1008 wl.,.n .l„. Mn,ln,.s Kstains L„n,l Aw 

,n n tore,. ,I..,.„„..l („ bo in ,M,«ossi„n nf ,|„ 

wI.ol<-oi tlioM- ml.lnigs nu-lmling ( he rnoroaehmenls 

as j niid lo he onhded fo ri<dils unde 

.,n.li,,n0n.'H,oAobbn. inboi.-A.sion .;,;n;::^. 

w.tlun l2yoar8 ni Ibo nnit, H,oy aro liable to b( 
cj('Ct(“d. 

Appeal iigaiiist tlie (leci-ce of the Di.sti-icI 
Court of Guiijain at Borhamporo, in Original 


Suit No. 32 of 1905, dated the-30th day of'- 
September 1911. 

. Dr. 8. Swamtnadhan, for the Appellant. 

'Mr. V. Bamesam, for the Respondents. 

JUDGMENT.—We are not prepared to 
differ from the conclusions of the learned 
Judge as to the extent included in Exhibit 1. 
We also agree Avith him that when 
tenants have added to their holdings by^ 
encroachment and have been in possession 
of such encroachments for more than twelve 
years before 1st of July 1908 when the Act 
came into force, they must be deemed to 
have been in po.ssession of the whole of 
their holdings, including the encroachments, 
as ryots and so to be entitled to occupancy 
rights under section 6 of the Act. But 
according to the finding of the learned Judge 
in paragraph 4 read with paragraphs Ic and 

Id, defendants Nos. 12, 13, 15, 16, 17, 18, 
19 and 23 wore not tenants but simple 
trespassers, and according to the evidence 
of plaintiff’s xvitnesses Nos. 3, 5 and 7, which 
is uncontradicted, their possession com¬ 
menced Avithin twelve years of suit and it is, 
therefore, open to the plaintiff to eject them. 
These respondents have not appeared, th^ 
decree must be modified accordingly with 
costs throughout as against these respond; 
ents. Otherwise the appeal is dismissed 
with costs of defendants Nos. 9 an^ 10. 

Decree modified. 


MADRAS HIGH COURT. 

First Civil Aprkal No. 61 of 1912. 

October 26, 1914. 

Present: —Mr. Justice Sankaran Nair 
and Mr, Justice Spencer. 

KALLEPALLI A^ENKATARAMA RAJU— 

Plaintiff—Appellant 

VBy^ns 

KALLEPALLI BAPAMMA and anothku— 


Defendants—Respondents. 

IIuniH Law — Adoption —Oon^trnf of sapiudn —Qrouivds 
oj nfusat pt'rsomd, whether pt\>per—ivith 
eonsent of roinot.er sapindas, when I'aliil, 

\ sapiinta who is onllod upon to give his consent 
jo ini adoption by a widow ought not to be guided 
by roasons personal to himself, but ought to net 
witii a delihernU* eoasideratioix of what- is for the 

beaofit of tlie family, especially that pact of it which 
the widow mprosonts. 

Ihoreforo, an adoption made with the consent 
of other sapindas is valid, where the nearest 
refuses on the givuiul of losing his-riglktofinheritwi^. 
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VenJcafalcrixhiiamma v. Ajina.piiruaimno, 23 M. 486; 
10 M. L. J. 73; Ga)iei^'n Katnamaiyar v. Gopnla Raiua- 
viaiyar, 2 M. 270 iP. C.); 7 I. A. 173; 4 Sar. P. C. J. 
149; 3 Sutli. P. C. J. 740; 4 lud. Jur. 360; Parnaaia 
Phaftar v. Ruugarajn Bhattar, 2 M. 202 at p. 207; 4 
Ind. Jur. 393; VenJcamma v. Si(hramn>namy 30 M. 50 
(P. C.); 4 A. L. J. 150; 9 Bom. L. R. 89; 5 C. L. J. 140; 
n C. W. N. 345; 17 M. L. J. 114; 2 M. L. T. 91; 34 1. 
A. 22, followed. 

Appeal from the decree of the Court of 
the Temporary Subordipate Judge of 
Kistna at Masulipatam, in Original Suit 
No. 12 of 1910., 

Mr, T. Prakasamj iov the Appellant. 

Mr. h. BamadosSf for the Respondents. 

JUDGMENT. 

Spence It, J.—This is a suit to set aside 
an adoption. Two questions arise for 
decision: (l) whether the alleged adoption 
of the 2nd defendant is true ; and (2) 
whether the refusal of the plaintiff to give 
his consent to the adoption invalidated any 
adoption made by the 1st defendant as the 
widow of the deceased Lakshmipati Raju. 

Although the adoptive mother, the 1st 
defendant, has in this suit taken the part 
of the plaintiff and denied the fachim of 
the adoption, 1 have no doubt that the 
Subordinate Judge was correct in the find¬ 
ing that the 2nd defendant was adopted. 
Ail the documents produced in the case 
from 1906 onwards describe him as an 
adopted son. Exhibit III is a promissory 
note executed by the 1st defendant as 
guardian of her adopted son, the 2nd 
defendant, which purports to have been 
.atte.sted by the plaintiff. D. W. No. 5 proved 
the fact that the plaintiff attested this 
promissory note executed in his (witness’s) 
.favour. The plaintiff, in the witness-box, 
professed himself unable to say Avhether 
the signature in Exhibit HI was his or 
not. The 1st defendant made several 
statements before the public authorities 
ftcktio\vl6d^iTig tlitit sli0 hs-d adopted the ^nd 
defendant, and when her attention was 
drawn to these statement.s in her e.Kamina- 
tion she flatly denied having made the 
statements. It is unnecessary to refer to 
the oral evidence, as, in our opinion, there is 
overwhelming proof that the adoption is true. 

On the second point, tlie plaintiff is the 
'divided brother of the late Lakshmipati Raju, 
and as .such is the nearest reversioner 
entitled to succeed to his properties after 
his death. He states that he was not asked 



by tlie first defendant to give liis consent to 
the adoption^ of a boy. On the evidence of 
P. W. Lo. 5 and D. '\V. No. 4, I must take 
it that this denial is not true. D. W. No. 4 
states that tlie plaintiff was asked to give 
his son in adoption and that lie refu.sed, as 
the .son was his only son. P. W. n’,i. 5 
states that the rea.son for the p[aintiff’.s. 
refusing his consent was that he .said that 
he would forfeit the right to property ivhich 
he would otherwise get. The Subordinate 
Judge treats this as a refu.sal based on “an 
evil intention to usurp the property after the 
death of the Ist defendant.” Without using 
such language to characterise the refusal we 

may see whether the refusal was based on 
improper grouiia-s. 

In VenkataJinshnanuna v. Annapio namma 

it was lield that, if a sapinda refused to 
consent but withheld his grounds for such 
refusal, the refu.sal would not affect the 
adoption ; and also if the a.sseiit was with¬ 
held from improper considerations such 
dissent would be of no avail to the’ party 
relying on it. In Ganesa Batnamaiyar v 
Gopala Bafnamaiyar (2) the Privy Council 
held that the consent of a sapinda given on 
the ground that by consenting he gained 
some material profit from the adoption was 
improper. On the same principle, it would 
appear that a refusal on similar grounds 
might equally be condemned as an improper 
refusal. In Parasara Bhadtar v. Eangaraja 
Bhattar (3) the test applied was whether 

the refusal was from interested or improper 

motives oV 'without a fair exercise of discre 

tion.” The object of ptting the comsent of 

sapindas to adoption is declared in Ve)i 
kamma v. Submmaniam (4) as being to 
get an independent judgment on the e.xpe 
dieiicy of the proposed adoption. This being 
.so there can be no doubt that a 
who IS called upon to exercise his discretion 
ought to be guided not by reasons personal 
to himself, but ought to act with a deliberate 
consideration of what is for the beimfit 
of the family, especially that part of it which 
the widow represents. Applying such prin- 
ciples to the facts of this case, it is ini 


12) 2.M. 270 (P.C.)i 7 1. A.’lT.'?; -t s-r P P t 

149: 3 Suth. 1>. C. .T. 740: 4 Ind. Ju;. 36a ^ ^ 

13) 2 Af. 202 at p. 207; 4 Ind. Jur. 393 

(4) 30 AI. 50 (R C.): 17 AI. L. J. lU- 2 Af J T oi 
.11 C. W. N. 34.5: 5 C. L. J. 140; 9 Bom 1 R V'/ 
L..J. 150; 34 1. A. 22.. 
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material that the plaintiff did not give his 
consent to the adoption. 

Other sapindas executed a document, 
Exhibit X, which fully authorized the 
1st defendant to adopt the 2nd defendant. 
Only Chinna Bapi Raju was not a party 
to this document; his brother I’eda Bapi Raju 
signed it ; and there are indications that these 
two brothers were undivided at the time, the 
elder, Peda Bapi Raju, being the natural 
father of the boy. 

I am of opinion that the Subordinate Judge 
rightly found that the adoption set up by 
the 2nd defendant was valid. The appeal is 
dismissed with costs. 

Sankaran Nair, J. I agree. 

Appeal dismtsseih 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1630 op 1912. 

August 14, 1914. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Richardson. 

DINO NATH DAS— Oijjector—Appellant 

versus 

JOGENDRA NATH BHOUMICK— 
Applicant—Respondent. 

Civil Procedure Code {Act V of 1908), ss. 141, 144 — 
Execution proceedings — Vecrce-holder-auction-purchaser 
tn possession—Auction sale set aside—Subscquentprivate 

mle by judgment-debtor—Application for mesne profits _ 

Appeal ^Limitation Act {IXof 1908), 8ch, 7, Art. 109. 

Section 141 of the Civil Procedure Code does not 
make section 144 applicable to execution proceedings. 

Wlierc a dccrce-liolder purchased the property 
put up for sale in execution and remained in possession 
tliereof for several years, and after the sale had 
been set aside the applicant purchased the property 
from the judgment-debtor together with tho right 
to sue the decree-holder for mesno prolits and applied 
for recovery of mesne profits: 

Held, (1) that the application was not one authoriz¬ 
ed by tlie terms of section 144 of tho Civil Proccdiiro 
Code, ns no restitution was sought in respect of any 
decree whicli had been varied or reversed; 

( 2 ) that inasmuch ns the determination of a 
fluestion under section 144 is a decree, an appeal 
lies from an order purporting to be made under 
•that section. 

A Court has no jurisdiction to award mesne profits 
for a longer period than three years as provided in 
Article 109 of tlio Limitation Act. 

Second appeal from a decision of the 
Sub-Judge of Pabna and Bogra, dated 25th 
;Murcli 1912, affirming that of the Munsif 
lirsb Court, at Pabna, dated 10th May 1911. * 


Babus D. N. Ckuckerhutty and JSomesh 
Chandra Sen, for the Appellant, 

Babu.s Mohini Moh-xn Chuckerhutty and 
Skama Chandra Roj/, for the Respondent. 

JUDGMENT.—It appears that a sale held 
in the year 1900 in execution of a decree, at 
which the decree-holder was the aOction-- 
purchaser, was afterwards set aside on the 
29th June 1907. The decree-holder was 
in possession of the property sold from 
November 1900 to June 1908. On the’lOtR 
May 1909, the applicants in the present 
case purchased the property from tho judg¬ 
ment-debtor together with the right to sue 
the decree-holder for mesne profits in respect 
of the period during Avhich he h^d been 
in possession. On the 2nd April 1910, the 
applicant presented the application for mesne 

profits out of which this second appeal has 
arisen. 

The Courts below have concurred in 
treating the application as an application 
under section 144 of the present Code of 
Civil Procedure and have accordingly given 
the applicant a decree for mesne profits to 
the amount of Rs. 1,350. The appellant 
before us is Dino Nath Das, the decree* 
holder-auction-purchaser. 

Now, in the first instance, it is quite clear 
that whatever may have been the power 
of the Courts to entertain this applidtition, 
it is not one authorized by the terms of 
section 144, Section 144 begins: “Where 
and in so far as a decree is "^ried 
or reversed, the Court of first instance 
shall, on the application of any party 
entitled to any benefit by way of restitu- 

,.** But here no 

restitution was sought in respect of any 

decree which had been varied or reversed and 
section 141 of the Code does not make section 
144 applicable to execution proceedings [Betiit 
Madho Singh v. Pran Singh (1)]. Inasmuch, 
however, as the respondent obtained an 
order in his favour in the Courts below 
purporting to be made under section 144 of 
the Code, and inasmuch as a determination 
of a question arising under section 144 ia 
a decree by force of the definition clause 
in section 2, the respondent cannot be beard 
^ say that the present appeal is incompetent. 
The fact, therefore, that the Courts below had 
no jurisdiction under section 144 to enter* 

(1) 14 Ind, Cas. -450; 15 0. L. J. 187. 
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tain the application does not help the re¬ 
spondent. 

Before we deal with the ground of appeal 
on which the appellant principally took his 
stand, we may premise that the appellant 
did not press the objection that a right to 
sue for mesne profits is not transferable, and 
was willing to concede for the purposes of 
this case that a Court might have some 
inherent power to entertain an application of 
this kind. We are not concerned, therefore, 
to dispute the view taken upon the latter 
question in the case to which we have 
already referred. Nor is it necessary for us 
to consider whether the application is one 
which does or does not fall within the scope 
of section 47. Assuming that it falls 
within that section, it still remains that 
the relief sought is dependent upon the 
supposed inherent powers of the Court 
to grant relief of this kind by way of 
restitution in the course of execution pro¬ 
ceedings. 

Now the only objection that was insisted 
upon was the objection that in any view 
of the matter, the Courts below erred in 
awarding mesne profits for the whole of the 
period during which the appellant was in 
possession. The contention was put in this 
way: that if a suit had been instituted for 
mesne profits on the date on which the 
application was made, then under Article 
109 of the Limitation Act, the applicant 
as plaintiff would have been debarred from 
recovering mesne profits for any period in 
excess of three years from that date, and no 
inherent power of the Court—assuming any 
inherent power to exist—can entitle him to 
mesne profits for a longer period. This 
reasoning is supported by the case of 
Safaraddi v. Burga Frosad 5ea(2),and, incur 
opinion, ought to prevail. 

Assuming, therefore, without deciding that 
the first Court had inherent jurisdiction to 
award mesne profits upon the application 
presented by the respondent, it either had 
no power, or it was an improper and unsound 
exercise of judicial discretion, to award 
mesne profits for a period in excess of the 
period for which mesne profits could have 

been obtained by suit. 

The result is that the decree appealed 
from must be modified by declaring that 

(2) 16 Ind Gas. 966; 16 C. L. J. 83. 


the respondent is entitled to mesne profits 
only for the period between 2nd April 
1907 and June 190S. The amoiint awarded 
by the Courts below will be diminished 
accordingly. The parties will receive and 
pay costs in this Court and the Court 
below in proportion to their success or 
failure. 

Decree modified^ 


MADRAS man court. 

Second Civil Appeals Nos. 1668 to 1670 

OF 1913. 

November 4, 1914. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

The rajah of VIZAYANAGARAM, 

REPRESENTED BV J. C. H. FOWLER, Esg' ~ 

Trustee of the VIZAYANAGARAM ' 
ESTATE, itY HIS MuUyar ANANTHA 
RAMAMURTHI —Defendant 
—Appeleant in all 

I 

versus 

In No. 1668 op 1913 

DOKARA PAIDAYYA— Plaintiff __ 

Respondent 
In No. 1669 of 1913 
KANTUBUGATHA PAIDAYYA^ 
Plaintiff—RespondCxNt 
In No. 1670 of 1913, 

MADDILA GURAYYA— Plaintiff- 

Respondent. 

liladras Estates Lamt Act (I o/1908), .v'. iVI—LanrU 
lord and tenant—Suit under s. ll2~Burdcn of proofs 
PaynientoJ rent into Court to avoid sale, effect of 

In a suit under section 112 of the Madras Estates 

Land Act the burden of proof is riglitly imposed on the 
landlord to show that he is justified in claiminrr 
rent at an enhanced rate; the fact of the payment 
into Court in order to avoid the sale does not shift 
the onus on to the tenant. 

Second appeals against the decrees of the 
District Court of Vizagapatam, in Appeal 
Suits Nos. 229, 230 and 231 of 1912, respec¬ 
tively, preferred against those of the 
Deputy Collector of Vizayanagaram in 

E. L. A. S. Nos. 575, 579 and 578 of 
1912, respectively. 

Mr. S, Srinivasa Aiyangar, for the Appel- 
lant. 

JUDGMENT.—These appeals are argued 

solely on the ground that the burden 
of proof was imposed wi-ongly on defendant, 
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Be nOMCAY (iAS company and ROMRAT ELECTRtO SUPPLY. 

This is contended with- reference to 
Ghnnder Kant Mukerjee v. Hem Lai Mondal 
(1), on the ground that “if plaintiff wanted 
the money back” which he had paid into 
Court, it wa^s for him to sliow that he had a 
right to get it.” 

In the present case the rent appears to 
liave been paid into Court under section 
129 or 195 of the Estates Land Act in order 
to prevent the sale, in connection with 
which plaintiffs are suing under section 
112. Nothing in the Act indicates that the 
incidence of the burden of proof is affected 
by a payment into Court, nor have we been 
referred to any general principle authoris¬ 
ing that view. On the other hand, the 
pleadings show that defendant was admit¬ 
tedly claiming rent at a higher rate than had 
been . paid in the past ; and the burden 
of proof that he was justified in doing 
so was rightly imposed on him, vide section 

27. 

The appeals fail and are dismissed. Plain¬ 
tiffs have not appeared. There will be no 
order as to costs. 

Appeals dismissed. 

(1) 1 C. W. N.463. 




BOMBAY HIGH COURT. 

OiauiNAi Civil Jurisdiction. 

March 27, 1914. 

rrescnt: —Mr. Justice Davar and 
Mr. Justice Beaman. 

Re THiO ARBITRATION BETWEEN 

TiiK BOMBAY GAS COMPANY, Ltd., 

AND 

The BOMBAY ELECTRIC SUPPLY 

AND TRAiMWAYS COMPANY, Ltd, 

In re THE INDIAN ARBI T BAT ION ACT, 

Ek'Ctrivily Art {IX of HHO), .vs. 14, 19— 
riyiit o/—/Irrcxs to propcrlij cnf off—Operator, whether 

coti ckiiiti AfDiKujes. 

Wliore n (iiis C()Uii)any was iMit ofT from ivuioiiaDc 
access to its own pr(»pcr(y by act.s done in the exercise 
of its powers by an Klectric Supply Companv, ami 
those acts were not so doin' as to caus»'the least dam¬ 
age, detriment <*r inconvenience to the (ins Company 
tliat might be: . . . 

Held, (!) that upon a true construction of Act IX 
of 1910, the damage claimed to have lieeii suti(u*(«d by 
fb(' (Jas Coinjmny was the siibjc'ct of eoinpt'nsatioiv 
umler sectiini 19 of (he Aid; 

(2) tliat section 14 did not upjily and the (jJas 
Company cotdd not bo dcjirived of it.s remedy i^ 
r<'S]t<-(d ef f Ilf poid ion of tlie cables. 


. Obiter dictuni .—An operator cannot claim damagel 
for acts of his own or done on his behalf and at his 
expense by the owner, 

Mr, Strangman, for the Bombay Electric 
Supply and Tramways Company. 

Mr. Binning^ for the Bombay Gas Com¬ 
pany, 

Mr. Nicholson^ for the Arbitrators. 

JUDGMENT.—In the special case, sub-i 
mitted to us by the Arbitrators * there are 
two questions for our consideration. Ii\- 
our opinion the first question referred 
must be answered in the affirmative. Large 
powers are conferred upon licensees under 
the Act, but these are accompanied by 
certain obligations. Thus under section 19 
of the Act of 1910, the licensee is under, 
the obligation of causing as little damage, 
detriment or inconvenience as may be in 
exercise of the powers conferred upon him 
and shall make full compensation for any. 
damage, detriment or inconvenience cansedr 
by him or by any one employed by him.”, 
The question is thus worded :—“Whether 
upon a true construction of Act IX of 
1910 the damage claimed to. have been, 
suffered by the Gas Company is the sub-, 
ject of compensation under section 19 of the 
said A-etP” Clearly it is. For the damage 
claimed to have been suffered lies in the 
Gas Company liaving been deprived of 
access to its own property by acts done, 
by the Supply Company in the exercise of 
its power. The Supply Company’s con-, 
tention is that such damage could not be. 
tlie subject of compensation under section 19,, 
because it was not caused in the “exercise 
of the power” but was a mere consequence 
of what was otherwise in all respects 
rightly done by the Supply Company in 
the exercise of that power. Thi.s, in our 
opinion, is wrong. Whether there was in, 
fact damage or not, what is alleged as' 
damage was clearly caused once and for 
all in the exercise of the power confeired^ 
upon it by the Supply Company, when by * 
laying its wii-es over tlie Gas Company’s 
pipe, it cut tlie latter off from reasonable 
access to its own property. The case of 
Sivansea Corporation v. Hnrpnr (l), cited 

iti support of this contention, is so different 
both in its fact.s and the principle upon* 
which it Ts decided, that ‘we think it 

r rM-'r'r 'lit l'03il07 ll 

I. (v <(. .T iMoi; io.r...G, K..r>77; ■, : »■ 
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unnecessary to discuss it. If is furtlier 
contended on behalf of the Supply Com¬ 
pany that if in the exercise of the 
powers conferred upon it, it has caused 
as little damage, detriment or inconvenience 
as may be, it cannot be lijible in tlamages 
under section 19. Wdiether it has, in fact, 
caused as little damage as may be, is not a 
(luestion of law but of fact, and must be 
answered by the Arbitrators. But assuming 
that that is the true construction of the 
sentence, notwithstanding the words im¬ 
mediately following, “make full compensation 
for any damage,'’ it would still be a ciuestionof 
fact whether and to wliat extent that minimum 
damage had been exceeded, and, if exceeded, 
even by one rupee, the licensee would be bound 
to pay that rupee. The point of the Gas Com¬ 
pany’s complaint is that more than this 
minimum of damage, detriment or inconveni¬ 
ence wa$ caused by the Supply Company, and 
that is a question yet to be answered by the 
Arbitrators. 

, In our opinion, the second question must be 
ajiswered in the negative. What the question 
really invites us to do, although it might 
perhaps have been more happily worded and 
the Hon’ble Advooate-General admits this, is 
to decide whether in this matter the Gas Com¬ 
pany w'as bound to proceed under section 14 
or, in other words, ■whether that section 
applies.. For, if it does, there is an end of the 
Gas Company’s case. There could be no¬ 
claim for damages by the operator against 
the owner under that section of the nature of 
the damages now claimed by the Gas Com¬ 
pany. All acts done under that section are 
done by the operator or by the owner at his 
request and expense. It is, therefore, perfectly 
clear that the operator could not claim damages 
for acts of his own or done on his behalf and 
at his expense by the owner. Here the claim 
is quite differently grounded. What in effect 
the Gas Company complains of is that it was 
cut off from access to its own property by acts 
done in the exercise of its power by the 
Supply Company and that those acts were 
not so done as to cause the least damage, 
detriment or inconvenience to the Gas Com¬ 
pany that might be. 

Costs of this reference to be dealt with by 
the Arbitrators. 

Ordered accordingly 

Attorneys for the Arbitrator.s; ilessra. 

X ittle COf - - — , . 




Attorneys for t.lib Gas Co.: } 

Bnurn fo. 


Messrs. Craicfin'd'^ 


. Attt>rne 3 's for tlie Bombay 
and Tramways Company: 

TlJunf .y (%troe. 


Electric Supply 
il essrs. Ci v/ ig ie, 


ualcutta high cogrt. 

Secom) (bvii. Appeal No. 1084 of 191'^ 

May 21, 1911. 

■ Present :—Sir Lawrence Jenkiun, Kt., Chief 
Justice, and i\lr. Justice N. Chatterjea. 
Mu. A. H. FORBES, Execftor to the 
Estate ok Late Mu. A. J. FORBES * 

—Plaintiff—Appeli^ant 

versus 

The SECRETARY of STATE for INDIA 
I .\ COUNCIL — D E FE N daXT—Res po ndext 

Licumo Tax Act (// o/J,SSU\ .v.v. U, I.>, S9~Liab.lff„ 
0 } iWvcaUn- as sach~Jans,Itctwa fo a.iae a person 
to he chnryeahlc—Snit to set asuh asscs.nnent—Pn 
meat nuder coercion. 

In order to sneeecd in a suit for a declaration that 
the Collector in realising certain sums from rhe 
plaintitf as income-tax acted without jurisdiction and 
tor a decree for the amount realised, it is incum’hent 
on the plaintiff to show tliut the payment was made bv 
nini under coercion. ^ 

There is no personal exemption in tlie Income Ta.x 

Act of which an e.xecutor as sueli can take nd 
vantage. 

Income accruing to an executor under the Will of 
a te.stator is income liable to be taxed witJiin the 
meaningMif the Income Tax Act, and the Collector 
acts within the limits of his jurisdiction iu determin 
mg such person to be c-liargeable. 

A suit for a declaration that the plaintiff as executor 
to the estate of a deceased is not liable to pay income 
tax in respect of any income of the said estate is 
barred by section 39 of the Act. 

Appeal against the decree of the District 
Judge, Purneah, dated 26th February 1912 

affirming that of the Munsif, Purneah dated’ 
14th July 1911. 

^Babus Mohendra Xath Roy and Jogendra 
R'ath Mookerjee, for the Appellant. 

Mr. S. P. Sinha^ Council, and Babu Ram 
Charan Mitra, for the Respondent. 

JUDGMENT. 


Jexkins, C. J.—This is a suit brought by 

Mr. A. H. Forbes, who is described as exe- 
cutor to the estate of the late A. J. Forbeg 
against the Secretary of State for India ip 
■Council, and the prayer of che plaint is for 
:a declaration that as executor to the estate 
'of the late A.!J.Forbes the plaintiff is not 
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liable to pay income-tax in respect of any 
income of the said estate and that the said 
Collector in realizing the sums paid to him 
acted without jurisdiction, and for a decree 
for the sum of Rs. 912-3-3, being the amount 
realized, with interest. To succeed in this 
suit, it was incumbent on the plaintiff to show 
that the payment had been made by him 
under coercion. It is unfortunate that there 
was no direct issue on that point, nor has 
our attention been drawn to any finding of 
fact as to this, but it may be assumed for the 
purposes of this case that there was coercion 
within the meaning of section 72 of the Con¬ 
tract Act as interpreted by the Privy Council 
case in dCanhaya Lai v. National Bank of 
India Ltd. (1). 

What then is the ground on which this 
declaration is sought ? This has not been 
made clear to us in the course of the argu¬ 
ment. 

The case turns upon the Income Tax Act 
(II of 1886), which is described as “an Act 
for imposing a tax on income derived from 
sources other than agriculture.” The pre¬ 
amble is in these terms: Whereas it is ex¬ 
pedient to impose a tax on income derived 
from sources other than agriculture; It is 
hereby enacted as follows.” Then there is 
a definition of income, as being income and 
■profits acdruing and arising or received in 
British India, and includes, in the case of 
a British subject within the dominions of a 
Province or State in India in alliance with 
Her ilajesty, any salary, annuity, pension or 
gratuity payable to that subject by the 
Government or by a local authority establishd 
in the exercise of the powers of the Gover¬ 
nor-General in Council in that behalf.” 
Chapter II of the Act deals with the liabili¬ 
ty to tax, and it commences with section 4 
which provides that ‘subject to the excep¬ 
tions mentioned in the next following sec¬ 
tion, these shall be paid, in the year begin¬ 
ning with the 1st day of April 1886, and in 
eacli .subsequent year, to tlie credit of the 
Government of India, or as the Governor- 
General in Cf)uncil directs, in repsect of the 
sources of income specified in the first 
column of the second Schedule to this Act, 
as tax at the rate specified in that behalf in 

the second column of that Schedule.” Sec- 
(1) 18 Ind. Cns. 949; 40 I. A. 66; 17 C. W. N 541- 
(1913) M. W. N. 400; 13 M. L. T. 406; 11 A. L. J. 413- 
17 C. L. J. 479; 15 Bom. L. R. 472; 184 P. L, R. I 913 I 

104^40 0.698 (P.C.), ’ 


tion 5 provides for certain exceptions and 
enacts that nothing in section 4 shall render 
liable to the tax the several sources of income 
there indicated. It is not suggested^that the 
income with which we are now concerned 
comes within any one of those exceptions. But 
the argument would appear to be that though 
that which has been taxed is income,’ still 
because the recipient is an executor, no tax is 
payable. There is no provision in the Act 
which authorizes such a view. There is 
an exemption provided in favour of those 
whose income does not reach a certain 
amount, but apart from that there is no 
personal exemption of which an executor 
as such could take advantage; Chapter II 
merely deals with the liability of the subject- 
matter to tax. Chapter III deals with 
assessment and collection, the natural sequel 
to the general liability imposed by Chapter II, 
It deals with income under four heads 
which correspond with the four sources of 
income set forth in the second Schedule to- 
the Act. The first source of income is 
salaries and pensions, second, profits of com¬ 
panies, third, interest on securities and 
fourth and last, other sources of income. For 
the purpose of the argument before us it 
has been assumed that the income with 
wdiich w'e have to deal comes under the last, 
of these four heads. While it is provided 
with regard to the first three ^classes of 
income that the tax shall be deducted or be 
paid for as expressly indicated, the wider class 
of incomes coming under clause (d) was not 
capable of such simple treatment, and so 
we find it is provided by section 14 that 
the Collector shall, from time to time, deter¬ 
mine what persons are chargeable under Part 
IV, and the amount at which every person so 
chargeable shall be assessed.” Apart from 
that, there is no indication, within or without 
the Act, of the person who is chargeable in 
respect of other sources of income, and it will 
be noticed that it is the Collector who shall 
determine what persons are chargeable in re¬ 
spect of these other sources of income. It may 
be that there is a limitation placed upon the 
Collector’s decision by the words of section 15, 
which clearly indicate—as common-sense 
indeed would determine—that the person 
chargeable is the person to whom the income 
accrues. All that appears very simple, and 
in this case it has been observed by the 
Colleotorj who has poiue to thq oonolusioit 
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that the subject-matter with wliich he was 
dealing was income, as admittedly it was, and 
so was subject to tax. He further deter¬ 
mined that the plaintiff, being the person 
to whom the income accrued, was the person 
chargeable under Part IV. In so deter- 
minii^ he was exercising a jurisdiction that 
was clearly vested in him by the Act, and 
I cannot see how it can be said that he pur¬ 
ported to exercise a jurisdiction which he did 
not possess and so did not make an assess¬ 
ment under the Act, 

It has been argued before us that sections 
20 to 23 throw a flood of light on the case 
favourable to the plaintiff. I fail to see it. 
They deal with a special class of cases, 
and principally of persons who by incapacity 
arising from some personal defect or non¬ 
residence are unable to be approached 
and dealt with directly, and the sections 
provide that trustees, guardians, committees, 
agents and so forth may be dealt with in their 
places. They further make a special pro¬ 
vision for Receivers or Managers in whom 
no property vests, and also the Court of 
Wards, Administrators-General and Official 
Trustees. But if it be argued from this 
that it affords an indication that income 
accruing to an executor under the Will of 
a testator is not liable to be taxed, I am of 
opinion that the agrument has no value and 
no force. I have indicated my views to 
the effect that this is income which is liable 
to be taxed within the meaning of the Act. 

I have also shown that the Collector has 
determined that the plaintiff is a person 
chargeable and that in so doing he acted 
Avithin the limits of his jurisdiction. That 
being so, it appears to be a case Avhere accord¬ 
ing to section 39, it is right to say that 
the suit does not lie. It has, therefore, been 
rightly dismissed by the lower Court and we 
dismiss the appeal Avith costs. 

H. Chatterjea, J.—I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Ord;-r No. 98 

OF 1914, 

November 16, 1914, 

Present—Mr. Justice Chamier and 
Mr. Justice Piggott. 

NAND LAL— Plaintiff—Appellant 

1 ‘ersus 

KISHORI AND OTHERS—DEFENDANTS_ 

Respondents. 

Civil Procedure Code {Act V of 1908), 0. IX, r. 9_ 
Applicafion to set aside order dismissing suit in default 
-^Proper form of order to pass nhen Court of opinion to 
restore suit^Qrdcr to restore on payment of damages^ 
Appeal-Damages, adequacy or excessiveness of if to be 
gone into by Appellate Court. ’ ^ 

If a Coiu-t (lecitles to restore a suit dismissed for 
default on payment of damages by the plaintiff the 

proper order to pass is to direct the plaintiff to deposit 

the amount of damages within a prescribed period 

and to reserve the passing of any final order until the 
prescribed period expired. 

^ But if a Court orders restoration of a sniton condi¬ 
tion of payment of damages wIThina prescribed period 
and at the same time directs that otherwise the appli 
cation for restoration shall stand dismissed the Court 
completely disposes of the application and after 
Its order has produced its effect of dismissin.^ theapnli 
cation, an appeal lies against the order, and the Apoef 
late Courtis entitled and, therefore, bound to consider 
whether the damages allowed by the Court below 
were adequate or grossly excessive. 

First appeal from an order of tlie Subordi¬ 
nate Judge of Agra. 

Mr. Lalit Mohan Banerji (with him Mr 
Shiam Krishna Bar), for the Appellant. 

Mr. Sarat Chandra Chandhri ' (for 
Dr. Satish Chandra Banerji), for fho 
Respondents. 

JUDGMENT.—This is a plaintiff’s appeal 

wh.ch purports to be brought against an 
order rejecting his application to set aside 
the dismissal of his suit for non-appearance 
It appears that the suit in question ivas set 
down for hearing on the 2nd of Januarv 
1914. The plaintiff had not appeared when 
the suit was called on, and it was accord, 
ingly dismissed. We may take it that 
the plaintiff presented himself in Court 
later on the same day. In applying under 
Order IX, rule 9, of the Code of Civil Pro 
cedure for restoration of the suit, the 
plaintiff put in an affidavit e.xplaining that 
he had been accidently delayed on his Avav 
to the Court. With reference to this 

affidavit the Subordinate Judge thinks that 
1 ^"fficient reason for the 

plaintiff s failure to be present when the 
suit W 4 S called on for hearing. It appears 
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however, that there was some discussion 
before the Court, and that the defendants 
informed the Court that they would have 
no objection-to tlie granting of the plaintiff’s 
application, provided eacli set of the defend¬ 
ants were paid adequate damages on 
account of costs incurred to date. Upon 
this an order was passed directing the 
plaintiff to pay, within one week, the sum 
of Rs. 250 to each of the four sets of defend¬ 
ants and providing that in the event of 
hi^ failing to do tliis, the application to liave. 
the suit restored should stand dismissed. A 
preliminary objection has been taken that 
no appeal lies. We have ourselves referred 
to a reported case of this Court, namely,, 
tliat of Jagama^h Sahi v. Kamta Pnisad 
(1). The facts of that case were not 
precisely on all fours with those now before 
us ; but an opinion was expressed as to the 
proper form which an order in a case like 
the present should take. According to tliis 
view, the proper order for the Court below 
to have passed would have been one simply 
directing the plaintiff to deposit the sum 
of Rs. 1,000 in Court within a week, and 
reserving the passing of any final order on 
his application luitil the prescribed period 
liad expired. Whether this be so or not, 
it is clear to us in the pre.sent case that the 
Court below proceeded to pass an order 
which was intended to, and did in fact, 
completely dispose of the application for 
restoration of suit. It provided that in a 
certain event the application ’ should bo 
allowed, and in a certain event it should 
stand dismissed. The present appeal has 
been brought admittedly after tiie second of 
these events had occurred, and consequently 
after the order passed by the Court below 
had produced its effect of dismissing the 
plaintiff’s application. On this grouml wo 
hold that an appeal lies. 

Having considered the case on the merits 
we desire to point out that, if the learne(i 
Subordinate Judge was satisfied that the 
plaintiff had failed to show suflicient cause 
for his non-appearance, lie might thereupon 
have dismissed his application, and it is 
probable in that case that we should not 
have interfered. As mittors stand tlie 
Court passed an order, ba.sod in paid on 
the admission of the defendants themselves 


. (1) 23 ImUCiei. 13S; 3t>.A.-77^ 12 A. L. J. 38.. 


that they were prepared to consent to the 
restoration of the suit on payment of adequate 
damages. We think we are entitled to 
consider in appeal, and it is therefore 
our duty to consider, whether the damages 
allowed by the Court below were adequate 
or grossly excessive. We should be pre- 
pai'ed to allow a considerable margin of 
discretion to Subordinate Courts in a case 
like the pre.sent ; but having looked into 
the matter it appears to us, firstly, that 
tlie sum ordered to be paid as damages was 
at least double the sum to which the 
defendants could make out any reasonable 
claim, and, seco7uUy, that the period of 
seven days allowed for paj’^ment was exceed¬ 
ingly short. In fact the Court below seems 
to have taken away with one hand what 
it purported to give with the other. We; 
therefore, so far modify the order of 
the Court below that we substitute for 
it an order admitting the plaintiff's appli¬ 
cation for restoration of his suit, subiect 
to his paying into tlie Court below by tbe 
2nd of December 1914 the sum of Rs. 125 
as costs on account of each of the four sets 
of defendants, that is to say, a total sum of 
Rs. 500. The costs of this appeal will be 
costs in the suit. 

Order modijiad, 

A • • • 4 

* 4 - H • 


HO:ilBAY HIGH COURT. 

Civil Appeal No. 17 op 1914.- 
Civil Suit No. 1219 op 1912,. 
August 27, 1914. 

Present :—Sir Basil Scott, Kt., Chief Justice, 

and Mr. Justice Davor, 

R. 1). SETHNA— Appbllaot 

versus i ' - 

JWALAPRASAD GAYAPRASAD— 


Respondent. 

Uumli—/o t'mlorsev—Rautoay receipt — 
Sccuntij^-Forgcnj—KtuiUy to rmxvr— EtuiorseediohUi^ 
tij /(* /Wii»t(f—AoOVt’— Lost or stolen hundi, ^ciivine- 
ik’.'S (i/— llohler, liability of —Jfdnmri custom^ 

Win'ivtlio phiintifE paid to tUo dofondant the 
amount of a not ns to a Shah, but as to an 
oudorst'o for coUocliouof a hninU on the security of a 
llaihvuy ivooipt, lio has no equity to recover back tho 

aniouiit from the dofondant if the security turns out 
to bo a forgery. 

Ill snob a case tho defendant is Uablo to 
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fund the money or to trace the hiiiuli to its source, 
prondoil notice iss-iven within a reasonable time of 
the discovery of the forg'ery, that is, jjrovided rlie 
plaintiff loses no time in makiiii^ tiiis communication 
and claiming the refund. 

Ohifcr dicta .—[n the case of a lost or stolen 
iinndi t\\(' Jtiiiidi c.r hijpntlicsi tjenuine: and, there¬ 
fore, the liability of a Shall wlio is paid dries not rest 
on a guarantee of genuineness. 

The liability of a holder who endorses a bill of 
exchange and pa.sses it on under English fjaw is only 
that of a surety for the drawer and the acceptor, but 
his position does not involve any liability to tlie 
acceptor. 

The rule of Marwari custom and the idea under- 
lying therein discussed. 

FACTS appear fully from the judgment of 
Macleod, J., reported in 25 Ind. Ca.s. 52. 

Mr. Sefalcnd (with him Mr. Desal)^ for 
the Appellant. 

Mr. Kanga (with him Mr. Vakil), for 
the Respondent. 

JUDGMENT.—This is an appeal from a 
decree of Mr. Justice Macleod dismissing the 
suit. 

The suit was filed by Bausidhar Lachmi- 
narayan, now an in.solvent and represented by 
the Official Assignee, to recover from the 
defendants Rs. 3,000 with interest from the 
10th June 1912 upon a plaint containing the 
following allegations. 

On the 10th of June 1912, the plaintiff 

received a letter, addressed to his firm in 
Bombay, purporting to be from one Raralal 
Ramprasad of Harpalpur in Alipur State in 
the Bundelkhand Agency. The letter enclos¬ 
ed what purproted to be a railway receipt for 
300 bags of linseed stated to have been con¬ 
signed by Raralal from Ranipur Station, and 
the plaintiff was asked to sell the goods and 
meantime to accept and pay on presentment 
two hundis for Rs. 3,000 each, dated the 
15th Jeth Hudi 1969, drawn by Ramlal in 
favour of the second defendant firm of Muna- 
lal Ga 5 ^aprasad. On the same day one of the 
hundis, being ^ Shah Jog Rundi drawn on the 
plaintiff by Ramlal in favour of Munalal, was 
pi^esented by the first defendant and on the 

same day the other Imndi mentioned in the 
letter was presented by Gopaldas Vallabdas. 

The first defendant's firm being respectable 
Shroffs and fulfilling the qualifications of a 
Shah, the plaintiff paid them the amount of 
the hunii on their responsibility according to 
the well-established custom in regard to 

Shah Jog Hundis. The plaintiff delivered 
the railway receipt to one Kilachand in 
fulfilment of a contract for .sale of linseed and 


received from Kilachand Rs. 5,600. As the 
goods mentioned in the railway receipt never 
arrived, the plaintiff in August took back the 
railway receipt and refunded the amount paid 
by Kilachand. He was informed by the 
Railway Company on tlie 22nd of August that 
the railway receipt appeared to be a fabrica¬ 
tion. The plaintiff’ also began inquiries on his 
own account, from wliich he liad reason to 
believe that the second defendant firm belong¬ 
ed to Kamlaprasad Munalal, the Station Master 
of Harpalpur, that no sucli per.son or firm as 
Ramlal Ramprasad, hy whom the hundis pur¬ 
ported to be drawn, ever existed and that the 
hundis and the railway receipt were fabricat¬ 
ed by the said Kamlaprasad Munalal or by 
some one at his instigation or in collusion 
with him for the purpose of defrauding the 
plaintiff. The plaintiff says that in accord¬ 
ance with the well-established custom 
among Shroffs and according to the rules of 
the Marwari Panch Shroff Association in 
respect of hwidis, the Shah wlio obtains pay¬ 
ment ofjja Shah Jog Hundis is, in the event 
of theturning out to be a false, fraudu¬ 
lent, stolen or forgedbound to refund 
the amount of the Intndi with interest, unless 
he produces the actual drawer or the person 
who committed the fraud. 

It was proved at the hearing that the above 
statement of facts as appearing in the plaint 
was not correct, in that the hundi was pre¬ 
sented for payment' to the plaintiff on the 
10th June by the first defendant and payment 
was then refused and was only made on the 
11th after the arrival tliat day of the railway 
receipt and after the payment by Kilachand 
of Rs. 5,600, being ninety per cent, of the 
price of the linseed supposed to be represent¬ 
ed by the railway receipt. It was also proved 
that the Marwari custom referred to in the 
plaint as declared in the rules of the 
Marwari Association is that in case of a 
coming in an/ fraudulent way if the 
party receiving the amount of the hundi 
receives it as a Shah, he is absolved from 
liability if he traces the hundi to its source. 
But if he does not do so, he must re-pay the 
amount of the hundi with interest.” 

According to the statement in the plaint, 
the fraudulent way here referred to covers 
not only the case of a forged but also of a 
stolen or lost genuine hundi. To the same 
effect is the plaintiff’s deposition. The first 
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issue raised was wliether the Imndi in ques- 
tion was paid on the responsibility of the first 
(letendant as a Shah and in accordance with 
tiij custom alleged. 

fhe plaintiff with reference to this issue 
deposed that he did not know the writer 
Kamlal or the firm of Munalal 
(xayaprasad and if he had not got thp 
railway receipt,.he would not have paid the 

htinih. Ho only paid on the Inindi and 
another hundi presented by another firm of 
bhroffs up to ninety per cent, of the value 
the goods. He paid the defendant’s 
iinndi 111 full and the other in part. He 
received Rs. 5,600 for the railway receipt 
from Kilachand before he paid the defend- 

^ learned Judge, however, di.spo.sed 
ot the first issue by .saying; “ The Shah 
< oes not guarantee the solvency of tlie 
drawer, he guarantees the genuineness of the 

h-nid, A, , 1 ,.,,^^^,,, 

unless he has funds in his hands belonging 

to the drawer or is willing to give him 
credit And he will not pay on presentation 
of a Shah Tog Hundi to a Shah unle.ss he 

IS .satisfied as to the respectability ot the 

Shah,a.sH,e looks to him in ca.se of any- 
tiling afterwards going wrong with tlio 

nfl-, ^hriram v. 

Bnlakidas Khemchand (1). Therefore this 

issue IS somewhat meaningless.” We are 

unable to accept this view, which was also 

pressed upon us by the appellant’s Counsel. 

In the case deculed by Sir Joseph Arnould 

maTt '‘’"‘«T'‘i l>«y"’ent were 

mailo to a Shah as such on a hundi which 

a terwards turneil out to bo stolen or lost, 

the drawee who ha.s paid is entitled to a 

otund from the Shah to whom it has been 

mistakenly paid („„ie.ss i,o otherwise 

litharges himself in the customary way) 

yii Joseph Artioiild says at paffe ‘•>9- “if 
-ms to me that this evidml .^iiig y 
eiKls to show that the drawee of the humli 

r;i 

aiKl respoctahility of tl.e Shah as onrortho 
pnneipiii ^rronnds in indnoini? him f> i 
payment without further inquiry ” * 


tl915 


not rest on a guarantee of genuineness. 
The liability of a holder who endorses a 
bill of exchange and passes it on under 
English Law is only that of a surety for 
the drawer and the acceptor, but his position 
does not involve any liability to the 
acceptor. 

We find it difficult to say what is the 
idea underlying the Marwari custom. It is 
perhaps this; that of two innocent parties, 
the one nearest in the line of successive 
holders to the person who committed the 
fraud must find out the guilty party at the 
risk of otherwise having to recoup the 
innocent payer. In the present case, how¬ 
ever, it appears to us that the first defendant 
was paid, not as a Shah, but as the indorsee 
for collection of a Imndi purporting to be 
drawn against the security of a document 
representing .900 tons of linseed, for pay¬ 
ment was in fact refused until the railway 
leceipt came to hand and had been sold for 
cash and no more was paid to the holders 
of the hundis than the exact amount realised 
on the railway receipt. This is a state 
of affairs not dealt with or contemplated 
in Davaltram Shriram v. Btdakidas 
Khemchand (1). The rules of the Marwari 
Association, which have been put, in relate 
to cases w'here the party who receives the 
amount of the Jumdi receives it as a 
ohah. If the plaintiff simply paid on the 
security of the railway receipt he would 
lave no equity to recover back the amount 
from the first defendant: see Leather v. 
bimp,vn (2) and Ba,rfer v. Chapman (3). 

Assuming, however, that there might be 
liability imposed on the first defendant 
>y reason of the payment to refund or to 
trace tlie hundi to its source, this would 
only be the case provided notice was given 
^^ltlnn a reasonable time of the discovery 

that is, provided the plaintiff 
os no ime in making this communication 
and claiming the refund: see Dalvatram 

V. Bulahdas Khemchami (1), 
le duty of the plaintiff cannot be put 
;"-ev than tliis, although the Hindu Law 
JiThant may not be so strict as to notice 

of kshonour as the English Law, as to 
' see Megraj Jagannath v. Gokaldas 

(j) (ISTH) -!) L. T. (Ji:;. 2 Asp. M. C. 17C. 
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MatJucmdas It is, however, quite clear 

that the plaintiff knew long l)efore the 
end of August that the hutuUs and the 
forged railway receipt were part of a 
fraudulent scheme of kite-flying perpetrated 
hy Kamlaprasad, the Station Master of 
Harpalpur, the owner of the second defend¬ 
ant’s firm, yet no notice was given till 
the demand of refund on the 25th September 
to the plaintiff, who in his ignorance liad 
continued to deal witli and give credit in 
account to the second defendant firm up 
to tlie end of the Marn year. It was upon 
this ground that the lower Court dismissed 
tlie suit and we agree that it was a sufficient 
ground. 

We are also of opinion tliat the hnmli liad 
been traced to its source” within the mean¬ 
ing of the ilarwari Association Rules l)eforo 
the first defendant received intimation of the 
fraud and that the second defendant’s firm 
was in the circumstances the person from 
whom the forged hnndi was bouglit” witliin 
the contemplation of Sir Joseph Arnould's 
judgment. The learned Judge tliinks, not 
because the second defendant only sent the 
hundi for collection to the first defendant, 
but as he gave credit in account for the pro¬ 
ceeds he was in effect the buyer of the hnudr. 
see Mtdchand Joharimal v. Suganchand Shirdaa 
(5). 

If the first defendant was only the holder 
for collection of a liiiudt handed to him by 
the second defendant’s firm who were tlie 
actual payee (and as it appears also the 
drawer), the second defendant’s firm would 
be the proper defendants to proceed against: 
see London and River Plate Bank v. Bank of 
Liverpool ( 6 ). 

We affirm the decree and dismiss the 
appeal with costs throughout, excluding 
however the costs of cross-objections other 
than that as to costs. 

Appeal dismissed 

Attorneys for the Appellants: Messrs. Maid, 
Hira Lai, Mody * 5 ’ Go. 

Attorne5''S for the Respondent: Messrs. 
Ardeshir, Hormiisji, Binshaw Co. 

(4) 7B. H. C. R. 0, C. J. 137 at p. 14>. 

(5) 1 B. 23. 

( 6 ) (lb96) I Q. B. 7 at p. 12; 65 L. J. Q. B. 80; 73 
h. T, 473. 


ilADRAS HIGH COURT. 

Second Civil Appeal No. .oijj. op IPH. 

Decemhei 8, 1914. 

Present: —^ifr. Justice Ayliiig and 
-Mr. Justice Tyabji. 

GADIAX CHETTI (die.)) and nrnpps— 
Defendants Nos. 2 and ^^Appellant.s 

versus 

VEERAPPA CHMTTI and ANOinER— 
Plaintiff and Defendant No. 1 
—Respondents. 

^ Erulrucr Ai-t (I ,.f ]y72), .sv. 2, ]7, 21, 114— 

Cou.Oilo.-alion—Ui' ila} of ronsidrrnfio,, i„ il'cnmcnt, 
eci>h'tifi.ir>j value,,/-B„,Aon <>/.An'Un,,/ of. 
Ai>'(‘it:U f.t paym('n( ..fconsidciarion' in a niorrgage 

is ail adniissiim bv the iiifjrtgauor Mifldii 
t)ir niraning of .soctions ] 7 and 21 of rlio Kvidenco Act 
andniay l)c j.rovcd against a per.sou ciainiing under 
Imn. tliongli not a parly to tlic dociinicnr. 

Br.i jr.4nr !je PeAmkar v. Builh niu:lh', 0 C. 
26S at p. 277: / C. L. K. ({; ^[aiiuli'ir Simpi v, Sainirtd 
A -1.2S at p. 4:i0; H'. X. (ISOo) 93 ,. 

ph»*hm PurmcsJitr Dufjtl Dffhcf/, o Q Jj J ( 533 . 

fuT' -r “C. j- J, (wb; 

o M. L. 1 . 08 , reh‘rrecl 

\\ licthcr a spccilic jiicco of evidence is enoii(>-ii for 
d.scliarging the hunl.ni <.f ],ro .f is a (|uestion 
primardy concerned wirh tlu^wcighr to lie given to 
tliat jiit'ce of evidence andi.s not a ((nestionirf law 
Where each parry lias adduced evidence tendino* 
respectively to prove and disprove a f:ict in issue’ 

tlie im))or(ance of burden of proof disappears abnost i 
entirely. 

13 Ch-Holhri Mnhom. 

7,ron[eh<l( IFus'o, Khan v. Pn'MaurJir l)^., l7Tnd 
Cas. 306: 17 C. W. X. 49: 12 M. L. T. S0'>- 1.5 0 C 
27S; (1912) M. W. X. 1052; .34 A. 5l];14’Bom L R 
1073; 10 A. L. J. 373; 16 C. L. J. (ii9; 23 b. J. 741 

3!) 1. A. GS (P. c.), Chariarv. j'cevavclll 

Kri.4,n'n,r, Chinar, 19 Iml. Cas. 452; 13 W L T 335 - 
(19 3) M. W. X. 355; 24 M. L. J. .517, followed 
Tlie mere ))roof of acknowledgment of receipt of 
consideration does not necessarily sliift tli- burden of 

proof, or must not necessarily be taken as insuffieienfc 
to sliift the burden of proof. 

Second appeal against the decree of tlie 
Court of the Subordinate Judge of 
Nagapatam, iu Appeal Suit No. 933 of 1909, 
preferred against tliat of the District Miinsif 
of Pattukotta, in Original Suit No. 41 of 
1909. 

Mr. 2\ Bangachariar, for the Appellants. 

l)r.^ S. Sicaminadhan, for the Respondents. 

This appeal coming on for hearing on 

the 19th September 1913 and on the 7th and 

Sth December 1914, the Court delivered the 
following 

JUDGMENT.—The only question involv¬ 
ed in this appeal is wliether the mortgage 

of the 9th August 1SS9 (Exhibit C in the 
1 * n I * 1^ is supported 

by con.sKlei-ution. Both the lower Courtg 
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liave found that issue in the affirmative. 
But it has been argued before us on behalf 
of the appellants that the decisions of the 
lower Courts are erroneous in law. 

Mr. Rangachariar argued, in the first 
instance, that the lower Courts erred in 
permitting the plaintiff to prove and rely 
upon the acknowledgment of receipt of con¬ 
sideration contained in Exhibit C, to which 
document the 2nd defendant was not a party. 
He relied upon Brajeshioare Pesliakar v. 
Budhanuddi (1); Manohar Singh v. Snmirta 
2{uar (2) Ghiirpkekni v. Purmeshar Dayal 
Biibey (3) and Bisheswar Dayal v. Harhans 
Sahay (4) which decisions, he contended, laid 
down that a recital of payment, though it 
may bind a party to the document containing 
the recital, will not be evidence against 
the appellant, because he was not a party 
to the document. We cannot accede to this 
argument. Sections 17 and 21 of the Evidence 
Act seem to us to provide for the point 
in question. An acknowledgment of receipt 
of consideration is, under the circumstances 
we are considering, clearly such a statement 
as is defined as an admission in section 17 ; 
and section 21 provides that an admission 
so defined is relevant and may be proved, 
not only as against the person who makes 

it, but also his representative-in-interest. 

Mr. Rangachariar could not deny that the 
appellant was a representative-in-interest of 
the person \yho made the admission. We, 
therefore, think that the lower Courts were 
right in permitting the acknowledgment to 
be^ proved as against the appellant. 

^ The next point taken was tliat the lower 

Courts erred in shifting the burden of show¬ 
ing- want of consideration on to the second 
defendant, after the acknowledgment of 
receipt of consideration contained in Exhibit 
C had been proved. Reliance was placed 
on SaM. Singh v, Ajndhya Porshad (5), where 
it is stated as follows The burden of 

^ primarily on the 

plaintiffs to establish payment of considera- 

tion, and as against the transferee who was 

110 par^ to tlie bond and had no suflicient 

knowledge of the circumstances under wliicli 

(1) O^C. 2G8 at p. 277; 7 C. L. K. (i. 

(4) 6 C. L. J. 05!); ;t h. T. OS' 

15 Iml Cns. 121; 10 A. L. J. lOS. 
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it was executed, that admission is of very 
little value, and, in our opinion, is insufficient 
to shift the burden of proof on to the 
defendant transferee.” Did the learned 
Judges who decided that case intend to lay 
it down as a proposition of law that the 
burden of proving consideration can in no 
case be discharged and shifted merely by 
proof of the adcnowledgment of receipt of 
consideration ? We are not prepared to say 
that they intended to do so. But if they 
did, we must with deference express dissent 
from that proposition. 


It seems to us that it is impossible to 
lay down in broad terms as a proposition 
of law that, after a person on whom the 
burden of proof lies has adduced any specific 
piece of evidence,—such as an acknowledgment 
of the receipt of consideration—the burden 
of proof is not shifted from him. Whether 
a specific piece of evidence is enough for 
discharging the burden of proof is a question 
primarily concerned with the weight to be 
given to that piece of evidence, and is not 
a question of law. In this connection it may 
not be out of place to point out, what has 
often been pointed out before, that where 
each party has adduced evidence tending 
respectively to prove and disprove a fact 
in issue, in such cases the importance of the 
incidence of the burden of proof disappears 
almost entirely. See Hall v. Venkatakrishna 
(t)); Chaudhri ^Johammad Mehdi Hasan Khan 
V Sri Mandir Das (7) cited in Kuram Krishna* 
ma Chariar v. VeerarelliKrishnama Chariar{S\ 
It must seldom happen, especially in view 
of section 114 of the Evidence Act, that 
the acknowledgment of payment is the only 
matter which the Court can consider in 
coming to a conclusion whether or not con¬ 
sideration passed. Even if the proof of the 
recital is the only formal evidence adduced, 
the circumstances surrounding the ti'ansaction 
in question, tlie relationship of the parties 
to tlie suit and various other matters would 
al ett the weight to be given to the 

acknowledgment. Hence, it may be that in 


U O C. 278; M. W. N 052- 34 A 61- 

mT J C* h. i.629;’ 

2 ] 1T- 3So, a9.3) M. 
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some cases not only would proof of ac¬ 
knowledgment be sufficient to shift tlie 
burden, but Avould be held sufficient to 
counterbalance a great deal of other evidence 
produced against the contention that con¬ 
sideration passed, if such evidence does not 
favourably impress the Judge before wliom 
it is tendered. On the other hand, the 
circumstances may be such as to make the 
Judge disinclined to attach any weight to 
the acknowledgment. It seems to us material 
in this connection to advert to section 3 of 
the Evidence Act, where it is stated when 
a fact should be said to be proved, dis¬ 
proved, or not proved, respectively :— 

“ A fact is said to be proved when, 
after considering the matters before it, the 
Court either believes it to exist, or considers 
its existence so probable that a prudent 
man ought, under the circumstances of the 
particular case, to act upon the supposition 
that it exists.” 

** A fact is said to be disproved when, 
after considering the matters before it, the 
Court either believes that it does not exist, 
or considers its non-existence so probable 
that a prudent man ought, under the 
circumstances of the particular case, to act 
upon the supposition that it does not 
exist.” 

‘‘ A fact is said not to be proved when 
it is neither proved nor disproved.” 

It is impossible, therefore, in our opinion, 
to state broadly either that the mere proof 
of acknowledgment or receipt of consideration 
must necessarily shift the burden of proof 
or must, if taken by itself, always necessarily 
be insufficient to so shift the burden of 
proof. 

The second point taken on behalf of the 
appellants was that apart from the question 
of the burden of proof and even assuming 
that it rested on the defendants, on the 
facts found by the learned Subordinate 
Judge, the irresistible legal inference was 
that no consideration had passed. 

In order to consider this second point it 
is necessary to state the main facts connected 
with the transaction which is the subject- 
matter of the appeal. One Dorasami Theyan 
was at one time indebted to a firm which 
consisted apparently of three partners 

(1) The 2nd defendant, 


(2) One Chidambaram Chetty, who was 
tlie f.ither-in-law of the plaintiff and who 
for the purpo.ses of the present question 
may be considered to be identified in interest 
with the plaintiff. 

(3) One Raman Chetty, with whom we 
are not directly concerned. 

Exhibit C is a mortgage dated 9th August 
I8S9 from Dorasami, the debtor of the firm, 
and purports to be executed for a considera¬ 
tion of Rs. olO, which sura is divided into 
two portions :— 

(1) Rupees 35 thereof were purported to 
be paid in cash. 

(2) Rupees 475 were stated to be outstand¬ 
ing from Dorasami to Chidambaram Chetty 
and the plaintiff agreed to pay off that sum. 

Mr. Rangachariar attacked the existence 
of the latter portion of the consideration 
and argued 

(1) that there were no debts due to 
Chidambaram Chetty at the time that 
Exhibit C was executed; 

(2) that prior to the execution of Exhibit C 
the only debts due from Dorasami (the 
executant of Exhibit C) to any members of 
the firm were evidenced by Exhibits III, 
lY and Y; 

(3) that the debts under the said Exhibits 
had been paid off at the time when 
Exhibit C w^as executed and were found to 
be so paid off by the Subordinate Judge; 

(4) that tlie 2nd defendant purchased 
wdiatever interest Chidambaram Chetty had 
in the said debts (see page 16, lines 35 to 
37), so that as between Chidambaram Chetty 
(or the plaintiff) and the 2nd defendant 
there could not be any consideration for 
Exhibit C. 

Shortly stated, therefore, Mr. Ranga- 
chariar’s argument is that the only debts 
that could have formed the consideration 
for Exhibit C w'ere, and have been found 
to be, non-existent and, therefore, there is 
no consideration for Exhibit C. 

\Ye think that so far as the debts evi¬ 
denced by Exhibits III, lY and Y are 
concerned, this contention is right. It re¬ 
mains to consider wdiether those were the 
only debts proved or alleged to be existing. 
It is argued that they were and that that 
fact is established becau.se, 
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(1) according to the case of both parties 
there was a settlement of accounts not many 
montlis before Exhibit C was executed, and 
in this account all the debts due from 
Dorasami must have been included and 
consolidated. 

(2) Exhibit Vlir, which was executed in 
favour of the 2nd defendant after the 
settlement of accounts but before Exhibit C, 
was in consideration of the sliares due 
both tf) the 2nd defendant and to Chidamba¬ 
ram Chetty out of the debts outstanding 
against Dorasami. Exhibit VIII is the only 
document in favour of 2nd defendant. If 
there liad been debts other than those 
referred to in Exhibit VIII for payment 
off of the 2nd defendant’s share in those 
debts, there would have been a document 
in favour of the 2nd defendant corresponding 
to tlie document Exliibit C, which is in favour 
of the plaintiff. 


(3) Exliibit C following Exhibit VIII 
purports to ho in consideration of Chidam¬ 
baram Chetty\s sliare in the debts wliich 

very share was tlie consideration for 
Exliibit C. 

(4) Exhibit VJII specifically mentions Ex- 
liibitslll, IV, V as beingevidence of the debts 
due from Dora.sami, but Kxhibit C does not 
particularise any debts. 


It IS clear, however, that Dora.sami Thevf 
was deeply indebted to the firm of whit 
the 2nd defendant was a partner and al 
that tile doeuments ho was willing to pa 
are not neces.sarily in exact accordance wii 
the facts. It would not be safe to say th; 
because tbeso debts evidenced by Exbibi 
Ill, ly and V were non-existent, there we 
no other debts wbicb could have been tl 

consideration for Exbiltit C. 

Hence it was open to the lower Courts 
hnd one of those .sets of circumstances 
Ka) that as a matter of fact there woi 
other debts wl.u-b might have been 
considm-afion for Exhibit C ; 

foi Exhilnt C and tiiat as between him ji 
Chula,nl,ara", fhorc hein,^ considoration. I 
-nd defendant eould not urge that Exliibit 
was witiiout eonsidoration • and 

either conduct h 

(i) estopped liiniself from questioning t 




fact that there was consideration for 
Exhibit C, or 

(ii) at least furnished evidence on which 
there might be a finding against 
him. 

The Subordinate Judge refers to some of 
these matters in paragraphs 8 and 9 of his 
judgment. They are, hosvever, not quite 
easy to follow. He certainly seems to have 
misappreciated the significance of the prior 
events. For so far as the partnership suit, 
Original Suit No. 16 of 1890, is concerned, 
the plaintiff was not a party to it. The 
proceedings in that suit could not avail the 
plaintiff, unless it had been found that at 
that time the appellant before us had obtain¬ 
ed a decree against Chidambaram on the 
basis of Exhibit C being for consideration, 
and that the amount that Chidambaram was 
ordered to pay to the 2nd defendant in that 
suit was on this basis. There h no finding 
to that effect. 

Secondly^ as to the novatio to which the 
Subordinate Judge refers, it is difficult to 
understand his meaning. 

Finally^ as to the execution proceedings 
referred to in paragraph 9 of his judgment, 
the fact that the appellant attached Exhi¬ 
bit C as if it were an as.set does not amount 
to an admission, still less estoppel, as regards 

the validity or enforceability of the transac¬ 
tion referred to. 


iUl 


nangacliariar, therefore, asks us 
semi the case down for a finding on U 

^ matter of fact tl 
plaintiff made any payment to Clddambaran 
his fatlier-in-law, in consideration of Eshib 

O. I he ilunsif l,„s found that there wt 

such payment. Tlie Subordinate Judge hs 

.10 dealt with tin's point. AVe have thougl 

It hotter to hear Mr. Ikngachariar on th 

qiiostion and to find on it ourselves instea 
<jf calling for a linding. 


plaintiff himself, who was called as d 
ants witness No. 1. His examinati 
(liicf is, therefore, in the nature of 
examination. In spite of this the Mnns 
heard evidence believe 

evidence, and in the circumstances o 

•’ ■■''''i‘^‘.’‘e >>s to'arrive at a dii 

conclusion. It may be added that 

cfeicnce to part of the coqsiderntic 


« 
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Exhibit C, consisting of Rs. 35 paid in cash, 
Mr. Rangachariar concedes that a decree 
might and ought to be passed against him. 

Taking all the circumstances together, it 
seems to us that the lower Courts were right 
in proceeding on the basis that there was 
consideration for Exhibit C and in passing 
a decree on that footing. 

The second appeal will be dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1884 of 1912. 

May 20, 1914. 

Present: —Mr. Justice Fletcher and 
Mr. Justice Richardson. 

MUKUNDA LAL CHUCKERBUTTY and 
ANOTHER—Plaintiffs—Appellants 

versus 

MANMOHINI DEBT and another— 
Defendants—Respondents. 

Hindu Lmv — Succession—Sonless icidoiced daughter, 
right of—Possession adverse to deceased agnate — 
Limitation. 

According to Hindu Law a sonless widowed 
daughter is not an heiress of iier father. 

Where, therefore, a sonless widowed daughter 
remained in possession of her deceased father’s pro¬ 
perty for over 30 years and it was not shown that she 
had re-marriedr 

Held, that she was in possession of the properties 
adversely to the agnates of her deceased father and 
tliat tlieir suit was barred by limitation. 

Appeal against the decree of the District 
Judge Birbhoom, dated 30th March 1912, 
affirming that of the Munsif, first Court, at 
Bolpur, dated 31st March 1911. 

Babu Sicsliil Madhah Mallik, for the Appel¬ 
lants, attempted to make out a case under 
section 5 of the Hindu Widows’ Re-marriage 
Act (XV of 1856). 

Babus Hemendra Nath Sen and Sajani 
Kant Sinha, for the Respondents, referred 
to section 4 of the Act and pointed out that 
at the time the succession opened to her, 
Sri Sundari was already a sonless widow. 

JUDGMENT. 


missing an appeal from the judgment of the 
Mun.sif, dated 31st March 1911. The suit 
was brought to recover possession of certain 
moveable and immoveable properties by the 
agnates of one Shiban Chuckerbutty, who 
died many many years ago, leaving liis widow 
and a daughter who, for the purposes of 
this case we must assume, was a widowed 
daughter who was also sonless. On the 
facts as found by the learned Judge of 
the lower Appellate Court, after the death 
of the widow, tJie daughter succeeded to the 
properties and the only question that we 
have got to consider in this case is, whether 
the plaintiff’s suit is barred by limitation. 
The determination of that question depends 
on the question as to wliether 

the daugliter of Shiban Chuckerbutty, tliat 
is Sri Sundari, took the properties as the 
heiress of her father or whether she was 
in possession of them adversely against tlie 
heirs. The point has been argued witii con¬ 
siderable force by the learned Vakil for 
the appellants and, notwithstanding these 
arguments, I remain unconvinced that, ac¬ 
cording to the Hindu Law, a sonless widow 
is an heir. The arguments put forward by the 
• learned Vakil are rather for the reformer than 
for the Law Courts. The matter can be 
based chiefly on the construction of the Hindu 
AVidows’ Re-marriage Act XV of 1856. Sec¬ 
tion 4 of the Act may be of some import¬ 
ance, because it expressly excepts a widow 
marrying again from succeeding to any pro¬ 
perty which before the passing of the Act 
she would have been incapable of inheriting 
by reason of her being a childless widow. 
It is quite true that Siu Sundari was not 
childless but only sonless. There is nothing, 
however, to show that Sri Sundari ever 
did marry again and if she has not married 
again, she is governed by the rules appli¬ 
cable to the other Hindus. It cannot 
be suggested, notwithstanding tlie state¬ 
ments in the text-books, that in an 
ordinary case of Hindu succession a sonle.ss 
widow is an heir. In my opinion, the 
present appeal fails and must be dismissed 
with cost's. 

Richardson, J.—I agree. 

Appeal dismissed, 


Fletcher, J.—This is an appeal from a 
judgment of the learned District Judge of 
Dirbhum, dated the 30th March 1910, dis- 
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COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revenge PETixroN No. 8 of 1913-14 of Baba 

Banki District. 

April 28, 1914. 

Present :—Sir Duncan Colvin Baillie, S. M., 

and Mr. Tweedy, J. M. 

SURAJ BALI—Plaintiff—Appellant 

versus 

Mmamviat GOVINDA and another— 
Defendants—Respondents. 

Juriadictioii of Civil and Revenue Courts—Oudh 
Rent Act {XXII of 1886), Civil Court decree 

for poiff<eK!^ion — Decree-holder not in postse^ision — Por.<es- 
sion, actual, idth tenants from uhom judgment-debtor 
realised rents. 

A person f(ot against a lamhardar a Civil Court 
decree for possession of a patti and was rofoiTcd 
to the Revenue Courts as regards Tnesno profits, but 
even after tlie decree was passed, tlie lamhardar 
continued to collect rent from the tenants in actual 
possession of the land comprised in the patti. 
Subsequently the decree-holder, treating the 
lamhardar as a tenant under section 127 of the 
Oudh Rent Act, issued against him a notice of 
ejectment: 

Held, that section 127 of the Oudh Rent Act was 
not applicable to the case and that the notice ought 
to be cancelled. 

Held, further, tliat the remedy of the decree-holder 
lay in the Civil Court. 

Appeal from the decree of the Officiating 
Commissioner, Fyzabad, dated 1st August 1913, 
upholding tliatof the Assistant Commissioner, 
Bara Banki, dated 27th March 1913. 

Babu Pratap Chandra Gupta, ior the Appel¬ 
lant. 

Mr. K. Darahjee, for the Respondents. 

JUDGMENT. 

Baillie, S. ;M. (^2>n7 16///, 1914).—The 

appellant in this case is the lamhardar 
of the mahaJ. He was sued in tlie Civil 
Courts by the respondent for possession 
of a 9-anna 8-pie patti and in 1911 a 
decree for possession was given against liim, 
but it was stated as regards mesne protits 
that respondent sliould proceed by way of suit 
against the lamhardar in the Revenue Court. 
Subsequently to this decision the lamhardar, 
appellant, continued to collect the rents in the 
land of which po.s.session liad been given to 
the respondent by the Civil Court decree, and 
on the 1st August 1912 he got a decree in his 
favour for arrears of rent due from certain 
tenants. 'J’he Commissioner states that ap¬ 
pellant retained cultivating possession after 
the Civil Court decree. There appears to bo 


on record nothing whatsoever to support this 
finding. Appellant is not himself in posses¬ 
sion but he collects the rent from the tenants 
who are in possession. The case appears to _ 
me to be one in which section 127 is entirely 
inapplicable. Respondents’ remedy is in the 
Civil Courts. 

I would allow this appeal, cancel the notice 
of ejectment, but in the circumstances, as 
appellant appears to be adopting a position in 
defiance of the Civil Court’s finding, I allow 
costs in any proceedings in this case. 

Tweedy, J. M.—I concur. The findings of 
the lower Courts seem to me most extraordi¬ 
nary. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1067 of 1912, 

November 17, 1914. 

Pi'esent: —Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

SINNASAMI GOUNDEN alias PALANI 
GOUNDEN and others—Defendants 
Nos. 2 to 4— Appellants 

I'ersus 

SUBBANA GOUNDEN and another— 
Plaintiff and Defendant No. 1— 

Respondents. 


Hindu Law—Joint family — Co-parcener, exclusion of 
—Purchaser from co-parcener out of possessionOnus^ 
Limitation Act {IX of 1<X)8), Sch. I, Arts. 136, 144. 

Wlicre a member of a joint Hindu family was 
refused partition of his share and remained out of 
possession and received no profits for over 12 years 
and was denied even maintenance: 

Held, that lie not merely did not participate in, hut 
was excluded from, the joint family property. 

Jnganatha v. Ramahhadra, 11 M. 380 at p. 392. 
followed. 

Where a person purchases a property from a 
member of a joint Hindu family who was out of 
])Ossossion, the onus lies on him to show that hia 
vendor was excluded within 12 years of the suit. 

Second appeal against the decree of the 
Court of tlie Subordinate Judge of Coimbatore, 
in Appeal Suit No. 59 of 1911, preferred 
against that of the District Mnnsif of 
Tiruppur, in Original Suit No. 76 of 1910. 

^Ir. L. VenJeataraghava Aiyai\ for Mr. 
Tj. a. Govindaraghava Aiyar, for the Ap¬ 
pellants. 

Jlr. ,S\ Besikarhanar, for Mr. S. Srinivim 
Aiyangar, for the Respondents. 
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JUDGMENT.—The defendants in the 
suit form which this second appeal arises 
form an undivided Hindu family, the 4th 
defendant being the father and defendants 
Nos. 1 to 3 his sons. The plaintilf, as 
purchaser under a registered sale-deed of 
the share of the 1st defendant in the move- 
able and immoveable properties belonging to 
the joint family, sued for partition and 
delivery of the 1st defendant’s share therein 
with mesne profits. The suit was dis¬ 
missed by the District Munsif, but succeeded 
on appeal to the Subordinate Judge. Tlie 
defendants Nos. 2, 3 and 4 are the appellants 
before us. 

It is common ground that the Lst defend¬ 
ant executed to his father (tlie 4th 
defendant) the agreement Exhibit I, dated 
10th November 1894, by which in con¬ 
sideration of the fact that 131 acres of 
land were assigned to the 1st defendant 
by his father for maintenance without 
powers of alienation as well as cattle, sheep 
and other moveables absolutely for his 
share, the 1st defendant agreed not to 
demand partition of the family properties, 
except as regards the moveables already 
given to him, during the life-time of his 
father and of his step-motlier, tliat is, the 
mother of defendants Nos. 2 and 3. It 
is found by the District Munsif (and tlie 
Subordinate Judge adopts the findings) that 
the 1st defendant only enjoyed the property 
assigned to him by Exhibit I for one 
year and that then, having .squandered 
all the moveable property he got by Ex¬ 
hibit I, he demanded a share in the family 
property but was refused by the 4th 
defendant, his father, who drove him out 
of the family and thereafter refused to give 
him any maintenance whatever. This was 
in 1895. From that time onwards (a 
period of over 13 years before the suit 
was brought) the 1st defendant has lived 
away from his family maintaining himself 
by keeping a pial .school and doing cooly 
work, and has not enjoyed or been main¬ 
tained out of any of the family property. 
The 4th defendant appears to have recovered 
possession even of the land assigned to the 

lst defendant by Exhibit I in 1895. The 
plaintiff^ who is the cousin of the 1st defend¬ 
ant, admits that the 1st defendant demand¬ 
ed a share in the family property but was 


refused. He, however, tried to show that 
this occurred in 1903, but the lower Courts 
have not accepted that version. 

Tile sale-deed upon which tlie suit 
is based is dated 30th September 1908. 
As the plaintiff's father and brother had 
attested Exhibit I and plaintiff is the 1st 
defendant’s cousin, the District ifunsif held 
that the plaintiff was fully aware of the 
existence of Exhibit I. In view of this 
and upon the construction of Exhibit I 
he concluded that the agreement was 
binding both on the 1st defendant and 
the plaintilf and that, therefore, the suit 
was not maintainable during the life-time 
of the 4tli defendant and his wife, havin'^ 
regard to the terms of the document. The 
District Munsif further held that the 
refusal of the 4th defendant to grant the 
1st defendant's request for partition in 
1895 and the subsequent facts amounted 
to an exclusion of the 1st defendant from 
posse.ssion of the joint family property to 
the knowledge of the 1st defendant and 
tliat, therefore, the suit was barred by 
limitation, having been brought more than 
twelve years from the date of exclusion. The 
Subordinate Judge, on the other hand, held 
that Exhibit I, being devoid of considera¬ 
tion, was not binding either on the 1st 
defendant or the plaintiff and that the 
4th defendant’s refusal of partition was 
not meant to exclude the 1st defendant 
from a share, but merely to prevent him 
squandering it and that, therefore, there was 
no bar by limitation on the ground of 
the 1st defendant’s exclusion. The appel¬ 
lants attack these conclusions of the Sub¬ 
ordinate Judge. It is, however, unnecessary 
to deal with the contentions of the appel¬ 
lants upon the first point, namely, as to 
the validity and binding effect of Exhibit 
I, as we are clear that upon the second 
point the conclusion of the Subordinate 
Judge cannot be upheld. The finding is 
that the 1st defendant was not only refused 
partition in 1895 but also that from tiiat 
date he has not been in possession nor 
received any of the proceeds of the joint 
family property. The 1st defendant was 
thus excluded from the joint property [see 
Jaganatha v. Ramabhadra (l)]. It was not 

(1) 11 M. 3S0 at p. 392. 
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merely a ease of non-partioipation, as it is 
found that the 4th defendant refused the 
1st defendant even maintenance subse- 
rinentlv The view of the Subordinate Judge 
that the refusal of the 4th defendant was 
not meant to exclude the 1st defendant 
from his share but merely to prevent his 

squandering it, is not based on any evidence 
On the other hand, the facts that tlie 4th 
defendant took back the piece of lan^d 
assigned to the 1st de endant and sub¬ 
sequently refused to allow the 1st de end¬ 
ant any maintenance whatever tend to 
show that exclusion was intended Ihe 
defendants have nowhere conceded ^as the 
Subordinate Judge erroneously observes) 
that the 1st defendant has not lost his 
right to a share. The Subordinate Judge 
relies on Exhibit I as containing an ad¬ 
mission of the 1st defendant’s right to a 
share but Exhibit I does not prevent the 
defendants Nos. 2 to 4 from proving, as tliey 
have done, that the 1st defendant was subse¬ 


quently excluded. 

In these circumstances, it lay upon the 
plaintiff who bought the 1st defendant’s 
share when the 1st defendant was out of 
possession, to show that he brought the 
suit within 12 years from the date on 
which the l.st defendant was excluded from 
the joint family property, whetlier the 
Article applicable is Article 13(1 or 144 of 

tlio liimitation Act [see Ram Lahhiv. Dnrga 

Ckanm (2)] As to this the lower 
Courts have rejected plaintiff’s version that 
the 1st defendant was refused partition 
only in 1903, and have found that the 
exclusion of the Ist defendant dated from 
1895. The suit is, therefore, barred by 


limitation. 

The decree of the Subordinate Judge is 

reversed and that of the District Munsif 

restored with costs here and in the lower 

Appellate Court. 

Appnd allowed ; Suit dismissed. 

(2) 11 c.csa 


BOMBAY HIGH COURT. 

Original Civil Jorisdictiox Spit No. 29 

OP 1914. 

September 19, 1914. p 
Present: —-Mr. Justice Macleod. 

AMIRBIBI—Plaintipk 

versus 

AZIZABIBI and others—Dependants. 
MusaaJmaiis Walcf VnlidatiTig Act (FJ of 1913), 
retrospective effect of. 

The Mussalman Wakf Validating Act, 1913, refers 
solely to u'okfs created after the Act and has no 
retrospective effect. 

Messrs. Mtilla and Mirza, for the Plaintiff 
and defendants Nos. 1 and 2. 

Mr. Jardine, Acting Advocate-General, for 
Defendant No. 3. 

JUDGMENT.—One Shaik Abdulla hin 
Sbaik Bbrahim, a Sunni Muhammadan, died 
at Bonibay on or about the 14th of August 
1906, leaving him surviving as his only heirs 
according toMuhammadanLaw twodanghtera, 
Arairbibi and Azizabibi. By a deed-poll 
dated the 23rd March 1901 the said Sbaik 
Abdulla declared in effect that be held certain 
property belonging to lum in Huzaria Street in 
wakf as a mutawali or trustee upon the trusts 
following, viz, :— 

“(u) Out of the net rents of the said 
property to feed five Fakirs every Friday 
night, to pay for reading the Koran 
every month and for Fatiba cereSftonies in 
the months of Mubarram, Rabiulakbar, Rajab 
and Ramzan and for offering every month 
oil two and a half seers for lighting the 
Masjid situated in Huzaria Street. 

“(t) To pay the balance of the said rents 
to his daughters and any other child that 
might thereafter bo born to the settlor in 
equal shares for their maintenance and the 
maintenance of their children therein named, 
and after the death of his daughters to 
pay the same to the second defendant 
and the said Yakuhkhau and Dawood- 
khan and their descendants generation after 
generation as well as the settlor’s descend¬ 
ants, male or female, generation after 
generation. 

“(r) On failure of descendants to nse the 
balance of the said rents for the benefit 
of the settlor’s community or for meritorious 
acts or for the use of the said Masjid as 
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tlie trustee for the time being might think 
proper." 

The annual gross income of tlie property 
is said to be Rs. 960 and the annual net 
income about Rs. SCO. Tlie amount re¬ 
quired for the purposes set forth in sub- 
clause {a) of paragraph 2 of tlie plaint is said 
to be about Rs. 64. 

Tlie plaintitf as one of the daugliters 
of tlie deceased, has tiled this suit against 
her sister and her sister’s son and the 
Advocate-General, praying that it may be 
declared that the sai<l deed-poll is void 
and of no eifect and that the plaiiitifi: 
and the Hrst defendant as the sole heirs 
of the said Shaik Abdulla are absolute¬ 
ly entitled to the said immoveable pro¬ 
perty. 

The deceased had executed a similar 
deed-poll in respect of another property 
on the same day and that deed-poll was 
the subject-matter of Suit No. 857 of 
1911, in which a decree was passed on 
the I3th February 1912 by i\fr. Justice 
Beaman, by which it was declared that 
the deed of settlement mentioned in the 
plaint was null and void except as re¬ 
gards the charities mentioned in Exhibit B 
to the plaint. The decree further 
ordered that plaintiff and the first defentl- 
aut should invest a certain sum to provide 
for those charitable purposes, and declared 
that Avhen they had so done they would be 
absolutely entitled to the immoveable property 
mentioned in the deed. 

It cannot be doubted that under the 
decisions of the Privy Council, the deed 
in this suit would have to be declared to 
be void except as regards the charities 
mentioned in sub-clause (n) of paragraph 2 of 
the plaint. But it has been contended 
that those decisions no longer apply now 
that the Mussulmans Wakf Validating 
Act, VI of 1913. has been passed. It is 
argued ^bat the eifect of that Act is re¬ 
trospective and that all deeds of wakfs 
hitherto created which might be declared 
void and of no eifect, if brought before 
the Courts, are now made good, and there 
is some ground for that argument in the 
preamble of the Act. But there is a 
distinct conflict between the preamble of 
the Act and the Act itself, The preamble 

runs as.follows 


“Whereas doubts have arisen regarding 
the validity of wakfs created by persons 
professing tlie ^lus.salnian faith in favour 
of themselves, their families, cJiildren and 
descendants and ultimately for the benefit 
of the poor or for other religious, pious 
or charitable purposes; and wliereas it is 
expedient to remove .such doubts; It is 
hereby enacted—” 


A preamble sets fortli tlie reason for the 
particular Act of the Legislature and 
foreshadows wliat is intended to be effected 
by the Act. But to .sec what has been 
actually effected by the Act, one mu.st 
look to the Act itself; and the Act seems 
to have failed entirely to produce the 
eifect which, it might be gathered from 
the preamble, was intended, that is to 
say, iiiteiideil according to the construc¬ 
tion put upon it by the Advocate-General. 
The word “created” in the preamble might 
be read as including, not only wakfs to 
be created in the future, l)ut also wakfs 
already created in the past. It may Inive 
been the intention to validate all wakfs 
wbicb could be set aside under the pre¬ 
vious decisions of tiie Privy Council when 
they came before the Courts, or it may 
have been intended that if such wakfs 
were created in future, they would under 
the Act be held good. These are the 
alternative constructions wliieh can be 
applied to tlie preamble. Then tui-iiing to 
the Act itself, it curiously enough does 
not provide, as is usually the case, for the 
date on whicli the Act shall come into 
force. Therefore I presume the Act came 
into force on the day it received the assent 
of the Governor-General in CouiiciJ. Tlie 
Act refers solely to wakfs which sliall he 
created in the future. Section 3 says: 
“It shall be lawful for any person pro¬ 
fessing the Mussalman faith to create a 
wakf which in all other respects is in 
accordance with the provisions of Mussalman 
Law, for the following among other pur¬ 
poses:—” 


There is nothing in the Act about wakfs 
which are already in existence when the 
Act was passed, and there is nothing in 
the Act which enables me to hold that 
the provisions of the Act shall apply to 
such wakfs; and, therefore, in my opinion 
whatever the intention of the Legislature 
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may have heen, it has by this Act only 
enabled Muhammadans in future to create 
tvakfs by deeds which, under the pre¬ 
vious decisions, would be liable to be 
set aside as contrary to the provisions of 
Mussalman law, and, therefore, as regards 
this wahf which was created in March 
1901, the old law applies. As the deed 

is clearly intended to effect a permanent 
settlement of the property on the settlor’s 
descendants and the ultimate gift to 
charity is purely illusory, the deed must 
be set aside except as regards the charities 
referred to above which can be given 
effect to. 

It has been arranged between the Ad¬ 
vocate-General on the one hand and the plaint¬ 
iff and the defendants on the other hand 
that Government promissory notes of the 
nominal value of Rs. 2,400 should be 
purchased and should be settled in trust 
to provide for those charitable purposes. 
After that has been done, the property 
will be declared the absolute property of 
the plaintiff and the first defendant. 

Costs will come out of the settled property, 
those of the third defendant as between 
attorney and client. 

Deed set aside. 

Attorneys for the Plaintiff : Messrs. Sahnis 
and Goregaonkar. 

Attorneys for the Respondent : Messrs. 
Little 4’ Co. 


CALCUTTA HIGH COURT. 

Skconi) Civil Appeal No. 7G7 of 1912. 

June 5, 1914. 

Fresent'. —Sir Lawrence Jenkins, Kt., 
Chief Justice, and !Mr. Justice N. Chatterjea. 

BALAUHADRA PRISTE and others— 
Defen dants—Appellants 

versus 

JAGANNATH MAHAPRABHOO, 

T’llR0U0H SUl’ 1:K1 N rENDENT, 

Raja j\IAKUNDA DEB— Plaintiff- 

Respondent. 

J’Juhancemrnt of rent, suit for—Rent unvaried Jor 20 
years before suit—Bengal Jtent Act (X of 1850), .<?. 16— 
Presumption, hoio displaced—Tenure appertaining to 
endoiement—Uorcrnnient sanction, u'hcther nccessanj 
for suit for enhancement of rent. 

W'luTO it is found ns a fact that a ti'iiurc, though 
held at a rent which has not heen varic'd for a i)erio(l 
of 20 years before suit, came into existence for the 


first time long after the date of tha Permanent 
Settlement, the presumption provided for in section 
16 of Act X of 1859 is displaced and the tenure is 
liable to an enhancement of rent. 

Tlie mere fact that the tenure appertains to a 
public endowTnent of which the beneficiary is a Thahur, 
does not make Government sanction necessary for 
maintaining a suit for alteration of rent. 

Appeal against the decree of the District 
Judge, Cuttack, dated 9th January 1912, 
affirming that of the Deputy Collector, Puri, 

dated 22nd April 1911. 

Babus Prnvas Chandra Mitra and Susil 
Madhab Mallik, for the Appellants. 

Babus Bephi Behary Ghose and Suresh 
Chandra Chakravarty, for the Respondent. 

JUDGMENT. 

Jenkins, C. J. —This is an appeal from the 
de(Tee of the District Judge of Cuttack 
who has affirmed the decision of the Deputy 
Collector of Puri. 

The purpose of the suit is to obtain an 
enhancement of rent. The defendants, who 
are tenure-holders, resist the claim, and their 
resistence is mainly based upon the presump¬ 
tion for which provision is made in section 
16 of Act X 1859. It is provided by that 
section that **wbenever in any suit under 
the Act it shall be proved that the rent at 
which a talooh or other tenure is held in 
the Provinces of Bengal, Bebar, Orissa 
and Benares has not been changed for a 
period of twenty years before the commence¬ 
ment of the suit, it shall be presumed that 
such talooh or tenure has been held at that 
rent from the time of Permanent Settlement, 
unless the contrary be shown, or it be 
proved that such rent was fixed at some 
later period.” The importance of the 
presumption is that it brings into play 
section 15 of the Act, which provides that 
no person possessing a permanent transferable 
interest in land, intermediate between the 
proprietor of an estate and the raiyat who 
holds his falook or tenure at a fixed rent 
which has not been changed from the time 
of the Permament Settlement, shall be liable 
to any enhancement of such rent. It is 
proved in this case that the rent at which 
the tenure is held has not been changed for 
a period of twenty years before the com¬ 
mencement of the suit. Therefore, it is 
argued, it is not liable to enhancement. 

Both Court.s have decided against the 
defendants. 

The judgment of the Court of first 
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instance placed tlie matter beyond the 
possibility of argument, if it is correct, because 
it bolds there was a variation of rent. 

The lower Appellate Court, notwithstand¬ 
ing the antiquity of the documents on which 
the Judge in tlie first Court based that 
conclusion, was not satisfied with this 
evidence, but lie came to tlie same conclusion 
as to the rent being liable to enhancement, 
on the ground that it had been shown 
that the tenure was not held from the 
time of the Permanent Settlement at the 
rent now payable. The date of the Perma¬ 
nent Settlement for this purpose is 1793, 
and the finding of the lower Appellate 
Court is on the facts of this case—and 
the finding must of necessity be limited to 
the facts of this case—that the predecessors 
of the defendants had not any interest in the 
land prior to 1848, and that before that 
they were mere rent-collectors. This is 
to my mind the only interpretation to be 
placed on the relevant passages of the 
judgment of the District Judge. Though 
that judgment may be open to the verbal 
criticism which has been directed against 
them, I think we should not be giving 
fair effect to it if we do not come to the 
conclusion that the learned Judge held, as 
a matter of fact, that the tenure with 
which he was concerned in this case was one 
which came into e.vistence for the first time 
long after 1793. If that be a correct 
conclusion, then the presumption of section 

16 of Act X of 1859 is displaced. 

We have been pressed with the fact 
that the defendants in this case are described 
not only as Sarharakars but as Fadhanl 
Sarbarakars, An early judgment Avlnch 
has been brought to our notice seems to 
e.xpress some doubt as to how the qualification 
Fadhani came to be added. But, liowever 
that may be, we have only to deal with 
the particular tenure in this case, and 
anything that we say can in no way affect 
Fadhani tenures generally. All we lay down 
is that the final Judge of fact in this case 
has come to a conclusion of fact, binding on 
us, that the particular tenure with which 
we are here concerned came into existence 
at a time which negatives the presumption 
for which section 16 makes provision. And 
it is on that and that ground alone that we 
affirm the decision of that learned Judge. 

In so saying I do not overlook the arguement 


placed upon the alleged settlement of rent 
under Cliapter X of tlie Bengal Tenancy Act. 
But the appellants’ own grounds of appeal 
show that the amount of rent was not called 

in question, and it is impossible for us to 

say that thi.s suit is barred by anything 
B)at occurred in the proceedings under Chapter 
X. Nor do [I think that there is any 
real force in the argument that the rent can¬ 
not be altered without Government sanction 
because we have here a finding that thj 
Ihakiir is in fact the zemindar. The findir^rrc 
of fact which are conclu.sive on us appear 
to me to require a determination of this 
appeal adver.se to the appellant, and we mu.st 
confirm the decree with costs. 

Ohatterjea, J.—I agree. 

Appeal disinissed. 

ALLAHABAD HIGH COURT. 

Civih Revision Ai*PMc.\Tioy No. 103 of 1914 

November 11, 19f4. 
Prc^’e«/;-_Ju,stice Sir P. C. Banerii Kt 

SARJU PANDEY a.vd other,s^dL^xoato 

—Appellants 

versus 

MLLLOO CHAUDHRY and others_ 

r . —Respondents. 

Junsdiction—Small Cau.^e Courts-Suit to recover 
amount pual hy purchaser for incumbrance on properf l 

A suit to recover an amount wl.ich tlio plaintiff 
uacl to I, ay in respect of a property piu-cliasLi w 
him from the acfciukiit in consequence of the latter 
having falsely represented the property to L ‘ 
from the incumbrance which the plaintiffs had to 
discharge, IS a suit for compensation and ,, 0 ^ 0 . 0 

clrroTs^irCanTes.'" " 

Civil revi.slon from an order of the 

Judge of the Court of Small Causes of 
Basti. 

Mr. SheoDihal Sinha, for the Appellants. 
Mr. Fearey Lai Banerji^ for the Re 
spondents. 

JUDGMENT—Tins is an application 

praying that the decree of the Court of 
Small Causes at Basti be set aside, on the 
^■ound that the Court had no jurisdiction 
to entertain the suit. It is urged that the 
suit was one for contribution and not for 
damages, as held by the Court below I 
think that the view taken by that Court 
13 right. The facts are these. The pre 
decessors-in-title of the applicants who 
were defendants in the Court beloiv sold 


910 


INDlAir OASES. 


[1916 


DIWAN CHAND V. JIWAN MAL. 

to the predecessor-in-title of the plaintiffs, 
opposite party, certa)n property, and in the 
sale-deed they specified certain yicum- 
brances on the property and stated that 
there were no other incumbrance.s. ihe 
sale-deed contained an indemnity clause 
in the event of other incumbrances being 
discovered. A.s a matter of fact the pro¬ 
perty sold and some other property of the 
vendor were subject to a mortgage, which 
the mortgagee sought to enforce by suit. 
He obtained a decree. In order to avoid 
a sale of .the property purchased by the 
plaintiffs, they discharged the decree, and 
they brought the suit, out of whicli this 
application arises, to be reimbursed the 
amount which they had to pay in respect 
of the property purchased by them. This 
was clearly not a suit for contribution. If 
they had paid the amount for which tlie 
other property not sold to them w'as 
rateably liable in excess of the amount 
for which tiie property purchased by them 
was liable, tliey could have sued for con¬ 
tribution; and if tliey had brought such a 
suit, that would liave been a suit which could 
not be maintained in a Court of Small 
Causes; but the pre.sent suit was not of 
that description. Tlie plaintiffs sought to 
recover from the defendants the amount 
which they had to pay in respect of the 
property purchased by them in consequence 
of the defendants liaving falsely represented 
the property to be free from the incum¬ 
brance which the plaintiffs had to discharge. 
It was clearly a suit for compensation and 
not one for contribution and -was, there¬ 
fore, cognizable in a Coiu t of Small Causes. 
I dismiss the application with costs. 

Applicui ton dismissed. 


PUNJAB CHIKP COCllT. 

Second Civil Api'eal No. 15ti0 of 191'2. 

December 17, lOlI. 

Present: —.Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 

DIWAN CHAND and another—Defendants 

—Appellants 
versus 

JIWAN MAL AND OTHERS—PLAINTIFFS 

—Respondents. 

IlindiL Laic—^^on—Co.pfirccncr hy hirth — Will hy 
father vjithonf son's cojiKOnt invnUd — Gift hy widon\ 

Directly a son ia bora to a lliiuhi in possession of 
an nuccbtral house, ho becomes a co-parcener in the 


house, and the father cannot make a Will declaring 
who i’s to succeed to the property after the son’s 
death without the consent of the latter. 

A Hindu widow has merely a life-interest in the 
l)roperty left by her husband and, therefore, cannot 
make a valid gift of it without the consent of her 
reversioners. 

Second appeal from the decree *o£ the 
Divisional Judge, Rawalpindi, dated the 
27th May 1912, reversing that of the District 
Judge, Jhelum, dated the 8th February 

1912, dismissing the claim. 

Rai Bahadur Pandit Sheo Narain and 
Mehta Bahadur Chand, for the Hon’ble Mr. 
Shadi Lai, R. B., for the Appellants. 

The Hon’ble jMr. Muhanimad Shaji, K. B., 
for all the Respondents save Jiwan Mai, who 
is represented by Bhagat Gobind l)as, 
JUDGMENT.—The suit out of which this 
appeal ari.ses w'as brought by the plaintiffs- 
respondents, reversioners of Ralla Ram, 
deceased, for a declaration that an alleged 
gift of a residential bouse made in favour 
of Hakim Diwan Chand shall not affect 
their rights. The allegation on behalf of 
the defendants was that the gift was by 
way of saukalp and was made during the 
life-time of Hari Ram, minor son of Ralla 
Ram, for his spiritual benefit, the donee 
being a Brahmin. The first Court found 
that the alleged sanhalp was not proved, 
but that there was an oral gift of the 
house by Musammat Parraeshri, widow of 
Ralla Ram, after the death of HarirRam; 
that under a Will executed by Ralla Ham 
Musammat Parmeshri bad full power to dis¬ 
pose of the house as she pleased and that the 
plaintiffs could not control her alienations. It, 
therefore, dismissed the suit. The lower 
Appellate Court agreed with the first Court 
that there had been no sankalp, and that 
as Hari Ram was born during the life-time 
of his father, he immediately on his birth 
acquired an interest in tlie house which 
■was joint family property, that Ralla Ram 
bad no power to dispose of it by AVill to 
liis prejdudice, that Musammat Parraeshri, 
therefore, could not rely upon the Will 
as giving her an ab.solute power of aliena¬ 
tion, and that the gift made by her to Diwan 
Chand was invalid. It, therefore, gave the 
plaintiffs the decree claimed. 

The defendants have filed a further appeal 
to this Court. Gopal Das, one of the plain- 
tiffs-respondents, has died and no applica¬ 
tion has been made to bring his legal 
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representatives on to the record. It is, 
however, admitted that he left no heirs 
except liis co-plaintiifs wlio are alread 5 '- on 
the record, so no application is necessary. 
The first point urged by Pandit Slieo Xarain 
on behalf of the appellants was that no 
issue was framed as to the date of birth of 
Hari Ram, who was alleged to be a posthu¬ 
mous son of Ralla Ram, and he asks 
that a further inquiry sliould be made 
into this point. We do not see anj^ neces¬ 
sity for ordering further inquiry inasmuch 
as Musanimat Parmeshri, mother of Hari 
Rani, herself admitted that the boy was 
five years old at the time of his father's 
death. She is siding with the defendants 
and there is no reason to disbelieve her 
statement on this point. 

Pandit Sheo Narain next urges that the 
Will read as a whole shows that it was 
the intention of the testator tliat his 
property should in no case go to his 
reversioners, the plaintiffs, but should go 
to his son, if he had one, and after him 
to his mother and after her to his widow. 
We have carefully read the Will and are 
clearly of opinion that whatever may have 
been the intention of Ralla Ram, he did 
not in the Will declare that in the event 
of his son dying without heirs the property 
should pass to his mother. The property 
was only to go to Ralla Ram's mother 
in case no son was born to Ralla Ram. 
Further, the lower Appellate Coui’t is 
perfectly right in holding that directly 
Hari Ram was born, he became a co-parcener 
in the house in dispute and his father 
could not make a AVill declaring who wa.s 
to succeed to the property after Hari 
Ram’s death without the consent of the 
latter. Even then if the Will can be read 
as meaning that the property was to pass 
to any one else after Hari Ram’s death, 
it would be invalid to that extent. 

Hari Ram having died without issue 
the property came into Musanimat Parmeshri’s 
hands and she, as a Hindu widow, had 
merely a life-interest in it and could not 
make a valid gift of it without the consent 
of her reversioners, the plaintiffs. 

We, therefore, agree with the finding 
of the lower Appellate Court and dismiss 
the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeal No. 141 of 1911. 

August 4, 1914. 

Fresenf :—Mr. Justice Sankaran Nair and 

Mr. Justice Spencer. 

M. P. CH1UAM13ARAM CHETTI am* 
OTHEU.s—D efexuaxts—Appellaxts 

versus 

S. R, M. A. R. RAMASWAMI CHETTfAR 
AXD OTHEits—P laintiffs—Resi’Oxdents. 

Aijn'emeut—Debt to he (Uachniyed in particuhn- 
manner, ivhefher naiver of other rentedics—Faniihj 
partnership — Xaftnkott.i C'hettie^ — Csatje—Fatnihj pro- 
pertij as tradimj assets—Siynat arc—Limitation Act 
(IX oj 19D8), i-'. 19 —Acknoirledtjmrnt 

An agreement that the debt may be discharged 
in a certain manner does not show that the 
creditor has waived any otlier remedy wliieh lie 
mav liave. 

V 

Nattukottai Clieities are a trading community and 
tliey usually treat tlie family property as assets, 
making no distinction between their family property 
and their trade assets. 

Therefore, in the absence of any evidence to the 
contrary tlieir family properties sliould be treated as 
trade assets. 

Where it is proved that the Xattukottai Chetties 
in writing tlieir private letter.s do not usually sign 
tlicir names, but only write words invoking tlie help 
of the family deity, a letter Ihu.s signed mav bo 
taken as signed by the ^vriter for the pur]Joses of 
section 19 of the Limitation Act. 

A letter signed hy the managing member of a 
family acknowledging a debt is binding on tlie 
familv. 


Appeal from the decree of the Temporary 
Subordinate Judge of Ramnad at Madura, 
in Original Suit No. 168 of 1910. 

Mr. S. iSrinivasa Aiya7iga)% for the Appel¬ 
lants. 

Messrs. T. Itangachariar, V. Narasimha 
and M. Xarayanasami Aiija}\ for the 
RcNspondents. 

JUDGMENT.—The suit was brought by 
the plaintiff's, the members of S. R. M. A. R. 
firm, against the defendants, members of the 
M. P. M. R. firm, for the recovery of 
Rs. 24,036-0-6 due to the plaintiffs on 
account of dealings between them. Both of 
them are money-lenders. The Subordinate 
Judge has passed a decree in favour of the 
plaintiffs. Against this decree the defendants 
Nos. 1, 3 and 4 appeal. The first objection 
taken is that on the facts set out in the 
plaint the suit is not maintainable. There 
is an allegation in the plaint that any 
amount payable by the defendants should be 
made good out of the money deposited by 
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E.M.R. M. firm withtlieplaintifFsthrougliJxnd 
to the order of one Cltokkalingam Clietti, who 
was a member lioth of the defendants firm 
and that of said R. M. R. firm. As to 
this, it is sufficient to say that no discharge is 
either allowed by the plaintiffs or by the 
defendants. An agreement that the debt 
^ue may be discharged in a certain manner 
does not show that the plaintiffs waived any 
other remedy which they might have. The 
plaintiff’s case is that he has not been able 
to realize the debt in accordance with the 
agreement. On the other hand, Chokkalingam 
Chetti himself has fraudulently taken 
steps to deprive him of that money. The 
defendants do not allege that the plaintiff 
has been guilty of any bad faith, and it is 
found in Original SuitNo. 157 which was heard 
about the same time that no such agreement 
had been proved. We, therefore, disallow this 
contention. 

It is then argued that the plaintiff has 
failed to prove the debt. The plaintiff’s 
account books show that the debt claimed is 
due. The second witness swears that the 
entries in the account books A to G are true 
entries of the transactions that really took 
place. They open with a debit entry of 
Rs. 45,154-7-8 against the defendants. It is 
argued that tliere is no evidence tliat this 
amount is really due, as the accounts which 
give the details as to how this sum was made 
up have not been filed. Rut the same witness 
proves that it was the Gth defendant, one of 
the managing partners of the defendants’ firm, 
who directed him to debit this amount as 
due by the defendants’ Hrm. 

We hold, therefore, that the plaintiffs’ 
accounts are corroborated and their claim is 
proved. It is next argued that defendants 
Nos. 2 to 5 are not partners and that the 
decree that has been passed in favour of the 
plaintiff to recoverthesum due from the second 
defendant personally along with otliersaml from 
the family propertiesof thedefendants is wrong, 
Ijecanso it is only their share in tlie assets of 
the Hrm of M. P. AI. ll. tluit should have been 
made liable, d'hough no doubt the witne.sses 
do not state in so may terms that the sons of 
the Lst defendant are partners, their evidence 
is clear that the firm ^M. P. M. R. was a money- 
lending business carried on by the 1st defend¬ 
ant’s family of which the defendants Nos. 8, 4 
and 5 are members and anotlier family repre¬ 


sented by the 6th to 8th defendants. It was 
noi: alleged by the plaintiffs in the lower 
Court that it was only a certain portion of the 
property belonging to the 1st defendant’s 
family that was set apart for this business. 

There is no issue raising that question and 
looking to the usual course of practice in 
such cases, we have no doubt that in the 
ca.se of these Nattukottai Chetties their family 
properties .should be treated as trade assets. 
They are a trading community and they 
usually treat the family property as assets, 
making no distinction between their family 
property and their trade assets. In the 
absence of any evidence to the contrary, we 
accept the finding of the Subordinate Judge 
which is also supported by the evidence of the 
witnesses. 

The next contention is that the suit is 
barred by limitation. It is argued that the 
Exhibits E and E2, which acknowledge 
the defendants’ liability, are not proved or 
signed by the 1st defendant and it is also 
argued that the 1st defendant is not a person 
authorised by the others to acknowledge the 
liability of the firm. The letter purports to 
be written b}’’ Chidambaram (1st defendant) 
and it ends with the words 'Murugan 

nil *11 

Inunai . 

The genuineness of ihese letters was not 
denied in the written statement, though it 
is not expressly admitted. The plaintiffs’ 
2nd witness swears that they are the 1st 
defendant’s letters. The 1st defendant did 
not go into the witness box to deny them. 
AVe accordingly accept them as genuine. It 
is in evidence that the Nattukottai Chetties 
in writting their private letters do not 
usually sign their names, but only 
write words similar to those given above 
which are words invoking the help of a deity. 
The particular deity, whose name is given 
indicates the family, as it is the family god 
that is always invoked. At the top of the 
letter the writer’s own name is given. In 
these circumstances we accept the evidence 
that these woi'ds at the end of the letter are 
intended for the signature of the writer, 
AA’'e, therefore, hold that these letters are 
signed by the 1st defendant. 

AA^'lietber these letters by the 1st defendant 
as a partner will bind the other partners is 
a question which is unnecessary to determine 
in this case; because he is the managing 
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member of tlie family to which the appellants 
belong and liis acknowledgment is, therefore, 
binding on them. 

For these reasons we dismiss the appeal 
witl) costs. 

A ppeal (Jis'iii 


PUNJAB CHIEF COURT. 

First Civil Arpeal No. 1302 of 1912. 

December 22, 1914. 

Present:- ^ir. Justice Ilattigaix and 
Mr. Justice Scott-Smith. 

KISHEN CHAND and .another— 
Defexdaa'ts—Appellants 

versus 

SOHAN LAL and others—Plaintiffs— 

Respondents. 

Mortgage — Coii!<idcrntion, receipt of — A'hiti^:iiott licfore 
Suh-Registrar—Burden of proof—Mortgage nitk 
possession—Lease hg one of two nwrtgagor.-i onlij — 
Mortgage-deed mentioning liability oj both mortgagors 
for rent—Agreement icithout consideration—Ciril Pro¬ 
cedure Code {Act V oJ 1908), O. XXXI\, r. 4. 

Where a mortgagor disputes the receipt of u 
portion of the mortgage-money, which lie has, 
however, admitted before the Sub-Rcgistrar to have 
been due by him on book account, the onus lies 
■upon him to show that the consideration did not 
pass in full. 

A and B mortgaged certain properties with posses¬ 
sion and on the same day that the mortgage-deed was 
executed, A took the mortgaged properties on lease 
from the mortgagee under a registered lease. Tim 
mortgage-deed made the rent a charge upon the 
mortgaged properties: 

Held, that the agreement by B in the mortgage-deed 
to pay the rent was without consideration, and hence 
B was not liable to pay it, nor was his projierty 
•under mortgage liable for any sums beyond the 
principal mortgage-money. 

In framing mortgage decrees, Order XXXIV, rule 

4 of the Civil Procedure Code should not be over¬ 
looked. 

First appeal from the decree of the Ad¬ 
ditional District Judge, Delhi, dated the 
22nd of April 1912, decreeing plaintiffs’ 

claim. 

Mr. H. BeecJieijy for the Appellants. 

Messrs. Rcij Narain, Santanam and Lala 

Uoti Bagavy for the Respondents. 

JUDGMENT.—The suit out of wliich this 

appeal arises was brought by the plaintiffs 
for recovery of Rs. 09,346-8-0, on the basis of 
a mortgage-deed purporting to be executed 

on the 3rd of May 1903 by Kishen Chand, 

defendant No. 1, and his deceased mother, 
Uusamniat Bihi Sundar, for Rs y0,000. 
The District Judge decreed the plaintiffs 
claim in full and defendants, namely, Kishen 


Chand and Musammuf Chambeli, Avife of 
Kishen Chand, have appealed. 

The facts of the case liave been very 
clearly and fully set fortli in the jiulgmont 
of the Court below and it is unnecessary for 
us to repeat tliem. ’Mnsdinnidf Chainhcli 
derives her intere.st in part of tlie property 
mortgaged under a Will executed by Mn- 
sanmiat Bibi .Sundar on the 14th November 
1904. The affairs of Kislien Chand’s 
family and the question of this Will have 
been fully discus.sed in the judgment of this 
Court, dated the 3Ls of January 1911. in 
Civil Appeal No. 505 of 1910 {^'Musanunat 
(liemheli v. P^ational Bank of [mUa LiL (1)]. 
Tlie final result of that case was the decision 
that Mifsannaat Chambeli was entitled to three 
properties bought by Kishen Chand in the 
name of his motlier by deed dated the 29tb 
of August 1898 and left to Musaininnt 
Chambeli by Musammat Bibi Sundar in her 
Will. Tlie main point urged by Air. Beechey 
in arguing the case for the appellants was 
that Musammat Bibi Sundar received no 
consideration for the mortgage and did not 
execute the deed after under-standing its 
contents and that Musaminaf Chambeli is, 
therefore, not bound by the terms of the deed 
so far as the property bequeathed to her, 
which was bought on the 29th of August 
1898, is concerned. Air. Beechey urges that 
Musammat Bibi Sundar having been a pardah^ 
nashin lady, it was necessary for the plaintiffs 
to prove very strictly tiiat she understood 
the contents of tlie mortgage-deed and 
voluntarily executed it. Evidence has been 
produced to show that the deceased lady 
executed a general power-of-attorney (Ex¬ 
hibit P2), dated the 24tli January 1903, in 
favour of her son, Kishen Chand, under 
which lie had full power to raise money by 
alienating her property. Evidence has also 
been tendered to sIioav that both Kishen 
Chand and Musammat Bibi Sundar executed 
the mortgage-deed and that Kishen Chand 
admitted execution at the time of registration. 
On referring to this evidence, we find that 
though Musammat Chambeli was represented 
by Counsel no attempt was made to shake the 
evidence of the Avitne.s.ses on the question of 
the execution hy Musammat Bibi Sundar 
either of the mortgage-deed or of the power- 
of-attorney. No questions Avere put to the 
witnesses with the object of shoAving tliat 
O) 10 Xiid. Cas. 647; 62 P. L. R. 1911. 
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Mnsammnf Bibi Snnclar did not understand 
the nature of the document which she was 
executing, nnd we find from the judgment of 
the lower Court that no arguments were 
advanced by the defendants’ Counsel to the 
effect that the mortgage-deed had not been 
actually executed (see page 74, line 31, of the 
paper-book). The execution of the power-of- 
attorney is very clearly proved by the evi¬ 
dence of Ranjit Singh (P. W. No. 1) and 
Pandit Har Narain, Registration Moharrir 
(P. W. No. 2). The evidence is to the effect 
that the Registering Officer went to the 
house of Miisammat Bibi Sundar and regis¬ 
tered the document there. We see no reason 
whatever for disbelieving this evidence. 
Kishen Chand had, by deeds of the 29th 
August 1898 and 9th January 1902, pur¬ 
chased properties for the sum of Rs. 30,000 
in the name of his mother. This Court in 
the previous case held that the purchase of 
1898 was a hona fide one intended as a 
settlement in favour of the mother of Kishen 
Chand, whereas that of 1902 was made to 
defraud creditors. It is clear, however, that 
Kishen Chand was on the best of terms with 
his mother and there was, therefore, no 
reason why she should not execute a power- 
of-attorney in his favoui. We hold, therefore, 
that the power-of-attorney (Exhibit P 2) was 
duly executed by the deceased lady. As 
regards the mortgage-deed sued upon, we 
have tlie evidence of Ranjit Singh (P. W. 
No. 1) which shows that Mnsammat Bibi 
Suiidar’s mark was obtained upon the deed. 
His evidence does not clearly show that she 
put her mark upon the deed in his presence, 
but we think he clearly meant to say this. 
He was not cross-examined on the point and 
the deed clearly shows that he was an 
attesting witness to it. He has also identi¬ 
fied the signatures of Chuni Lai and Mul 
Chand deceased, who were attesting witnesses. 
Sohan Lai, plaintiff, has himself gone into 
the witness-box and has deposed that the 
lady duly executed the deed. We see no 
reason to doubt that she did execute it. It 
was never pleaded by Mnsammat Chambeli 
that Kishen Chand used undue influence or 
defrauded his mother by getting her to sign 
the deed under some false pretext. Under 
the power-of-attorney (Exhibit P 2) Kishen 
Chand had the power to execute the deed 
on behalf of liis mother without getting her 
to attest it at all. There was, therefore, no 


necessity for liim to concoct false evidence 
with the object of showing that she had 
herself personally executed it. We, there¬ 
fore, agree with the lower Court that the 
execution of the deed of mortgage by both 
Kisben Chand and Mnsammat Bibi Sundar is 
duly proved. 

In regard to consideration, the only item 
disputed before us is that of Rs. 3,565 out of 
a debt previously due to the plaintiffs. 
Having regard to the fact that Kishen Chand 
received the rest of the consideration in cash 
and admitted before the Sub-Registrar that 
this sum was due on book account, we hold 
that the onus was upon the defendants to 
show that the consideration did not pass in 
full. This they have not discharged. The 
lower Court has dealt with this item in 
detail and we agree with its conclusions. 

The next point urged by Mr. Beechey is 
that plaintiffs are not entitled to charge 
interest upon the property mortgaged. The 
mortgage was with possession, but on the 
same day that the mortgage-deed was execut¬ 
ed Kishen Chand took the mortgaged pro¬ 
perty on lease from the mortgagees under the 
registered lea.se (Exhibit? 3,page 21 et seq). 
Under this he agreed to pay R«. 1,125 per 
quarter as rent. The mortgage-deed makes 
this rent a charge upon the property mort¬ 
gaged. Reading the mortgage-deed by itself 
it appears that both the mortgagors agreed 
to pay this sum of rent or interest, but 
having regard to the fact that Kishen Chand 
was the sole lessee we are unable to agree 
with ilr. Raj Narain, Counsel for the re¬ 
spondents, that Mnsammat Bibi Sundar was 
liable to pay tins sum. The agreement by 
her in the mortgagee-deed to pay it is with¬ 
out consideration, Mr, Raj Narain says that 
it was clearly the intention of the parties 
that both tlie mortgagors will be liable to 
pay this sum, but having regard to the clear 
terms of the lease, Avhich is in the name of 
Kisben Chand alone, we are unable to agree 
with liini. It is, therefore, clear that any 
property of Mnsammat Bibi Sundar which is 
included in the mortgage, is not liable for 

any sum beyond the principal mortgage- 
money. 

Part of the property mortgaged (No. 8 is 
the list attached to the plaint) has been 
attached and sold in execution of decree 

proceedings and Rs. 20,670 has been paid 
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to the plaintiffs’ mortgagees. A calculation 
has shown that more than this amount was 
at the time due on account of interest or 
rent and there is no reason why the plaint¬ 
iffs should not credit it to the interest. 

Mr. Beecliey has raised an objection as to 
the form of the decree. He points out that 
under Order XXXIY, rule 4, Civil Procedure 
Code, time should have been allowed to the 
defendants to pay the amount decreed into 
Court and that only on their failure to pay 
should the property be sold. ^Ir. Kaj 
Narain has no objection to the decree being 
modified to this extent. 

To sum up then, we find that the mort¬ 
gage-deed was duly executed; that the 
amount claimed is due; and that Kishen 
Chand’s property is liable for tlie whole sum 
claimed; but that the property mortgaged by 
Musammat Bibi Sundar, which has now come 
into the hands of Musammat Cliambeli, de¬ 
fendant, is only liable to the extent of the 
principal sum of Rs. 15,000. 

We, therefore, accept the appeal and 
modify the decree of the lower Court so far 
as to declare that Musam-mat Chambeli’s pro¬ 
perty inherited by her from M?isammat Bibi 
Sundar shall only be liable to the extent of 
the principal sum of Rs. 15,000 and costs in 
proportion. The decree will also be drawn 
up as laid down in Order XXXIV, rule 4, 
Civil Procedure Code, the period of six 
months being allowed for payment. In 
other respects the decree of the Court below 
is maintained. As appellants liave only 
succeeded to a very limited extent, they must 
bear the plaintiffs-respondents’ costs in tliis 
Court. 

Counsel are not agreed as to which are the 
properties of J^lusamiuat Chambeli inherited 
from M^lsammat Bibi Sundar, and this ques¬ 
tion will have to be decided by the executing 
Court. 

Appeal accepted. 


PRIVY COUNCIL. 

Appeal from the Bombav Hioh Cofrt. 

November 18, 1914. 

Present: —Lord Dunedin, Lord Shaw, 
Sir John Edge and Mr. Ameer Ali. 

KARMALI ABDULLA ALLARKHIA-^ 

Plaintiff—Ajm’e lla.xt 


rersHs 

BORA KARIilJI AND OTHEi;s— 

D !■: FE N DaNTS— RespoNPE NTS. 

Poi fnershli)—.hniif (iiJmifnrv—Dcdlimj inj inih'ritlnol 
liohilHij oj — Bi/I, drnicci' <ij\ (h.<coiintiii</ (icerpi- 
ance when acceptor owes nothiiuj to him — Liahilitij. 

Whore goods are }nircliascd or money raised for 
a joint advenruro, aud the dealing tliougli ostoii- 
sibly by an individual is truly and substantially 
a dealing of the joint adventure, the adventurers 
are liable as partners. Put there is no sucdi res))on- 
sibility for goods, etc., purchased on the credit of an 
individual adventurer preWously to the contract, 
though afterwards brought iuto the joint stock as his 
contribution. 

When a drawer of a bill discounts an acceptance 
given nr a time wljcn the acce))tur owes no mone\' 
to tlie drawer, the dra^ver do('s avail himstdf of 
tlie acceptor’s credit. 


Appeal from a judgment and decree of the 
High Court of Judicature at Bombay, dated 
the 17tli of January 1910, reversing tliose 
of Sir. Justice Russell, dated the 13tli of 
April 1909, of the same Court. 

FACTS.—The action was brought by the 
appellant to recover a sum of Rs. 1,11,819-8-9 
for moneys lent and advanced by him to the 
first and second respondents by means of 
acceptances by tlie appellant of certain 
JiHurh's (or bills of exchange) drawn upon the 
appellant by the first and second respondents 
respectively and for commission, costs 
charges and expenses due to the appellant 
from the said first and second respondents 
particulars whereof were annexed to the 
plaint. The third respondent was the Official 
Assignee in Bankruptcy and as such the 
assignee of the estate and effects of tlie second 
respondent's firm which had become bankrupt 
prior to the commencement of the action. 
The second and third respondents did not 
defend the action. The action was tried before 
Mr. Justise Russell who substantially gave 
judgment in favour of the appellant, but on 

appeal a Divisional Bench i Sir B. Scott. C. J. 
and Batchelor, J.) reversed the judgment 
appealed from. The appellant thereupon 
appealed to His Majesty in Council. The 
agreement wliich was in Gujarati between 
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the first and second respondents, dated the 
25th July 1906, and was referred to in their 
Lordships’ judgment, was in terms the follow¬ 
ing:- - 

“ To Wit:—We, the undersigned, Bora 
Karimji Jivanji and Co. and Khoja Rashid 
Alidina & Co. at present residing at Bombay, 
for the purpose of doing business in partner¬ 
ship in red (brown) Mauritius sugar, from 
Mauritius for China-Hong Kong, agree with 
each other, to act, according to the under¬ 
written conditions. The particulars of the 
said, conditions, areas follows: — 

1. The people of Bora Ka. Ji. and Co. and 
the people of Ra. A. & Co, are jointly to pur¬ 
chase at Mauritius red (brown)sugar suitable 
for China-Hong Kong demand after consult¬ 
ing each other and paying (proper) attention 
to the intelligence, that may be sent, by us 
from Bombay. As to the quantity that may 
be purchased from time to time, each one of 
the two parties is to send to the other party, 
delivery order, on the Dock, in respect of the 
half (of that quantity J that is to say, the 
people of Bora Ka. Ji. and Co. are to send to 
Ra. A. & Co., delivery, (order) on the Dock in 
respect of exactly half the number of hastas 
(packages) which they may have purchased; 
and in the same manner the people of Ra. A. 
& Co. are to send to Bora Ka. Ji. & Co., 
delivery order, on the Dock in respect of 
exactly half the number of hastas (packages) 
w'hich they may purchase. Neither of the two 
parties is to give (allow) a share to any per¬ 
son whatever in such sugar purchased on (the) 
partnership account. 

“2. Both the parties are to buy the said 
red (brown) sugar. When a quantity sufficient 
to load a vessel with the consignment tliereof 
is purchased, then both the parties, after 
consulting each other and also according to 
the intelligence (?) (i-eceived) from the 
Bombay (firms), are to charter any steamer 
whatever and having loaded thereon the sugar 
so purchased on the partnership Recount) 
half and half (by each party), they, are to 
cause that steamber to sail for Hong Kong. 

Both the aforesaid parties are to ship 
the said red (brown) sugar without gunny 
bags, and also (they) are to ship (the packages 
thereof) without putting any mark on them. 
Each of the (two) parties is to prepare an 
invoice of the purchase (priced and charges, 
also including the expenses incurred, in 


respect of such number of hastas (packages) 
as (each party) may ship on board (the) 
steamer, and the representative, of Ra. A. 

& Co. is to send his invoice to its Bombay 
firm and, the representative, of Ka. Ji. & Co. 
is to send his invoice to its Bombay firm. 

“4. As to the sugar which the above-men¬ 
tioned (both the) parties may consign for 
Hong Kong per chartered steamer, against 
the vouchers thereof they are to write draw’ 
Bombay documents: (the representative) 
of Khoja R. A. & Co. is to write, draw hundis, 
on its Bombay firm; so also,the representative, 
of Bora Ka. Ji. & Co. is to -write, dmwhundis, 
on its Bombay firm. *For the present so long as 
. BoraKa: Ji:& Co. have not opened their 
firm in Bombay so long’ the said, Ka. Ji, 

& Co., are to write, draw documents, on our 
Hong Kong Agents, Khoja Karmali Abdulla 
& Co.’s Bombay firm, which is carried on in the 
name of Khoja Abdulla Alarkhia & Co. in 
respect of the sugar consigned through 
the said, firm. As to the Bombay, document's, 
Imndis' against the steamer carrying sugar 
direct from Mauritius to Hong Kong, if the 
Banks of that place should refuse to receive 
Paccept those kundisy then we are to be 
informed of the same by wire, in Bombay. 
And immediately, after the receipt of such 
information, the people of Rashid Alidina 
& Co. and the people of Bora Karamji Jiwanji 
& Co. are to make arrangement here, with our 
Hong Kong Agent’s firm and inform, the 
people at, Maurititus, about that arrangement, 
or are to send from Banks, Plotters of, credit’ 
or having received half the amount from the 
firm of this place, v>iz.y Bombay, of the Hong 
Kong firm, they, are to remit the same by 
wire. This subject has already been talked 
about personally with the representative of 
the local firm of the Hong-Kong Agents. 

5. On the steamer carrying red (brown) 
sugar from Mauritius arriving at Hong Kong 
as to the offers with regard to sales of, those, 
goods Avhich may be received from that place, 
Khoja Ra. A. Co. and Bora Ka. Ji. & Co. 
of this place are to consult amongstthemselves 
about them: and as to whatever, instructions, 
they may communicate by wire, through 
their Agents at this place about causing the 
sales to be effected, the sales are to be effected 
according to those, instructions. Accounts of 
sales should come from Hong Kong, separate¬ 
ly, in the names of the two parties, ». e., in 
respect of half and half, the quantity for each 
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party. On the cargo carried by one, parti¬ 
cular, steamer being entirely sold, and, so 
soon as the account-sales in respect of the 
entire consignment are )*eceived, the amounts 
of the invoices received, from, Mauritius from 
both the parties are to be added up, and, the 
net surplus of the account-sale, is to be 
ascertained, i. e., on, the one item, being 
deducted, from the otlier, as to whatever 
surplus, or, deficit may be found, the same is 
to be divided and received, or paid, forth- 
witli by both the parties amongst tliem- 
selves. In this manner accounts in respect 
of each of the steamers are to be settled, im¬ 
mediately, after the accounts, sale etc., of the 
entire, cargo thereof, are received. 


‘^6. As to the steamers which may be charter¬ 
ed at Mauritius for the purpose of the afore¬ 
mentioned business in red (brown) sugar, 
the same are to be chartered in the name or 
names of any one or both of the two parties, 
and as to whatever commission on the freight 
thereof may be received at ]\Iauritius, or if 
the freight has to be paid in Hong Kong, 
then, as to the commission which may be 
received there, out of that, commission, the 
sundry expenses and presents etc., made, to 
Captains being deducted, the net, amount of, 
commission which, may remain over and, 
may be received is to be divided and taken 
in equal half shares, by both the parties. 


**7. For the purposes of the aforesaid 
business in red '(brown) sugar the steamers 
are to be chartered at Mauritius, or at times 
we people are to charter, steamers, at 
Bombay-and inform, the people, at ^fauritius. 
In those, steamers, red (brown) sugar or 
other goods, viz., white, ? refined, sugar or 
molasses belonging to tlie partnership ac¬ 
count of Bora Ka. Ji. & Co., and Ra. A. 
& Co. are to be shipped; goods belonging 
to any other per.son are not to be .shipped. In 
case it be found necessary to give, (issuej 
orders to some, other people, or if such a 
time should come when the goods to be 
shipped on, the joint, account of us both be 
small in quantity, and, therefore, it be, ne¬ 
cessary to give, (tissue) orders, to othei 
people, in the town, then in that case, such 
orders are not to he given, issued, without 
obtaining, the permission of the people at 
Bombay. They are, first, to apply for per¬ 
mission from Bombay, people,; if, they give 
pernisMon. the Mauritius, people, are to issue 


orders; people there, at Mauritius, are not to 
exercise their, own, authority, for tlie same. 

“S. If on .some occassion the said purchases 
of red (brown) sugar made at Mauritius be 
small, /.c., if the quantity of the goods be 
not sufficient to load the whole, steamer for 
consignment, or if a steamer cannot be 
secured for sliipping such goods as may have 
been, purchased, then (in that case) tlie 
people of that place, i.e., Mauritias, after 
having taken permission of the people at 
Bombay or after consulting each other, are 
to consign those goods for Hong Kong half 
and half, in each party’s name, as stated 
above by any .steamer whatever on the 
partnership account. The invoices of those, 
goods, also should come (Pshould be sent) to 
us at Bombay as stated above; also the 
account-sale thereof, should as stated above 
come to us both, should be sent to us both, 
from Hong Kong, i.e., in respect of half, 
the quantity of the goods to each. And as to 
whatever surplus, or, deficit, (Pprofit or loss), 
there may be, found, therein, the same is 
to be divided nd received or paid forth¬ 
with half and half. 

“9. If at any time there may not be 
demand at profit in Hong Kong of red 
(brown) sugar purchased on the partner¬ 
ship account or there being a demand at 
profit, if any buyer in Mauritius should offer 
to purcha.se the same at a profit from our 
people, there, tlien in that ca.se also, the 
people at ^Mauritius, should take instructions 
of people at Bombay. If they get per¬ 
mission from Bombay from botli of us to 
effect the sales then, they, both of tliem 
are to sell the same on partner.ship account. 

As to whatever profit may be made by 
such, sales, both the parties in Mauritius 
are to divide and take the same in equal 
half shares. 

10. Both of our representative.s at 
Mauritius after consigning sugar, as mention¬ 
ed above for Hong Kong, will draw hundis 
payable at Bombay, and, will send here 
invoices enclosed under cover. In doing 
so if, they, should draw documents, 
hundis, for sums, larger or, smaller than, the 
amounts of, the invoice.s, then tliey are 
to give or take crelit (in the acemnt) 
for interest thereon,? on tlie difference at 
the rate of He. f, per cent, per month. (They) 
themselves are to bear the additional dis¬ 
count paid in respect of the hundis which 
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are drawn in excess. As regards the partner¬ 
ship account, they, are only, to give or 
receive credit, therein, for the interest at 
the rate of Re. f, per cent, per month. 

*11. This agreement for the partnership 
business begins,? comes in force, from the 
25th day of July the current year. AVe 
bind our.selves on our true religious faith 
properly to continue the same, in force, 
for one year.” 

The appellant contemporaneously endorsed 
the said agreement as follows:— 

As stated in clause fourth of the above 
agreement if the Banks at Mauritius should 
owing to any rea.son whatever not take 
the Bombay liujidis of,? drawn by, the 
Mauritius firms of Khoja Rashidbhai 
Aladina and Co. and Bora Kariraji Jiwanji 
& Co. against the goods shipped and con¬ 
signed to our Hong Kong firm, then we bind 
ourselves by this agreement to send ‘credit’ 
from this place or to remit by wire half 
the amount, of tlie price, of the goods to 
the aforesaid firms at Mauritius.” 

Alessrs. Dc Gruyther, K. (7., and Henry 
(THagan^ for the Appellant, contended that 
the Indian Contract Act, 1872, governed 
the appeal as regards the law applicable 
thereto, and English cases which might 
bo dealing with similar facts had no bearing 
on the appeal. The agreement of the 25th 
July 1906 came within the definition of a 
partner.ship in section 239 of the Act and 
it wjuH a pai'tnership for a joint adventure; 
see Illu.stration Or) of the section. The 
del)t or ol)ligatioM was incurred by Rashid 
on behalf of the partnersliip in the usual 
course of business. What he did was 
necessai-y and done to carry on the part- 
nersliip businc.ss, and the first re.spondent 
was liable therefor. See sections 249 and 
251 rtf the Act. The agreement of the 
2'.)th July 190b was neither annulled nor 
amended as i-equirod by section 252 of the 
Act, and consequently tlie riglits and 
obligations of tlie parties must be deter¬ 
mined under that agreement, Un the con- 
sti-uction of tlie Act they I’oferred to 
/hink (if England v. Vngliano (1) and 
Norendra Nath Eircar v. Knmalhasini Dasi (2). 

.Messrs, rlan^on, K. f.'., and Loinidea, 

C) (osui) A.c. I 07 ;(J 0 J,. J. g. p. mO; (J4-1.. T. 353- 

39 \V. K 657; 5.5 .J. 

(2) 23 T. A. 18 at p. 26; 23 C. 563. 


for the first respondent, contended that 
the agreement in question did not 
in law constitute a partnership between 
the first and second respondents in the 
ordinary sense, but only a joint venture 
between them, the limitations of the 
authority of each of them with respect 
thereto being known to the appellant. On 
a proper construction of the agreement, 
which was made with the privity of the 
appellant, each of the first two respond¬ 
ents was to be responsible only for his 
own moiety of the joint shipments, and the 
hnndis drawn by the second respondent 
were drawn in his own name and for his 
own purpose, and there was no agreement 
by the first respondent to be responsible 
for the same. They relied upon Heap v. 
Dobson (3) and Gibsoii v. Lnpton (4), see 
Bindley on the Law of Partnership, 8th 
Edition page 247, where Heap v. Dobson (3) is 
discussed), and submitted that the appeal 
should be dismissed. 

;Mr. DeGi'iiyther, K. 0., replied referring 
to OoutJmaitew, Duclcivorth {b). 

JUDGMENT. 

Lord Dunedin —This action arises out of 
tran.sactions connected with a venture in 
brown sugar entered into by the first and 
second respondents. The second respond¬ 
ent is now bankrupt and the third 
respondent is his Ofl&cial Assignee: and 
neither of them defended the action or 
took part in the proceedings under appeal. 

The first respondent, Karimji, and second 
respondent, Rashid, were both merchants 
carrying on business in Mauritius and 
had for some time been rivals in the 
sugar trade. 

Rashid had all along also had a Bom¬ 
bay house, and Karim s\as in the act of 
setting one up, but it was not at the date 
to he presently mentioned yet open. 

The appellant, Karmali, is a mei'chant 
carrying on business in Bombay and 
Hong Kong. 

Karim and Rashid resolved to have a 
joint speculation in brown sugar to be 
shipped from Mauritius to Hong Kong. The 

(3) (1863) 15 G. H. (n. s.) 460; 143 B. R. 86^ 137 
R. 11. 602. 

(4) (lS32)l)liing. 297;2M. &Sc.37lj2L. J. 0. 

P. 4; 131 E. R. 620. 

(5) (1810) 12 Bust 421; 104 E. R. 164. 
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terms of the arrangement they made bet¬ 
ween themselves were on 25th July 190G 
embodied in a stamped agreement. The 
document is too long to quote, but may 
be summarised thus—It begins with a 
preamble that the parties for “the purpose 
of doing business in partnership in brown 
sugar from Mauritius to Hong Kong agree 
to act as follows.” Then follow the terms. 
Purchases were to be made jointly at 
Mauritius. These purchases were to be made 
by both firms after consultation with each 
other, and after taking advice from the 
Bombay houses. No limit as to purchase is 
imposed on either firm; but as soon as either 
firm buys, that firm is to give a delivery order 
on the Dock warehouse for half the quantity 
of the parcel to the other firm. When 
sufficient sugar to load a ship has been 
purchased, then a ship is, after consulta¬ 
tion, to be chartered, and loaded with the 
purchased sugar and despatched to Hong 
Kong. Invoices of the sugar, made out 
separately as half and half, were to be 
sent respectively to each of the Bombay 
firms. At the same time Rashid was to 
draw bills to the value of the sugar on 
his Bombay house, and Karim on ins 
Bombay house, when it cam to be opened. 
But until that time came he was to draw 
bills on Karmali. If the Banks at Mauritius 
refused to discount the bills on the 
Rashid or Karim house, the Bombay 

firms were to be informed by wire, in which 
case it was said that Karmali would come 
to the rescue by interposing credit according 
to arrangement made with him. On the 
ship arriving at Hong Kong the arrangements 
as to sale of the sugar were to be carried 
through by the Bombay houses. Account 
sales were to come from Hong Kong made 
up separately half and half to each. Then 
the invoices were to be added together and 
the surplus or deficit on the entire trans¬ 
action was to be divided equally. Chartering 
was to be done in either one or both names; 
but all commissions were to be equally divided. 
In the event of the Hong Kong market being 
bad and there being an opportunity of 
a profit by re-selling at Mauritius, this was 
to be done after permission got from 
Bombay: and such profit on all sales was 
to be equally divided. The agreement wa.s 
to remain good for a year from date ot 
signing. There is then an addendum to the 


agreement written and signed by the 
plaintiff, in wliieh he binds himself to 
come to the assistance of the partners if 
the Mauritius Banks refuse to discount the 
bills drawn by tlie Mauritius firms of the 
two defendants on their own Bombay firms 
respectively. 

Following on this agreement a venture 
was commenced, and the terms of the 
agreement were literally carried out, except 
in one particular. That is to say, sugar 
was bought, about 3(5,000 bags by Karim, 
and about 4,000 by Rashid. Delivery orders 
were then given by each to each for half 
of the sugar purchased by him, and the 
sugar so divided on shipment was consigned 
to the Hong Kong firm of the plaintiff. Tlie 
one particular in which the agreement was 
not literally complied with was that the 
bills were not drawn by Rashid and Karim 
at Mauritius on Rashid and Karim in the 
first instance and then, on refusal of the 
Banks to discount, recourse had to the 
assistance of the plaintiff; but they were 
at once drawn on and accepted by the 
plaintiff's firm at Bombay. The bills were 
drawn by Rashid and Karim respectively 
for sums approximately representing the 
value of the sugar shipped upon the 
separate invoices of each, /.e., about half 
and half—an exact half being unattainable 
on account of the packages in which the 
sugar was put up. 

The sugar arrived at Hong Kong, and was 
sold by the plaintiff to whom it was 
consigned. The venture, however, turned 
out a failure instead of a success; the 
prices realised not being sufficient to give 
a profit after payment of the price of 
the sugar, the freight and other expenses. 

Tlie plaintiff accordingly raised tliis action, 
whicli is truly an action of accounting 
against both Rashid and Karim. Now, 
when the bills drawn by the two defendants 
had become due, and were payable to the 
Banks who held them, Karim had retired 
the bills of which he was the drawer, but 
Rashid, who had by this time become 
insolvent, bad not retired the bills of whicIi 
he was the drawer, with the result tliat 
the plaintiff wliose name was on these bills 
as acceptor bad to retire them. This 
necessarily bronglit out a considerable 
balance on the whole transaction a.s due to 
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the phiiiititf. The bankrupt respondent, 
Rashid, and his Official Assignee did not 
oppose judgment being entered against 
them; but the solvent partner, Karim, opposed 
judgment upon the ground that lie bad 
paid all sums due on bills signed by biniself, 
and that be was not liable in respect of 
any moneys raised on bills to wbicb be was 
no party. 

Tbe case depended before Russell, J. in 
tbe High Court at Bombay, who after 
trial found in favour of tlie plaintiff. Tbe 
material ground of bis judgment may be 
effectively summarised by quoting two of bis 
findings on tbe issues wliicb be incorporated 
with bis udgment, wbicli were as follows:— 

I find (1) There was a partnership 
between first and second defendants’ firms 
. . . (4) Tbe plaintiff paid and advanced 

moneys on the hiindis (bills) for and on 
account and for the credit of tbe said 
partnership.” 


Tlic Court of Appeal reversed that judg 
ment. The gist of their judgment may bt 
taken from tbe concluding paragrapli thereof 
wliicb is as follows:— 

Treating tbe question a$ purely aquestior 
of liability between tbe parties to the bilb 
pf exchange, it is manifest that tbe plaintif 
cannot succeed in charging tbe first defendam 
with liability of bills of the second defendant 
and having regard to what appears to ui 
to be tbe correct construction of the agree' 
ment between the parties, we cannot bole 
that there is any collateral agrcemcTit bj 
which one shipper agreed to be liable foi 
the default of the other in not taking up tlu 

bills <)f exchange drawn i>y liini on tin 
plaintiff.’ ” 

Tlicir Lonl.ships are of opinion tliat it h 
oiToneoiis to treat (lie <ine.stion as purely i 
question of lial,ili(y on tlie bills. Inotliei 
words, tliey think llio issue proposed by tin 
learned trial Judge to himself was right. Tin 
case of A(hi)i:ioiiia Fihi'rCf,., Tn .V//r’.s- Clan, 
{(>) seenis to bave been niupli jn-essed on tlu 

Court by the learned Pleader. Hut fhe verj 
fir.st sentence of the .iiidfrnient of .luine.s L f 
shows that in that ea.se the only qnestioi 
wa,s whether in a winding np i'roof :n:i; 
be made on the bills alone; and tbnt all qnos 
tions ol ultimate liability were left niidecided 

No one doubts that there was here t 

J- Ch. rytti aiUT.9; ^y 


partnership. It is stated to be a partnership 
in the agreement, and it amply falls within 
the definition of a partnership given by the 
Indian Contract Act, which rules parties 
in this case. It is, however, a partnership 
of a limited character, and consequently 
liability to be enforced against one partner 
when there is no document of debt, which 
on its face binds him, can only be justified 
if it was shown that what he did was within 
the operations natural to the partnership 
and for the partnership. 

Their Lordships think that the law on 
these matters is accurately stated in the 
Avell-kiiown judgment of Lord Ellenborough 
in Gouthivaite v. Duckworth (5), In saying 
“the law,” it would perhaps be more accurate 
to say, a statement of the criterion which' 
is to be applied to the particular facta of 
each case in order to see whether the 
transaction is or is not a partnership 
transaction. Tn that case it was sought to 
make Duckworth liable for goods purchased 
by Brown and Powell, and Lord Ellenborough 
says this: There seems also to have been 
some contrivance in this case to keep out of 
general view the interest which Duckworth 
had in the goods: the other two defendants 
were sent into the market to purchase the 
goods in wliicb he was to have a moiety; and 
though they were not authorised, he says, to 
purchase on the joint account of the three; 
yet, if all agree to share in goods to be pur¬ 
chased, and in consequence of that agreement 
one of them go into tbe market and make the 
purchase, it is the same for this purpose as if 
all the names had been announced to the 
seller, and, therefore, all are liable for the 
value of them.” He distinguishes the case of 
SaviUey, Rohertsou-{7) thus : “The case of 
Savitley. Robert son {7) does indeed approach 
very near to this; but the distinction between 
the cases is, that there each party bought bis 
separate parcel of goods; which were after¬ 
wards to be mixed in the common adventure 
on board tbe ship, and till that admixture the 

partnership in the goods did not ni'ise.” And 

P.!*? describing Saville v. Bohertson 

(0 in tbe same way vsays: ** but here as soon as 
the goods were purchased,the interest of the 
three attached in them at the same instant by 
virtue of the previous agreement.” 

Mr. George Joseph Bell, in his celebrated 

Principles of Mercantile 

(0 (17921 1 Terra. Uop. 720; 100 E. R. 1264. 
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Jurisprudence, after stating that the law of 
Scotland is tlie same as the law of England in 
this matter, quotes the judgment of Lin’d 
Ellenborough as correctly laying down the 
law, citing, inter alia, a case of Kinnear, on 
the same lines as Gouthwaite, wliich was 
affirmed in the House of Lords in 1765, and 
the whole Tnatter is comprehensive^'’ expressed 
in his Principles, section in words which 
their Lordships think accurately give tlie result 
of the cases both old and modern: ‘Where 
goods are purchased or money raised for the 
joint adventure, and the dealing though 
ostensibly by an individual is truly and sub¬ 
stantially a dealing of the joint adventure, 
tlie adventurers are liable as partners. But 
there is no sucli responsibilty for goods, etc., 
purchased on the credit of an individual ad¬ 
venturer previously to the contract though 
afterwards brought into stock as his contribu¬ 
tion .” 

It may be and often is a difficult matter to 
say on whic'’ ;ide of tlie line thus indicated 
the facts a particular case fall, and cases 
will be found illustrating both results, lo 
the cases already cited may be added the case 
of Heap v. Dobson (3), while in the Scottish 
Courts may be taken as on the lines of 
Gouthwaite' s cQ.se (5) the case of British Linen 
Co. v. Alexander (8) (where the facts ai’e 
strikingly similar to the present case) and on 
the lines of Saville (7) and Heaps' cases, (3) 
White v. McIntyre (9). 

Their Lordships are aware that Lord 
Lindley, in his capacity as an author but not 
is a Judge, expressed some doubts as to 
whether the case of Goutivhaite (5) could be 
supported. They are of opinion that, whe¬ 
ther that doubt is sound or not, it is not a cri¬ 
ticism on the criterion of law indicated b}'’ Lord 
Ellenborough and the other Judges; but is 
only an indiciation that a different vieu 
might have been taken of the facts of that 

particular case. 

Turning then to the present case, their 
Lordships have come to the conclusion that 
the judgment of the trial Judge was correct. 
The considerations which lead tliem to that 

suit are as follows: 

It is clear from tlie terms of tlie agreement 
that either of the two partners by tlie mere 

78' (1853) '5 D. 277. 

(9; (1841) 3 D. 334. 


fact of purchase (after consultatitui as to 
price) could subject any sugar independently 
of the action of the other to becoming part¬ 
nership sugar. A purchase of sugar there¬ 
fore becomes a purchase for the partnership, 
and any one who sold the sugar, oradvancetl 
money by which the sugar was bought, was 
crediting tlie partnersliip with goods or money. 
This i.s furtlier accentuated by the provision 
as to possible re-sale in Mauritius itself. If 
either party in the case bought sugar, and 
then came to re-sell it in terms of that article, 
he could not refuse his co-adventurer a sliare 
of the profit he made. Tiiese considerations 
make it impossible to say, as was said effect¬ 
ively in Sacille's case (7) or Heap's case (3), 
that the joint adventure only began when the 
goods were shipped, as it is clear tiiat the 
joint adventure began as regards each parcel 
from the moment that parcel was bought. 
The learned Judges of tlie Court of Appeal 
are impressed with tlie view that tlie agree¬ 
ment is “elaborately drawn for the purpose 
of keeping the interests of the two shippers 
distinct.... except in so far as a combination 
between them was desirable for the purpose of 
securing joint shipment and a sale of the 
sugar at Hong Kong.” Their Lordships can¬ 
not take this view. It ignores the fact that 
notwithstanding the separate shipment and 
consignation documents, the sugar was ad¬ 
mittedly to be accounted for as partnership 
sugar. Supposing that the particular parcels 
consigned by one had in some way been 
deteriorated, either by perils of the sea, with- 
out insurance, or by the development of .some 
intrinsic fault, it is perfectly clear that the 
other party would have had to bear his 
share of the loss resulting in the whole cargo. 
No doubt the anxious arrangements for 
shipping and consignation in separate names 
were peculiar. But the reason for them i.s 
amply explained by the fact that the parties 
desired secrecy, being afraid at Mauritius of 
the hostile action in breaking prices of a 
rival whose astutenes.s they deploringly 
acknowledged. 

Moreover, it is clear not only that the 
facts as to the terms of a partnership in tlie 
sugar shipped are as have been stated, but 
that tlie plaintiff knew tlie wliole terms and 
conditions of the agreement. He knew, 
therefore, he was helping by advance of credit 
the partnership in its purchase of sugar. The 
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learned Appeal Judges say that t'le re¬ 
spondent Karim did not avad himselt of the 
pkintiff’s credit. That that credit was not 

interposed in the precise way 
contemplated by the 4th article of the 
agreement is true. But that they did not 
in fact avail themselves of the plaintiff s 
obviously a. orvou. The b Is .peak 
for themselves. When a drawer discounts 
an acceptance, which acceptance is given at 
a time when the acceptor owes no money 
to the drawer, it is idle to say that the 
drawer does not avail himself of the 
acceptor’s credit; and if anything more was 
wanted it is to be found in the evidence 
of Karim himself, who admits in cross- 
examination: “Kor the purchase of all that 
sugar neither I nor Rashid paid a rupee, 
it was all paid for by hundis accepted by 

the plaintiff.’ 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed and the judgment of the trial 
Judge restored ; the defendant Karim paying 
costs in the Courts below and before this 

/ppeal allowed. 

Solicitors for the Appellants: - Me.s.srs. 

Ashursi Moris, Crisp A Co. 

Solicitors lor the l.st Respondent: — 

Messrs. Lathcys !,• Hart. 


ALLAHABAD HIGH COURT. 

Skconp Civil. Ai’I'EAl No. 1514 ok 1913. 

December IG, 1914. 

Present: _Mr. Justice Chamier and 

Mr. Justice I’iggott. 

AHMAD RA/iA KHAN— l'i..UNTiKb'— 

AI'I'KI.I.ANT 

versus 

RAM LAli AND ANOiiiKi;--l)i’:i'i’:Nt>AN'iN~ 

Rksdondknts. 

oinicr-~Frcsumiitiim—Unntcn of pmoj—Li,mlalion. 

There is a presumption that ihe possoi>sion of ono 
co-owner is tlio iMissession "f tli(M.t!ier, iuuUlie Imnleii 
lies on the co-owner suttinLC up title hy mlverse i*ossos- 
sion to prove that he or his pretlecossor luul set up an 
adverse title to theotiier co-o\Mier’.s share, lo the 
knowledge of the latter, more tlian twidve years 
before tlie institution of tlu'snil. 

Coniu V. Aj>i>iih(uniL (IU1-) A- -^0; ><\ L. J. 1*. 
C. lol; 105 h. T. 83G, foUoNVcch 


Jafar Hasnin V. AMiuq A/i, 14 A. 193; A. W. 

(189*^) 55* Jogendra Nath v Balndeh BaSy 35 C. 961; 

12 C W N 127; G C. L. J. 735, Deba v. Rohtagi Maly 
28 A. 479- 3 A. L J. 334. A. W. N. (1906^ 95; 
Chiranji Mai v. Nathia, 4 A. 1. 3. 473; A. W. N. (1907) 

195, referred to. 

Second appeal from the decision of the 
Second Additional Judge of Aligarh, dated 

Ilth Jane 1913. 

Mr. S. IC Vary for the Appellant. 

Mr. D. (/. Banerji (with him Mr. Lachmi 

Narain)y for the Respondents. 

JUDGMENT.—This was a suit for posses¬ 
sion, by partition, of a half share in a small 
property, described as Ihata Nidhan Singh, 
in the city of Koil, and consisting appar 
ently of some waste land and the sites of a 

few houses. 

The property belonged formerly to two 
brothers, Nihal Singh and Bhawani Singh. 
TIte rights of the former passed to his three 
grandsons who in May 1909, alleging that 
they were owners of the whole property, 
sold the whole to the appellant. The appel- 
.,ant admits, however, that by his purchase 
|j|ie acquired only a half share in the pro¬ 
perty. The rights of Bhawani Singh in the 
other half passed to his son, Mathura 
Prasad, and later in execution of a decree 
against Mathura Prasad were sold to two - 
persons who in August 1909 transferred them 

to the respondents. 

The appellant’s case is that he was in 
pos.session of his half share till March 1911 
Avhen the respondents denied his title. The 
defence was that the appellant or the per¬ 
sons through whom he claims have not been' 
in possession of the share within twelve years 
of this suit, and that the respondents have 
been in adverse possession of the same for 
more than that period. 

The Munsif found that as the appellant 
had failed to prove possession within twelve 
years the suit failed, although the respond¬ 
ents Imd failed to prove adverse possession 
^ l)y them for more than a very short time. 
On appeal the Additional District Judge 
agreed with the ^lunsif that the appellant 
had failed to prove possession within limi¬ 
tation, and, therefore, held that the suit had 
been rightly dismissed. He went on to bold 
that as the possession of one of two 
eiwowners could not be regarded as the 
possession of tbo other co-owuer, the posses¬ 
sion of the resptnulents must be held to have 
l)een adverse to the appellant. 
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In second appeal the learned Vakil for 
the appellant did not dispute the correctness 
of the rule laid down in Jafar HKsnin v. 
Masliiiq All (I), tliat where a suit for pos¬ 
session of immoveable property is resisted 
by a plea of adverse possession for moi-e 
than twelve years, the ciuestion of limita¬ 
tion becomes a question of title, and it lies 
upon the plaintiff in the first instance 
to give satisfactory prlma facie evidence 
of possession within twehe years of tlie 
suit; but he contended that as the appellant 
and the respondents are, as tlmir predeces¬ 
sors were, co-owners, or as English lawyers 
would say tenants-in-common, of the pro¬ 
perty, the possession of the respondents was 
ill law that of their co-owner, the appellant, 
and, therefore, the suit must be held to 
have been brouglit within time as the re¬ 
spondents have not proved ouster or anytliing 
equivalent to ouster of the appellant. Many 
cases were cited in support of this contention 
including that of Jogendra Nath v. Baladeh 
Da^ (2), which seems to go the whole length 
of this contention. 

The learned Vakil for the respondents 
referred us to a number of cases, including 
two decided by single Judges of this Court, 
namely, Deha v. Rohfagi Mai (3) and 
Cliiranji Mai v. Nathia (4), which are 
not distinguishable in principle from the 
case now before us and certainly support 
the contention advanced on behalf of the 
respondents. 

We are relieved from the necessity of 
discussing these cases, for it seems to us 
that the question is covered by tlie decision 
of their Lordships of the Privy Council in 
a Ceylon case to which our attention was 
drawn after the conclusion of the arguments, 
namely, that of Corea v. Appuhamy (5), Tlie 
plaintiff in the suit had acquired the riglits 
of Balohamy, a daughte of a man named 
Elias, who died in 1878 leaving as his heirs 
Balohamy, two other daughtei'S, and a 
son named Iseris, the principal defendant 
to the suit. Iseris was in jail when his 
father died. He came out in December 1878 

(1) 14 A 193; A. W. N. (1892)55. 

(9) So C. 961; 12 C. W N. 127; 6 C. L. J. 735. 

(3) 28 A. 479; 3 A. L. J. 334; A. W. X. (1906) 95. 

U) 4 A. L. .1. 473; A. W. X. ( 907) 195. 

(o) (1912) A. C. 230; 81 L. J. P. C. 151; IOq L. T. 

836. 


and took i^o.ssession of the whole of the 
property belonging to himself and his 
sisters. Balohamy sued for possession in 
1908 and Iseris pleaded adverse possession 
for more than the prescribed period. The 
plaintiff tried to prove an acknowledgment 
of her title by Iseris but failed. Iseris 
proved only long continued possession on 
liis part of the whole property. The Ceylon 
Courts decided in favour of the defendant, 
but tlieir decisions were reversed by the 
Privy Council. It appears to us tliat the 
ground upon which their Lordships decided 
in favour of the plaintiff has no reference 
to the special terms of the Cejdon Ordi¬ 
nance. It was that tlie possession of Iseris 
was in law the possession of his co¬ 
owners and that notliing short of ouster or 
something equivalent to ouster could put an 
end to that possession. Even the fact that 
Iseris had for years pretended that he was 
.sole heir of his father and had sworn tliat 
tlie plaintiff was not his sister at all, was 
not considered to justify a presumption of 
ouster. 

The case before the Privy Council was a 
much sti’onger case than the one now before 
us. Here there is nothing to sliow that 
the respondents denied the appellant’.s 
title till shortly before the suit was 

brought, and there is nothing to show 
that the respondents’ predecessors-in-title 
ever laid claim to more tlian a half 

share in the property. On the contrary 
they did not attempt to transfer to the 
respondents more than a half share. In these 
circumstances it mu.st be presumed that when 
the respondent.s took possession of the whole 
property they did so for them.selves and 
their co-owner. 

The judgment of tlieir Lordships recog¬ 
nizes that there may he cases of an excep¬ 
tional nature in whicli ouster may be pre¬ 
sumed, but we can discover no grounds 
whatever for treating thi.s case as falling 
in that category. On the contrary, as 
already pointed out, the respondents’ 
vendors seem to have laid claim to no 
more than a half share in the property 
though they may have been in po.ssession of 
the whole. 

In our opinion the appellant was entitled 
to rely upon the presumption that pos- 
se.'ision was held by the respondents and 
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their predecessors-in-title on his behalf 
and it lay upon the respondents to prove 
that they or their predecessors had set up 
an adver,se title to the appellant’s share 
to the knowledge of the appellant more than 
twelve years before the suit. This they 
failed to do. 

We allow tliis appeal, set aside the 
decree of the lower Appellate Court and 
remand the case to that Court for decision on 
the merits. Costs of this appeal will be costs 
in the cause. 

Appeal allowed) Case remanded. 


PRIVY COUNCIL. 

Al>l»KAr, FItOM THE JuOICIAL CoMMISSIOXEK’s 

Court, Central Provinces. 

October 22, 1914. 

Present: —Lord Dunedin, Lord Shaw, 

Sir John Edge and Mr. Ameer Ali. 

Seth RAMLAL and another —Defendants 

—Apfellants 
versus 

NARSINGDAS and others—Plaintiffs 

—Respondents. 

Mortgage — Coutrihalion—Mortgage hg one partner of 
v'JioIe purtnernhip property—Mortgage (Uspnted hg other 
partner — CompromiKe-^Disputing partner nmlertakingfo 
png part of mortgage debt—}fortgage }Oihsetpienfl g dec! a red 
not binding en dit^puting partner n share — Mortgage^dcht 
realized from partner e.vecuting deed ■ Suit by mortgagor 
for contribution in terms of compromise—Other partnei'y 
liahilitg of. 

B, ono of flio two ]>artncrs in a firm, granted 
a mortgage purporting to mortgage tlie whole 
of the ])artnership property. L, tlio otlier 
piirtriei', disjuited tiio right of B to subject 
the wliole of tlio partnor.sliij* property to tlio mort¬ 
gage and contended that B was in fact only able 
to liurden his own sliaro tliereof. Subset|uentlv L 
brouglit against B a partition suit in wliicli the 
Court nnido a decree giving ctTect to a compromise 
whicli tlic parties themselves hadj etTccted. One of 
the term.s of tlio compromi.si' was tlmt h should pay 
tlie niortgag(‘e a CM'rlain amount and thatsliould 
free L’s ])ortion of the prop(>rty from the mortgage. 
The mortgagee thereafter brought a suit on his mort¬ 
gage, ami in that .v^iiit it was found eventually l»y 
the. Privy Coiineil that truly tlie mortgage only 
hound B's share and not tlie whole pnrtm'rshi'p 
property. Tlio mortgagee realized the wiiole of tlio 
mortgage-debt from }f wlio tlien sued L for the 

amount jiayablo undm- the compromise as eontribu- 
tion. L contended that such ]inynient was conditional 
upon B freeing his share from (lie mortgage, and 
ns his sliare was not freed hy li hut hy Hie i’rivv 
(^)Uircii (leeisiou, tlu* suit must fail: 

]feld,\Ui\t /y was bound bv I lie compromise, wlucii 
remained unafreeted hy (be Privy Council decision 
and tliat lie was liable to contribute. * 


Appeal from a judgment and decree of 
the Court of the Judicial Commissioner, 
Central Provinces, dated the 30th April 
1908, affirming those of the Court of the 
District Judge, Chindwara, dated the 12th 
July 1907. 

FACTS.—Bhajarilal and Lakhmichand 
were the two partners in a firm. On the 
5th August 1892 Bhajanlal executed in 
favour of one Narsingdas a mortgage on 
the whole of the partnership property. 
Subsequently Lakhmichand, who disputed the 
mortgage, brouglit a suit for the dissolution 
of tlie partner.ship. The suit was com¬ 
promised and a decree was drawn up giving 
effect to the compromise, one of the terms 
of which was as follows :— 

“Plaintiff to pay Rs, 8,200 (to Narsingdas) 
and defendant should obtain redemption 
from mortgage of any property which by 
his division has fallen to plaintiff’s share 
and which he (defendant) may have mort¬ 
gaged Avith the said Narsingdas.” 

In 1897 Narsingdas put his mortgage in 
suit. In that suit it was eventually decided 
by the Privy Council that the mortgage 
bound only Bliajanlal’s share of the property 
and not Lakhmicliand’s share. The mort¬ 
gagee realized the whole of the mortgage-debt 
from BhajanlaPs heirs, who brought the 
present .suit against the appellants, Avho 
represented Lakliniichand, for the payment • 
of the amount stated in the said compromise 
decree as contribution. Both Courts iii 
India decreed the suit, and the appellants 
thereupon appealed to His Majesty in 
Council. 

Messrs, De Gntyther^ K. 0., and J, M, 
Pan'kh^ for the Appellants, contended that 
the payment to be made under the com¬ 
promise was conditional on Bhajanlal 
redeeming Lakhmichnnd’s share, and as 
Bliajanlal never redeemed that share, the 
appellants were under no obligation to make 
the .said payment. 

[Ijord Shaw referred to White v, Victoria 
Lumber and Mannfactunng Co., LuL (1) and 
remarked tlmt the case now put was not 
the case put before the Courts below and 
that it was not now open to the appellants 
to put a new case here.] 

(1) (U)10) A. C. 606 at p. 610; SOL. J. P. C. 38; '03 
L. T. R-JR. . 
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The case depended on the true construction 
of the compromise decree, and as tlie con¬ 
struction of a document was a question of 
law, the parties were entitled to properly 
construe it at any stage of the proceeilings 
when tliere was no question of fact involved 
in determining the point raised. 

Sir TT. Erie Tiichrtril!>\ K. C., and Mr. 
Lnu'ndoii, for tlie Respondents, were not called 
upon. 

JUDGMENT. 

Loud Dgnrdin.— The claim in the present 
suit arises out of the following circum¬ 
stances:— 

Two parties were interested in property 
which they held in partnership, and one 
of them, called Lakhmichand, brought a 
partition suit against his partner Bhajanlal, 
following on a dissolution of tlie partner¬ 
ship, in which the Court gave effect to a 
compromise which the two parties themselves 
ha.l effected. The judgment which was pro¬ 
nounced by the Court in that case is to he found 
at page 29 of the record. There had been a 
mortgage granted by Bliajanlal in favour 
of a person called Narsingdas, and tliat 
mortgage purported to convey, as .security 
for the debt which was thereby constituted, 
the whole of the partnership property. 

It was a moot point, however, between 
the partners as to whether the partner 
who executed that mortgage had in truth 
any right to subject the whole of the 
partnership property to the debt, or 
whether he was not in fact only able to 
burden his own share. This being so, one 

of the terms of the arrangement which was 
made binding between the parties in the 
judgment pronounced was that the plaintiff, 
who is now represented by the present 
defendants and appellants, should pay to 
Narsingdas, that is in other words, to the 
mortgagee, Rs. 8,200, and that the defend¬ 
ant Bhajanlal, who is now represented by 
the present plaintiffs and respondefits, 
should free the other parties’ portion of 
the property from the mortgage. 

It is admitted that the defendants, that 
is to say, the present appellants, never did 
pay the Rs. 8,200, except to the small 
extent of Rs. 200, to Narsingdas. Narsingdas 
thereafter brought a suit to make good his 
mortgage, and in the course of that suit 


it was found eventually by tlie liighest 
Court, by this Board, that truly the 
mortgage only bound Bliajanlal's share and 
not tlie whole partnership property. 

Payment to the mortgagee, Narsingdas, was 
effected by the sale under that suit of 
Bhajanlars property, and tlie result, of 
course, was that he had to pay the wliole 
of Narsingdas’ delff. Inasmuch as the 
present appellants had never paid the 
Rs. 8,200 to Narsingdas, it is quite evident 
that Bhajanhl liad to pay Rs. 8,000 more 
to Narsingdas than he should liave paid. 
Accordingly the present respondents sue for 
contribution. 

The defence really comes to this, that the 
payment which is .stipulated fo? in the 
judgment which was tlie result of the 
compromise, is a payment which is con¬ 
ditional upon the other party doing his 
share. It is said that Bliajanlal never did 
free tlie other part of tlie property from 
the mortgage because tl'nt was freed not 
by anything done by liim, but by tlie 
judgment of tlie Privy Council in the suit 
wliicli has already been mentioned. 

Their liordships are of opinion that the 
case is quite ccrrectly put by the learned 
Judicial Commi.ssioner from whose judg¬ 
ment tlie present appeal lies. Speaking of 
the mortgage-debt due to Narsingdas, he 
says : “it was a disputed point as to 
whether Bhajanlal should pay all or only 
half of it, and that dispute was compromised 
by an agreement which nece.ssarily ad¬ 
mitted that it was a partncr^^Iiip debt whereof 
the defendants (in this suit) on that date 
were liable to pay Rs. 8,200. From that 
moment the Rs. 8,200 became a debt due 
by the defendants to Narsingdas for the 
purpose of adjustment between the ex-part¬ 
ners of the dissolved partnership, ” 

Their Lordships think that that is the 
true kej^ to the case, and that it is out 
of the question now for the present ap¬ 
pellants to try to get out of the compro¬ 
mise by saying that if the Privy Council 
ca.se had been then decided, they would 
have found themselves free of the liability 
without entering into the undertaking to 
pay Rs. 8,200. They are bound by that 
compromise, however foolish it may have 
been. They might have paid the money 
direct to Narsingdas : they did not pa}' it, 
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and the respondents had in consequence 
to pay it to him. Accordingly, to make 
good the terms of the compromise, the 
appellants must now pay it to the re¬ 
spondents. 

Their Lordships will accordingly humbly 
advise His Majesty to dismiss the appeal with 
costs. 

A ppea I d is m issed. 

Solicitor for the Appellants:—Mr. Edicard 
Dalgado. 

Solicitors for the Respondents :—Messrs. 
Downer and Johnson. 


ALLAHABAD HICxH COURT. 

. First Appeal from Order No. 52 of 1914. 

November 9, 1914. 

Present :—Mr. Justice Charaier and 
Mr. Justice Piggott. 

BANSIDHAR —Petitioner—Appellant 

versus 

KHARAGJIT —Opposite Party— 

Respondent. 

Proinncial Insoh'ericy Act {III of 1907), s. IH — 
ImolvenVa property in poasension of third pemon — 
Receiver—Power of Court to put Receiver in possession 
of such property. 

Section 18 of the Provincial Insolvency Act em¬ 
powers the Court, where it appoints a lleceiver, to 
remove any person, in whoso possession or custody 
any jiroperty of the insolvent is, from the possession 
or custody tliereof, provided tlie insolvent has a right 
to remove him. 

First appeal from an order of the I)is- 
ti'ict Judge of Mainpuri. 

!Mr. Pcarey Lfd Banerji (witli him Mr. 
M. L. AgarwaUOj for the Appellant. 

;Mr. (Hrdhnri Lai AganvaJoy for the Re- 
.spondent. 

JUUG^IENT.—Tliis is an appeal against 
an order of the District Judge of Mainpui'i, 
passed in proceedings arising out of the 
insolvency of one Gur Narain, All the facts 
have not l)con properly ascertained, but for 
the purposes of this order they may bo 
assumed to be as follows;— 

In 1905 tlie insolvent’s fatlier, Girwnr 
Dliari, instituted throe suits on mortgages. 
Either before or .shoi tly after bringing these 
suits he transferred, or purported to trans¬ 
fer, all his riglits in the mortgages to 
one Hatan l-al, wlio was made plaintill' 
in the suits. Decrees were obtained and 
one of them is said to have been satis¬ 


fied. The other two were on March 23rd, 
1910, transferred tc Bansidhar, the present 
appellant, who took out execution, brought 
the property to sale and purchased some 
of it himself. Meanwhile Girwar Dhari 
had died, and on July 2nd, 1909, Gur Narain. 
had been adjudicated an insolvent. On 
August 13th, 1909, the respondent was 
appointed Receiver of the insolvent’s property. 
On January 13th, 1910, he put in a petition 
saying that certain persons who had been 
called upon to hand over property of the 
insolvent’s had not put in an appearance and 
praying that he, the Receiver, might be put 
into possession at once. After considerable 
delay an order was passed that two of the 
deeds transferring the decrees to Ratan Lai 
should be made over to the Receiver at once. 
Ratan I^al seems to have appeared in Court 
and said that the transfers in his favour 
were fictitious and that the transfers by him 
to Bansidhar were also fictitious. The 
District Judge then issued notice to Bansidhar 
and eventually passed the order now under 
appeal in which, after referring to various 
proceedings, including an order of the Sub¬ 
ordinate Judge of Mainpuri to the effect that 
the transfers to Ratan Lai were fictitious and 
an order of the Subordinate Judge of Aligarh 
holding that the transfers were valid, he 
has held that the property belongs to the 
insolvent and that the Receiver is entitled 
to take possession of it at once. The mean¬ 
ing of the order is not clear. It is not 
possible to say whether the learned Judge 
means that the Receiver should take over 
the decrees, or that he should take over the 
property purchased by Bansidhar, 

Section 36 of the Provincial Insolvency 
Act certainly has no bearing on the case, 
for there was no transfer by the insolvent 
within two years before the adjudication. 
It follows that Bansidhar has no right of 
appeal under section 46 (2) of the Act. 
But along with his petition of appeal he pre¬ 
sented a petition praying for leave to appeal 
under section 46 (3). We think that leave 
to appeal should be granted in this case, and 
we accordingly give the appellant leave to 
appeal naac pro tunc. The raspondent does 
not object to leave being given if the Court 
is of opinion that the proceedings in the 
Court below are not satisfactory, but he 
maintains that the Court below was com- 
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pet-ent to inquire and decide whether tlie pro- 
pertj^ in question belongs to the insolvent, and 
that if after proper inquiiy it is found that 
it belongs to the insolvent, the Court should 
remove the appellant from the possession 
thereof and make it over to the Recei\ er. 

The learned Vakil for the appellant con¬ 
tends that, if the case does not come within 
section 30 of the Act, the Receiver should be 
left to bring a separate suit. We cannot accept 
this contention. It is true that the Indian 
Provincial Insolvency Act contains no such 
provision as section 102 of tlie Englisli Bank¬ 
ruptcy Act, which expressly empowers the 
Bankruptcy Court to decide ’^all other ques¬ 
tions whatsoever, whether of law or fact, 
which may arise in any case of bankruptcy 
coming within the cognizance of the Court, 
or which tlie Court may deem it expedient 
or necessary to decide for the purpose of 
doing complete justice and making a complete 
distribution of property in any such case,” 
but it is the duty of a tteceiver appointed 
under the Indian Act, and of tlie Court itself 
where no Receiver is appointed, to take 
possession of the property of the insolvent, 
and section IS of the Act empowers the Court, 
where it appoints a Receiver, to remove anj^ 
person, in whose possession or custodj'- any 
property of tlie insolvent is, from the posses 
sion or custody thereof, provided, of course, 
tliat the insolvent had a right to remove him. 

We have no doubt that the Court had 
power in the present case to inquire whether 
the disputed property in possession of the 
appellant was the property of the insolvent 
and on finding that it was the property of 
the insolvent, to take steps to have 
it handed over to the Receiver. But in 
proceedings under the Act the Court is 
required to follow the procedure of a Civil 
Court in a civil suit. The Receiver and the 
appellant should have been required ^ to 
state their respective cases in writing, 
and having ascertained the points in 
dispute the Court should have fixed issues 
and given the parties an opportunity of 
producing evidence. In simple cases it may 
be unnecessary to fix issues, but care should 
always be taken that the parties understand 
what the questions at issue between them are. 

In the present case the proceedings of 

the Court were of far too summary a nature. 

Even now it is diflicult to say what alle¬ 
gations of fact by either party are admitted or 


denied by the other, and tlie parties do notseem 
to have been given any proper opportunity of 
producing evidence. 

We accordingly set aside the order under 
appeal and direct that the record be returned 
to tlm Court below,that the parties be requir¬ 
ed to state their respective cases in writing 
and that the Court do tlien proceed to try 
the questions in issue according to the pro¬ 
cedure prescribed for the trial for an original 
civil case. Costs of this appeal will be costs 
in the proceedings to be dealt with bv tim 
Court below. 

Appeal decreed. 


MADRAS HIGH COURT. 

Civil Appeal No. 21S op 1910. 
November 3, 191-1. 

Present: —Mr. Justice OldKeld and 
Mr. Justice Tyabji. 

N ARA\ ANASAMI AITA R—Plaixtipp 

—Appellant 

1 ‘ersus 

KRISHNAMURTI AIYAR and others_ 

De FE N D ANTS —Re S PONDE NT.S. 

Civil Procedure Code (dci t'u/1908), 0. 17, rr. o 
7, 17 niid O. ] III, 9— Avie/uhnent of jjleadiuoli 

—Pr((cticc ofSuburdinafe C.jiirr.i frying 2)reliminnry 
issues and not giving opportunity foainend condemned. 

In a suit for partition against defendants' 
Nos. 1 to -1, co-parceners, and seventy-four otlier 
persons alleged to have come into possession of 
various items of the suit property during plaintirt’s 
minority, tlie plaint contained no specification of 
the titles under which the seventy-four defendants 
above referred to were in possession or the defects 
in them and no prayer for the avoidance of the 
partition, the decrees and other transactions by 
which their titles were constituted. The atteii. 
tion of the parties and tlie Court was di-awn to 
the defects only during the trial of tlie suit in the 
course of the examination of witnesses. The 
plaintiff then applied for leave to amend, arguments 
were heard on his application and on certain pro- 
liininary issues which had been framed, and leave 
to amend was refused and the preliminary issues 
were decided against the plaintiff. TJie plaint 
was subsequently rejected two days later for want 
of a cause of action: 

Held, that the dismissal of tlie petition for leave 
toamend could not be sustained and that the plaint 
ought not to have been rejected until opportunity 
had been given to amend. ^ 
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KfUhnaJi V. mirnnaji, 18 8.144; Scvugan ChetUj 
V. Krif<hria Aiydftgfty; 13 Ind. Cas- 268, 36 M- 3^8; 10 
M. L. T. 557; 29 M. L. J. 139, referred to. 

Per Ti/rtb;/, J.—Different procedure and sanctions 
apply to (1) aniondinf? pleadings, (2) furnishing 
Iiiirticulars and (3) jiresenting a pleading stibso. 
qiicnt to the written statement; thougli it may be 
tliat on an order to do any of them being 
disobeyed, tlie same result—an adverse decision in 
the suit—may directly or indirectly follow. 

Appeal against the decree of the Sub¬ 
ordinate Judge of Mayavaram, in Original 

Suit No. 5 of 1907. 

Mr. L. A. Govindamghava Aiyar, for the 
Appellant. 

Messrs. T. R. Uaniachandra Aiyar, T. E. 
Krishuaswami Aiyat'y T. Natesa Aiyar, T. li. 
Venkatarama Snstriy T. V. GopalcuKwami 
Mudaliar and G. S. Ramacliandra AiyaVy for 
the Respondents. 

This appeal coming on for hearing, the 
Court (Chief Justice and Tyabji, J.) made 
on 7th March 1913 the following 

ORDER.—In order to deal with the 
objection tliat this appeal is out of time, 
we think it desirable that there should be 
an inquiry on oral evidence and a Hnding 
thereon as to whether Kuppuswami Aiyar 
promised to deliver the copies in question 
and ^‘colluding with some or all of the 
defendants, finally about the 11th April 
refused to give the plaintiff the same”, as 
alleged in paragraph 7 of the affidavit of 
the plaintiff dated July l8th, 1910. 

VVe accordingly ask the Subordinate Judge 
to return a tiTiding on these questions. 

Tlie finding should bo submitted in si.K 
weeks and seven days will be allowed for 
filing objections. 

In compliance with the above order the 
Subordinate Judge of Mayavaram submitted 
the following 

EINDING,— * * * * J inclined to hold 
that Kuppuswami Aiyar obtained the copies 
for filing the appeal, tliat he was interesting 
himself about tlie .same till at the last 
moment he joined hands with the (Jth 
defendant, his brother-in-law, and gave up 
the plaintiff’s cause. 

9. 1 lind that the plaintiff’s case on 

the issue sent down is substantially true. 

This appeal coining or for iinal bearing 
after tbe return of the tiiuling from the 
lower Court upon tlie questions referred 
to it for trial, and the case liaving stood 


over for consideration, the Court delivered 
the following 

JUDGMENT. 

Oldfikld, j. —The order under appeal 
is one rejecting the plaint in a suit, which 
had been pending for almost three years. 

It was passed in the following circum¬ 
stances :— 

The suit was for partition against defend¬ 
ants Nos. 1 to 4, co-parceners, and seventy- 
four other persons, alleged to have come 
into possession of various items of the 
suit property during plaintiff’s minority. 
Lssues were framed after it had been 
pending ten months. It was taken up for 
trial on 16tb November 1909, when it had 
been pending for two years and ten months, 
and four witnesses were examined wholly 
or in part. During their examination the 
objections taken to certain questions drew the 
attention of the parties and the Court to 
the fact that the plaint contained no 
specification of the titles under which the 
.seventy-four defendants above referred to 
were in possession, or tbe defects in them 
and no prayer for the avoidance of the 
partition, the decrees and other transac¬ 
tions, by which these titles were constitut¬ 
ed. Plaintiff then applied for leave to 
amend; and arguments were heard on his 
application and on certain preliminary issues, 
which had been framed. The decision was 
against him on both; and after dismissal 
of the petition on the 27th November 1909, 
the plaint was rejected on 29tb Novem¬ 
ber 1909. 

In these i.ssues, Nos. 3, 7 and 14, the 
questions were in effect those raised by 
tbe objection just referred to. In the 
amendment petition the additions to the 
plaint proposed were, it is contended, such 
as would meet it, since they included (l) 
an enumeration in paragraphs 1 to 14 
of the connected affidavit of the defects 
in some (if not all) of the titles in question 
and of the acts of negligence and fraud 
by 1st defendant and 5th defendant, plaint¬ 
iff's guardians, which were pleaded as 
vitiating them and (2) a prayer for a 
declaration that the tiansactions were not 
binding on him. Tliougb the Icwer Court 
has referred specilically to the preliminary 
issue.s only in the diary and not in the 
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judgment, it is clear that they and the 
amendment petition -were argued together 
and that the wliole of the questions 
raised are open for determination in this 
appeal. 

Now it may be conceded that the con¬ 
clusion of the lower Court, so far as it 
dealt with these issues and the plaint as 
presented, was correct and that plaintiff 
would not have been entitled to proceed, 
unless and until he had prayed for a 
declaration or other relief in respect of 
the transactions on which defendants relied 
and had made properly specific averments 
as to fraud and negligence in order to 
obtain it; and, if it had been the case 
that after reasonable opportunity given 
he had persisted in refusing to comply with 
the Court’s requirements in the matter, he 
would have had only himself to thank 
for an adverse result. This requires no 
support from agrument or authority. TJ»e 
course of the proceedings however, as 
appears from the account already given, 
was different. Defendants having embodied 
their objections in the issues above men¬ 
tioned, which were clearly of a preliminary 
nature, acquiesced (apparently without com¬ 
plaint) in the e.\amination of witnesses 
being begun, before they had been disposed 
of. They were in fact disposed of only in 
the final order of rejection, which made it 
impossible for plaintiff to repair the mistake 
he was held to have committed. The omis¬ 
sion to try ijreliminary issues as such and 
to allow opportunity for amendment is no 
doubt frequent in subordinate Courts. But 
it calls for the strongest reprehension, since 
the plaintiff falls into a trap by submit¬ 
ting to it, when he is first given to under¬ 
stand that the question of amendment is 
open pending adjudication on it and he is told 
eventually that the amendment is indispens¬ 
able but cannot be asked for at that stage 
or, as in the present case, has been asked 

far too late. n .1 i 

This description of the result of the lower 

Court’s decision sufficiently condemns it. 

The arguments by which it has been 

supported may be noticed shortly. lor 

those only which relate to the refusa o 

leave to amend need be referred to since 

it has conceded and plaintiff 
application for leave impliedly admitted that 

amendment was necessary. Some of them 


also, those in which the validity of plaintiff's 
objections to his guardian's conduct is 
impugned on the facts, may be disregarded, 
since they will properly be considered at the 
trial which will have to be held. The first 
of those wliich remain, is that tlio amend¬ 
ment petition was presented after delay and 
at too late a stage in tlie case; and it has 
been supported by reference to Krishia.jl 
v. Wamnaji (l). In tliat case, however, as 
in others cited, no principle of general appli¬ 
cation was laid down; and the decision 
inevitably turned on the special circum¬ 
stances, which differed materially from those 
now in question. For there was no amend¬ 
ment petition by plaintiff in the Court of 
first instance and it may be doubted whe¬ 
ther the conclusion would have been the 
same if section 153 and Order VI, rule 17, 
of the present Code had been in force instead 
of section 53 of the former. It is no doubt 
said by the learned Judges that the plaintiff, 
whether he knew of the case open to him and 
did not state it or did not know of it and 
sued speculatively, is entitled to no considera¬ 
tion. But with all due respect it may be 
doubted whether in the latter alternative he 
might not fairly expect the defendants to 
disclose the titles they had acquired during 
his minority before he ascertained or disclos¬ 
ed the grounds on whicli he would attack 
them. That was tlie position of plaintiff in 
the present case, when he sued. When his 
opponents during tlie examination of wit¬ 
nesses insisted on particulars, he asked leave 
to supply them; he also proposed to add a 
prayer for further relief, before his objection 
to do so liad been adjudicated on in connec¬ 
tion Avith the preliminary issues. It is not 
possible to hold that he took this action too 

late. 

It is urged next that the allegations of 
fraud and negligence in paragraphs 6 , 
7 11 and 12 of the plaint were unduly 
general, and that (l) the affidavit Avith the 
amendment petition did not make them 
appreciably more specific, ( 2 ) they could 
not be made more specific Avithout substitut¬ 
ing a ncAV cause of action for that already 
relied on. The ansAver as regards (l) is, 
firstly, that the objections in the affidavit 
appear reasonably specific as regards the 
majority of tlie points raised and, secondly, 

(1) IS B. U4. 
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tliat, if furtlier particulars as regards any 
were essential, it would be open either to 
defendants to obtain them by interrogatories 
or the Court to grant leave to amend only 
conditionally on tlie necessary additional 
particulars being given. As regards (2) it 
has not been shown how the addition of 
particulars to the general statement of the 
cause of action already made could make that 
cause of action a new one, or how the addition 
of an explicit prayer for declaration in res¬ 
pect of defendants’ titles could alter the 
character of the suit, if that were material 
under the law at present in force. 

The last point taken is that the amend¬ 
ment would operate to defendants’ prejudice, 
since the suit, if brought on the date of 
the amendment petition, would have been 
out of time. The lower Court has recognis¬ 
ed that this would not necessarily make the 
grant of leave to amend improper, but has 
held that no special circumstances are avail¬ 
able to justify it in the present case. Its 
discussion of the latter point is vitiated by 
its mistaken assumption, already referreds to, 
that the amendment would have introduced 
a new cause of action and its references to 
authorities are, therefore, not in point. In 
the present case the reasons for allowing 
amendment are at least as strong as they 
were in Chefty v. Krishna Aiyangar 

(2), limitation being in question there also. 
The amendment petition, therefore, should 
not have been dismissed on this ground. 

In these circumstances the dismissal of 
the petition cannot be sustained; and the 
plaint ought not to have been rejected, until 
opportunity had been given to amend. The 
orders dismissing the petition and rejecting 
the plaint must, therefore, be set aside, the 
suit restored and the petition again taken 
up for disposal in the light the foregoing. 
Costs to date in the lower Coui't and here will 
be costs in the case. 


I YAiiji, J.—The question in tliis upper 
IS, whether the Suboj-dinate Judge wa 
right in rejecting the plaint as disclosin 
no cause of action and in disallowing tli 
plaintiff’s application to amend the plaint, 

I he plaintiff’s suit is ostensiblj'- ft 
partition and was instituted in January I90( 
Defendants Nos. G to 75 are in the plaii 




stated to be in possession of the properties 
which the plaintiff sues to have partitioned, 
and it is alleged that the said defendants 
claim to hold the properties by virtue of 
certain transactions which, it is the plaintiff’s 
case, took place when he was a minor and 
under circumstances that do not bind him. 

I will assume that the defences set up 
in some of the Avritten statements are such 
that the plaintiff Avould have no answer 
unless fraud or some such matter as is 
referred to in Order VI, rule 4, is made 
out by the plaintiff; that the plaint, as it 
stands, does not to give any such parti¬ 
culars as are required by the rule ; and that 
the important issues depend upon the 
existence or non-existence of such matters. 

Thirty-one issues were framed on 5th 
November 1906, 1st October 1907, 4th 
September 1909, or 27th October 1909.^^ It is 
not denied that these issues raise the 
real questions in controversy between the 
parties, ” nor that if a decision Avere 
given on them in favour of the plaintiff, 
the facts so found Avould furnish a cause 
of action. 

The final hearing of the suit com¬ 
menced on the 16th and continued on 
the 17th and 18th November 1909, 
Objection Avas taken to the plaintiff being 
allowed to put any questions impugning the 
partition-deed and Court sales, etc.” (these 
and intenm decrees being the ti^ansactious 
above referred to). On this the plaintiff 
put in an application for permission to 
amend the plaint, the object” of Avhich 
accox'ding to the Suboi'dinate Judge Avas 
to supply the said defects,” by which 
is meant the setting out of ** the circum¬ 
stances * # ♦ tending to invalidate” the 

said transactions. The Subordinate Judge 
held that the plaintiff had made out no 
case to amend and unless amended, the 
plaint disclosed no cause of action. He, 
therefore, rejected the plaint Avith costs.” 

It seems to me that the Subordinate Judge 
fell into tAvo ei'rors, 

Au-i'/, he failed to notice that the plaiut- 
iit s application, though it aa'hs for permission 
to amend the plaint, did not relate to 
mattex’s which cixn be brought on the record 

‘^3 *iiuending an e.xisting pleading 
(Order \1, rule 7). What the plaintiff 
desired to do Avas partly 
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(а) to furnish particulars of what had 
already been alleged, although possibly in 
a vague manner and merely for tlie purpose 
of Order YII, rule 5; partly 

(б) to put in a pleading subseciuent to 
the written statement” in reply to allega¬ 
tions contained in the written statements 
(Order VIII, rule 9); and partly 

(c) to make up for what he does not 
seem to have been responsible, viz., the 
absence of a record of the examination at 
the first hearing under Order X, rule 3, 
referring to the matters in question (I asked 
learned Pleaders about this and was informed 
that there was no such record). 

Secondly, in holding that the plaint disclos¬ 
ed no cause of action, the learned Subordinate 
Judge apparently considered not only the 
allegations in the plaint, but also some of 
those contained in the written statements. 
He did not address himself to the question 
whether if all that is alleged in the plaint 
were true and there were no other facts 
before him (except facts of which he could 
take judicial notice), then the plaintiff would 
obtain a decree for partition. But he con¬ 
sidered the question before him to be :— 

(a) Whether the plaint disclosed any 
answer to certain allegations contained in 
the written statements—allegations which 
for the purposes of this appeal may be 
assumed to have been admitted when made, 

and 

{h) Whether, if any such answer were 
disclosed, it was given with the particularity 


which Order VI, rule 4, requires. 

These errors are connected with each 
other. They arise from a misapprehension 
of the system of pleading contemplated in 
the Civil Procedure Code and the functions 
respectively assigned to the parties and the 
Court in the various steps in procedure 
(whether by way of pleading or otherwise;, 
which lead up to the point when the issues 

become part of the record. i • . i 

The Code contemplates only a plaint ana 
a written statement by way of pleading: 
Order VIII, rule 9. It may, therefore, Imppen 
(when, e. g., a written statement consists o 
confession and avoidance) that there is no 
pleading by the plaintiff as to the rea 

points in controversy-nothing by way of 

pleading to indicate what (if any) is the 
plaintiff’s answer to the facts stated in the 
defendants’ written statement. 


But the rules prescribe that at the time 
of the examination referred to in Order X, 
its effect shall be recorded by the Court : 
such a record may take the place of the 
plaintiff’s ‘’reply” to the “defence” in other 
systems of pleading ; and make any pleading 
subsequent to written statement” unneces¬ 
sary (Order VIII, rule 9). 

It is true that Order VII, rule 5, requires 
the plaintiff to anticipate the defence in 
some degree ; and plaints do as a matter of 
practice frequently give in anticipation the 
plaintiff's replication to the defence that 
the plaintiff expects will be contained in 
the defendant’s written statement. But this 
course, though it may in a great number 
of cases be convenient and satisfactory, is 
not the only course open to the plaintiff'. In 
some cases he may be unable to anticipate 
the defence intelligently or sufficiently : in 
the others he may prefer to see the de¬ 
fendant state his own case before endeavour¬ 
ing to meet it: and this he is entitled to 


do. 

The defendant is, however, not dependent 
solely on Order X, rule 3, for being informed 
of the case that he must be prepared to 
meet. He can apply for particulars or for 
a written statement to be put in by the 
plaintiff, or for permission to interrogate 
the plaintiff. 

Different procedure and sanctions apply 
to (Ij amending pleadings, (2) furnishing 
particulars and (3) presenting a pleading 
subsequent to the written statement ; though 
it may be that on an order to do any of 
them being disobeyed the same result—an 
adverse decision in the suit—may directly 
or indirectly follow. 

1. Amendment is necessary and is the 
only course open in cases referred to in 
Order VI, rule 7, and Order VI, rule 17, 


viz :— 

(u) for raising a new ground of claim ; or 
(6) for making an allegation of fact in¬ 
consistent with the previous pleading of the 
party pleading the same; or 

(r) in case the Court orders amendment 

(Order VI, rule 17). 

In the first two cases, (a) the party 
seeking to amend applies to the Court and 
the granting of the application is in the 
judicial discretion of the Court. In cases 
however, other than these two, amendment 
may, as a matter of form, be the most 




Indian cases. 


NARAYANASWAMI AIYAR V, KRISHNAMURTI AIYAR. 



convenient course, though it may not be the 
only course available: the rules for the 
exercise of discretion in regard to amend¬ 
ments falling within Order VI, rule 7, may 
not be applicable on every occasion when 
there is an application before the Court 
for permission to amend, still less when 
the Court has to consider whether it should 
of its own motion order amendment. The 
sanction contained in Order VT, rule 18, is 
operative only when the Court has ordered 
or permitted amendment. 


(2) As regards furnishing particulars 
of what has already been pleaded but 
insufficiently or vaguely—this is not a dis¬ 
cretionary matter at all. It is ordering one 
of the parties to give the other his due, 
for it is the duty of each party to furnish 
his opponent with a statement in a con¬ 
cise form of the material facts...but not 
the evidence” on which he himself relies: 
Order VI, rule 2. This duty falls in part 
on the Court under Order X. What this 
statement * is to contain is exemplified 
in the forms (first Schedule, Appendix A. to 
the Code of Civil Procedure) and prescribed 
in Order VI, rules 4, 6, 8 to 13, Order VIT, 
rules 1 to 9, Order VIII, rules 2 to 4 and 7, 
which lay down the decree of particularity 
required as regards specified classes of 
allegations ; in other words, when the 
material facts consist of any of the classes 
mentioned in the said rules, there are 
specific directions as to what “stating 
them in a concise form” means. How the 
necessary degree of particularity may be 
enforced in cases where the rules are not 
voluntarily followed, is indicated by Order 
VI, rule 5: further and better particulars 
may be ordered. If an order to furnish 
particulars is not obeyed, the sanction (Order 
VI, rules 16 to 18) seems to be that the 
vague statements (particulars of which 

have been ordered and not furnished) may 

he struck oif and thus the plaint may be 
rendered nugatory; m some cases tliis may 
rplt ,n the plaint not disclosing any cause 

oX vir nik "r 

in the case of a written statemenTcTintained 

n Order VII1 rule 5, is relevent only for 
the purpose of bringing into relief the 
nature of the sanction which must apl 


(3) There is a third class of matters, 
which it may be the right of one of the 
parties to have recorded in a pleading or its 
equivalent, but which does not fall within 
either of the two classes above referred to, 
because it has not necessarily to be brought 
on the record by amending an existing 
pleading; nor does it consist of particulars 
of anything already stated. Matter of this 
kind (unless it is recorded under Order X, 
or would be redundant owing to interrogatories 
having been admitted, or is waived by the 
parties, or considered unnecessary by the 
Court) might appropriately be the .subject of 
pleading subsequent to the written state¬ 
ment” with leave of the Court under Order 
VIII, rule 9. Parties are not apt of their 
own accord to plead when they are not 
required to plead. But where the Court 
orders a written statement or additional 
written statement, the sanction for dis¬ 
obeying the order is contained in Order VIIT, 
rule 10. 

The significance of these rules lies in 
the control which the Court is given over 
the matters that have to be stated in the 
form of pleadings. These rules together 
with those contained in Orders X and XIV 
lay down a system of pleading very 
different from that according to which each 
party pleads alternately, and on each occa¬ 
sion states only his own case or his answer 
to the immediately preceding pleading of his 
opponent, without anticipating the answer 
tliat he expects from his opponent, or dis¬ 
closing how he him.self will meet the answer 
or defence so anticipated—until at last 
the final pleading consists of a bare joinder 
of issue (i, e., denial of the facts stated in 
tlie penultimate pleading): so that the facts 
in issue necessarily appear in the pleadings 
and tlie issues are in effect framed and re¬ 
corded in the pleadings themselves. 

In India it is the Court that has to frame 
and record tliem. The **concise statement 
of material facts” contained in the pleadings 
in India may not cover the entire ground 
of allegations and counter-allegations; and 
the lacuna may have been cuused either 
)y the plaintiff not having anticipated the 
defendant s case at all, or anticipated it 
imperfectly, together with the failui'e of 
the Court to have followed Order X, rule 3, 
and the omission of the defendant to apply 
to the Court for a written statement of the 
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material facts on which the plaintiff relies. 
If for example, the written statement con¬ 
sists of a confession avoided,' then it is 
obvious that none of the facts stated in 
the plaint are in issue and the plaintiff’s 
true case as to the real questions in 
controversy, if pleaded at all, must be 
pleaded subsequently to the written state¬ 
ment. 

It follows that if some matter that ought 
to be part of the pleadings is found not 
to be so, it is necessary to examine under 
which of the above-mentioned classes it 
falls, in order to discover who is responsible 
for the omission and wliat sanction is appli¬ 
cable. 

In the present case, assuming that the 
matters on which the plaintiff intends to 
rely as a reply to the defences set up fall 
within Order VI, rule 4, he was not called 
upon to state his case as to those matters 
with greater particularity after he had 
indicated them in the plaint in anticipation 
of the defences that he expected the 
Avritten statements to contain and his 
plaint should, therefore, not have been 
rejected. 

These seem to me the lines on Avhich 
the questions before the lower Court 
should have been dealt Avith; and as I find 
myself in complete accord Avith my learned 
brother’s views as regards the arguments 
on Avhich the order of the Subordinate 
Judge Avas sought to be supported before 
us, I need not deal Avith them afresh. One 
question I Avish to leave open. I do not 
think it feasible at the present stage to 
consider Avhether the matters on Avhich the 
plaintiff relies for his answer to the defences 
set up, are sufficiently particularised in the 
affidavit dated I9th November 1909. If 
they are not, then as my learned brother 
points out the plaintiff may be asked 
to furnish further particulars; or if he 
is not able to do .so, the consequence 
may be that at the hearing he may be 
prevented from giving evidence as to 
any matters Avhich were not sufficiently 
particularised to enable the defendants to 
be ready Avith their evidence; and if this 
prevents the plaintiff from establishing 
those facts Avhich make up his cause of 
action, his suit Avill fail. At the present 
stage to determine with precision Avhat 
circumstances Avill afford a valid answer to 


the defence, Avould be to try the whole 
suit hypothetically, instead of doing so after 
both sides have adduced the evidence on 
Avhich they rely. 

With reference to my learned brother’s 
judgment, I desire in particular to associate 
myself Avith his remarks about the desirability 
of trying preliminary issues at a stage 
Avhen it is not too late to make amendments 
consequent on the decision. It seems to 
me that if ray learned brother’s remarks 
Avere borne in mind, it Avould save a great 
deal of futile discussion about matters 
purely of form Avhicli have not even a 
remote bearing on the real questions in 
controversy between the parties,” as dis¬ 
tinguished from the questions relating to 
procedure in controversy betAveen the legal 
advisers of the parties. 

I agree, therefore, in the order proposed 
by my learned brother. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

Secoxd CiA^iL Afceal No. 204 op 1914. 

January 2, 1915. 

Fresent: —Mr. Justice I^iggott. 

BHURL LAL— Plaintiff—Appellant 

versus 

JAGAN NATH and another—Dependants 

—Respondents. 

U. P. L'lnd Revenue Act {FII of 1901), s. 118— 
P(frtition—Sife of building of one co-sharer allotted to 
another—Owner of building Jailing to express his 
intention to retain building on payment of ground-rent, 
effect of—Right to keep house after partition—Right to 
materials of house. 

Where in a partition proceeding before a ReA'emio 
Court a site of a building occupied by a co-sharer 
is allotted to the share of the other co-sharer, it is 
incumbent upon the co-sharer in possession of the 
building to invite the attention of the Revenue 
Authorities at the time of the partition to the exist¬ 
ence of the building and to ask for an order fixing 
a <»round-rent under the provisions of section 118 of 
the Land Revenue Act: and if he fails to do so, the 
other co-owner is entitled to possession in accordance 
with the partition decree and only an opportunity 
to renioA’C the materials of the building can bo 
allowed to him. 

■fundan Pat Tewari v. Radha Keshun Kalwar, .t Ind, 
Cas. 664, followed. 

J.shiq Hussain V. Muhammad Jan, 22 A. 329; A. W. 
N. (1900) 116 ; Iswar Prasad v. Jagarnath Singh, A. 
W. N. (1906) 194, referred to. 
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Second appeal from the decision of the 
District Judge of Jhansi, dated the 15th 
of November 1913. 

!\rr. Gohd Prasad^ for the Appellant. 

Mr. Benode Behari^ for the Respondents. 

JUDGMENT.—This is a second appeal 
by a plaintiff whose suit has been dis¬ 
missed by both the Courts below. An un¬ 
fortunate feature of the litigation is that 
the plaintiff’s case was not properly laid 
before the lower Appellate Court. There 
had been a remand by that Court upon 
certain questions of fact, and findings 
were returned by the Court of first instance 
on the issues thus remitted. When the 
case then came before the learned District 
Judge for a final decision it was conceded 
in argument before him that, if the 
findings of the fir.st Court on the remanded 
issues were accepted, the plaintiff’s suit 
must fail. This second appeal has now 
been filed upon a precisely opposite con¬ 
tention, namely, that if the findings arrived 
at by the Court of first instance, and 
endor.sed by the lower Appellate Court, be 
accepted, the plaintiff’s claim must be 
decreed. The plaintiff sued for possession 
of a certain plot of land with certain trees 
standing thereon by demolition of certain 
constructions admittedly erected on the land 
in suit by the defendants. These con¬ 
structions appear to be an enclosure-wall 
and a thatched .shed. The plaintiff’s docu¬ 
ment of title is a partition decree of July 
the 1st, 1910, by a Revenue Court. To 
this partition tlie plaintiff and the defend¬ 
ants were both parties as co-sharers in 
the same mahal. The Revenue Court 

allotted the land in suit, with the trees 
standing thereon, to the mahal of the 
plaintiff. It would appear tliat no ques¬ 
tion was raised at the time as to the ex¬ 
istence of any building on the land in suit, 
for the partition order specifies it simply 
as parti or waste land. It necessarily 
follows that no action was taken under 
section 118 of the Land Revenue Act 
(Local Act III of 1901). It \ms now 
been found tliat for many year.s prior to 
the partition of 1910 there bad been 
buildiiigs on tlie land in .suit and that 
the said land had for many year.s prior 
to the partition been in (he oxcdn.sivo 
occupation and po.s.se.s.sion of the defendants 


being used by them as a yard or enclo.sure 
for the custody of cattle. It appears that 
whatever buildings originally existed on 
this land had sometime or other fallen 
into disrepair, for the finding is that the 
existing buildings have been re-erected by 
the defendants upon old foundations.. The 
case might perhaps have been made clearer 
if there had been a finding as to whether 
this re-erection of buildings upon old 
foundations took place before or after the 
partition of 1910. In view of the fact 
that both parties at the time of the 
partition acquiesced in the description of 
this land as parti or waste, and that no 
question was then raised regarding the 
existence of any buildings thereon, or the 
applicability of section 118 of the Land 
Revenue Act to the circumstances then exist¬ 
ing,! am not sure that I should not be justified 
in presuming against the defendants that the 
re-erection of the building took place subse¬ 
quently to the partition. 1 do not, however,, 
consider this point material. The case is, in 
my opinion, governed by the decision of a 
Bench of this Court in Letters Patent 
Appeal No. 43 of 1909 \_Nandan Pat 
Tewari v. Radha Keshnn Kalwar (l)] which 
decision has been reported in Volume 5 of the 
Indian Cases at page 664. The decision 
of the Revenue Court in the partition 
case must be accepted as conclusive of the 
fact that, up to July 1st, 1910, the 
plaintiff and the defendants were joint 
owners of the land in suit. The exclusive 
possession and occupation of the defendants 
prior to that date can only be regarded 
as having been the possession of a co-owneh, 
and, therefore, not adverse as against tlie 
plaintiff. If the defendants had intended 
or desired to set up any claim to ex¬ 
clusive title in respect of this land, they 
were bound to do so in the course of the 
partition. The Revenue Court then, as it 
had jurisdiction to do, took this piece of 
joint land and assigned it to the mahd 
of the plaintiff. Prom that date the 
plaintiff became the sole owner of this plot 
of land and is pnrna facie entitled to 
pos.session of the same ns against the 
defendants. According to the view taken 
by this Court in the case above referred 
to it was incumbent upon the defendants, 

(1) i> liul. Cus. 1)04, 
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assuming that any buildings constructed 
or occupied by them were in existence on 
the land in suit at the time of^ the 
partition, to have invited the attention of 
the Revenue Conrt at the time to the 
existence of these buildings and to have 
asked for an order fixing a ground-rent 
under the provisions of section 118 of the 
Land Revenue Act. As they failed to do 
this the plaintiff is now entitled to Pp-''* 
session in accordance with the partition 
decree, and the utmost which tlie defend¬ 
ants can ask is to be allowed an op¬ 
portunity to remove the materials of the 
buildings standing on the land in suit. 
This view of the law has been contested 
in argument before me on behalf of the 
defendants-respondents on the strength of 
certain reported decisions of this Court. 
Such cases as that of A^liiq Husain v. Muham¬ 
mad Jan (2) have no real bearing on the 
question now before me. They merely lay 
down the principle that in ^ partition 
under the Land Revenue Act the Revenue 
Court cannot partition buildings or the 
materials thereof, but is only concerned 
with the partition of the land, ihis 
principle is perfectly correct and is in no 
way inconsistent with the view of the 
law taken in the case of tandem 
Put Tewari v. Badlia Kesliun Kahmr 
(I). There is one case decided hy a 
single Judge of this Court upon which 
some argument in support of the respond¬ 
ents’ case might he based. That i.s the 
case of Iswav Prasad v. Jagarnath tttngh 

(.si The facts of that case were somewhat 

peculiar, inasmuch as the plaintiff was 
seeking to take advantage of the allotment 
of a certain plot of land to him on parti¬ 
tion in order to secure the demolition of 

a portion of a valuable building, the 
part of which stood on land of which the 
plaintiff was not the owner. The learned 
Ldge who decided that case did suggest, 

thou^gh apparently by yvay oi obiter dicfum 
might .sDII ^ open to the ^au^- 

iff in the ca.se before him to obtain a 

order fixing a ground-rent o'" 
of which he was the owner under the 
nroY i^ns of section 124 of the former 
Land Revenue Act of 1873. That same 


(2) 22 A. .329; A. W. 

(3) A. AV. N. (1906) 194. 


learned Judge was a member of the Bencli 
whicli decided tlm case of A'aui/au Pat 
Teirari v. Padha Kushau Kahrar (1) already 
referred to. I tliink lie would have been 
prepared to distinguisli tlie two cases; 
whether this be so or not, it is the view 
of the law laid down by a Bench of two 
Judges which is binding upon me now. 
I am of opinion, therefore, that tliis appeal 
must prevail. I set aside tlie decree of 
both the Courts below and in lieu thereof 
I give the plaintiff a decree for recovery 
of possession over the land in suit, with 
the trees standing theieon, subject to tlie 
condition that the defendants will be 
allowed six weeks from the date of thi.s 
decree within which to remove the materials 
of any buildings standing on the land in 
.suit which tliey may see fit to remove. 
After expiration of this period the plaintiff 
will be given possession of the land and 
trees and of any buildings which may 
have been left standing thereon. The 
plaintiff is entitled to his costs, but not 
in my opinion to his costs in the lower 
Appellate Court, as the present appeal might 
not have been neces.sary if the plaintiff’s 
case had been laid before that Court as 
it has now been in second appeal. I allow 
the plaintiff his costs in the first Court 
and this Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Original Civil Appeal N'o. 11 of 191J. 

;May 1, 1914. 

pygseuf:—'^^^' Lawrence Jenkins, Kt., Chief 
Justice, and Mr. Justice AVoodroffe. 

LUCHMI CHAXD JHOWAR— Plaintiff— 

Appellant 


rersus 

HEMENDRA PRASAD GHOSH— 

Defendant—Respondent. 

Evidence Actfl of 1S72;, 8 '. 92, Pro. (2)—Promissory 
wte suit on—Rote of interest not menttoncd—Oral 
•ontemporaneons agreement, whether admissibh’ to 
orove rate of interest - Ad mission hydejvndant a.< to 
rate of interest, epect of. . 

Where proniisssorv note is si lout about intoiost, 
section 92, proviso (2h of the Evkloiico Act (I of 
wonUl bar the admission of any evidence to 
prove that interest was agived to hy a coiitom- 
poraneous oral agreement. 
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But where the defendant admits that he agreed 
to pay interest at a certain rate, effect may be given 
to such admission without encroaching upon the 
rule. 

Appeal against the decree of Mr. Justice 
Chitty, reported in 26 Ind. Cas. 736. 

FACTS appear fully from the judgment 
of Mr. Justice Chitty, reported in 26 Ind. 
Cas. 736. 

Mr. B. N. Basil, for the Appellant. 

!Mr. I\\ jY. Miffer, for tlie Respondent. 

JUDGMENT. 

Jp:nkins, C. J.— In my opinion the judg¬ 
ment of Mr. Justice Cliitty* should be 
affirmed. The only difficulty in the case 
is occasioned by the second paragraph in 
the defendant’s written statement, for that 
gives some colour to the suggestion that 
section 92 of tlie Evidence Act is not appli¬ 
cable. But for that paragraph I think the 
plaintiff’s claim would be barred by section 
92 of the Evidence Act; and, even con¬ 
ceding that the second paragraph of the 
written statement entitles the plaintiff to 
say that the whole agreement is not con¬ 
tained in the document, still the Judge 
has given effect to that admission and 
allowed the plaintiff interest during the 
period for Avhich he claims at tlie rate of 
12 per cent, per annum. That appears to 
me to meet the justice of tlie case, and 1 
would, therefore, dismiss the appeal witli 
costs. 

WooDROKFi:, J.—I agree. I think tliat 
the evidence offered by the plaintiff was 
excluded by the provisions of section 92 of the 
Evidence Act. The plaintiff, however, can 
take advantage of the admission made by 
the defendant in the written statement, and 
he has been given the benoHt of tliat by tlie 
decree under appeal. I agree, therefore, in 
the order passed. 

Ajypeal dismtssetl. 

•See 2G Ind, Chs. 73(i—AV. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 106 op 1912. 

December 22, 1914. 

Present: —Mr. Justice Cbevis and 
Mr. Justice Rossignol. 

KISHEN SING-H and others—Defendants 

—Appellants 

versus 

The church MISSIONARY TRUST 

ASSOCIATION, THROUGH Rev. E. P, E. 

WIGRAM, Secretary, Amritsar— 
Plaintiff—Respondent. 

Landlord and lenauf — Improvement — Ejectment _ 

Structures by tenant—Acquiescence or carelessness of 
landlord — Compensation. 

A tenant is not entitled on ejectment to any 
compensation for the materials of his structures, 
unless the conditions of the lease suggest the infer¬ 
ence that a permanent lease was contemplated or 
where the lessees were encouraged to build upon the 
area leased to them. In this connection, however 
acquiescence of the landlord must bo distinguished 
from his mere carelessness. 


Second appeal from the decree of the 
Additionfi^l Divisional Judge, Amritsar 
Division at Jullundur, dated the 25th Octo¬ 
ber 1911, modifying that of the District 

Judge, Amritsar, dated the 25th March 1911, 
decreeing the claim. ’ 


Mr. Duni Chand, for the Appellants. 

Mr, Nanak Ghaud, for the Respondent. 

JUDGAIENT.—This was a suit by the 

Church Missionary Society of Amritsar for 

the ejectmant of 24 persons and for the 

recovery of Rs. 300, being compensation for 

unauthorized use of the land in dispute and 
rent of the same. 

The finst Conrt decreed the ejectment, 
also Its. 240 damages in. addition to the 
usual rent of Rs. 60, which had been paid 
by tlie defendants Nos. 1 to 3, who were 
thyriginal tenants but had associated 
with themselves, or had sub-let portions 

^nt-s defend- 

The defendants appealed to‘the Divisional 

Judge, urging that plaintiffs were not the 
ovneis of the land, that defendants were per¬ 
manent tenants, that defendants’ possession 

iffs" tacT"® proprietary that the plaint- 

f Jetiin nf defendants’ 

election of strnctnres on the land and were 

2re in an defendants 

tliat thero^ entitled to compensation, 
that tliere was misjoinder of defendapts; 
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that the defendants were not liable to 
pa^-' an enhanced rate of rent for holding 
over. 

The Divisional Judge affirmed the first 
Court’s decree, Avith this exception that he 
reduced the compensation from Rs. 240 to 
Rs. 120. The defendants have preferred 
this further appeal in avIucIi they reiterate 
some of the arguments used before the 
learned Di\'isional Judge. A preliminary 
objection is raised by the repondent Society 
that no further appeal lies, but inasmuch as 
the decree directly involves a question as to 
the materials valued at Rs. 4,460 of the 
structures on the land, AA'e have overruled 
this objection. 

Before this Court 'Only three points have 
been pressed and all others raised in the 
grounds of appeal have been dropped. 

Those on AAdiich Ave have been addressed 
are :— 

1. The defendants are not liable to eject¬ 
ment. 

2. The plaintiffs are not entitled to any 
enhancement of rent. 

3. The defendants are entitled, if ousted, 
to compensation for the materials of their 
structures. 

It may be at once noted that the defend¬ 
ants are not deserving of any sympathy, 
for they attacked even the prorpietary status 
of the plaintiffs, Avhich is as clear as day¬ 
light. 

The facts aa^c hold established are that 
the land in suit Avas part of an area 
granted in 1868 by Government to the 
Society; betAveen that time and 1890-91 
the Society granted a tenancy-at-Avill 
to defendants Ros. 1 to 3 for use as a 
stand for hackney carriages and that 
implied the right to erect sheds and 
stables of a more or less temporary cha¬ 
racter. The Settlement papers of 1887 make 
no mention of the lessees’ possession, Avhich 
is first mentioned in the papers of 1890-1891, 
so that the lease Avhich Avas for Rs. 60 per 
annum in all probability began betAA^een 1887 
and 1890. 

The supervision of the Society, like that 
of most corporate bodies, Avas careless, and 
by degrees the number of buildings in¬ 
creased, though they are still only of the 
Icncha paklia^ ^.e., burnt bricks set in mud, 

type, 


In 1899 defendants Ros. 1 to 3 already 
shoAved signs of contumacy and the Society 
suedforand obtained rent for three years, 1899- 
1901, in 1904. In that case tlie defendants 
pleaded that they Avere not lessees of the 
plaintiff Society, but that tlie land had been 
granted to their ancestor by Government. It 
Avas held that they Avere tenants-at-Avill of the 
plaintiff’ Society. 

The next contention AA'as that after the 
decree of 1904, the plaintiff Society cove¬ 
nanted Avitli them that on paymentof a monthly 
rent of Rs. 5, they should be regarded as 
permanent tenants. 

This agreement is absolutely unproved 
and removes all force from tlie defendants’ 
contention tliat they Avere permanent tenants 
from the outset. 

We hold it unproved that the land Avas 
let as a building site, also that a permanent 
lease Avas granted to defendants, and it 
folloAvs that the Society is entitled to compen¬ 
sation or rent at an enhanced rate in respect 
of the period during Avhich the defendants 
held over after receipt of plaintiff’s 
notice requiring tliem to vacate tlie site. If 
Rs. 60 per annum Avas a fair rent in 
1887, AA'e do not regard Rs. 120 as an ex¬ 
cessive rent for a contumacious tenant 

tAventy years later. 

Coming noAv to the question of compen¬ 
sation to Avhich most of the argument before 
us has been devoted, aa'c find ourseh’es in 
agreement Avith the Courts beloAv'. 

AVe can find not one single point, Avhich 
argues the acquiescence, as distinguished 
from mere carelessness, of the plaintiff Society, 
There is not a tittle of evidence on Avhich it 
might be argued that the Society had 
tionallij led the defendants to believe that 
their possession Avas of a permanent nature 
and to act in that belief. 

AVe agree Avith tlie learned Divisional 
Judge that tlie case is one of a dishonest 
tenant Avho takes every opportunity pro¬ 
vided him by the carelessness of his lessor 
to strengtlien his grip on the latter’s pro¬ 
perty. 

Alany decisions have been cited before 
us, but they need not be detailed here, for 
none of them are quite in point. They deal 
Avith cases Avhere the conditions of the lease 

suggested the ipference that a permanent 
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lease was contemplated or where the lessees 
were encouraged to build upon the area leased 

Sr'cireumstances of this case, as above 

stated we Hnd to be quite Other 

Connected with this appeal is Second 

A No 600 of 1913, in respect of 

im bv the plaintifi Society for the 

that appeal we have not been addressed 

atall. GroundNo.l, of course,fallstotheground 

as a result of the decision in this appeal, and 
ground No. 2 is beside the point also: the rent 
was enhanced after notice to quit had been 
served and the amount allowed by the lower 
Appellate Court is quite reasonable, ina 

must fail also. . 

For the above detailed reasons we dismiss 

this appeal with costs, merely providing that 

the defendants shall be given time to remove 

their materials up to the 31st day of Marc i 

Appeal dismissed. 


Second appeal against the decree of the 
Court of the Subordinate Judge of 
Nagapatam, in Appeal Suit No. oj 

1912, preferred against that ol the District 
Munsif of Tanjore, in Original Suit No, 

589 of 1910. . 

FACTS_The plaintiff in this case la a 

mortgagee. Defendants are the heirs of the 
mortgagor. The suit is to recover the 
amount due under the mortgage executed 
by the I.st defendant’s father on 25th 
September 1880 by sale of the mortgaged 
properties. 2nd to 5th defendants are m 
enjoyment of the properties through the 
1st defendant. The 3rd defendant pleaiM 
that as the mortgage was executed prior to 
1882, there is merely a charge on the 
property and not a mortgage. The Dis¬ 
trict Munsif found that, the mortgage was 
supported by consideration; but held that 
as the mortgage-deed contained no speciljo 
direction to pay, it created only a oharp, 
and not a mortgage within the meaning 
of section 31 (2) of the Limitation Act 

anit. was. therefore, barred by 


MADRAS HIGH COURT. 

Second Civil Appeal No. 749 of 1913. 

October 1, 1914. 

Present: —Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

CHOKKALINGA CHKTTY and another 
_Defendants Nos. 2 and 6—Appellants 


versus 

KANNUSAMI PILLAI and others— 
Plaintiffs Nos. 1 and 2 and 
Defendants Nos. 1 to 3—Respondents. 

limitation Act {IX o/l008’, s. 31-Morljayc cxecuf. 
ed before Transfer of l>ropert{/ Art, whether uiclndrd 

s 31 . * 

For the purposes of section (2) of the biiiiita- 
tion Act there is no distindion between mortgages 
cxf'culecl before 1882 ami tho.so exocnted after that 

Ambohi>jr(in v. Sandiltiptifhi, 1(> Ind. Gas. 230, 

followed. . . • ,, r , 

Balamibratnr/nia Xadar v. Sirajnrii Asnri, 11 liul. 

Gas. 629; 21 M. b. ,i. o62; JUma llnihni im v. Icnhafn- 

narasn PantuItty 16 Ind. Gas. 209; -3 M. b. .1. l.» ; 

(1912) M. W. N- D‘2b Afibii v. M. 2,8: 

Rangnsami v. i)fitthnkunrtraiipa, 10 M. 509, dissented 

from 


limitation. , 

On appeal, the Subordinate Judge held 

that it is not an essential element of a 
mortgage that it should contain a specific 
direction to pay and that a mere covenant 
is quite sufficient to create a mortgage in 
this respect. He held that there was no 
difference between hypothecations before 
1852 and those after that dale for the 
purposes of limitation. He accoi*dingly re¬ 
versed the decree of the District Munsif 
and passed a decree in favour of the plaint¬ 
iffs. The present appeal is against that 

decree. 

Mr. P. M. Si'tnioasa Atyangar, for Mr. B, 
Suhramania Aiyar^ for the Appellants. 

Mr. T, R. Venhatarama iSfwfrt, for the 

Respondents. 

JUDGMENT.—It is first argued that the 
suit document, E.^hibit F, merely created 
a charge. Having regal'd to its terms, we 
think that this argument must be rejected 
with reference to BalasuhramaHid Nodar v, 
Sivagitru Asart (l) and Ronio Brahmivm v. 
Venkafanarasu Puntnln (2). 

Tlie second of these cases is authority 
also against the appellants’ remaining 

(Oil Imb Cas. 629; 21 M. L. J. 562. 

V2) 16 lud. Cns. 209; 23 M. b. J. 181: (1912) M, W. 
N. 1124. 
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contention that Exhibit E, being dated 
prior to 1SS2, is not a mortgage within 
the purview of section 31 of the Indian 

Limitation Act (IX of 1908) and the 

suit on it is, therefore, out of time, 
Sakknrai Amhahigarajt v. ^SnuiUlnpaihl 
(3) also it has been held tliat for pur- 

poses of limitation no special character 
attaches to documents prior to 18b2. 
In each of these decisions the Court 
refused to follow AUha v. Nann (l) and 
Ti.angasami v. Muthnkft))X(ivfippo- (5) on which 
the appellants’ argument is based. We 

respectfully follow the more recent cases and 
decide against the appellants. 

The second appeal, therefore, fails and is 

dismissed with costs. 

The 1st and 2nd respondents’ memorandum 
of cross-objections relates to the lower 
Appellate Court’s failure to award interest 
from date of suit to date fixed for pay¬ 
ment. No tenable explanation lias been 
given for it. Interest of tliis period and 
until date of realisation at six per cent, 
per annum must be included in the decree. 
The appellants’ must pay costs in the 
memorandum of cross-objections. 

Time for payment is extended to three 

montlis from this date. 

Appeal (Usmisseih 

(3) 16 Ind. Cas. 236. 

(4) 9 M. 218. 

(5) 10 M. 509. 


CALCUTTA HIGH COURT. 

First Civil Appeal No. 260 of 1912. 

May 26, 1914. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chapman. 

NARENDRA CHANDRA LAHIRI— 

D E F E X D A X T -A P P E L f, A X T 

rersns 

NALINI SUNDARI DEBI— Plaixtiff— 

Respoxdext, 

Limitation Act IX of .-908 , Sch. f Art.>\ 115, 128, 


131- Miiiiifcnancr—Suit for orrears — Ri'htiou.Aiip oj 
piii'tii.'.<~A(i<t}>tiou~Simiiitau('<m:i tith)[>tl<in, rnliih'ti/ o/ 
— Coiiipromi.<c (lecrre cvitJriiciny confroct—Intovest hy 
iroij of floiiioifcs — K.irciitioii^ riyhf to proci'ct hij icuijof. 

1)1 i» .suit hv rli«* widow of one who wji.'^ iidoprod 
i)v tlio d(‘f(*ii(lnTir’.'i ‘•t(‘])-niorlior siimilrnru'onsly wirh 
rht‘ adoption of the dofeiidaiir l»y the stcp-inofhor'.s 
co-wifi*; 

i/r/d, (l) tliat, as .‘iiinulranoous adoprioii.s are invalid 
and void, tlic plaiiitiif was not a lacmlau’ of iho 
family of tlic ori^final owner of rlio (‘state, nor was 
she related in any way to tlie (hd’endant and coald 
not, th(‘r(‘foro, jilead the limitation allowe(l hv Article 
]28of the Limitation Act; 

(2) that inasmuch as the plaintitf'.s claim was based 
on a contract oviihmced hy a comproiiiise decree*, her 
case was ‘roverned by .Vi*tiele 115; 

(3) tliat since tin* defendant liad kept tin* jilainriff 
out of her just due.s wronjjfiilly, she was entitled 
to interest by way of damaires; 

(4) that Article 1.31 of the Limitation Act applies 
only when* there has been a denial of the plaintilfs 
right to receive the maintenance in (pie.stion an 
well as a cessation of payment; 

(5) that where there lias b(‘en a decree declaring 
a right to maintenance, the decree-holder can 
proceed liv way of ex('curi{>n. 

Appeal against the decree of the Sub-Judge, 
Rangpur, dated 26tli April 1912. 

Babus Bepin Beharg trluxsh (Junior), 
Kage)nh-(i Xath irhaslt and Kehrode Narnin 
Bhiojau, for the Appellant. 

Babu Mohini ^[ohnn (Aiakravarti, for the 
Respondent. 

JUDGMENT.—This was a suit brought 
by the plaintiff, a Hindu lady, for arrears 
of maintenance by virtue of a decree pas.sed 
on compromis, ewhicli is not before us. 

The plaintiff is the widow of one Jnaiiendra 
Chandra Labiri, who was adopted by the 
defendant’s step-mother simultaneously with 
the adoption of tlie defendant by the step- 
mother's co-wife. In tlie well-known case of 
Akhoy Chxinder Bagchi v. Kalapahar Haji (1) 
the Privy Council held that this Jnanendra 
Chandra suing asplaintilf in a rent suit could 
not recover the rents due to the estate 
of his alleged adoptive father, by reason of 
the fact that simultaneous adoptions are 
invalid and void. The plaintiff, therefore, 
cannot be heard to say that she is a 
member of the original owner of the 
family estate or that she is the step¬ 
sister-in-law of the defendant or in any way 
related to liim under the Hindu Law. She 
cannot, therefore, plead the limitation allowed 
by Article 12i of the Limitation Act. If 
any authority w'ere needed for this proposition 

(1) 12 C. 106: 21 I. A. 19S; 9 Ind. .Jur. 400; 4 Sar 
P. C. J. 678. 
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thecaseof Batta Jha y Sailaja- 

nunda Jha (2) is duite sufficient The point 
of limitation is really the most importart 
point in this appeal, inasmuch as it is 
admitted that maintenance is due frointhe 
defendant under the contract evidenced by 
the decree, and the only question is for how 
long a period she is entitled to recover 

In addition to this point of limitation 
three other grounds were taken in appeal 
against the learned Subordinate Judges 
judgment decreeing the whole of plaint- 
iH’s claim. The first objection was that 
if the plaintiff claims maintenance under the 
decree, she can only proceed by execution 
and not by a fresh suit. The next objection 
was that no interest can be claimed as no 
interest was provided in the decree. The 
fourth objection was a question of fact, 
whether the lady was in the habit of taking 
large sums of money from the defendant from 
time to time to meet her father’s liability 
and her own and whether these were set 
off against her maintenance and she used 
to execute hand-notes for the balance and, 

therefore, nothing is due- 

Taking the last point first, we find that 
there is really no evidence beyond the state¬ 
ment of the defendant and his employees 
that there was any account ever taken. No 
account is produced, and we do not know 
how the matter stands previous to the 
year 1316 when the suit was brougiit by 
the defendant on a certain kinthandi bond. 
Nothing has been put before us in evidence 
to show what happened in that suit, and 
it is admitted that no arrears of maintenance 
have been paid during tlie last three years 
and no advances have been made by the 
defendant to the lady. There is, therefore, 
nothing to show that payment has been 
made and that the arrears for three years 
which she could claim eitlier under the 
contract or by way of execution are barred 
or have been liquidated. 

As regards the interest, we certainly 
mu.st find that no interest can be claimed 
on the contract as evidence in tlio decree. 
But we see that what was claimed in tlio 
plaint was interest at 1 per cent, per month 
by way of damages; and if it be that 
the defendant lias kept the plaintitY out of 


her just dues wrongfully for three years 
for which she could recover them, we 
think that it is only fair that she should 
have this interest by way of damages. 

As regards the question whether she can 
proceed in this suit at all without producing 
the solenama^ we have been referred to the 
Full Bench ruling of this Court in Ashutosh 
Banetjee v. Luhhijnoni Bebyci (3) where the 
facts dealt with were just the converse of 
the facts in the present case. There the 
defendant objected to the maintenance-holders 
executing the decree and maintained that 
he could only proceed by a separate suit; 
and what the Full Bench really decided was 
that he could proceed by way of execution. 
But the question as to whether circumstances 
might not arise in which she might legiti¬ 
mately bring a suit Avas not discussed. But 
a ruling of the Madras High Court, SMhayee 
V. Thanakapdayen (4), was cited by the 
Full Bench with approval as containing 
the rule on the subject, and that ruling 
distinctly lays down that such arrears 
must be recovered in execution and cannot 
be made the subject of a fresh suit. But 
it appears to us that although the details 
of the contract between the parties are not 
in evidence before us, the particular contract 
as regards this payment of maintenance has 
been set out in the decree, and that it is 
stated to be one of the terms of th© contract 
between the parties. The objection to this 
would be that it is secondary evidence of 
the contract. But on reading the written 
statement we must hold that there was no 
objection made to the suit going on upon 
tlie basis of the contract as evidenced 
in the compromise decree, and that this 
secondary evidence cannot hei'e in appeal 
bo objected to. 

A further contention was sought to be 
raised by the learned Vakil for the respond¬ 
ent that Article 131 of the Limitation 
Act might apply to this case, and in that 
connection the case of Qajpat Bai v, 
Chimman Bai (5) was relied upon. On 
referring to the judgment in that case, wo 
liiul that the learned Judges laid down 
no rule of law at all, but simply stated 
that tliey followed tlie case of Chhagan Lai 


23 C. (545. 


(3) M) r. \:\\), 
iO 4 M. u. V. u. 

{a) 10 A. m; A W, N, (WH) W, 
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V. Bapuhhai (6) and there the rule is laid 
down as it has also been laid down in this 
Court, that there must have been a denial 
of the plaintiff’s right to receive the main¬ 
tenance in question as well as cessation of 
payment; and that this is so is rendered 
perfectly clear by the passage at page 663 of 
the case of Girijanund Datta Jhay. Sailajaniind 
Jha (2) to which we have already re¬ 
ferred, where the same point is dealt 
with in deciding that Articles 128 and 
129 should not govern a case of this descrip¬ 
tion, and in that case the contract was a regis¬ 
tered one and it was held that Article 116 
would apply, or in this case, of course, Article 
115. It cannot, therefore, be said that either 
the Madras Court or this Court has followed 
the very general and vague rule Avhich is 
laid down in tlie head-note of the Allahabad 
case without any reference to any words 
contained in the judgment of the Allahabad 
Judges. 

The result is that the suit must be decreed 
for three years’ arrears of maintenance, that 
is Rs, 1,080, with interest at Rs. 12 per 
cent, per annum by way of damages for tlie 
first year’s arreai's Rs. 129, for the second 
year’s Rs. 86 and for the third year’s Rs. 43, 
that is to say, in round numbers for the total 
sum of Rs. 1,338. 

The parties will get and pay costs in 
proportion to their success and failure 
respectively in this Court. 

Appeal partly alloiced. 

(6) 5 B. 68. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision Petition No. 209 of 1913. 

October 19, 1914. 
present :—Sir George Shaw, J. C. 
RAMCHANDRA— Applicant 

versns 

LATCH]\[AN PILLAY, Agent op 
VIRAVEN CHETTY—RESPONop^T. 

Civil Procedure Code (.-Iff V of J908J, 63, /3, 0. 

XXI, r. 62—Atfachinentof money in another district—- 

Procedure. 

It is illegal for a Court to attach money lying in 
the hands of a Court in another district. The proper 
procedure for a decree-holder in. such a case is to 
have his decree transferred to the Court in that 
district for execution 


Money attached before judgment in a case is liable 
to rateable distribution in execution of decrees u'-^ainst 
tlie same defendant. 

Mr. A. C. Mul-erji\ for the Applicant. 

Mr. J. C, Chatferji, for the Respondent. 

ORDER.—Tlie facts were as follows;_ 

Applicant instituted a suit against one 
Po Hlaiiig on the 19th March 1912 in the 
Township Court, Pyinmana, and while 
it was pending, namely, on the 7th May 1912, 
he applied citing Order XXXIX, rule 1, for 
the issue of a temporary injunction restraining 
the defendant from drawing Rs. 500 belonging 
to him in possession of the Bombay Burma 
Trading Corporation. The Township Court 
immediately granted a temporary injunction 
in the old form prescribed for temporary 
injunctions under section 492 of the Code of 
Civil Procedure, 1882, proliibitiiig the Bombay 
Burma Corporation's agent from paying 
Rs. 500 to tlie defendant. On the 16th July 
1912, the Townsliip Court allowed the defendant 

to draw the money on his giving security. On 
the 4th March 1913 tlie Court passed a decree 
in favour of the applicant, and on the 8th 
April 1913, applicant applied for e.xecution, 
that is, he applied that the sureties might be 
ordered to payRs. 500 into Court (with a view 
to the decree money and costs being disburs¬ 
ed to him). On the 21st July 1913 the sureties 
deposited the amount of the decree anti costs, 
Rs. 477-15, in the Court. In the meanwhile, 
namely, on the 2Lst January 1913, the 
respondent who had obtained a decree against 
the same defendant in 1908 in the Sub-Divi¬ 
sional Court, Yamethin, applied to that Court. 
for the attachment of the Rs. 500 just mention¬ 
ed as being in the Township Court, Pyinmana, 
and the Sub-Divisional Court, Yamethin, 
granted an attachment accordingly under 
Order XXI, rule 52, requesting tlie Township 
Court, Pyinmana, to make a rateable distribu¬ 
tion. The Township Court accordingly, when 
the sureties had paid in Rs. 477-15, proceeded 
to distribute this sum rateably between the 
two decree-holders. 

The applicant now comes here in revision 
raising variou.s objections of illegality or 
material irregularity. The principal objec¬ 
tion is that the Sub-Divisional Court, 
Yamethin, acted illegally and without jurisdic¬ 
tion in attaching money in the Township 
Court, Pyinmana. There seems to be no doubt 
that the Sub-Divisional Court, Yamethin, 
was not empowered to make this attachment, 
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What the Court ought to have doue was to 
tell the respondent that if he wished an 
attaccment in execution made in Pyiiiraaiia, 
he must apply to have his decree transferred 
to Pyinmana. The result of the Sub-Divisional 
Court, Yamethin’s illegal procedure was 
that the Township Court, Pyinmana, acted 
illegally in giving effect to the respondent s 

''^“drnof'think that the other objections 

raised call for particular notice. J!'® 

ship Court seems to have satished itself that 
the respondent’s application was not barred by 
limitation and Order XXI, rule u2, expressly 
laid upon the Township 9ourt the duty of 
distributing the money, if it was to be dis- 

tributed. ^ 

It has been admitted before me on both 

sides that from the time when the ^le^ndtuit, 

Po Hlaing, was allowed to draw the Hs. oUU 

from the Bombay Burma Trading Corpora¬ 
tion on security, that money must be taken 
to have been virtually in deposit in the iown- 
ship Court. The case, therefore, was one to 
which Order XXI, rule 52, applied and not 

section 63. 

Again while the applicant, no douln, ought 
to have applied for an attachment before 
judgment and not a temporary injunction, 
he actually applied for a temporary injunction 
and the Court granted him a temporary 
injunction and not an attacliment before 
judgment. The money in Court, therefore, 
was not actually under attachment by the 
applicant at the time when it was (illegally) 
attached by the Sub-Divisional Court, Yame- 
thin, at the instance of tlie respondent. I 
think it must he considered to have been 
assets within the meaning of section 73. 

The case of v. AVa lla{ihHnafh (I) 

to which the learned Advocate for the 
applicant has referred is distinguishable. In 
that case the judgment-debtor paid into Court 
the amount of the decree money for payment 

to his decree-holder, a step wluch ipso facto 
involved the withdrawal of a previous attach¬ 
ment. (Order XXI, ruleoo). It wasaccordingly 
held that the money having been paid into 
Court for a particular purpose must be 
applied to that purpose and could not be 
regarded as assetsavailable forthodistribution. 
In the present case, the money was the 
money of the jiulgment-debtor’s which was in 

deposit in Court, but not under attachment 
(1) 12 Tml. Cas. 1)11; 'M\ !i. 150; 13 Horn. L. K. 111)3. 


and not expressly for the purpose of paying 
the applicant’s decree since at the date of the 
respondent’s attachment there was no decree 
yet in existence in favour of the applicant. 

Th© qu©stion then is simply^ whether I 
ought to interfere in revision on the ground 
of the illegal procedure of the Sub-Divisional 
Court, Yamethin. It was held under the 
section of the. old Code corresponding to 
Order XXI, rule 52, that an order of dis¬ 
tribution made under that section was not 
final, and that it was open to an aggrieved 
party to file a regular suit (see the commen¬ 
taries). Such a procedure would be similar 
to that expressly provided in section 73. 

On consideration, I am of opinion that the 
lower Courts’ proceedings being marked by 
illegality, it is open to this Court to interfere 
under section 115 of the Civil Procedure Code, 
altliougli possibly the applicant might have 
instituted a regular suit. The procedure by 
way of a regular suit is open to the aggrieved 
party in a case where the lower Courts have 
not committed any illegality or material 

irregularity. 

It has been contended on behalf of the 
respondent that the Sub-Divisional Court, 
Yamethin’s attachment was a mere technical 
error, but that is not the view which is taken 
of proceedings without jurisdiction, and the 
illegality in question consisted of making an 
attachment without jurisdiction, that is, on 
property situated outside the local jurisdiction 
of the Court. The respondent is an agent 
of a Chetty firm who ought to be perfectly 
well acquainted with matters of this kind. 
He must indeed be well aware that if he 
wishes to execute a decree beyond the local 
jurisdication of the Court which passed it, 
his proper course is to apply for the transfer 
of the decree. I cannot, therefore, regard the 
respondent as in any way entitled to 
sympathy. 

Tlie order of the Township Court giving 
respondent a share of the money in question 
is set aside, and it is directed that the 
respondent re-pay the amount to the applicant, 
and also pay the applicant’s costs, two gold 
moh urs, 

Onier set aside* 
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CALCUTTA HIGH COURT. 
StccoxD Clvil Appeal No. 2469 ok 1911. 

April S, 1913. 

Frcsenf: —Mr. Justice Cliapmau and 
Mr. Justice Newbould. 
UMACHARAN BHATTACHARJLb]- 

D E F K N D A N T— A P P E I. L A N T 


versus 


HIRONMOYEE DEI3I— Plainhfk— 



SPONDENT. 


Limlfatwn (XI' <>f 1877), ScU. II, Arf. 11, 
applicohilitif of—Liiiiltatiou .-Icf {IX <>f 1908), 00, 

scope of—Civil ProceiJure Code (4(7 XIV of JSH'2), 
278, 281— Dismissed for absence^ claim aiider s. 278 — 
Dismissal, tvhefher under s. 281 Suit for possession — 


Limifafion. 

Article 11 of the second Schedule of the Limitation 
Act of 1877 applies only to orders passed after 
nquiry. 

Therefore, where a claim j)referred under section 
278 of the Civil Pi’ocodure Code of 1882 is 
“dismissed for absence,” a suit for the same property 
is not barred if not brought within one year of the 
order, as the order for dismissal is not one under 
section 281 of the Code but under tlie sections 
which enable a Court to dismiss a miscellaneous 
case for default 

Section 30 of the Limitation Act of 190? is not 
limited in its operation to cases in which the period 
of limitation has been expressly altered, but also 
applies to a case where the period of limitation has 
been altered as the result of an alteration of the 
description of the suit. 


Appeal from the decree of the Subordinate 
Judge of Faridpur, dated the 14th July 
1911, confirming that of the Munsif, first 
Court of Madaripur, dated the 31.st May 

1910. 

Dr. Dwarka Nath Mitter Babu Prokash 
Chandra Majumdar, for the Appellant. 

Babus Giinoda Charan Sen and Bimal 
Chandra Das Gupta, for the Respondent. 


JUDGMENT.—The first ground taken in 
appeal is the ground of limitation. It appears 
that the plaintiff in.stituted a case under .sec¬ 
tion 278 of the old Code of Civil Procedure on 
the 24th January 1902 preferring a claim to 
the property in dispute. On the 8th lebruary 
1902 the case under section 278 was 
“ dismissed for absence.” The pre.sent 
suit was filed on the 4th June 1909. ^ It 
is contended that Article 11 of the Limita¬ 
tion Act applies and that the plaintiff s suit 
is barred, inasmuch as it was not instituted 
■within one year of the date of the order 
passed under section 281 of the Code of Civil 
Procedure. AVe are of opinion that the 
order dismissed for absence was an 
order passed, not under section 2bl Civil 


Proceduie Code, but under the sections of 
the Code which enabled the Court to 
dismiss a miscellaneous case for default. AVe 
are confirmed in this view by the ruling 
of this Court in the case reported as 
Chandra v. Tariul Prasad Prt/(1), wliich settled 
that Article 11 of tlie Limitation Act 
applies only in respect to orders passed 
after inquiry. It is true that that case 
related to proceedings under section 335 of 
the Code. AVe are unable to distinguish 
proceedings instituted under section 278 
and cases under .section 335 of the Code in 
this connection. The wording of Article 11 
lias been altered in the new Limitation 
Act of 1908. The result of tlie alteration 
of the wording may bean alteration of the 
law in this matter. But even if we were 
to liold that the law lias been altered we 
are of opinion that section 30 of tlie new 
Act is sufficient to save the plaintiff’s suit. 
We are not prepared to limit the opera¬ 
tion of section 30 to a case in which tlie 
period of limitation lias been expressly 
altered. AVe ai‘e of opinion that tlie sec¬ 
tion applies also to a case where tlie period 
of limitation lias been altered as the result 
of an alteration of the description of the 
suit. AVe are, therefore, of opinion that the 
suit was not bari’ed by limitation. 

It was tlien contended that the lower 
Court should have held that the convey¬ 
ance to the plaintiff was vitiated by fraud 
that is, that it was a conveyance for the 
purpose of defrauding the creditoi-s. The 
learned Subordinate Judge went into this 
question in detail and came to the finding 
that fraud liacl not been proved, and we 
are not satisfied that the case of fi-aud is 
so strong as to justify our interference with 
that finding, whicii is a finding of fact. 

The next ground taken in appeal i^ that 
the plaintiff having purchased an occupancy 
holding was not rightly held to liave 
obtained any right by Iior purcliase, in the 
absence of proof that the holding was 
transferable. But the Aluiisif had held 
that the transfer to tlie plaintiff Iiad been 
recognised by the plaintiffs landlord, and 
this finding has not been upset by the learned 
Subordinate Judge. 

Reliance in the last resort is placed upon 
a sentence in the judgment of the learned 

(1) 34 0 491; 11 C. \V, N. 4S7. 
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SALICHEEMAU VENKATASWAMI NAIDU r. GDNTCKU KANGAPPA NAIDU. 

Septeraberl913,inCivil Miscellaneous Petition 
No. 432 of 1913, in Original Suit No. 2 of 

19il. 

facts.—O ne Rangappa Naidu obtained ^ 
deci'ee against defendants.Nos. 2to4andtrans¬ 
ferred it to one Rajaratnam Naidu. The latter 
applied under Order XXIj rule 16, for leave 
to execute the decree by the arrest of the 
judgment-debtors. On notices being issued, 
the original decree-holder admitted the trans¬ 
fer. One of the judgment-debtors, the 4th 
defendant, opposed the application on the 
grounds that subsequent to the decree on 
23rd November 1912, he had paid Rs. 900 to 
Rangappa Naidu, the original decree-holder, 
as and for his ^rd share of the decree-debt, 
that the latter agreed to release him from all 
liability under the decree, that he obtained 
a recipt therefor, Exhibit A, and that owing 
to some family quarrels Rangappa Naidu 
executed the transfer fraudulently and with¬ 
out consideration. He, therefore, prayed that 
either the transfer may not be recognised at 
all or that he may be exempted from liability 
under the decree. This petition was presented 

on 15th April 1913. The learned City Civil 
Judge, Mr. C. R. Tiruvenkatachariar, recog¬ 
nised the transfer, holding that he need iwt 
go into the question of consideration. 
indffmpTit on the noint was as follows i— 


Subordinate Judge to the effect that what 
tlie defendant’s father purchased must have 
been a yiorfa right, which was an under- 
raiyati right. This is said to be a fanding 
that tliere was a valid purchase of an uiider- 
raiyafi right. This is not the meaning we 
attach to this sentence, which is merely an 
incidental sentence at the end of the 
judgment. It was not the defendants 
case that they had acquired an under-raiyati. 
right ; and if it was the finding of the 
learned Subordinate Judge, it was a finding 
which cduld not be supported in the 
absence of evidence that under-raiya/is are 

tran.'aferable. 

The contentions in appeal fail and the 

appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HICH COURT. 

Appeal against Order No. 360 of 1913. 

October 20, 1914. 

Present:~-Uv, Justice Oldfield and 
Mr. Justice Tyabji. 

SALICHEEMALA VENKATASWAMI 
NAIDU— Defendant No. 4— Appellant 


versfis 

GUNTURU RANGAPPA NAIDU and 
ANOTHER—Plaintiff and Transferee Decree- 

holder—Respondents. 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 2 
and m^E.i-ecHtion—DecreCy transfer of, recoyiufion- of 
^Judgment-debtor, right of, to apiwat—Adjustment, 
uncertified, admissibility of, in evidcnce--Fraud not 
specifically alleged-^Transferor admitting transfer — 
Consideration, leant of, for transfer, if be pleaded 
by judgment-debtor, 

A judgment-debtor is entitled to appeal against an 
order recognising a transfer of a decree, as the matter 
•would be res judicata in subsequent proceedings. 

Order XXI, rule 2, of the Code of Civil IVoeoduro, 
1908, not only excludes proof of an uncertitied pay¬ 
ment but also of an agreement to release the debtor 
from all liability to i)ay his shave of the decree- 
debt in consideration of a sum paid by him, which 
agreement had not been ccrtilled to the Court within 
tiie 90 days prescribed by law. 

In the absence of any specific allegation of fraud, 
if- is immaterial whether a transfer of a decree is 
supported by consideration or not, provided both tho 
transferor and tho transferee are before the Court 
and the transferor admits tho transfer and declares 
himself satistied. 

Appeal against the order of the Court of 
tbe City Civil Judge of Madras, dated 30th 


“ 3. The only contesting respondent is the 
4th defendant. He opposes tbe application 
on the ground that, on tlie 14th of beptem- 
her 1912, he paid to the decree-holder a sum 
of Rs. 900 in full satisfaction of his liability 
under the decree and that he obtained from 
the decree-holder a receipt also to that effect 
on the same day. He says that the decree- 
holder owing to some family quarrels trans¬ 
ferred the decree subsequently to the peti¬ 
tioner for tbe purpose of annoying him and 
that the transfer was collusive and shodd 
not be recognised. Tbe decree-holder having 
admitted the transfer of the decree to the 
petitioner by the assignment, dated 24th 
Novoraber 1912, tbe only question which 
arises so far as tbe 4th defendant is concerned 
I’elates to tbe alleged payment of Rs. 900 
made by him to the decree-holder on the 
l ltli September 1912 in full satisfaction of 
his liability under tbe decree and accepted 
by tbe latter as such. This payment was not 
certitied to tbe Ooui't by the decree-holder, 
nor did the judgment-debtor inform th^ 
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Court of such payment and apply for the 
issue of a not ce to the decree-holder for the 
payment to be recorded. 

4. ^ The first intimation to tlie Court of 
the said payment to the decree-holder is made 
by the 4th defendant in his affidavit, dated 
15th April 1913, which he has filed in con¬ 
nection with the present application for the 
execution of the decree put in by the trans¬ 
feree of the decree. 

5. The petitioner denies the alleged 
payment and the genuineness of the receipt 
filed by the 4th defendant. He further con¬ 
tends that in any case the payment, not 
being recorded within the time allowed 
therefor, cannot be recognised, so far as the 
present application, which is one for executing 
the decree, is concerned. I am of opinion that 
this contention must pi’evail. The defendant 
relies upon a payment made on the 14th of 
September 1912. Even if the affidavit of the 
4th defendant, filed in connection with the 
present application, may be treated as an 
application made by him for the purpose of 
having the payment recorded, it is nearly 
four months out of time. It is argued that the 
rule in question does not apply to transferees 
from the decree-holder and that in their case 
it may be shown that they had derived no 
right by the transfer to the whole or any 
portion of the decree debt by reason of 
payment made to the transferor prior to the 
transfer ; in other words, that they have no 
title to apply to execute the decree in 
virtue of the transfer. I am of opinion that 
there is no warrant in the rule for making 
any such distinction. It does not nullify tlie 
payment or adjustment which has not been 
certified or recorded, but provides merely that 
it shall not be recognised by the Court 
executing the decree ; when the transferee 
applies for execution of the decree, the Court 
which has to deal with tiiat application can¬ 
not recognise an - uncertified payment which 
is pleaded by the judgment-debtor, if the 
period within which the application to be 
made under that rule for the recording of 
such payment has elapsed, as it has in the 
present case. But for the rule, the objection 
as to want of title or right to execute the 
decree by reason of the same having been 
satisfied should equally prevail against the 
transferor. For how can a person whose de¬ 
cree-debt has been fully discharged lawfully 


apply to recover the same by levying execu¬ 
tion against the debtor wlio has already dis¬ 
charged his obligation P And hence the 
position of the transferee of a decree-debt is 
not in this respect really ditferent from that 
of the decree-liolder himself. 

fi. The petitioner's contention that the 
plea set up by the 4th defendant cannot be 
entertained in virtue of Order XXT, rule 2, 
Civil Procedure Code, is in my opinion correct 
[?!>ee Alathoor Badrndeen v. Guiam Mohideen 
(l)]. I accordingly overrule the 4th defend¬ 
ant s plea founded on the alleged payment.” 

Against this decision the 4tli defendant 
appealed to the High Court. 

Mr. K. V. L. Nardslnihani, for the Appel¬ 
lant :—The learned Judge erred in holding 
that Order XXT, rule 2, applied to the case. 
That order has no application to cases of 
transferees fi’om the original decree-ltoldei’, 
■where it is sought to be shown that the 
applicant derived no title under his transfer 
to e.Kecute the decree. Tlie learned Judge 
ought to have allowed the appellant to ad¬ 
duce evidence as to the fraudulent and 
collusive nature of the transfer. 

Messrs. T. /?. VoikafranKi Sa^itrair and S. 
Dnraiswatiii Iyer, for the Respondent, were 
not called on. 

JUDGMENT.—It is agreed on all liands 
that the recognition by the lower Court of 
petitioner, 2nd respondent, as transferee 
of 1st respondent’s decree, would be binding 
on the parties in any future proceedings 
and that the first mentioned is entitled to 
appeal against the order containing it. We, 
therefore, deal witli the case on that footing 

Appellant's objections to the lower Court's 
decision are, that it did not permit him to 
prove the paj'raent to the 1st respondent or 
the agreement of which (he contends) the 
discharge of the decree-debt was one term 
and the payment another. The lower Court 
was clearly rigid, under Order XXI, rule 
2 , in refusing to allow him to prove the 
payment; and that provision w'ould also 
exclude evidence of an adjustment such as 
the agreement, which also is not alleged 
to have been certified to the Court, if indeed 
it can be separated from the payment and 
receipt for it. 

(1) 12 Iiul. Ca.s. .562; 36 M. 357; 24 M. L. J. .54 ; 10 
M. L. T. 396; (1911) 2 X. W. N. 473. 
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Next, appellant complains of the lower 
Court’s omission to allow him to prove that 
il'C ^'TT'sfe^ was without consideration and 
fraudulent. If it was without consideration, 
tliat is immaterial where (l) the transferee 

and transferor are before the Court and the 

latter declares himself satisfied ; (2) there is 
no fraud specified in appellant s affidavit and 
his Counsel cannot specify any, the affidavit 
giving no particulars except that the trans¬ 
feree is appellant’s enemy. 

The result is that the appeal must be dis¬ 
missed with costs, one set for respondents. 

Appeal disviissed. 


[1915 

RARHAMDEO SINGH r. HARMANOGE SINGH. 

defendant, the remedy is to sue for the 
removal of the trustees, ^yhen m a proper 
case a Receiver can be appointed to recover 
possession for the trust pending the appoint¬ 
ment of new trustees. It is unnecessary to 

express any opinion as to whether 

suit was barred as res judicata, as held by .the 

District Judge. 

The appeal is dismissed with costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Appeal Np. 186 of 1912. 

December 11, 1914. 

Present-. — Sir John Kdward Power Wallis, Kt., 
Chief Justice, and Mr. Justice Seshagiri 

Aiyar. 

ETTISHKRI EDATHIL SAMANDAN 
CHATHAPPA NAMBIAR anu another— 

Plaintiffs—Appellants 

versus 

POTHERA KALLOOR KOMAN and 
OTHERS—Defendants—Respondents. 

Tru-st property—Breach of tnutf—Person entitled to 
lecome Iniatee in future, suit by, for possession, whether 
main tainable. 

A poison entitled to the oIHcc of n trustee only in 
fnturo, lius no subsisting interest oind eaimot sue for 
possession of trust properties in pnesenti. 

Where a hreaeli of trust is alleged aguiust] tho 
trustees in office, the proper remedy is a suit for their 
removal from office and appointment of a Ueeeiver 
nending ai)]K)intment of new trustees. 

Appeal against the decree of the District 
Court of North Malabar, in Original Suit No. 

9 of 1911. 

j\Ir. J. L. Jiosario, for the Appellants. 

.Mr. 0. Madhavan Nair, for the Respondents. 

JUDGMENT.—e think the District 

Judge was right in this case in holding that 
the plaintiffs were not entitled to sue for 
possession of pi*oi)erly alleged to belong to 
the temple. They are not at present urallars 
of the temple, though tliey may some dny 
bi'come so by becoming the senior members 
of their tanvads. They have, therefore, no 
subsisting interest entitling them to pos¬ 
session. If the present trustees liave im¬ 
properly alienated properties belonging to 
the temple to be recovered by the 1st 


CALCUTTA HIGH COURT. 

Civil Application No. 6638 of 1913. 

December 11, 1913. 

Present'. —Justice Sir Herbert Carnduff, Kt., 
and Mr. Justice Richardson. 

BARHAMDEO SINGH and others— 
Defendant Nos. 9,11 & 12 — Petitioners 

versus 

HARMANOGE SINGH and another— 
Plaintiff and Defendant No. 1— 

Opposite Party. 

Cu'i7 Procedure Code {Act T of 1908), ss. 15*, 152 
—Aincndnicnf—Decree in accord with judgment but 
not with intention of Court, whether can he amended--- 
Inherent power — Jurisdiction —Amemlmeiit ofaeci'ee,y 
allowed, after appeal against that deci-ee pending. 

^Yhcre a decree is not really in accord with the 
intention of a Court ns gathei-ed from its judgment 
ns a whole, tho CoiU't has an inherent power, under 
sections 151 and 152 of tho Civil Procedure Code of 
1908, to nineud or vary a perfected order and to 
make such other orders ns may bo necessary for 
the ends of justice, 

Section 152 of tho Civil Procedure Code expressly 
couteinplntes aiueudiueiit **ut any time and, there¬ 
fore, n decivc can be amended even after an appeal 
lias been preferred against it. 

Babu Ganesh Dutt Singh, for the Peti¬ 
tioners. 

I> Dr. Dirnrha Naih Hitter, for the Opposite 
Party. 

JUDGMENT. 

Carndi ff, J.—This is an application for 
the amendment of a decree, which has, it 
is said, erroneously and inadvertently made 
the applicants liable for the costs of certain 
litigation. 

The plaintiff sued for the recovery 
of land oecupid by one Ram Gopal Acharia 
as mohmit under a deed of endowment 
executed by a Hindu lady. Ram Gopal 
Acharia was made the first and principal 
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defendant; but tlie deed a.ssociated 'ivitli him a 
number of other persons in the management 
o± the endowment, and the.se the plaintiff added 
as defendants Nos. 2 to 14. In tlie trial 
Court the suit was contested by Ram Gopal 
Acharia alone. The plaintiff obtained a par¬ 
tial decree. He then appealed to this Court, 
and before us the contest was again solely 
between him and the first defendant. In 
oui judgment^ Mr. Justice Hariiigton, who 
has since left the Bench, and I ordered tl.at 
the appeal sliould be allowed and the suit 
decreed with costs.” Tlie decree subse¬ 
quently prepared in the Court’s office and, let 
me say at once, signed by both of us, has 
given costs against all the defendants, and 
tlie present applicants, who were named as 
defendants Nos. 9, 11 and 12, now submit 
that as it cannot have been really intended 
to saddle them with costs, it should be 
amended so as to relieve them of that liability. 

The applicants were nominated in the 
deed as pancJies authorised to supervise the 
management of the endowment. They filed 
written statements protesting against their 
inclusion in the category of defendants and 
disclaiming not only all interest in, and concern 
with, the endowment, but also all knowledge 
of their nomination in connection with it. 
Ihey had never acted as punches nor had they 
ever been asked to do so. The judgment 
shows that Mr. Justice Hai’ington and I were 
to a certain extent influenced by these dis- 
claimei\s in coming to the conclusion that the 
endowment was of an illusory character; and, 
had these defendants entered appeai’ance, they 
would certainly have been allowed their costs, 
unless, indeed, it would have been possible to 
disallow them on the ground that they had 
been unnecessarily incurred. In these cir¬ 
cumstances, it cannot be contended—and Ur. 
Uwarka Nath Mitter does not contend—that 
it could have been our intention to make them 
responsible for the costs : but what the learn¬ 
ed Vakil does contend is that the decree in 
fact agrees with the judgment, as required 
by Order XX, ruler 6, of the present Code 
of Civil Procedure, that the former cannot, 
therefore, be amended as suggested, and that 
the only remedy, which the applicants had 
but have lost through limitation, was for a 
review of the latter. 

No doubt, the decree is not inconsistent 
yi^ the o rder in the judgment as to costs , 
[*The judgmeut rufcrrcd to i:s roportud in 19 Iiid. 

Cas. 417—i;d.l 
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and in tins way it may at fir.st .siglit be .said 
to agree tlierewiRi. Bat tiio order i.s ellip¬ 
tical, and if the judgment a.s a whole be refer¬ 
red to, It becomes manifest that the order 
cannot have been meant to affect the appli¬ 
cants. The re.sult is that the decree is not 
really in accord with the intention of the 
Court and that ilr. .Justice Haringtoii and 
I can have pas.scd it only througli inadvert¬ 
ence. As pointed out in Brijra/an v Jni/- 
naruin (1) and In re Bicirc (2), there cited,'a 
Court, liasan iiilierent power to amend or vary 
a perfected order when it finds that it does 
not correctly state what it actually decided, 
and apart from tliis inherent power to make 
such orders as may be necessary for the ends 
of justice, wliicli is expressly recognised by 

section 151 of the Code, section 152 provides 

tliat errors arising in a decree from any 
accidental slip or omi.ssioii may be corrected 
by the Court either suo mohi or on applica¬ 
tion. I hold, therefore, that it is open to 
us to amend this decref". 

There is a further contention that this 
Court is fnncfus officio, an appeal to the Privy 
Council having been lodged ; but section 152 
expressly contemplates amendment “at any 
time,” and E. v. E. (3) is a precedent for the 
amendment of a decree under appeal. This 
contention, therefore, must, I think, also fail. 

But the success of tlie applicants at once 
raises the farther question whether the decree 
for costs should not now be confined by us, 
acting e.i’ propria motu, as regards the added 
defendants other than tiie applicants, to the 
first defendant alone. The consideration 
of the whole matter was, therefore, adjourned 
in order to enable Ur. Uwarka Natli Mitter 
to argue this point, and that lie has now 
done. The learned Vakil admits that all 
the other defendants except Nos. 2 and 13 
are in practically the same position as tlie 
applicants. He also admits that the Sth 
defendant, who was impleaded because he 
was at the moment managing the Uevria 
Indigo Concern—and the Manager of tliat 
concern had been nominated by the deed, 
eji officio so to speak, as one of the punches — 
is in a much stronger position both by reason 
of the representative character he was required 

(1) 7 Ind. Cas. &T6; 37 C. 649 at p. G.39. 

(2) (188-5) 30 Ch. D. 239, 53 L. T. 205; 33 W. U 

(1.9J3) P. bS; 72 L, J. P. Ai; SbL. T. o79» 
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to fissunie, and in view of the fact that he 
has applied in time for a review of iudg- 
inent. But Dr. Dwarka Nath Mitter seeks, 
as 1 have indicated, to differentiate the cases 
of defendants Nos. 2 and 13, one of whom 
was iK'niinated by the deed as a pnjaii of 
the endowment and the other as a panch. 
Both Hied written statements protestingagainst 
their inclusion as defendants and declaring 
that they had had nothing to do with the 
endowment and were not interested in it; but, 
at the same time, they refused to admit that 
the deed was invalid, and indeed as.serted 
that it was a valid deed of endowment. To 
this extent, therefore, they may be said to 
have resisted the plaintiff in the first in.stance, 
but they did nothing more than file written 
statements and no complaint of any interfer¬ 
ence, much less of any tortious act, on their 
part has been made against them in the 
pleadings or in the evidence, there is no 
doubt this slight difference between them and 
the others, but Mr. Justice Harington and 
I certainly did not di.-*crimiuate between the 
absent defendants. Wlien we directed that 
the suit should be decreed with costs, we 
can have contemplated only one of two things, 
—co.sts again.st all the defendants or costs 
against the solitary defendant who was before 
us and present to our minds. No tliird in¬ 
tention can possibly be extracted from the 
elliptical words we u.sed : but as I have 
shown, we cannot have meant to saddle the 
applicants with the costs and n fortiori 
we cannot have meant to render the present 
Manager of tlie Devria Indigo Concern liable. 
Therefore, we did not intend to saddle all 
tlie defendants witli costs. And, therefore, 
we must have meant to saddle only the first 
defendant with tlie liability. As Mr. Justice 
Harington has gone i must here speak for 
myself : and L have no hesitation in saying 
that, as a matter of fact, it was the first 
defen<lant aloTio that I had in mind, and that 
1 had no idea of rendering anybody except 
Ram Gopal Acharia liable for the costs of 
the litigation. That being so, it .seems to me 
to be our clear duty, now that the matter has 
come to our notice, to amend tlie decree by 
confining the order to tlie first defendant, Ram 
Copal Acharia, and I. think that, if we were 
to shirk that duty, we should be causing need- 
le.ss anxiety, useless trouble and tlie accumu¬ 
lation of unneces.sary costs. 

in the result, T would allow this appli¬ 


cation and going further I would amend 
the decree in favour, not only of the appli¬ 
cants, but of all the defendants Nos. 2 to 14, 
making no order as to the costs of the pre¬ 
sent hearing. . x i-u 

Richardson, J. — I was not a party to the 

judgment and decree out of which the ques¬ 
tion before us has arisen and am not in a 
position, therefore, to speak from personal 
knowledge as to what was intended or not 
intended. Upon the materials placed before 
me, however, it seems to me that the question 
really comes to this, whether the decree as 
drawn up correctly represents the judgment 
according to its true intent. 

The language of the judgment in regard 
to costs is ambiguous, the person or per¬ 
sons against whom costs are given not being 
specified. The difficulty has been caused by 
the ambiguity and can only be solved by 
ascertaining what the judgment means. As 
to that there can he little doubt. Regard 
being had to the pleadings and the course 
which the litigation took and the terms of the 
judgment ns a whole, it seems iinpossible 
to suppose that the learned Judges intended 
to give costs against any of the defendants- 
respondents except the J one who actually 
came forward to contest the case in the 
Courts. I am fortified in that view by what 
has been said by Carnduff, J., who as one of 
the Judges who heard the appeal can speak 
with authority on the point. 

The result then is that an eri'or has been 
committed in the Court’s offices in drawing up 
the decree and the error is one which, 
as it seems to me, it is open to tliis Court to 
rectify either under section 152 of the Civil 
Procedure Code or under its inherent powers. 
It is not necessary to review the judgment 
which, regard being bad to the provisions of 
Order NLVII, rule 5, 1 am not entitled to 
do. All that we do, as I undei*stand the matter, 
is to bring tlie decree into accordancse with 
wbat the Judges really intended, the judgment 
being left intact. Under Order XX, rule 6, 
tbe decree is to agree with the judgment and 
it is to state “ tbe amount of costs incurred 
iu tlie suit, and by whom or out of what 
property and in what proportions such costs 
are to be paid.” All we are doing is to apply 
these provisions to the decree before us. 

1 agree in the order proposed, 

Appltoofi'on aUouMik 
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Appeal from the Calcutta High Court. 

April 6, 1913. 

Present :—Lord Monltoii, Sir John Edge and 

^fr. Ameer Ali. 

JOHN KING & Co., Ltd.—Plaintiffs 

—Appellants 
versus 

The CHAIRMAN of the MUNICIPAL 
COMMISSIONERS op HOAVRAH 

AND OTHERS—RESPONDENTS. 

Tifle~Pos.'>-esswii, suit for—Orujinal ijrnnf not forth, 
coming—Registered con veg:inces e.rfeiniiny over fifty 
years produced, whether sufticieut to prove tiile^ 
Boundary, fixing of — Description in deeds to he fd. 
lowed. 

■Wlievc in a. suit for ])ossession the i)Iaintiff.s 
traced their title to a grant by Government whicli 
was not forthcoming, but ])roved a clear title to 
the lands for over fifty years by a sncce.ssion of 
duly registered conveyances, mortgages, re-convey¬ 
ances and other title-deeds, and also proved that 
during that period they had leased portions of the land 
by registered leases: 

Held, that as none of the documents produced by 
the plaintiffs were impugned, a clear title to the pro¬ 
perty was proved. 

In fixing the boundary of a projierty the descrip¬ 
tion which is to be found consistently in deeds per¬ 
taining to that property must be followed. 

Appeal from a judgment and decree of the 
High Court ( f Calcutta, dated July 25th, 1910, 
reversing those of the Second Subordinate 
Judge of Hooglily, dated August 10th, 1908. 

FACTS appear from the following 
extracts from the judgment of the High 
Court:— 

In the suit out of which this appeal has 
arisen the plaintiffs, Messrs. John King and 
Companj'', Limited, of Howrah, sought as 
against (1) the Municipal Commissioners of 
that town and (2) the Howrah Amta Light 
Railway Company, Limited, for a declaration 
of title to, and recovery of possession of, 
a piece of land in the Gholadanga quarter of 
the town, lying between their premises on the 
north and the Telkalghat Road on the south 
and including part of a certain natural 
drainage channel or khal. It appears that, 
on the 26th March 1895, Messrs. Martin and 
Company of Calcutta obtained, on behalf of 
the Light Railway, an order (Exhibit K) 
from the Local Government under the Bengal 
Tramways Act, 1883, authorising the laying 
of a tram-line between Howrah and Amta; 
and that on the 28th August 1902, the 
Municipal Commissioners of Howrah and the 
Light Railways Company entered into an 


agreement (Exhibit L) under which the 
former were to transfer to tlie latter foi* tlie 
purposes of the supply of power and the 
construction of sidings so much of the HaJ 
as lay opposite the plaintiff Company’s 
premises. In pursuance of this covenant the 
Railway Company proceeded to till up tlie 
khal and on the portion filled up to erect 
oflBces and lay down lines, with tlie result, as 
the plaint alleges, that the plaintiffs were 
di.spossessed of land wliicli was tlieirs and had 
been held by them and their predecessoz\s-in- 
interest for many years. The lower Court 
found in favour of the plaintiff' Company on 
tlie question of title as well as on tliat of 
limitation, and decreed their suit against 
both the defendants. The Municipal Com¬ 
missioners alone have preferred this appeal. 


“it is common ground tliat tlie land in 
dispute was originallj' part of a char measuring 
.some 55 highos, which was settled by the 
Government of the day with one Smith in or 
about the year 1830 and conveyed l>y the 
said Smith to another, Calder, in 1S4-I. I’lie 
original grant is not fortlicoming and 
Calder’s convej'ance is thus the earliest 
instrument before us. It may also be said 
to be admitted that the khal, part of whicli 
is, as we have said, included in the land 
claimed by tlie plaintiff Company as their 
private property, lias existed from time out 
of memory and played, as it still plays, a 
conspicuous part in the drainage sjLstem of 
the Howrah Municipality. It appears to be 
a natural channel, about half a mile long 
and at the present time more than 10 feet 
broad, and its characteristics are described 
in similar terms by witnesses on both sides. 
Thus Sambhoo Cliandra Bose, P. \V. No. 6, 
who was born in li'od and has lived all ins 
life in Howrali, states that the water of the 
Howrah mnvlan, or public park, is drained 
Into the river Hooghly tlirough it, and that 
die Municipal drains of this quarter of the 
;own are discharged into it. Similarly, 
Mr. Donnithorne, wlio was the Secretary to 
:he Municipality from 1671 to 1884 and 
iubsequently up to the year lOOl:;, wlien he 
•etired, Secretary to the Port Commissioners 
ind a resident in the town, states in liis 
!vidence, which was taken on commission in 
England, that the khal is an inlet from, or 
)utlet to, the river receiving for discliarge 
hereinto all the drainage of a large part of 
he Municipal area. There can, therefore, ' 
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expired in 1894, and in anticipation of this 
Messrs. John King & Company obtained 


he no question as to the hhaVs being a public 
drain, nor can there beany doubt as to the 
legal position of the case in so far as it is 
concerned. Qua a public drain, it^^ vests in 
and belongs to” and always has vested in 
and belonged to” the Municipal Commis¬ 
sioners, see section 10 of the District 
Municipalities Improvement Act of 1864, 
under whicli the Howrah Municipality was 
first constituted, section 32 of the Bengal 
Municipal Act of 1876, which repealed and 
re-placed the earlier enactment, and sec¬ 
tion 30 of the present Act, which was passed 
in 1884 and amended in 1894. So long as it 
continued to be a public drain, any private 
rights in the sub-soil must remain, so to 
speak, dormant and in abeyance, and it is 
not suggested that there is more than a very 
remote and problematical chance of its 
ceasing to be connected with the drainage of 
Howrah. In these circumstances the dis¬ 
pute as to the channel itself is only of 
academic importance, and the legal aspect of 
the part of tlie case need not be further 
discussed. The real bone of contention is the 
land situated between the drain on the north 
and the Telkalghat Road on the south, the 
Ichal being brought into the controversy 
merely because their main issue in the case 
is as to wliether it or the road is the southern 
boundary of the plaintiff Company’s pro¬ 
perty. 

“The plaintiff Company have claimed the 
land, first, as lessees and finally, as pro¬ 
prietors. As to their lease-hold, it appears 
that sometime before 1849 Calder, wlio has 
already been mentioned, granted a perma¬ 
nent lease of 2 out of liis 55 bighas to one 
Craig, who built upon it what was known as 
the Vulcan Foundry, and tliis is the site of 
the northern part of the plaintiff Company’s 
present premises. Craig's interest in tliese 
2 bighas was subsequently conveyed to one 
Stewart, and in 1854 forty years’ lease was 
granted by Calder's successor, Golapi Dassi, 
to a certain Hugh McLardy in respect of 
4 more bighas of the 55 immediately 
adjoining Craig’s land on the south. 
McLardy’s interest likewise eventually passed 
to Stewart, who thus became the lessee ot 
the whole 6 bighas and who, on tlie 26th 
!March 1881, conveyed his entire interest to 
^lossrs. Jolin King and Company, tlie prede¬ 
cessors of tlie present limited liability Com¬ 
pany. The lease granted by Golapi Dassi 


in 1891 a further lease for 15 years. In all 
the documents relating to these leases except 
one, a permanent lease with option of pur¬ 
chase (Exhibit L9) obtained on the 4th 
April 1855 by one Mackay, the southern 
boundary is given as a nullah. 

“Turning next to the acquisition of the 
proprietary right claimed, we find that it 
passed from Smith to Calder, then to Craig, 
then to Golapi Dassi, then to Mackay and 
eventually to a certain Chandra Kanta 
Mookherjee, who mortgaged a parcel of 
8 bighaSy including the land in suit. In 
execution of a decree obtained on the basis 
of that mortgage this land was put up for 
sale and purchased by Messrs. John King and 
Company on the 4th August 1893. In 
Calder’s conveyance the land is described as 
bounded ‘on the south by the north of the 
public road to the north of Mr. Humphrey’s 
liouse’, and in the other documents connected 
with the claim of transfers indicated above, 
as well as in the mortgages and other trans¬ 
actions arising therefrom, it is referred to 
as the public road,’ or ‘a public road,’ or 
‘the Gholadangaghnt Road’ or the Telkal¬ 
ghat Road.’ ” 

Now none of the documents referred to 
in this case can be regarded as being in any 
sense title-deeds. They are obviously in¬ 
sufficient to create title, they ai'e at most 
mere assertions of title made from time to 
time by the predecessors-in-interest of the 
plaintiff Company. In themselves, therefore, 
even if their intendment were perfectly clear 
they would be of little value and could be 
useful only if supported by evidence of con¬ 
duct pointing in the same direction. The 
mere repetition, even with variations, in 
subsequent deeds of a description relied 
upon in earlier deeds relating to the same 
property seems to us to carry the case little, 
if any further; and we have on that account 
refrained from burdening this judgment 
witli references to all the documents exhibited 
on either side. It comes indeed to this, that 
whereas in the lease (Exhibit 2) granted 
by Golapi Dassi to McLardy in 1854 the 
southern boundary is given as a mdlaliy in 
the conveyance (Exhibit 6) fix^m Smith and 
(’alder in 1844 the property is described as 
bounded on the south by a road lying 
somewhere to the north of a ^artionla? 
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building then known as ]\lr. Humphrey’s 
house. That the nullah indicated in the 
lease is the existing nullah or hlial is evident. 
There can scarcely have been in this locality 
another channel of the same kind and the 
plaintiff Company’s own witness, Sambhoo 
Chandra Bose, who is, as has been shown 
above, in a position to .speak Avith authority, 
says that the (existing) state of ^'affairs has 
been obtaining since” the time of McLardy 
and his (own) childhood”. On the other 
hand, although Mr. Humphrey’s house” 
has been identified by the same Avitness as 
the premises noAV occupied by Messrs. Burn 
& Co. on the southern side of the Telkal- 
ghat Road, the description of the southern 
boundary in Calder’s conveyance is on the 
face of^ it vague and indefinite, and there 
is nothing on the record to sliow exactly 
Avhere the public road lay in McLardy’s 
time. ^ Tlie HoAA'rah Municipality aams not 
then in existence; regular roads AA'ere but 
little knoAvn in those da^'s, and if, as may 
Avell have been the case, the road Avas a 
track running alongside the nullah, then 
the description of the southern boundary 
in Calder’s conveyance Avas, for all practical 
purposes, the same as that in McLardy’s 
lease. Considerable stress has been laid on 
the circumstance that the nullah Avas ex¬ 
cluded from the lease, the argument being that 
it Avas but natural that the landlord, AAdien 
letting a portion of his land for a term, should 
take care, in the interests of his other tenants 
on either side, that the lessee should be pre¬ 
cluded from interference with the hhal passing 
through the area demised. But that object 
could have been best attained by the in¬ 
sertion in the lease of a restrictive coA'enant 
as to the user of the channel; and the 
best likely method seems to us to be that 
Avhich, it is suggested, Avas adopted. For, if 
the proprietor had any land .south of the 
hhal it must have been a comparatiA'ely narrow 
isolated strip, the separation and exclusion of 
Avhich, can hardly have benefited any one. 
Moreover, the argument assumed that the 
proprietor himself had entire control over 
the hhal, and that is an assumption Avhich 
Ave are not prepared to make; for it seems 
most unlikely that a natural channel of such 
manifest importance and general utility 
should have been actually included in the 
grant from the Government to Smith, un¬ 
less its continued existence and utility 


MUNICIPAL COMMISSIONERS OF HOWRAH. 

for public purposes had been at the same 
time secured. 

There remain certain other documents 
upon Avhich the plaintiff Company perhaps, 
and the lower Court certainly, has relied 
more than upon anything else. The 
Gholadanga property, of AAdiich the area noAv 
in dispute then admittedly formed a part, 
appertained in the year 1856 to Mackay’s 
estate, and in 1862 the AA^hole of it, excepting 
a small area in the south-east corner Avhich 
AAms the site of the Vulcan Foundry and 
corresponds Avith the site of the plaintiff 
Company’s present premises and the land in 
suit, Avas acquired by the Government for 
the East Indian Railway. Exhibit 19 is the 
declaration published in tliis connection on 
the 29th November 1861, under Act VI of 
1857, the enactment then in force for the 
acquisition of land for public purposes, and 
in it the area to be acquired is described 
as ‘bounded on the south partly by 
Telkalghat Road and partly by Messrs. 
Craig and Company’s foundry.’ The Deputy 
Collector’s valuation of this land Avas 

Rs. 90,000, but Mackay’s representatives 
claimed Rs. 8,28,000; and the matter was even¬ 
tually referi’ed to arbitration, with the result 

that the arbitrators aAvarded Rs. 5,21,650 

and expressly declared in theiraward (Exhibit 
24/0 that the compensation granted w'as in 
respect of tlie Avhole of the land and premises 
shown on a map, Avhich seems to have been 
annexed but is not forthcoming, together 
Avith the nullah on the soutli side thereof.” 

"'First, there is over the Mat a masonry 
culvert or bridge Avith a parapet and iron 
railings, giving access to the plaintiff 
Company’s premises from the Telkalghat 
Road. It is in evidence that this Avas con¬ 
structed by McLardy in or about the year 
1854, and the fact has not been disputed 
before us by the learned Vakil for the 
appellants. It is also alleged, and likewise 
not denied, that in 1890 or 1891 ^lessrs. 
John King & Co. built a .staircase resting 

on the middle of this culvert and leading to 
the first story of tlieir premises, and there 
is nothing to indicate that this Avas done 
after a reference to the ^Municipal authori- 
ties. As regards the culvert, it seems to 
ns that its construction as far back as in 
1S54 is no foundation Avhatever for the 
assertion of title to the hhal thus bridged 

over; for it was purely for the benefit of, 
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and absolutely necessary for, the occupa¬ 
tion of any premises on the northern side 
of tlie khal, while it in no way interfered 
with the channel or its public utility. 
The erection of the staircase, although it 
also was for the convenience of Messrs. 
John King & Co. alone, is of more im¬ 
portance in view of the circumstance that the 
Municipality ivas in existence at the time, 
and a reference to it might have been 
expected. But such a reference would 
probably have been equally necessary under 
the building regulations in force under the 
Bengal Municipal Act, 1884, even if the land 
concerned had been private property; and 
we have it on the authority of Mr. Donnri- 
thorne that the Municipality was always on 
the best of terms with the Company, a cir¬ 
cumstance which may well account for any 
irregular action in a matter of this kind having 
been allowed to pass unchallenged. More¬ 
over, we find it quite impossible to believe that 
Messrs. John King & Co. Avere asserting 
any claim of right by their action at this 
time, or indeed at any time before 1905. 
We have already pointed out that, on their 
present Managing Agent’s OAvn .showing, 
they were unaware of the right now asserted 
by them until it was discovered in the year 
last mentioned, and their correspondence 

with the Municipality in 1887, (Exhibit 
Ill et scq.) when they applied for per¬ 
mission to extend the culvert so as to 
cover the whole of the kJtal opposite their 
premises, proves this conclusively. The 
attitude they then assumed was on the 
ba.sis of the extreme limit of their property 
being the middle of the nullah^ and when 
they were met by the explicit statement of the 
Secretary for the time being—see Exhibit 
M2—that the Municipal Commissioners be¬ 
lieved the Avholo width of the millah to be 
their property’ they were content to allow the 
matter to rest there; see their letters (Exhibit 
M7 and Exhibit M9) dated, respectively, 
the 9th and 17th November 1887. And 
this was the position Avbicb they took up 
again as lately as in 1903 in tlie correspond¬ 
ence (Exhibit G and Exhibit Gl) which 
they then had with Messrs. ^Martin & Co. 
and the Engineer-iu-Chief of the Howrah 
Amta Light Railway. We are, tlierefore, 
of opinion that the plaintiiT Company’s 
action in connection with tlie culvert and 
tlie .staircase cannot be .said to furnish any 


substantial support for their case. 

The plaiuti€.s ne.rt rely upon the erection 
by them in 1888 of darivans' quarters on a 
portion of the slope of the hhal whicR 
they had filled up and levelled for the 
purpose. As to this, it is first to be observed 
that Avliat was done on this occasion was done 
on the northern side of the hhaly and with 
that we are hardly concerned. And, 
secondly^ it is in evidence that this encroach¬ 
ment,” although it Avas ultimately alloAved, 

Avas in fact protested against by the Muni¬ 
cipality through the issue in the first in¬ 
stance of a notice for its removal. The 
circumstances connected Avith this matter are, 
therefore, inconclusive and of comparatively 

little assistance to either side. 

“T/u‘rd/y, reliance is placed upon the 
alleged picketing of bullocks belonging to 
the plaintiff Company on the south side of 
the hhal. Here, however, there is a conflict 
of evidence, and the balance seems to us 
to be decidedly in favour of the appellants. 
Mr. Donnithrone’s evidence impresses us as 
being that of a strong and independent 
Avitne.ss Avbo know exactly what he was 
speaking about, and Ave have it from hiiu 
that any cattle found on the south of the 
hhal in his time Avere treated as stray 
cattle and impounded. He is confirmed in 
this by the fact that in 1905 an employee 
of the plaintiff Company was prosecuted 
under the Bengal Municipal Act, 1884, 
and convicted by the Deputy Magistrate 
of Howrah for having picketed bullocks on the 
banks of the hhal. The conviction was, no 
doubt, set aside by this Court, but the 
ground of the reversal Avas that the pro¬ 
secution had failed to prove, and as a matter 
of fact had not attempted to prove, that the 
hhal was a public drain and it was held 
that, on a reasonable construction, section^250 
of the Act, although it referred to any 
drain,’ Avas applicable to public drains only. 
And in this connection we feel bound to 
remark that there is nothing on the record 
to justify the, we hope merely unguarded and 
hasty, observation of the Court below that 
tbo Chairman (of the Municipality) as 
^[agistrate got the plaintiff's servant convict¬ 
ed by his subordinate.” 

lu the fourth place, reference is made to 
the fact that the plaintiff Company bad been 
in the habit of depositing certain property 
of their oAvn on the land south of the hhoix 
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It is, however, impossible to lay any stress 
upon this; for while Mr. Gilmour, who was 
in the employment of tlie Company for some 
years, states that they ‘kept some of their 
materials there,’ j\Ir. Muir puts I'atlier a 
different complexion on tlie matter by 
alluding to the materials deposited as soi-ap 
materials’ and admitting tliat tliey were 
‘materials which they had no use for, and 

which they threw away.’ 

''Fiflhbj, and lasily, it is alleged that the 
plaintiff Company’s steam-launches were 
moved in the khnL Tiiis, however, is per¬ 
fectly consistent with tlie theory of tlie de¬ 
fence that tlie kkal was a public cbamiel. 
^iloreover, it is to be gathered from the 
evidence of Mr. Muir that the Company s 
launches were brought up to a distance of 
not more than 100 feet from the river; wlienre 
it follows that they were not harboured in 
the part of the channel now in dispute, and 
the point, therefore, becomes immaterial.” 

Messrs. Lnivrenco, K. C., and Dnwncqner, for 
the Appellants, contended that the High Court 
had erred in holding that the documents 
adduced at the trial were insufficient to 
create title and could not, in any sense, be 
regard as title-deeds. They emphasised 

upon the conduct of the parties and ignored 

documentary evidence. The property in the 
sub-soil of the khal was wrongly held to 
belong to the State. There were a number 
of documents which clearly showed that the 
appellants and their predecessors-in-title had 
dealt with the property in dispute as owlier.s. 
The property in the land on which a claim 
lay did not belong to the Government, but to 

private owners. 

Messrs, BeGrnytlier, K. G., and Bnnve. on 
behalf of the Respondents, contended that the 

appellants had not established being in pos¬ 
session of the property within 12 years of 
their suit. The khal and the land were 
vested in the Municipal Commissioners of 
Howrah as owners. The respondents on the 
other hand had been in possession of the khal 
and land adversely to the appellants for over 
12 years prior to the suit. They, therefore, 

could not claim the same. 

Mr. Lawrence^ K. G., in repb'". 

Reference was made to Simdram Ayyar v. 
Mnnctpal Council of Madura and the Secretary 
of State (1) and the Bengal Municipal Act, 
1881, and of 1899, and the Bengal Tenancy 

Act. 1885. 

to 25 M. 635; 12 M. L. J. 3/. 


JUDGMENT. 


Lord Morlton— This is an appeal in an 
action brouglit by John King A Co., Limited, 
to obtain a declaration of their title to cer¬ 
tain lands mainly consisting of a khal, or 
along tlie Telkalghat Road, Howrali, 
and for ejectment of the defendants there¬ 
from, and for damages or mesne profits. 

The course of the case has been ratlier a 
singular one. The plaintiffs at the trial 
proved a clear title to the lands for over fifty 
years by a succession of duly registered con¬ 
veyances, mortgages, re-conveyances, and 
other title-deeds, and also proved that during 
that period they leased portions of the land 
by leases that themselves were registered. 
Tlieir Lordships indeed think that they might 
go .so far as to say that, after the rather 
complex devolution wliich took place within 
that long period had been carefully explained 
by Counsel for the appellants, it became 
evident that it was scarcely p'vssible to 
conceive of a clearer title by deeds than that 
which was proved by the plaintiffs. They also 
proved that they had not been dispossessed 
by the defendants until a period well within 
tlie period of limitation, and that, therefore, 
the Statute of Limitations did not apply. 


The Judge at the trial, who went into the 
evidence with very great care, founrl in 
favour of the plaintiffs on all points. An 
appeal was brought to the High Court. It 
would seem, from the judgment of that 
Court, that the Judges ;y.‘.)nou;icing it took a 
most extraordinary view of tlie plaintiffs’ 
case, ignored entirely the clear title to the 
land which the plaintiffs had proved, and 
expressly held that they came into Court 
witliout title-deeds. They, therefore, treated 
the case as thougii it was one in which the 
Court had nothing relevant before them but 
the conduct of the parties to decide which 
of them was entitled to tlie land. 


'heir Lordships are entirely unable to 
.erstand the grounds on which the High 
irt rejected the title of the plaintiffs on 
ir title-deeds, nor can they understand 
iit the learned Judges meant by saying 
t the plaintiffs have no title-deeds. The 
sequence of this error on the part of the 
Iges of the High Court is that they never 
isldered the real ouestions in the case, and 
ir judgment gives to tlieir Lordships no 

istance. 


D54 


INDIAN CASES. 


YATINDHA NATU V. HARI CHARAN. 

The title-deeds of the plaintiffs (none of 
which are impugned), which are all duly 
registered, show that the plaintiffs or their 
predecessors-in-title have been, ever since 
1855, the owners of a parcel of land bound¬ 
ed on the south by the Telkalghat Road. 
Now it may very well be that the Telkalghat 
Road was not at that date the broad 
metalled road that it is now, but it is certain 
that it lay to the south of a /i/m/, or nullah, the 
bed of which, with its banks, is the principal 
subject in dispute in the present action. 

Their Lordships have been asked to 
interpret this boundary of the property as 
meaning that the property of the plaintiffs’ 
predecessors-in-title only went up to the 
central line of the nullah, which lies to 
the north of the Telkalghat Road itself. 
To do that would be to reject the dec- 
cription of the parcels which is to be 
found consistently in the deeds, and to 
make these deeds convey land marked out 
by different metes and bounds from that 
which there appears. Their Lordships 
decline so to do. They think that it is 
possible that by allowing certain portions 
from time to time to be added to the 
Telkalghat Road for the purpose of improving 
that road, the plaintiffs and their pre¬ 
decessors-in-title may have parted with the 
property, or at all events with the right of 
possession of those strips of land; but none 
of those form part of that which is claim¬ 
ed in this action. So far as that which is 
claimed in this action is concerned, they 
have title and they have had possession. 
Tliey have been dispossessed from this, but 
they brought tliis action in due time, and 
their action of ejectment must succeed, and 
this appeal must be allowed. Tlieir Lord- 
ships are quite satisfied both with the reasons 
ond the conclusions of tlie Judge at the 
trial, and tliey will humbly advise His 
Hajesty tliat the decree of the High Court 
which is appealed against should be set 
aside, and that the decree of the Sub¬ 
ordinate Judge sliould be restored and 
aflirrned. Tlie respondents must pay the 
costs of tlie appeal to the High Court and 
to this Hoard. 

Appi'al iilloired. 

Solicitors for the Appellants; Messrs. 
TItauias, ('tinpor (V,. 

Solicitors for the Respondents: Messrs. 
Morgan^ Price .y Co, 
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CALCUTTA HIGH COURT. 

Civil Rule No. 338 of 1914. 

July 21. 1914. 

Present: —Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachcroft. 

Eai YATINDRA NATH CHAUDHURY 

AND ANOTHER—DEFENDANTS—PETITIONERS 

versus 

HARI CHARAN CHAUDHURI— 
Plaintiff—Opposite Party. 

Civil Pif cedure Code (/let V o/I908), **. 115, 0. 
X/r, )■. 2, 0. Xr, r. 3 (1)—is-vHes involving 
(iu?idions of law and fact decided without eride/ice— 
Decision, ichether legal —Trial piecemeal—Practice — 
Custom, validity of, to he determined when custom 
established ^Revision—Interlocutory orders, when can 
he re versed. ' 

As the trial of a case piecemeal might lead to 
protracted litigation and serious inconvenience and 
involve the parties in hea^y costs if the case is 
taken repeatedly on appeal to a superior tribunal, it 
is much to be desired that in appealable cases the 
Courts below should, as far as may be practicable, 
pronounce their opinion on all the important points 
and decide on all the issues joined. 

A Court acts (juite illegally if it treats issues 
which really raise mi.xcd questions of law and fact 
as involving only pure questions of law, and decides 
them as such without taking any evidence. 

A Court should not consider the question of validity 
of a custom till the custom itself has been established 
with precision. 

In exceptional cases, the special facts and oiroum- 
stanccs of which so require, the High Court will 
reverse in revision the interlocutory orders of 
subordinate Courts. 

Civil Rule against the orders of the 
Subordinate Judge of 24-Pergannas, dated 
the 10th February and 9th March, 1914. 

Dr. Bash Behary Ghose, Babas Sarai 
Chunder Ray Chaudhury and Lxlif Mohan 
Banerjee, for the Petitioners. 

Messrs. B. Chakrabarti and S* B. Das, 
Babus Joges Chunder Ray, Naretuira Chandra 
Bose and Satyendra Nath Mitter, for the 
Plaintiff-Opposite Party. 

Balm Snrendra Nath Gnha, for the Defend¬ 
ant-Opposite Party. 

JUDGMENT.— We are invited in this 

Rule to set aside an order by which the 
Subordinate Judge has directed the trial 
of certain issues in a title suit before 
evidcMice 1ms been adduced by the parties* 
For the appreciation of the objection taken 
to the order of the Subordinate Judge, a 
brief outline of the circumstances under 
which tlie suit has been instituted is 
essential. One ^Mathui'a Nath Chaudhuri, 
the predecessor of the tirst two defeAdantSi 
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died on tlie 4th November 1863. Three 
days beft)re his death, lie had made a 
testamentary disposition Avliereby he 
authorised liis wives, Jog’maya and Sasi- 
mukhi, to take sons in adoption. On the 
15th Jane 1866, the senior widow adopted 
the father of the second defendant, and the 
junior widow took the first defendant in 
adoption. It is said—and this is one of 
the matters in controversy between the 
parties—that the last surviving widow of 
the testator died on tlie 4th December 

1900. On the 30th November 1912 one 
Lalit Mohan Chaudhuri, who claimed to be 
reversionary heir to the estate of ^Mathura 
Nath Chaudhuri, executed a convejmnce of 
a half share in favour of the first plaintiff, 
Hari Charan Chaudhuri. On the 2nd Decern* 
ber 1912 the transferor and transferee 
jointly instituted the present suit for re¬ 
covery of possession of the estate ^ of 
Mathura Nath Chaudhuri, on the assertion 
that the alleged adoptions by his two 
widows were void. They joined four per¬ 
sons as defendants, namely, the son adopted 
by the junior widow, the son of the son 
adopted by the senior widow, and two trans¬ 
ferees of portions of the estate from tliem. 
The defendants resisted the claim on various 
grounds. The questions in controversy be¬ 
tween the parties may be gathered from 
the issues which were settled in the follow¬ 
ing terms : — 

1. Have tlie plaintiffs or has either of them 

any cause of action for the suit ? 

2. Has defendant No. I been properly 
described in the plaint; if not, can the suit 

proceed against him ^ 

3. Has the plaintiff No. 1 acquired any 

interest in the properties in suit or any 
one or more of them, by conveyance from 


ilaintiff No. 2 ? 

4 Is the alleged transfer by plaintiff 
Sfo. 2 to plaintiff No. 1 void, as being without 
lonsideration and against the rules of Hindu 

Law and public policy ? • . • 11 ., 

5. Is the suit as framed maintainable, 

die plaintiffs not having prayed for tlie 

leclaration of the invalidity of the adop ion.s 
if the late Rai Surendra iSath Chowdhuij 

ind Rai Tatindra Nath Chowdhury a.s 
illeged by plaintiffs in answer to the m- 
lerragatories filed by the defendants ISos. 

1 and 2 ? 


6. Is the suit barred by limitation ? 

7. Is the plaintiff No. 2 the nearest 
sapinda and lieir-at-law of tlie deceased 
Rai Mathura Nath Chowdhury, as alleged 
in the plaint, and entitled to his estate on 
the death of Jogmaya Chowdhurani in case 
the title of defendants Nos. 1 and 2, by virtue 
of adoption, fails ? 

8. Is the authority to adopt given by 
the late Rai Mathura Nath Chowdhury 
by his Will, dated the 16th Kartick 1270 
B. S., invalid Y 

9. Whether the adoptions of the late 
Rai Surendra Nath Chowdhury and of the 
defendant No. 1, Rai Yatindra Nath Chow¬ 
dhury, were simulta.MOUS, and if simulta- 
nious, invalid on tl.at ground. Was Rai 
Surendra Nath Chowdhury adopted previous 
to tlie adoption of defendant No. 1 Y 

10. Assuming the said adoptions to have 
been simultaneous, was there at the time 
any custom or usage in Bengal validating 
such adoption Y Assuu'ing tlie existence of 
such custom or usage, i any, is the same 
valid in law Y 

11. Is the defendant No. 1 and was 
the father of defendant No. 2 entitled to 
possession of the estate of the late Rai 
Mathura Nath Chowdhury as persons desig¬ 
nated to succeed him as heirs or legal 
representatives, as alleged in paragraph 7 
of the written statement of defendant No. Ir' 
Are the allegations made in the said paragraph 
7 sufficient to raise the contention 

12. Are the plaintiffs estopped from 
questioning the legal .status of the defend¬ 
ants Nos. 1 and 2 based on adoption, or 
their right to possession nf the e.state left 
by Rai Mathura Nath Chowdliury and the 
derivative rights of defendants Nos. 3 and 
4, on allegations made in that behalf in the 
written statement of the defendants and in 
the statements made in answer to the in¬ 
terrogatories by the plaintiffs!^ 

13. Have tlie defendants acquired 

absolute and indefeasible rights to proper¬ 
ties in suit by adverse posses.sion irrespective 

of adoption Y 

14. Wliich of th- properties, if any, 
mentioned in the schedules to the plaint form 
part of the estate of Rai .Mathura Nath 
Chowdliury 'r Are the plaintiffs or either of 
them entitled to possession thereof Y ^ 

15. Are the properties mentioned in 
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schedules B and C of the plaint and 
schedule (...)of the written statement un¬ 
connected with tlie estate of Rai Mathura 
Xath Chowdhury and is their claim thereto, 
or of any of tliem, barred by limitation ? 

16. Were the properties mentioned in 
schedule B of the plaint the utridhan pro¬ 
perties of Shama Sundari Chowdhurani, and 
were they validly disposed of by her Y 

17. Assuming the plaintiffs or either of 
them to be entitled to possession of any 
property covered by the suit, on what terms, 
if any, are they, or either of them, entitled 
to do so ? 

18. Have the defendants or any of 
them spent any money for the improve¬ 
ment of the properties in suit and if so, 
what amount ? 

19. Are the plaintiffs entitled to any 
mesne profits ; and if so, for what period and 
for what amount P 

20. Was the transfer made by defend¬ 
ant No. 1 to the defendants Nos. 3 and 4 
for the purpose of paying oft‘ debts of the 
estate of Rai Mathura Nath Chowdhury 
valid ? Did the defendant No. 1 and the 
father of defendant No. 2 at the time for 
such transfer represent the estate of Rai 
Mathura Nath Chowdhury P If so, what is 
the legal effect of such transfer p 

21. Are the defendants Nos. 3 and 4, or 

either of them, hona fide purchasers for 
value P If so, can the plaintiffs avoid the 
sale to them, at all events except on terms, 
and in the latter event, on what terms ? 

22. To what relief, if any, are the plain¬ 
tiffs, or either of them, entitled p 

On the application of the plaintiffs, com¬ 
missions were issued for examination of 
two of their witne.sses, one of them the 
I’oversioner claimant himself. After the 
examination of these witnesses the first 
plaintiff’, the transferee from the reversioner, 
applied to the Subordinate Judge that 
issues Nos. 1, 2 and 5—13 might be decided 
without evidence. The defendants protested 
against the adoption of this course, as, 
according to their contention, some at any 
rate of these issues raised questions of fact 
or mixed questions of fact and law. The 
Subordinate .ludge overruled the objection, 
and on tiie 10th February 1914 directed 
tliat the (deven issues specified above 
c^Ycept the first part of the tenth issue 


be tried as issues of law without recep¬ 
tion of evidence. On the 16th February, 
the second plaintiff unconditionally with¬ 
drew from the suit and his name was 
struck off from the category of plaintiffs. 
Tliereafter, on the 28th February, on the 
application of the first plaintiff, the original 
.second plaintiff was added as a party 
defendant, but the recitals in the plaint 
were not suitably amended. On the same 
day, the defendants applied to the Sub¬ 
ordinate Judge to review his order of the 
10th February, and prayed that if any 
issues were to be beard in advance of the 
others, the third and fourth issues, which 
rai.sed the que.stion of the validity of the 
purchase by the champertor-plaintiff from 
the claimant reversioner, might be sotfied 
under the altered circumstances of the 
case. On the 9th March 1914, the Sub¬ 
ordinate Judge refused to recall or modify 
in any way liis previous order. We are 
now asked to set aside the orders of the 
10th February and 9th March as erroneous 
and unjust. 

It is not di.sputed that under rule 2 of 
Order XIV, where issues both of law and 
of fact arise in the same suit and the Court 
is of opinion that the case or any part 
thereof may he disposed of on the issues 
of law only, it shall try those issues first, 
and for that purpose may, if it thinks fit, 
postpone the settlement of the issues of 
fact until after the issues of law have 
been determined. This rule has reference 
to tlie stage of settlement of issues, and 
has no direct application to the present 
case. Nor does Order XV, rnle 3 (1), 
which contains a similar provision for the 
disposal of the suit at the first hearing, 
apply to this case. Here the plaintiff 
made his application long after the settle¬ 
ment of issues and expiry of the date fixed 
for first hearing. These provisions are 
analogous to rule 3 of Order XXV and 
rule 2 of Order XXXIV of the Rules of 
tlie Supreme Court, with reference to which 
it was said by Mathew, J., in TattersaJl v. 
Nafiojtal Steamship Co. Ltd-. (1) that it is very 
desirable that questions of law, the deci¬ 
sion of which may make unnecessary the 
trial of any question of fact, should be 

raised and decided in advance of issues of 
(1) tKS84) W. X. 32. 
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fact. In Corporatioyi of Preston v. Fnlhcood 
Local Board (2), it was ruled that a ques¬ 
tion of law, which could not be clearly 
separated from the other questions in the 
action or on which evidence might be 
required, might be tried first at the trial 
upon such admissions as the parties might 
make or upon sucli evidence as might be 
necessary. To the same effect is tlie deci¬ 
sion in London Chathaui and Dover Ixfj. Co. 

V. South E. Rij. Co. (8) where Chitty, J., 
observed that the mere fact that there 
might be many appeals would ^ not 
stand in the way of an order for trial of 
questions of law first, if that would be 
convenient to the parties and save them 
expense. On the otlier hand, the Court 
of Appeal in Robinson v. Fenner (4) reversed 
the order of Channel, J. \_Robinson v. Loiuer 
(5) ], and directed that the action proceed 
to trial in the ordinary way and tliat all 
questions of law and fact be dealt with at 
the trial. In the Courts of this country 
it has frequently been pointed out 
that the trial of a case piecemeal 
may lead to protracted litigation and serious 
•inconvenience and involve the parties m heavy 
costs if the case is taken repeatedly on appeal 
to a superior tribunal. Mahipal Singh v. Lalji 

Singh (b). 

As Lord Justice Turner said ^in Tarakant 
Bannerjee Ptcddoinojiey Dossee (Oj it is much 
to be desired that in appealable cases the 

Courts below should,as far as may be practi¬ 
cable, pronounce their opinion on all the 
important points, because the Courts below, 
by forbearing from deciding on all the issues 
joined, not infrequently rendered neces.sary a 
remand in a case which might otherwise be 
finally decided on appeal; this is certainly 
a serious evil to the parties litigant, as it may 

involve the expense of a second appea as 
Avell as that of another hearing below. ISee 
aho Devarakonda Farasamma v. Devara'-onda 
Kannaya (8); Mtdtammad Mumtaz Ahmad v. 
ZubaidaJan {9)-,SMb Ghamn Lai v. haghu 

(2) (1886) 2 T. L. R. 60. 

(3) (1885) 53 L. T. 109. 

(4) (1912) 106 L. T. 722. 

g! K.a m ^ ;■ 

(8) 4 M. i34;o lud.Jor. 634. ■!> n t rn 

y 11 A. 460 at p, 470; 16 LA. 20 j; o Sar. 1. C..J. 433. 


Flath Baldeo Singh v. Dharam Ktinwar 

(11); Wasanfrao MadJioivrao y. Ana)idrao Gaii- 
pafrao (12) and Linail Khan Mahomed v. Haro 
Charan PflZ (18)]. Tested from the point of 
view of these principles, the order of the 
Subordinate Judge is clearly unsustainable. 
The fundamental defect of his decision is tliat 
he has treated issues which really raise mixed 
questions of fact and law, a.s involving only 
pure questions of law. For instance, the sixth 
issue, which raises the question of limitation, 
is not an issue of pure law, because the third 
and fourth defendants, who are strangers to 
the family, do not admit the time of death of 
the last surviving widow of Mathura Nath 
Chowdhury. Again, the seventh issue involves 
a question of fact, namely, whether the 
original second plaintiff was the nearest rever¬ 
sioner when the succession opened out on the 
death of the last surviving widow. The Hrst 
issue also required modification in the events 
which had happened; but the gravest objection 
to the order of the Subordinate Judge arises 
in connection with the tenth issue, which 
raises the question of the existence and 
validity of a custom of simultaneous adoptions. 
The Subordinate Judge has assumed that the 
question of the validity of the custom might 
be determined before the elements which 
constitute the custom had been ascertained 
from the evidence. In our opinion, this mode 
of trial is not calculated to secure the ends of 
justice. There has been discussion at the ]3ar 
as to the validity of such a custom, and 
reference has been made to the observations 
in Monemothonath Day v. Onathnath Dey (14); 
Akhoy Chnnder Bagclu v. Kalapahar Haji (lo); 
Venkata Narasimha Appa Roir v. Partha- 
sarathg Appa Ibac (KJ). It is plain 
that the Court .4iouhl not con.suler the 
question of validity of the custom till 
the custom itself has been established 
with precision. But the order of the 
Subordinate Judge is open to objection 
not merely on the ground that he has treated 

mixed questions 

(10) IT A. 174 lup. A. W. 1890) 4/. 

11 20 A. 234; A.W.X. 1904)0- 

(12) 0 Bom. b. B. 92.3 at p. 931. 

(14) (lS 65 )’ 2 ^IuA Jur. (N s.) 22; Boiuke 0. C. 

(15 i2 C. 406. 12 I. A, 108; 9 Ind. Jui-. 40U; 4 bar. 

Cas 166; (1914) .M. W. X. 299; 12 rl. 
, ‘t ;i=;^ 2 rvi L^. 4n;16 m' L, T. 265; 10 Bo,,;. 
L R 3'^8- 41*1. A. 369; 19 C. L. J. 369; 18 C. W . N. 
o54atp.563:37 M. 199. 
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questions of law, it is open to criticism also 
on the ground that if any issues are to be 
tried in advance of others, the third and 
fourth, which go to the root of the title of 
tlie first plaintiff, should obviously have been 
given precedence. Those issues raised the 
question whether, on the principle recognised 
by the Judicial Committee in Cheduoibuvfi 
Chetty v. Banja Krishna Mnfhu Vira 
Fiichanja Naikar (17) and Basant Singh v. 
MahahirFershad{\^) and applied by this Court 
in Gossain Bamdhan Fnriy. GossainDalmir Ftiri 
(19), the fiVst plaintiff, who is now the sole 
plaintiff, iscompetent to maintain the suit. 
XJpona consideration of the entire order of tlie 
Subordinate Judge, Ave are clearly of opinion 
that, if maintained, it will not secure a proper 
and speedy trial of tliis heavy litigation, 
which involves property Avorth more than 
thirty-five lacs of rupees. At the same time, 
Ave are of opinion that the issues may be 
divided broadly into two groups, namely, 

1—Id and 14—22. The first group of issues 

involves questions of the rights of the parties 

to the estate of Mathura Nath ChoAvdhury; the 

second group raises questions as to the extent 

of that estate, the conditions, if any, subject 

to Avhicli the plaintiff may recover that estate 

if his title is at all established, and other 

analogous matters. It is clear that the second 

group of issues Avill not require consideration, 

if the title of the plaintiff is not established! 

In these circumstances, as we intimated at the 

close of the hearing, the Rule must be made 

absolute and tlie order of the Court beloAV 

discharged. We direct the Subordinate Judge 

to take up i.ssues Nos. 1—13 for trial; the 

parties will be called upon to adduce all 

relevent evidence bearing upon the subject- 

matter of these issues. If tiiese issues 

are_ ultimately ^ decided in favour of the 

plaintiff, the .Subordinate Judge Avill take 

up for disposal the remaining issues. Tlie 

castsof this Rule will be costs in the suit. 

We assess the hearing fee in this Court at 
live gold mohnrs. 

We may ad,1 that it was faintly suggested 
on behalf of the oppnsite party that this Court 
IS not competent to grant relief, even if 

i'-K- 50!); 22 W U 14,S 
(.8) 1!) In,l. C.as. 310; 1? C. tV. N. GG!) ()‘o 3 ) tr' 
W.N.4SI; 11 A.L.J.IgO; loliom L { 5 'n 
0. 13G; M .M. L. T. Gl; 25 At. L. J. 361 iV se¬ 
ll C L. ,r. 5GG; 35 A. 273. ’ * 

(19) 2 Iml. Gas. 385; 14 C, \V. N. 191 


satisfied that the order of the Subordinate 
Judge IS erroneous and unjust. We are 
not prepared to take such a restrict¬ 
ed view of the jurisdiction of this Court to 

grant relief, in the exercise either of our 
revisional powers or the power of superintend- 
^ice vested in this Court by the Indian 
High Courts Act, 1861. Instances are by 
no means rare where, in very exceptional 
ca.se.s, thi.s Court has interfered and set 
matters right by the reversal of interlocutory 

Doss (20); Amjad Ali v. AU Hussain (21)- 
Khirode GIntnder v. Saroda Prosad (22)’ 

CWra Dutt v. Sarat Ghandra Singh 
I o), Biltish India Steam Kavigatim Co v 
Secretary of State (24); Umatul Mehd'i v' 

(25). No doubt, the facts of 

each individual case must be the determining 

factor; in the present case, for the reasons 

already assigned, we are of opinion that 

in Its special circnm.stances, the order of 

the [subordinate Judge should not be allowed 
to stand. 

(2°) G l’*]' c“‘ U7 

y n ; • 

12 C. L. J. 537. 

C.W.N.,87.. 

(25) 12 C. W. N. IGj 35 C. 120; 8 C. h. J. 245. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2308 op 1913. 

November 5, 1914. 

Present: Mr. Justice Sadasiva Aiyar and 

Mr. Justice Hannay. 

SUBBARAYA AIYAR-Plaintifp^ 

Appellant 

versus 

KOLANDAVLLL/ MUDALI —Defendant— 

Respondent. 

Landlord and tenant-Agreement to remit portion 
/tccFA-a, how far hnidtng—Contract Act (JX 0/1872). 

out p:»accamlnotoutofany lognloblismtiou doe^ 

I .gilts ns regards payments duo to him in future 
Whore a promise to remit rout is coupled with 
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conditions, it is not an absolute remission and the 
landlord is not estopped from enforcing his rights 

in full. 

Where the agreement of parties is distinct ancl 
clear as to tlie rate of rent, siibsetpient conduct of 
parties is inadmissible in evidence to show that some 
other rate was intended by the parties. 

Second appeal against tbe decree of tlie 
Court of the Subordinate Judge of 
Tricliinopoly, in Appeal Suit No. 513 of 1912, 
preferred against that of the District 
Munsif of Namakkal, in Original Suit No. 

‘262 of 1911. 

Mr. T. M. JO'ishnaswami Aujar, for the 
Appellant. 

jSir. M. B. llangaswami Atyangary for the 
Respondent. 

JUDG-MENT.—The plaintiff is the appel¬ 
lant in this second appeal. He sued (among 
other reliefs) for a declaration that he was 
entitled to a sura of Rs. 11-0-4 yearly as the 
rent reserved under one of the covenants in 
the sale-deed, Exhibit I, executed by him to 
the defendant conveying 7/8ths, share i^ 
kndivaram right in the plaint lands, ihe 
sumofRs. 11-0-4 does not expressly appear 
in Exhibit I as the rent due on tlie /;bths 

share sold, but the Faisal rent on the Avhole 
land is entered as Rs. 12-9-6. The document 
then recites that 7/8ths share of the lands 
bearing the said rent of Rs. 12-9-6 is sold, and 
it concludes by saying that the purchaser 
should pay the vendor (who retained the 
meloaram right) “the assessment of the 
aforesaid-land” (that is, the assessment on 
the 7/8ths share sold.) Having m view the 
fact that it has been held in Gopalasami 
Chetiiar v. Fischer (l),that the rent payable 
by a tenant of inam land m the Salem 
District is privia facie the money assesment 
fixed at the Faisal survey and settlement, 
■vve think that the teerva which the defendant 
hadtopaywas7/8thsofthe Rs. 12-9-6 and 
it was that f^erva which (accordinging to 

tlie true construction of 

reserved by the plaintiff to himself. Even 

readingExhihitllwitliBxhibitJ, it only shows 

that for the first two years, two different 
sums (Rs. and Rs. 4) were respectively 
fixed as rents by agreement between the 
parties and that the plaintiff promised not to 
enforce the Faisal teervac rate till the 
defendant sank a well cultivated wet crops. 
We think that on the construction of Exhibit J, 

(1) 28 M. 328 at p. 330; 15 M. L. J. 14. 


the Court of first instance came to the 
more correct conclusion. 

But it is contended that Exhibit II miglit 
be treated as an agreement to dispense with 
the payment by the defendant of more than 
four rupees a year as rent and that siicli an 
agreement does not reciuire consideration to 
support it under section 63 of the Contract 
Act. In the first place, this plea based on 
section 63 of the Contract Act was never 
put forward in the lower Courts. 

In the second place, Exhibit II does not 
state that only four rupees will he claimed 

as yearly rent after the two years’ period to 

'which it.specifically relates, and it only says 
that the Faisal rate will be enforced if a well 
is sunk and wet crops are raised. The fact 
that the plaintiff has been getting only four 
rupees a year afterwards, that is, liis sub- 
setiuent conduct, cannot be legally considered 
for the purpose of construing Exhibit I or 
Exliibit 11. 


In the tliird place, if it is to be treated as 
an agreement var^ong the contract under 
Exhibit I, it is not valid as there was no 
consideration for it. But if it is treated 
merely as a promise to remit a portion 
of tlie rents under section 63 of tlie Con¬ 
tract Act, it cannot affect the rents which 
fell due after the plaintiff revoked his promise 
to remit a portion of the rent, lhat a pro¬ 
mise to remit made merely out of grace and 
not out of any legal obligation does not affect 
the right of the obligee to enforce his legal 
rights as regards payments due to him in 
future, has been held in lladhaBamanChoicdhry 

V. Bhoivaui Prosad Bhoivmik (2) in the 
judgment of Gupta, J., and also by Sir \ . 

Bhashyam Aiyangar, J., in the case of 
palli Unmknrnp v. ThMa Vittd Mnthvra^ 
kidti (3), and we are prepared to follow the 

said decision-s. n i r- i ’ 

Ill the result, the lower Appellate Cuurt.b 

decree is set aside and the District Munsif's 
decree is re.stored. As the plaintiff has 
succeeded only on hisstrict legal right.^ ignor¬ 
ing his promise made in Exhibit li and as he 

^v^thdrew his claim for a declaration of his 

alleged right to levy even Faisal naunik 
rates of teerva in certain circumstances_ (see 
y^avnirranh of tbe District IMunsif s judg- 


(2) 6 C. W. X. 00; 12 0. L. J. 130; S Ind. Cas. 790. 

(3) 26 195 at p. 196. 
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merit), we direct the parties to bear their 
respective costs throughout. 

Appeal allowed, Suit decreed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 1228 of 1913. 

June 4, 1914. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr, Justice Beachcroft. 

ISHAN CHANDRA KAR —Plaintiff_ 

Petitioner 

versus 

RAM CHARAN PAL —Defendant_ 

Opposite Party. 

Legal Practitiouera Act iXVIlI oj 1879), .h. 28— 
Pleader and client—Oral agreement for payment of 
fcen and expenses, validity of. 

An ora! agreement between a Pleader and his 
client for the payment of fees and litigation expenses 
is invalid and, therefore, unenforceable.. 

Civil Rule against the decision of the 

Munsif of Chandpur, dated the 8th July 

1913. 

Babu Kritanta Kumar Basil, for the Peti- 
tioner. 

Babu JatUdra Mohan Ghose, for the Op¬ 
posite Party. 

JUDGMENT.—We are invited in this Rule 
to set aside a decree of a Small Cause Court 
Judge, by which he has dismissed a suit 
brought by a Pleader against liis client for 
recovery of money due on an agreement for 
payment of fees and litigation expenses. The 
case for the plaintiff is tliat he has been for 
many years past employed by tlie defendant 
to conduct his cases, ami iliat the defendant, 
agreed with him verbally to pay liim in 
respect of each case a lixed retaining fee 
besides such fees as might be leviable from- 
the opposite party under the rules of Court ■ 

together with the actual expenses of litiga¬ 
tion and a fee fm-his (derk. The plaintiff 
alleges that on accounts Liken for the vears^ 

1908-1912, he lias found that although the 
defendant has made payments from time to time 

a sum of Rs. 83.10-0 isstill due from him He 

accordingly sues to recover this sum on the 
basis of the alleged agreement. The defend¬ 
ant contends that lie never entered into the 
alleged agreement with the plaintiff, that if 
there was such an agreement, it wa.s illegal 
and uiienhu’ceable, and that nothing is due 


from him as he has always paid the plaintiff 
in cash for hi.s professional services. The 
Small Cause Court Judge has not investigat¬ 
ed facts, but has dismissed the suit on the 
ground that the alleged agreement, even if it 
were established, could not be enforced. We 
are now invited to hold that the Small Cause 
Court Judge has taken an erroneous view of 
the scope of section 25 of the Legal Practi¬ 
tioners Act. 


Section 28—we quote only so much of the" 
section as is applicable to the present case— 
is in these terms: No agreement entered into* 
by any Pleader .. . with any person retaining 
or employing him, respecting the amount 
and manner of payment for the Avhole or. 
any part of any past or future services, 
fees, charges or disbursements in respect of 
business done or to be done by such Pleader... 
.shall be valid, unless it is made in writing^ 
signed by such person, and is, within fifteen 
days from the date on which it is executed, 
filed in the District Court or in some Court 
in which some portion of the business in 
respect of which it has been executed has 
been or is to be done.” This section, it is 
plain, completely covers- the case before ns. 
The plaintiff, a Pleader, sues to enforce an 
alleged oral agreement with his client for 
payment -of his fees and incidental expense^- 
for the conduct of his cases. The agree¬ 
ment is not vaild under section 28 of the 
Legal Practitioners Act and cannot con-’ 
seqnently bo enforced. An earnest endeavour; 
however,- has been made to escape from the 
provisions of section 28 by reference to the 
terms of section 27, and reliance has been 
placed upon the cases of Sarat Chandra Boy 
Ohowdry v. Ohandi Charan Ultra (1); Sarat 
i'hnnder Roy iJhawdhry v. Ghnmlra Kanta Boy 
(2); Razt-nd-din V, Karim Bakh'sh (3); Raghu* 
nath ^^aran Singh v. Sri Bam (4); Bama v; 
A«»h(5); Knshnasami V, Kesarrt(6)and 8'u65rf 
/ illai V. Ramasami Aiyar- (7). Reference 
has also been made to sections 4, 6 and ^ 

of the English Attorney and Solicitors Act, 


(2) 25 C. 805. 

235*hi I. ■?; ul ^ 

(5) 9 M. 37a" 
dii 14 63. 

'7) 27 M. 512; UM, L.J. m. 
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33 and 34 Victoria, Chapter 28, wliicli, it is 
said, indicate tlie pnlicj^ wliicli underlies sec¬ 
tions 28, 29 and 30 of the Legal Pi’actitioners 
Act. Tlie cases mentioned were reviewed by 
tliis Court in Kamun Dehi \. Kheifnt Mnhfot 
Qnngnli (S) and Kamini Moni Dohiy. Khetra 
‘Mohan GangnJi (9), where it was pointed out 
that the language of section 28 is comprehen¬ 
sive enough to include every oral agreement 
between a Pleader and his client for the pay¬ 
ment of fees for professional services and 
incidental expenses, and cannot he restricted 
by reference to section 27, whicli does not 
apply to such an agreement. We see no 
reason to doubt the correctness of the view 
taken in the two cases last mentioned, which 
has been accepted in Mohendni Lai v. AkJiil 
Chandra (10). We are not disposed to accept 
tlie invitation of the petitioner to place a 
narrow construction upon section 28 and thus 
to fritter away tlie effect of a salutary pro¬ 
vision of the law. The tendency of modern 
decisions clearly points in the opposite direc¬ 
tion. for instance it was ruled in Kaflick 
Jiamunni v. Udayamangalath (11) tliat 
section 28 forbids all verbal agreements 
for the payment of fees between Pleaders 
and clients, and in Game v. Kye (12) 
it was held that the section applies to agree¬ 
ments for fees in re.spect of professional 
services by a Pleader, even where the business 
does not lie in any Court, civil or criminal. 
We hold accordingly that the oral agree¬ 
ment on which this suit is founded, is not 
valid and cannot be made the foundation 
for a decree against the defendant. In view 
of the frame of the suit, we need not consider 
whether tlie plaintiff could have succeeded on 
a claim for value of services rendered 
quantum meruit^ or on a claim under section 
70 of the Indian Contract Act for recovery 
of sums actually spent for the benefit of the 
defendant. 

The Rule is discharged witii costs, three 
gold moliurs. 

Rule discharge !. 

(8) U Incl. Cas. 382; 15 C. L. J. 690; 15 C. W. X. 
681. 

(9) 13 Incl. Cas. 43; 15 C. L. J. 660; 17 C. W. X. 4^5. 

(10) 20 Incl. Cas. 47; 20 C. L. .T. 424. 

(11) 14 Iml. Cas. 279; (1912) M. IV. X. .521. 

(12) 19 Incl. Gas. 209; 7 L. B. B. 6; 6 Bar. L. T. 18. 


MADRAS mau COURT. 
Seooxd Cr\'iE Art-EAL X.). 154S ok 11)13. 

(dctobei- .30, 1914. 

Preseat: —Mr. Justice Ayling and 
.Mr. Justice Hannay. 


The SECRRTARV 
IN COUNCIL MV 
OF GUNTUR— 1)K 


OK STATE KOR INDIA 
THE COLLECTOR 

FI’XUAXT AiM’EELAXT 


rersus 

MIKKELINENI CHINNA VENKATA 
SUBBAYYA axd others—P[.aixtikks— 

Reskoxdexts. 

Ryot prfitinniuij Got'Ci'innrnf fn ri'inif 
in rcsperl' of liiiid In he n.'^ed hy him for (Uitflc'rhrtl nnd 
farm.house—llemisslon yraiiteil —Luml not e.iclndcd from 
pntta—R\’Ot'.< interest in Inml not e.vtinynishril. 

Tlio plaintiffs petitioned Goveriiincnt to allow 
thoni to use 4.5 (*(*nts of their on-n land fret' of 
assessment for tlie ))urposes of a cattle-shed ancl a 
fni*rn-)ioiis(» in connection witli their adjoinins; 
lands. Tins request was granted and in the next 
prifta 4-5 cents of land was incliideil, altliongli 
the assessment was deducted from tlie total amount 
payable: 

Held, that the jilaintiffs did not give up tiioir 
interest in the land and place it at the absolim* 
disposal of (.xovernment. 

Katiai Maluunmod }[<’er<i Mohideen v. Sreretnnj of 
State for Indio, 13 L. J. 209, distingnishod. 

Second appeal against the decree of tlie 
Court of tlie Temporary Subordinate Judge 
of Guntur, in Appeal Suit No. 57 of 1911, 
preferred against that of the District Muusif 
of Tenali, in Original Suit No. 402 of 1909. 

The lTorennne)d Pleader, for the Govern¬ 
ment. 

Mr, V. Ra)nadoss, for the Rc.spondents. 


JUGDMENT.—It is admitted that the 
lit land wa.sthe property of plaintiHs' family 
1 1857, and the lower Appellate Court lia.s 
)und that they did not then give up their 
iterest in it and place it at the absolute 
isposal of Government. The Government 
leader argues that the lower Appellate 
oiirt has wrongly interpreted the facts and 
■lies on Kaffai Mahainnoid }Pera Moludeen v. 
erretarif of l^foiefor Iiid/n, (1). llie fiicts in 
lat case are very ditferent from tliose in the 
•e.sent case. In that case tlie at the 

me of Settlement petitioned the Collector to 
■mit the as-sessment on certain of their 
nds, in order tliat the land should be used 
T village house .site. This was accordingly 

me and tlie lands were classitied with the 
lowledge of the ryofs in the Settlement 
egister.s as village .site por-onhol;.', and it 


(1) 13 M. L. .T. 269. 
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was held that the ryot's private riglits in the 
lands were extinguished. 

In the present case it appears that plaint¬ 
iffs’ family Avere much inconvenienced in 
their agricultural Avork by the fact that a 
canal had been newly excavated between 
their lands and the village. They accordingly 
petitioned Government to alloAV them to use 
45 cents of their oivn land free of assessment 
for the purposes of a cattle-shed and a farm¬ 
house in connection Avith their other adjoining 
lands. This request Avas granted and in the 
next pafta. Exhibit A, the 45 cents of 
land Avas included although the assessment, 
as it Avas, Avas deducted fromthe total amount 
payable. 

There is, therefore, no analogy between the 
two cases: and the finding of the Subordinate 
Judge cannot be regarded as illegal. 

The second appeal is dismissed Avith costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal f:iom Ohiginal Decree No. 250 op 

1912. 

July 21, 1914. 

Present :— Justice Sir Asutosh Mookerjee, Kt., 

and Air. Justice Walmsley. 
GOBINDA CHANDRA SAHA and another 

—P r. a IN T1E ES —A PI ' E L L A N TS 

cersKs 

DWARKA NAl’H PATITA— Defendant— 

Respondent. 

Tronftfor of Prnpcrfij Art {IV nf lSS2b .v.<. 10f>, 107, 
110 — [jCdHr — Ycnrlij rent fixrii — Pi'iiihf «j irnditctj not 
fictthd—itoldimj over -Nnhtrc of 

of lease — Presfimplion—'Wijrmucnl U) th‘' contrary'* 
mea7Uii(j of^Nofice nent hy port-^Cofculdtion of }>criotl 
of notice—Duty of service of notice c.rchidrd-^Ddy oj 
expiry taken into account—On vdial d'lfe notice should 
expire—Notice siynrd hy ani-innkhtoui', r,ili,(ity o/— 
Post mark—Genuineness —Presumption —Pridence oj 
date and place of stamjuiuj—Pnte of ]rfter — T)atc of 
posting—Date of fender of postal article to addressee— 
Date of delivery—Kvidence—Time of trains—Matter of 

public notoi-iety —Courts notice hy—Letter refused 

Proof of refusal—Indorsement ly postal peon, value and 
proof of—Presumption of fact—Evidence -[cf (T of 
1872), .«!«. IG, 32, 33, 114. ^ ^ 

Cortuin premises wore rented by an unregistered 
lease. A yearly rental Avas fi.xcd, but the period 
during which the tenancy was to continue was not 
settled. The tenant, however, eo]itinued in possession 

for several years and the landlord accepted rent 
from liim: 

Held, tliat the tenancy was for one year only and 
the letjai effect gf its being held over was thftt it 


Avas renewed from month to month, and 
therefore, terminable by the lessor by 15 days notice, 

The presumption of a yearly taking does not 
always arise from the rent being payable yearly. 

“An agreement to the contrary” within the 
meaning of section 116, Transfer of Property Act, 
means an agreement as to the terms of the holding 
over. 

A tenancy for one year coupled Avith an express 
or implied agreement to renew it from year to year 
cannot be created except by a registered agreement. 

In calculating the fifteen days’ notice mentioned 
in section 106, Transfer of Property Act, the day on 
Avhich the notice is served is excluded, but the day 
on which it expires is taken into account. The notice 
must expire Avith the end of a month of tenancy. 

A notice under section 106, Transfer of Property 
Act, is valid if signed by the am-mukhtear of the 
landlord. 

A post mark is presumed to be genuine and when 
taken as genuine, it is evidence that the coyer 
bearing it Avas stamped on the date the impression 
bears and that the place or office mentioned therein 
Avas actually the place where it Avas affixed. 

The date of a letter is not necessarily the date of 
its posting. 

An article sent by post is presumed to bo delivered 
to the addressee in due conrse^of post, but to fix the 
date of its tender to the addressee the usual course 
of mail between the place of posting nnd the place 
of receipt must be ascertained from evidence, in¬ 
asmuch as a Court cannot take os matters of pnblio 
notoriety the running time of trains between two 
places on a particular day, tho number of mail trains 
Avithin a given time and other facts inA’olved in such 
an inquiry. 

The date of delivery of an article sent by mail 
cannot necessarily bo inferred from’ the post mark 
of tho receiving office, more so in the case of regis¬ 
tered articles which are delivered by the post office 
only on specified days and between specified working 
hours. 

An endorsement on the cover of a letter by a 
postal peon that the cover Avas tendered to the 
addressee on a certain date nnd was refused, is at 
best n record of n statement by tho peon and the 
events recited therein must be proA’ed by calling 
him as a Avitness, unless, the statement becomes 
admissible under section 32 (2), or section 33 of the 
Evidence Act applies. 

Such an endorsement is not admissible even as 
a statement made by a Public Officer in the dis¬ 
charge of his duty. 

Proof of tho fact that a letter correctly addressed 
lias been posted and has not been received hack 
through tho Dead Letter Office may justify the 
]irosumption that it had been deliA’ered in due course 
of mail to tho addressee, but proof of the fact that 
a letter has been duly posted and has been returned 
by tho Postal Authorities does not justify the 
presumption that it has been so rotximed because 
it has boon i*efusod hy the addressee; for it may 
well be that it has been returned because tho 
nddrossoo has not been found; much loss is there 
a presumption that tho cover has been tendered to 
the addressee on a particular date. 

The presumption mentioned in soetion 114 of the 
Evidence Act is not a presumption of law but ^ 

presumption of fftot. 
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Therefore, where the addressee pledges his oath 
that a certain cover was never tendered to him, 
the presumption of regularity of official business 
cannot be treated as conclusive against him. 

Appeal against the decree of the Sub¬ 
ordinate Judge of Dacca, dated tlie 1st 
March, 1913, 

Babus Baidya Nath Dutta^ Benode Behan 
Mukerjee and Satitidm Nath Mtikerjeej for 
the Appellant. 

Babus Gunada Charan SeUj for the 
Respondent. 

JDDGrMENT.—This is an appeal on behalf 
of the plaintiffs in a suit for ejectment 
of the defendant, on the allegation that 
he held as a tenant of the disputed pre¬ 
mises from month to month and had failed 
to vacate the land inspite of service of 
notice to quit. The defendant resisted the 
claim on the ground that his tenancy had 
not been validly terminated. Tlie Subordinate 
Judge has given effect to this contention 
and has dismissed the suit. On the present 
appeal, three points have emerged for 
consideration, namely, firsts was the defend¬ 
ant, as alleged by the plaintiffs, a tenant 
from month to month, entitled only to 
fifteen days’ notice to quit; secondly, was 
the notice in proper form; and, thirdly, was 
the notice served in accordance with law F 

As regards the 6rst question, the case 
for the defendant is that he took the 
premises from the commencement of the 
Bengali year 1306, that the rent was fixed 
at Rs. 275 a year, and that the period 
during which the tenancy was to continue 
was not settled. It is plain that the 
defendant became a tenant for one year 
only for a rent of Rs. 275 because, under 
section 107 of the Transfer of Property 
Act, which was in force when the tenancy 
was constituted, a lease of immoveable pro¬ 
perty from year to year or for any term ex¬ 
ceeding one year or reserving a yearly rent 
could be made only by a registered instru¬ 
ment. The position, consequently, was that 
the tenancy would, in ordinary course, expire 
at the end of the year 1303. The tenant, how¬ 
ever, continued in occupation, and the land¬ 
lords accepted rent from him for 1307 ; in 
other words, the tenant held over, the legal 
effect whereof is deducible from section 116 of 
the Transfer of Property Act. That section— 

■vye quote only so much of it as is applicable 


to the present case—is in these terms ; *^If a 

lessee.of property remains in possession 

thereof after the determination of the lease 
granted to the lessee, and the lessor or liis 
legal representative accepts rent from the 

lessee.orotherwiseassentsto his continuing 

in possession, the lease is, in the absence of 
an agreement to the contrary, renewed from 
year to year, or from month to month, ac¬ 
cording to the purpose for which the pro¬ 
perty is leased, as specified in section 106.” 
In the case before us, the lease was neither 
for agricultural nor for manufacturing 
purposes within the meaning of section 106, 
as the defendant had taken the property fora 
stationery shop. The lease was consequently 
renewed, prima facie, from month to month. 
The question next arises, whether there was 
an agreement to the contrary ” within the 
meaning of section 116. As was pointed nut 
by Maclean, C. J., in Troilokya Nath Roy v. 
Sarat Chandra Banerjee (1), the agreement 
mentioned means an agreement as to tlie 
terms of the holding over. Now, there 
is no proof of an express agreement 
as to the terms on wliich tlie tenant 
was to hold over. But it is argued 
that as the rent was originally agreed to bo 
an annual rent, there was an implied agree¬ 
ment that if the tenant held over, he should 
hold over from year to year. This argu¬ 
ment is obviously fallacious. Let us assume 
that the mode in whi'ch the rent is expressed 
to 1)9 reserved, for example, at so much a 
year, affords a presumption that the tenancy 
is of a character corresponding to it: Wilkin¬ 
son V. Hall (2) ; though it is plain tliat the 
rule is not of univer.sal application and the 
presumption of a yearly taking does not al¬ 
ways arise from the rent being payable 
yearly : Athersfone v. Bostock (S) ; v. 

Abbott (4). The argument for the defendant 
in substance is that the lease was for one 
year, coupled with an implied agreement 
that the tenant would hold over from year to 
year ; this in substance would bo a lease 
from year to year, which under section 107 
could not be created except by a rogi.stered 

instrument. In fact, this is an ingenious 
(1) 32 C. 123 at p. 127; 8 C. ^\^ b*. 001. 

(2» (1837* 3 Bing. (n. c ) oOS; 43 K. R. 72‘L 4 
Scott. 30': 3 Hodges 56; b L. J. C. P. 82: 132 R. K. ."06. 

(3) (1841) 2 M. &G-. oil; 10 L. J. 0. P. L.j; 2 
Scott (x. R.) 037; 1 Drink. 90; 133 E, R. S.jQ. 

(4) (1824) 3 B. &. C. 88; 4 D. (t. R. OO.i; 2 h. J, 

( 0 . s.) K. B. 215; 107 E. K. 667. 
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attempt to substitute for a lease from year 
to year] a tenancy for one year coupled Avith 
an af?reement to renew it from year to year: 
Mati LfiJ V. Barjeding ’Municipality (-'>). W^e 
bold accordingly that there was no agree¬ 
ment to the contrary ” within the meaning 
of section 116, and that after the expiry of 
the year for Avhich the tenancy took effect, 
it was renewed from month to month : Be- 
hendm Nath v. Syama l^wsaiuia (6) ; Biirgi 
Nikarini v. Gobardhan Bose (7). Under section 
106, this tenancy Avas terminable by the 
lessors by fifteen days’ notice expiring with 
the end of a month of the tenancy. 

As regards the second question, two objec¬ 
tions have been taken to the form of the 
notice, namely, yir*’/, that the notice, Avhich 
Avas dated the 16tli Baisakh 1318 and may, 
for the present purpose, be assumed to have 
been served on that date, called upon 
the defendant to vacate the premises 
within’ (that is, not later than) the 31st 
Baisakh 131S; and secondly^ that the notice 
Avas signed on behalf of the first plaint¬ 
iff by one Bharat Cliandra De. These 
objections are manifestly groundless. A 
notice served on the 16th Baisakh Avhich 
calls upon the tenant to quit on the 31st 
Baisakh (the last day of the month) gives 
the tenant fifteen days’ notice, excluding the 
day on whicli tlie notice is served and ex¬ 
piring witli the end of a month of the 
tenancy. Tliecase of Snhadiui v. Bnrga Gharan 
(8), upon which mucli stress has been laid 
by the defendant, is clearly distinguishable. 
In that case, the notice was served on the 
16th Falgoon and required tlie tenant to 
quit the land on the 30th Falgoon. It Avas 
contended on behalf of the ianillord that if 
the day on which the notice was served Avas 
taken into account, the tenant had fifteen 
days notice. This contention Avas over¬ 
ruled, and it was held that he had only four¬ 
teen clear days’ notice, Avhile he was entitled 
under section 106 to fifteen clear days’ notice. 
It is plain that the learned Judges took ijito 
account the day on Avhich the notice AA'as to 
expire and excluded from calculation only the 
day on Avhich the notice Avas served. The 

learned Judges plainly could nothave intended 

(o) \Hlnd. Cas. 8U; 17 C. b. J. 167. 

(6) 11 0. W. N. 112-t. 

( 7 ) 21 [thI. Cas. ]K: 1 ; 20 C. h. J. -US 

[H) 2H (‘. IIH; -t 0. \V. N. 790, 


to use the expression ‘clear days’ in its techni¬ 
cal sense that the time is to be reckoned 
exclusive of both the first and la.st days : 
Rev Herefordshire {9); Liffinv. Pitcher (10). 
The judgment, taken as a Avhole, indicates 
conclusively that Avhen they laid doAvn that 
the fifteen days’ notice mentioned in .section 
106 meant fifteen clear days’ notice, they 
never intended to hold that, in calculating 
the fifteen days, the day on Avhich the notice 
is served as also the date on Avhich the notice 
expires are both tD be excluded. This is in 
accord Avith Avhat may be taken as the Avell- 
settled rule on the subject: Beo d King v. 
Grafton ill); Doe d Cornwally. Matthews' 12) \ 
Poole V. Warren (13). The contention that the 
notice Avas not a fifteen day.s’ notice to quit 
must consequently be overruled. 

The second objection that the notice was 
not signed by the first plaintiff is equally 
untenable. Section 106 requires the notice to 
be in Avriting, signed by or on behalf of the 
person giving it. The no tice in this case 
AAas signed by Bharat Chandra De, am-nu/fcA- 
tear of the first plaintiff, ilaridas Saha. The 
poAver-of-atterney has r ot been produced, 
but the defendant admitted that he was the 
am-mukhtear. The objecticn is clearly unten¬ 
able, as the notice Avas signed by an authorised 
agent. 

As regards the third question, Ave have 
to consider whether the rrtice Avas served 
in accordance Avith the second paragraph of 
section 106, Avhich provides as follows: 

Every notice under this section must be 
in Avriting, signed by oi ->0 behalf of the 
person giving it and tendered or delivered 
either personally to the party who Is irtend- 
ed to be bound by it, or to one of his family 
or servants at his residence, or (if such 
tender or delivery i.s not practicable^ affixed 
to a conspicuous part of the property,” In 
this case, attempt was made by the plaintiffs 
to comply Avith the requirements of the law 
by forAvarding the notice to the defendant 
in a registered cover through the Post Office. 
The cover Avas ultimately returned to the 
plaintiffs by the Postal Authorities on the 

(0) (1820) 3 B. Aid. 581; 106 K. R. 773. 

(10) (1843) 1 Dowling (n. s.) 767; 6 Jur. 537. 

(11) (1852)18 Q. B. 496; 88 R. R. 678; 21 L. J. Q. 
B. 2ib; 16 Jur. 833; 19 L. T. (o.s.) 108; 118 E. R. 188. 

R.R. 749; 138 K.R. 640. 
o ^ ^^'^82 ntp. 587; 3N. P. 693; 

3 Jur. 23; 112 E. R. 959 , 
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allegation that the addressee had refused 
to accept it. The cover, with the notice 
contained therein, has been produced in 
the course of the trial. There is no oral 
evidence to show wlien the cover was posted, 
nor has the postal peon been examined to 
prove when and where the cover was tender¬ 
ed to the defendant. The only oral evidence 
on the subject is a statement by the agent 
of the plaintitfs, who pledges his oath that 
he had given notice by a registered cover. 
The defendant, on the other hand, asserted 
in the course of his deposition that the cover 
in question had never been tendered to him. 
Ill these circumstances, the question requires 
consideration whether the plaintitfs have 
proved that the notice was tendered either 
personally to the defendant or to one of his 
family or servants at his residence at least 
fifteen days before the expiry of the month 
of BiasaJih, that is, not later than the 16th 
Baisakh. The evidence for the determination 
of this question consists of the envelope 
and its contents (the notice). The notice 
on the face of it, is dated the 16th Baisakh 
1318. The envelope is addressed to the 
defendant Dwarkanath Patita, P. 0. Nara- 
yanganj, Bhagawanganj Bazar, Nij Gadi.” 
In a corner is the following endorsement; 

“ from Madanganj, Gobinda Chandra Saha” 
(the second plaintiff). On the three postage 
stamps affixed to the envelope, we have what 
purport to be impressions of the seal of tlie 
Madanganj Post Office ; each bears date the 
29th April 1911 which corresponds to the 
16th Baisakh 1318. We have also a very 
faint and almost illegible impression of the 
seal of the Narayanganj Post Office, dated 
the 29fch April 1911. We have furtlier an 
impression of the seal of the Madanganj 
Post Office, dated the 1st May 1911. In 
addition, we have two endorsements on the 
cover in the following terms : (1) “This 
letter returned as the addressee refused to 
recieve it. No. 5. 29th April, 1911.” (2) 
‘Refused and returned to sender, J. C. G. 

1st May, 1911. ’ 

The first of these endorsements is in 
Bengali and the second is in English. The 
first point for determination is, when was 
the letter posted? There is, as we have 
said, no oral evidence on the subject, and 
we are left entirely to the post marks on 
the envelope. The use of a post mark in 
evidence involves at least three distinct 


principles. In the first place, the question 
arises, may it be inferred from the pre¬ 
sence of what purports to be tlie 

official mark that the mark was genuinely 
affixed by an officer of the Post Office 
concerned ? This is a question of authen¬ 
tication and may be answered in the 

affirmative, tliougli tliere has been some 
fluctuation of judicial opinion on the subject. 
In i?c.r V. JohusuH (11) an objection to the 
use of an Irish post mark as evidence of 
a posting in Ireland, to the effect that 
“there was no evidence that either of the 
papers was received from the Post Office 
which miglit have been ascertained by the 
persons emplo 3 "ed in that office,” was not 
sanctioned. In Be.cv. ]Wisto}i (15) a post 
mark was held not sufficient to show posting 
at the place named. In Aira)igelo v. Thomp¬ 
son (16) a post mark was assumed genuine 
in proving receipt of a letter in a certain 
year. In Bex v. Plnmer (17) Post Office 
marks were used to show that a letter came 
to a particular office, and similarly in Hitchou 
V. Best (18) a post mark was presumed to 
be genuine. In Fletcher v. Braddijll (19) a 
Post Mistress was called to identify a post 
mark. In Abbey v. Lill (2(J) Gaselee, J., said: 

“ Where it is disputed, it ought, perhaps, to 
be proved, though what might be deemed to 
amount to proof is not clear.” In ]Viirre}i v. 
Warren (21)] the Post Master of one of the 
offices was called to prove the post mark. In 
Shipley v. Todhnnter (22) and Stoccu v. Collen 
(23) post marks were presurnetl genuine. But 
in Woodcock v. Honldsivurth (24-) it was said 
that some witne.ss must prove the post mark. 

In the United States there are cases in which 
post marks have been presumed genuine: 
New Haven v. Mitchell (,^o); Barjess v. ( lark 

(26). The preponderence of judicial authority 
(14) (1S05) 7 Kust Go at p[>. GG, 70; ;i .Siuitli 94-; 8 
K.H. 597;10;i E. U. l^G. 

( 5) (1808) I Camp. 21o. 

(IG) ('Sll) 2 Camp. GiO at |>. GJ4 : 12 R. R. 7o8. 

(17) (18141 Rus.s. A. K. 2G1: lo li. K. 711. 

(18) (1819) 2 13. A 13. 299; 129 K. K. 787- 

< 19) (1821) 3 Stark. Gl: 23 U. R. 708. 

(20) (1829) o Binir. 299 at p. 304. 2 M. A !\ o:!!-; 

7 L. J. (o. s.) C. V. 9G: 130 K. 11. 107G. 

(21) (1834) I. C. M. A R. 2o'J ; 4 Tyr. s.)0; 3 J. 

(x. s.) Ex. 294; 40 R. R o47. 

(22) (1830) 7 C. A R. GSO at p G^G. 

(23) (1841) 7 M. A. \V. Olo; 9 C;ir. A. R. Go3i 10 h 

.1. Ex. 227; oG R. R- 785. 

(24) (184G) IG M. A 124, IG L. J. Ex. 49. 

(25) (1842) 15 Conu. 2UG at p. 225. 

(2G; (1851) 3 lud. 250. 
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is ill favour of the view that what purports 
to be the impression of a Post Office seal on 
an cr.vclope whicli lias been posted, may be 
presumed to be genuine, at any rate where 
its genuineness is not expressly questioned. 

In the second place, the question arises 
whether if the post mark be taken as genuine, 
it is evidence that the cover bearing it was 
•stamped on the date the impression bears. 
The answer has been given in the affirmative. 

In Ganmng^s Trial (27) a post mark, verified 
as authentic by the clerk, was admitted to 
show that the cover passed through the office 
on the date of the mark. In Fletcher v. Brad^ 
dyll (19) a post mark was used to show that 
tlie letter existed on the date thereof. In 
Abbey v. Lill (20) a post mark on the 
cover w'as used to show that the enclosed 
letter was wrongly dated. In Stocken v. 
Collcii (23) a post mark w'as used to show 
the hour of posting a notice.' These cases 
show that the post mark, when proved or 
assumed to be genuine, implies an assertion 
that the date on the mark is the date of 
affixing it. 

In the third place, on the same principle 
the post mark is evidence that the place or 
office mentioned therein was actually the 
place Avhere it was affixed: Canning's Trial 
(27); Ite,v. V. John son (14). AVe may, conse¬ 
quently, infer from the date in tlie three po.st 
marks on the three postage stamps on the 
cover, that the letter was posted at Madan- 
ganj on the 29th April 1911. It is neces¬ 
sary to rely on the date in tlie post marks, 
because the mere fact that tlie notice is dated 
the 29th April 1911 does not sliow that 
it must have been posted on the same 
date; as was .said in Phelan v. N. IT. Life 
Insurance Co, (28), experience indicates no 

•such uniform connection between the date of 

a letter and the time of its mailing as to raise 

an inference that a letter w'as posted on the 
day of its date. 

The next question which requires con» 
sideration is, when was the cover tendered 
to the addressee? For this purpose it would 
be necessary to know the usual course of mail 
between tlie place of posting and the place 
of receipt, for the inference is that the 
article pasted was delivered in due course 


{' 21 ) (17‘>1) 10 How. SI. Trial .370. 

(IfS) (IbSO) M3 N. N. 1-17 ; lo Am* St. Hop. 4-il, 


of post: Pitts V. Haiiford (29). We have 
here no evidence on the subject, and the 
Court cannot take as matters of public 
notoriety the running time of trains between 
two places on a particular day, the number 
of mail trains within a given time, and other 
like facts involved in .such an inquiry: 
Wiggins v. Burkham (30). AVe are, therefore, 
obliged to rely upon the date in the post 
mark of the Narayanganj Post Office. This 
shows that the cover reached that office on 
the very date it was posted at Wadanganj 

i. c. 29th April 1911 ; but it does not follow 
that it was tendered to the addressee on the 
same date; as was said in Early v. Preston 
(31), the date of delivery of an article sent by 
mail cannot necessarily be inferred from the 
post mark of the recieving office. This obser¬ 
vation applies with special force to registered 
articles which are delivered by the Post Office 
only between specified -working hours. The 
plaintiffs are, consequently, driven to rely 
upon the vernacular endorsement on the 
cover, and this leads to the question whether 
that endorsement is admissible in evidence. 
The endorsement is not signed ; but it is 
urged that it must have been made by the 
peon No. 5 who was probably entrusted 
with the delivery of the letter to the addres¬ 
see. Assume the endorsement to be genuine, 
but still there remains the question whether 
it is admissible in proof of the fact recited 
therein, namely, that the cover had been 
tendered to the addressee on the 29th April 
1911 and had been refused by him. This 
plainly is at best a record of a statement 
by the peon. Such a statement wmuld have 
been admissible under section 32 (2) of the 
Indian Evidence Act, if it had been proved 
that the peon was dead or could not be found 
or had become incapable of giving evidence 
or that his attendance could not be procured 
without an unreasonable amount of delay or 
expense. No foundation, however, has been 
laid for the reception of the evidence under 
section 32 (2). The only other section which 
deals with statements by persons who 
cannot be called as witnesses, namely, 
section 33, has no application. Nor can 
any assistance be derived from the group 
of sections relating to statements made 

(20) (1805) 66 Conn. 876 j 50 Am. St. Rep. 96. 

(80) (1869) 77 U. S., 10 ^YaUaco 129; 19 Law Ed. 

oSl, 

(81) (1855) 1 Putt. & a. 228. 



INDIAN CASES. 


967 


Vo/. XXYI] 


GOWNDA CHANDRA SAHA V. DWARKA NATH PATITA, 


under sepcifil circumstances. It cannot be 
argued with any show of reason that tlie 
endorsement is admissible Ijecause it is a 
statement made by a public oiticer in the 
discharge of his duty; our attention has not 
been drawn to any provision of the Indian 
Evidence Act, which would make a statement 
admissible on such a ground; indeed, if 
such a ground for admission of evidence was 
recognised, section 32 (2) would be superfluous. 
The inference follows accordingly that the 
vernacular endorsement on the cover mention¬ 
ed above is not admissible in evidence 
in proof of the allegation that the cover 
was tendered to and refused by the addressee 
on the 29th April 1911. But it has been 
argued that this view is opposed to the 
decision in Jogendro Chiinder v. Dwarha 2\ath 
(32). That case, however, if it be assumed 
to have been correctly decided, is clearly 
distinguishable. There a suit was brought 
for ejectment of a tenant of an agricultural 
holding, and the ciuestion arose Avhether 
tlie tenancy had been terminated by service 
of notice to quit. The plaintiffs alleged 
that they had sent a notice to the defendant 
in a registered cover, duly posted, ■\\hich 
had been returned to them by the^ postal 
authorities on the allegation that it had 
been refused by the addressee. The Courts 
below held that these facts Avere proved, 
but it does not transpire from the judgment, 
on Avhat evidence this conclusion was based; 
both Courts, however, held that tliere Avas 
no service of notice, as the defendant had 

not opened the letter-and become acquainted 
Avith its contents. The plaintiffs appealed 
to this Court on the ground that the bare 
fact of refusal to take and open the 
registei’ed cover did not entitle the defendant 
to plead non-service of notice. In the course 
of the argument for the appellants in this 
Court, reference Avas made by their Counsel 
to section 16, illustration (6), of the Indian 
Evidence Act and to the cases of 
BruntoniSZ) and Lootf AU v. PeareeMohun{U); 
the attention of the Court Avas also drawn to 

evidence of service of notice; Ave ha\'e not 
been able to ascertain Avhat^ particular 
.evidence of service had been given, as after 

this lapse of time the record must have been 


S (ISG^fs H. &. N. MS; 29 L. J. Ex. 265; 120 R. 

K. 704. 

(34) 16 


destroyed. On the evidence on the record 
and on tlie arguments mentioned, the Court 
made the following observation; “The service 
of the notice in another form (that is, other 
than service by actually handing tlie notice) 
was, liowever, proved, Iiaving been effected 
by a registered letter, the posting of Avliich 
Avas proved and Avhich was produced in 
Court in the cover in wliich it was despatched, 
that cover containing the notice, A\dth an 
endorsement upon it purporting to be by 
an officer of tlie Post Office stating the 
refusal by the defendant to receive tlie 
document. Upon the cases cited before us 
—Lootf AU v. Pearee Mohuu (34) and PapiWm 
V. Bnniton (33)—and having regard also to 
section 16 illustration (?>),of the Evidence Act, 
we think that only a captious doubt could 
lead us to regard that service as insufficient.” 
It has been argued that the learned Judges 
held solely on Avhat purported to ho an en- 
dor.sement by an officer of the Post Office that 
the cover had been tendered to and refused 
by the addressee. If the learned Judges 
intended to lay this down as a matter of 
law, it is Avortliy of note that the question 
of the admissibility of the endors'‘jneiit was 
not argued before tliem; if there was 
evidence to show that the peon Avas dead 
or not available, the endorsement might be 
admissible under section 32 (2) of the Indian 
Evidence Act. In the absence of information 
as to evidence of .service of notice to which the 


ittention of the Court Avas drawn, Ave are 
lot prepared to treat the decision as a 
oinding authority in support of the proposition, 
that an endorsement of the description now 
before us is admissible in evidence thougdi 
the requisite c<Anditioiis for admissibility 
mentioned in section 32 ha\-e not been 
fulfilled. We may further point out that 
the Avide interpretation suggested by the 
plaintiffs is not justiHed by the authorities 
mentioned in the ^ judgment. Illustration 
{h) to section 16 is in these terms: the 
question is, Avhether a particular letter 
reached -1. Tlie facts that it was posted 
in due course, and was not returned through 
the Dead Letter Office, are relevant. ’ Tins 
is very different from the as.-^ertion tliat 
if the letter is returned Avith a note thereon 
by the peon that it had been tendered to 
and refused by the addressee, the inference 
folloAVsthat it was so actually tendered 

vr^Wd. The case of Inotf Ah 
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Poaree Mo/iuu (34) was decided before the 
Tiidiaii Jllvider.ce Act came into force and 
cannot be treated as an authority on the 
(Question of tlie admissibility of evidence under 
section 32 (2); but the facts are so meagrely 
stated in the judgment that, even treated 
as sucli authority, it is quite inconclusive; 
all that appears is that one of the plaintiffs 
sent a notice to the defendant in a cover 
which was refused by the addressee, came 
back to the hands of the sender and was 
produced in Court. AV^hat evidence there 
was on the point does not appear, but we 
have the following observation in another 
part of the judgment: that letter was 
forwarded to him by post duly registered 
and we must presume that it was 
tendered to him; he, therefore, cannot 
take advantage of his refusal to take it.” 


X116 CUS6 of 1 lipilloU V. livimtOH (33) WfliJ 
of a very different character. There th( 
tenant posted a notice to the agent of th( 
landlord on the morning of the 25th Marcl 
1859. The agent was in his office until f 
or 7 o clock in tlie evening ; lie did not receivi 
the letter, but found it the next morning 
ilie jury found upon all these circumstaneei 
that as the letter had been posted in tlu 
morning and had to be carried from Waterloc 
Place to the Temple, it must have readier 
the office of the agent the .same evening 
probably after he had loft. An applicatioi 
was made to set aside this verdict, but tlu 
bxcheciuer Cbamber declined to grant a rule 
ibis, again, i.s dearly a very dilferent ca.se 
from that of Jugcudro dhitn.lor v. D/cd'a Xall, 
KM). It may be further observed that in n 
case under the Transfer of Property Act 
hnlmUm v. Dnrga (!h,u-a„ (.8), where referenca 
IS made to ItamHUbi v. IDilu 

Ido), It wa.s said that 

a registered letter through the Post Office 
IS not nece.s.sarily a non-compliance with the 
provisions of section lOG, it there is evident 
hat the peon tendered oreldivcred the notice 

tarnily oi to his servant. 1„ both these 
cases, receipts signed by the achlre.s.soes wer 
produced, and that dearly was sufficient pro 
of good .service The case of /v7m, v 

huh Knshna Mondal (36) does not carry the 
matter further than Joge.d,;, v' 


(•(.">) -i C. W. N. .-,72. 

(yC)6C. W. N. VUntp. lyr. 


Vwarka Nath (32). Finally, the decision in 
Jogemh'o Chunder v. Dwarka Nath (32) is no 
uthority for the proposition that the cover 
must be assumed to have been tendered to 
the addressee on the particular date, if any, 
Avhich the endorsement may bear. Neither 
in Jogendro Chunder v. Dwarka Nath (32) nor 
in Loot/ AU v. Pearee Mohun (34) did any 
question arise as to the particular date on 
which the notice had been served. On that 
que.stion no assistance can be derived from 
the principle embodied in section 16 of the 
Indian Evidence Act, namely, that when 
there is a question whether a particular act 
was done, the existence of any course of 
business according to which it naturally 
would have been done is a relevant fact. In 
the ca.se before us, the plaintiffs can succeed 
only upon proof that on the 29th April 
1911, the cover was tendered either per¬ 
sonally to the defendant or to one of 
his family or servants at his residence and 
was refused by the defendant. The 
vernacular endorsement is not admissible 
for this purpose and cannot be treated as 
evidence of the events recited therein. Nor 
would section 114 of the Indian Evidence 
Act and illustration (/) thereto, which are 
mentioned in the case of Mir Tapurah Hossein 
v. Gopi Narayan (37), be sufficient to remove 
the difficulty in the way of the plaintiffs; 
even if we presume it as likely that the cover 
was tendered to the addressee, we cannot 
assume that it was so tendered on the 29th 
April 1911, yet such a.ssumption is essential 
for the success of the plaintiffs. Proof of 
the fact that a letter correctly addressed has 
been posted and has not been received back 
through the Dead Letter Office may justify the 
presumption that it had been delivered in 
duo course of mail to the addressee, but proof 
of tlie fact that a letter has been duly posted 
and has been returned by the postal autho¬ 
rities does not justify the presumption that it 
has been so returned because it has been 
refused by tlie addressee; for it may well be 
that it has been returned because the 
addressee has not been found; much less is 
there a presumption that the cover has been 
tendered to the addressee on a particular 
date. AA^e may further point out that the 
presumption mentioned in section 114 is not a 
presumption of law but a presumption of fact, 

(37) 7 C. L. J. 251 ntp. 258. 
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and where, as in this case, the defendant 
pledges liis oath tint the cover was never 
tendered to Iiini, we cannot treat the pre¬ 
sumption of regularity of official business as 
conclusive against him. We have tinally the 
not unimportant fact that the cover was 
addressed to the defendant at his gadi or 
place of business; there is nothing to show 
that that was liis residence within the mean¬ 
ing of section lOG. We are, consequently, of 
opinion that the plaintiffs have failed to prove 
that the notice was duly served on the defend¬ 
ant. 

The result is that the decree of the Sub¬ 
ordinate Judge is confirmed and this appeal 
dismissed with costs. 

Appeal diamiased. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 457 op 1912. 

December 12, 1914. 

Fresent-. —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
MAHBUB ALI, minor, through his mother, 
Miisammat SAHIBO, and others — 
Defendants—Appellants 

versxis 

TAJ KHAN, minor, son op MUHAMMAD 
KHAN— Plaintiff—Respondent. 

'Evidence Act (I of J872), -v. 112— Legitimacy — 

Son horn seven motiths after marriage—Punjab Land 
Revenue Act {XVIl of 1887), 44 — Prcsumi>tion of 
entries—Burden of proof. 

Where a boy was born about seven montlis after liis 
fatlier and mother were lawfully married and it was 
not disputed that they had had opportunity of access 
to each other at a time wlieu he could have been 
begotten of them: 

Held, that the boy was the legitimate son of his 
parents. 

Where mutation has been effected in favour of 
A as the legitimate son of B, the burden of proving 
the illegitimacy of A will lie upon the person 
attirming it. 

First appeal from the decree of the 
District Judge, Attock, dated the 28th 
February 1912, decreeing the claim. 

Mr. Bhagat Ram Fnriy for the Appellants. 

Mr. BeecheUy for the Respondent. 

JUDGrMENl'.—The following tree will 
be of assistance in understanding the facts 
to which reference will hereafter be made :— 

MUHAMMAD KHAN had tWO wives, 

I 

r 1 

Musanunat Mulk Bano, Miisammat Bibi Kaklua, 

1 

Inayat Ali Khan. 


The family are very influential members of 
the Kliaffar tribe of the Attock Talisil and own 
large landed estates in ^lanza Wall. Inayat 
Ali Khan (wliose property is now in dispute) 
was a Snhedar in tlie 7th Punjabis and 
was about twenty-three years of age wlien he 
died on tlie Jlst October 1910. 

Sliortly after his deatli Muliammad A.sluaf 
Khan (also known as Kala Khan), sarhrah 
hunbardar, informed the paticari that the 
deceased's son, Mahbub Ali, wa.s in possession 
of his father’s property and applied on his 
behalf (Mahbub Ali being then a child of 
about three years of age) for mutation of 
names in his favour. The paticari, on tlie 
19th November 1910, duly reported the 
matter to his official superiors, and on the 
7th April 1911, the Naib Tahsildar, acting 
upon the statements made by the said 
Muhammad Asliraf Khan and Muhammad 
Akbar Khan,' Rais of Mauza Wall, sanc¬ 
tioned mutation of names in favour of 
Mahbub Ali Khan, the deceased’s alleged 
son. 

Prior to this order in January 1911, a 
dispute arose as to tJie person who should be 
appointed lamhardar, the claimant.s being 
Taj Khan, the deceased’s half bi-otliei-, ami 
the minor, Mahbub Ali Khan, who av:is 
put forward as the son of tlie deceased, 
and in the course of the proceedings before 
the Deputy Commissioner, Muiia7)i},tat Bibi 
Rakhia, the step-motber of the deceased and 
the mother of Taj Khan, made a statement 
to the effect tliat her own sun was entitled 
to the post, inasmuch as the minoi’ son of 
Inayat Ali Khan was born five months alter 
Inayat Ali Khan had contracted marriage 
{nikah) and of a motlier who was a 
Kashmiri by birth, and it was *hjot consist¬ 
ent with the practice in the family that 
the son of a woman of a different tribe 
should be appointed a lambardar." At this 
time Taj Khan was also a minor and Jiis 
mother was appearing on bis behalf as liis 
next friend. 

The order of the Deputy Commissioner 
is set out at page 30 of the paper-book, in 
the course of it, that officer remarked—’ The 
objection to Mahbub Ali is tliat bis motliei’ 
is ^id to be a woman of low caste, a 
Kashmiri, and hence the family members 
press for the appointment of Taj Muhammad. 
But Muhammad Ashraf Khan who is of the 


Taj Khan. 
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same branch of the family as Inayat Ali 
Khan, deceased, and is acting as sarhrah 
lamhardai\ asks that Mahbub Ali be appointed. 
On page 6 of the Customary Law of the 
Kawalpindi District, it is stated that amongst 

(to which tribe the parties belong) 
the sons of women of inferior rank and differ¬ 
ent tribes to their husbands succeed equally 
with those of the same or superior rank.” 
As a result, the Deputy Commissioner (by 
order, dated 23rd March 1911) appointed 
Mahbub Ali Khan, lamlardar] and directed 
that Muhammad Ashraf Khan should con¬ 
tinue to act as his sarhrah. 

Mutation of names having been effected in 
favour of, and the post of lambardar conferred 
upon, the minor, Mahbub Ali Khan, Taj 
Khan, through his mother, Musammat Bibi 
Rakhia (alias Bahoti), on the 15th Junell911 
instituted the present suit and prayed for a 
declaratory decree to the effect that the 
plaintiff was the sole heir of Inayat Ali Khan, 
deceased; and that defendant No. 1, Mahbub 
Ali, was not the son, and that defendant No. 

2, Musatnniat Sahibo, was not the lawful 
widow of the said deceased. 

As mutation of names had been effected 
before the date of suit in favour of defendant 
No. 1 and as possession of the deceased’s 
property was presumably with him, it is 
somewhat surprising to find that no objec¬ 
tion was taken to plaintiff’s claim for a 
mere declaratory decree. But no such objec¬ 
tion was taken and defendants merely 
traversed the plaintiff’s allegations as to their 
respective status. 

Upon the pleadings of the parties, the 
following issues were framed by the District 
Judge, viz. :— 

(1) Is Musammat SixhWw the wedded wife 
of Inayat Ali Khan, deceased? 

(2) Is Mahbub Ali Khan tlio legitimate 
son of Inayat Ali Khan? 

(3) In the event of issues Nos. 1 and 2 
being found in favour of the defendants, 
whether according to cu.stoin, they are entitl¬ 
ed to maintenance only and are not lawful 
heirs of the deceased? 

(4) Did Inayat Ali Khan, deceased, by 
any deed or action recognize the defendants 
as his son and wife respectively, and can 
plaintiffs consequently raise no objection 
now on that account? 


The burden of proof as regards these 
issues was laid upon defendants, de.spite the 
fact that mutation had been effected in 
favour of defendant No. 1 and there was 
thus the presumption arising in his favour 
of the correctness of the entries in the 
revenue papers (section’44 of the Punjab 
Land Revenue Act, 1887). The parties, 
however, were not prejudiced by this error 
on the part of the Court so far as the pro¬ 
duction of evidence was concerned, and it is 
not contended that plaintiff could have 
produced further evidence had it . been 
realized that in point of law, it was for 
him to establish the illegitimacy of defend- 
ant No. 1 rather than for the latter to 
pi'ove his legitimacy. 

After a somewhat protracted trial, the 
District Judge delivered judgment on the 
28th February 1912 in favour ofiplaintiff, 
to whom he granted the decree prayed for. 
The grounds upon which the learned Judge 
based his conclusions are, briefly, as fol¬ 
lows:— 

(a) Fakira is alleged to have been one of 
the Avitnesses Avho AVere present when the 
nikah ceremony between the deceased and 
Musammat Sahibo Avas performed, and yet 
I^luhammad Ashraf (alias Kala Khan) when 
examined on the 1st August 1911 (page 34 
of the paper-book) stated that he did not 
know who the witnesses to the ntkak 
Avere. 

(b) . The evidence of Abdul Rahman, 
Nikah Khioan, who deposes that he officiated 
at the nikah, “is largely discounted by the 
fact that he admits having Avritten a 
letter (Exhibit P 2) to the defendants’ 
agent Avith regard to this marriage, saying 
that he knew nothing of it.” 

(c) . No entry regarding the marria^ 
Avas made in the register of marriages ad¬ 
mittedly kept by Abdul Rahman, and the 
explanation of the omission given by that 
Avitness is “highly unsatisfactory.” 

(d) . Musammat Sahibo deposes that 
Inayat Ali Khan came home on leave 2 or 3 

days before the nikah ceremony took place, 
Avhereas his “Leave Register” (Exhibit P 5), 
shows that he took leave on the 15tli 
October 1905, and the nikah could not have 
been performed until after the expiry of 
throe months from the date Avhen MiisaniiiMif 
Sahibo Avas divorced by her first husband 
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(the 17th September 1905). Tliiis Inayat 
Ali Khan must have been at home at least 
two months before the nikaJi could have 
taken place. 

(e). There is no mention whatever of 
any wife or son in Inaj'at Ali Khan s 
“Kindred Roll” (Exhibit P 5) which was 
veritied on several occasions and tinaily on 
the 27th October 1910, a few days before 
his death. In that Roll, the person who 
is mentioned as the heir to wdiom his 
estate is to be made over is his half-brother, 
the plaintiff, while his motlier, Musammat 
Taj war Sultan, is mentioned as the person 
' to whom his family pension is payable, 
no reference being made to either defend¬ 
ant No. 1 or defendant No. 2. Defend¬ 
ants have appealed to this Court and we 
have had the case fully and ably argued 
before us by Mr. Bhagat Ram Puri on their 
behalf and by Mr. Beechey on behalf of 
plaintiff-respondent. Aftercareful considera¬ 
tion of the arguments of these learned 
gentlemen and of the evidence on the record, 
we are unable to accept the conclusions of 
the District Judge, as we consider that de¬ 
fendants have succeeded in proving that a 
marriage actually tookplacebetween Inayat Ali 
Khan and Musammat Salubo and that Mahbub 
Ali Khan is tlie legitimate issue of that 
marriage. Before proceeding to give our 
reasons for the finding, we may here observe 
that it is not now contended that a marriage 
between a Kliattar and a Kashmiri woman 
is invalid or that a son born of such union 
would have rights inferior to those of a son 
born of a husband and Khattar Avife. 

On the contrary, it is conceded that if Inayat 
Ali Khan actually married Musammat 
Sahibo and if Mahbub Ali Khan can be 
regarded as the legitimate son of Inayat 
Ali Khan, Mahbub Ali Khan must be held 
entitled to succeed to the Avaole of the 
deceased’s property. The only tAvo points 
now urged against the latter’s claims are 
(1) that it has not been proved that a 
marriage took place betAveen Inayat Ah 
Khan and Musammat Sahibo; and (2) that 
even if such marriage did take place, 
Mahbub Ali Khan, who was born on the 
20th July 1906 (page 27 of paper-book;, 
must have been conceived at a time Avhen 
marriage betAveen his father and mother 
was prohibited by the Muhammadan Law 


(/. e., before the Avoman’s period of iddat 
had expired), and must, therefore, be 
regarded not as the legitimate, but as the 
illegitimate, offspring of his parents. 
AVe shall deal Avith these two questions in 
due order. 

The first (luestion, then, is Avhetlier it 
has been established that a marriage 
ceremony actually Avas performed between 
Inayat Ali Khan and Musammat Sahibo. 

The evidence, direct and circumstantial, 
in support of the alleged marriage is, Ave 
consider, fairly strong. There is, in the 
first place, the testimony of Abdul Raliman 
Avho is admittedly one of the Nikah Khwaus 
of the village. He deposes that he officiated 
at the marriage ceremony and that the 
Avitnesses Avho Avere present on that occa¬ 
sion Avere three servants of the deceased, 
Gaman, Jiwau and Pakira, of Avhom tlie 
first two are dead, and the third lias given 
evidence on defendants’ behalf. The objec¬ 
tions urged against Abdul Rahman's evi¬ 
dence are: 

(1) that in his letter (Exhiltit P 2) ad¬ 
dressed to tlie defendants’ guardian (k^ h'fcm 
he stated that he had no knowledge airiut 
the marriage; and 

(2) that though he admittedly keeps a 
marriage register, there is no ejitry tlierein 
regarding this particular nikah. 

These objections Avhen carefully examined 
have little or no Aveight. The District 
Judge, in attaching great importance to 
the letter in question, which he says largely 
discounts the value of the Avitness’s evidence, 
has overlooked the very important fact that 
the letter, though addressed to Kala Khan 
{alias Ashraf Khan), never reached the 
addressee and has been produced curiously 
enough by the plaintiff's Pleader. Abdul Rah¬ 
man has explained that the letter was Avritten 
at the suggestion of Musammat (iiilab Jan, 
plaintiff’s sister, and the Avhole tenor of the 
letter shows clearly tliat considerable pres¬ 
sure AA-as being brought to hear on the 
AA'riter to keep him out of llie Avitness-bo.x. 
In this connection it is notewurtiiy that 
Kala Khan, Avhen examined on the 1st of 
August 1911, stated the Xikau Khwo.u Avho 
performed the alleged ceremony was Alxlul 
Rahman, and there is reason to suppo.so 
that Mr. Bhagat Ram’s theory that tlie 
plaintiff’s friends forthwith got hold of 
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Abdul Rahman and made liini write the 
letter to Kala Khan, represents tlie actual 
facts. So fai’, therefore, from this letter 
telling in favour of the plaintiff, it seems to 
us to indicate that plaintiff’s friends were 
actually endeavouring to tamper with the 
witnesses whom defendant relied upon. 
Then as to the absence of the entry relating 
to the marriage in the register, it is to 
be remembered that Inayat Ali Khan was a 
man of liigh caste and of an influential 
family while the woman with whom he 
contracted the marriage was a Kaalimiri 
and the divorced wife of a man of no 
position. In the circumstances it is not 
surprising to find that as little publicity as 
possible was given to the ceremony which was 
performed in the presence, not of the 
husband’s friends and relations, but of three 
menial servants. It was, we think, for this 
reason that no entry was made in the 
register and also that no mention was made 
by Inayat Ali Khan to his officers at the 
time when the entries in his Kindred Roll 
were filled up. The other witness who 
gives direct evidence in support of the 
marriage is Fakira, one of the three persons 
alleged by Abdul Rahman to have been 
present at the marriage. We see no reason 
to disbelieve this witness who gave his 
evidence seemingly in a straightforward 
manner and was in no way sliaken on 
cross-examination. The District Judge 
remarks that Kala Khan made no mention 
of Fakira wlien he was asked on the 1st 
August 1911 the names of tlie persons 
who were present at tlie ceremony, Xo 
doubt this is so, but it is to ht; rcuieinbered 
that Kala Khan himself was not present on 
the occasion in question and it may be that 
lie was at that time somewliat cliary of 
disclosing the names of his witnesses to the 
other side. We have carefully examined the 
evidence of the above-mentioned two persons 
and also such criticisms thereon as Mr 
lieechey l.ad to offer, and we see m>' good 
ground for refusing to believe ti.em when 
they state that the uikak took phtce and 
tliat they were present at it. 

As regards the indirect evidence which 
ends support to the defendants’ case we 
have first of all the statement made’ by 
Mmammat Bib. Rakl.ia in the hmbardari 
proceedings At that time it is quite clear 
botli from her own statement and from the 


order passed by tlie Deputy Commissioner 
on the 23rd March 1911 that the marriage 
between Inayat Ali Klian and Musammat 
Saliibo was not challenged, and that the sole 
contention then was that the son of a wife 
who was of inferior rank and of a different 
tribe to her husband was not eligible for 
appointment to the vacant post of 
lamhardar (see pages 28 and 30 of the 
paper-book). 

Next, we have the admitted fact that 
Inayat Ali Khan’s father, Muhammad 
Khan, actually induced Mmammai Sahibo’s 
former husband, Fakira (who is not to be 
confused with the Avitness above-mentioned), 
to divorce her by paying him a sum of 
Rs. 120. It is said that Muhammad Khan 
secured this divorce in order to protect 
his son, Avho Avas Suhedar of his regiment, 
from possibility of harm in the event of 
Fakira taking action against Inayat Ali 
Khan under the provisions of the Indian 
Penal Code. We do not consider this a 
very plausible explanation, as Ave have 
little doubt that Fakira could have been 
satisfied at any time by payment of a small 
sum of money and Avas not likely to proceed 
to extremes against a member of the in¬ 
fluential family to Avhich Inayat Ali Khan 
belonged. There can be no doubt, nor indeed 
is it denied, that Inayat Ali Khan Avas pas¬ 
sionately fond of Miwanimo^iSahibo, and we 
see no reason to suppose that the divorce Avas 
effected for any other purpose than to enable 
him to marry that Avoman. Further, it is 
admitted that Mahbub Ali Khan AA'as born 
on the 20th July 1906 in the bouse of Inayat 
Ali Klmn at Mauza Wab, and A\'e have the 
evidence of the Chaukidar, Atahia, that the 
entry in the C/iankidar's book relating to the 
birth and parentage of the child was made 
by him upon information supplied from the 
Avomen Avho Avere present at Inayat Ali 
Klmn’s house, Inayat Ali Khan himself being 
then absent on service. The entry in ques¬ 
tion is printed at page 27 of the paper-book. 
Then, again, AA^e have the admission of Mu* 
sainmaf Bibi Rakhia, plaintiff’s mothei', that 
after the deatli of Muhammad Khan, her 
husband, she received a visit from Musammat 
bahibo Avho came to condole with her and 
stayed in her house in Mauza Wah for 15 or 
20 days. It is impossible for us to believe that 
a ady of the position of this Avitness would 
leooivo a visit of condolence from a woman 
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who was a mere mistress of one of the 
members of the family or chat she would 
entertain such a woman as a guest for the 
period mentioned. On solemn occasions of 
this kind it is a practice for women wIjo 
belong to the familj^ to pay visits of condol¬ 
ence to another lady of that family who has 
lost her husband and the very fact that 
Mnsammaf Sahibo paid such a visit to the 
senior lady of the family is, in our opinion, 
a very strong piece of evidence in favour of 
her assertion that she was tliroughout re¬ 
cognized as the lawful wife of Inayat Ali 
Khan. 

Again Muhammad Akbar Khan, inamkhar 
of Wall, who is one of the leading members 
of the family and has, during the trial, given 
evidence in favour of the plaintiff, appears to 
have informed the paficari at the time when 
the mutation proceedings were going on, that 
MahbubAli IChan was the son of tlm deceased 
owner and entitled to mutation (page 17 of 
the paper-book). 

Finally, we find Nawab Aslam Hayat 
Khan, Additional District Magisti-ate of the 
Gujranwala District, who was examined on 
interrogatories as a witness for the plaintiff, 
stating that Ina^^at Ali Khan was his cousin; 
that he heard that he had been married, and 
that Mnsammaf Sahibo was his lawful wife. 
It is true that tin's witne.ss gives no direct 
evidence upon the point, but it is to be 
kept in mind that he is perhaps the leading 
living member of the family and that liis 
admission that he heard of the marriage 
with Miisammat Sahibo ivS an important point 
in defendants’ favour. 

There is thus, as we have remarked, good 
evidence, direct and circumstantial, in .sup¬ 
port of defendants’ allegations. On the other 
hand, the one important piece of evidence in 
favour of the plaintiff’s case, namely, the 
Kindred Roll (Exhibit P5), is by no means 
conclusive. No doubt it does not make 
mention of either Malibub Ali Khan or Mn- 
sammat Sahibo, but as we have already 
observed, Inayat Ali Khan was probably 
averse from publishing the fact of Iiis mar¬ 
riage with a low caste woman and the omis¬ 
sion from the Kindred Roll of any reference 
to them would do them no great harm. 
The deceased possessed a large family 
property in Wah and the total value of 
his estate in the hands of his regimental 
officers came to about Rs. 140. In the 


circumstances we are not surprised to find 
that he did not disclose the fact of his 
marriage when he was questioned about 
liimself and liis relations. 

Foi' tlie reasons given we hold tliat the 
ceremony was actually performed 
between Inayat Ali Khan and MKsauuiKtf 
Sahibo, and that in all probability it took 
place shortly after tlie expiry of her period of 
ithhit, namely, the 17th December 1905. 

The next question is whether iMalibub 
Ali Khan, who was born on the 20th July 
1900, is the legitimate son of Inayat Ali 
Klian. Before deciding tin's question, we 
may here state that there is now no dispute 
as to the following facts, riz., (1) that 
Inayat Ali Khaii was on very intimate 
terms witli Mnsaminaf Sahibo even before 
her divorce from lier first husband, Fakii-a 
and that it was on this account that 
Inaj’at Ali Khan's fatlier, ^Muhammad 
Khan, induced Fakira to di\orce his wife, 
(see the evidence of Mnsdmmu/ ibbi Hakhia, 
page 5S of paper-book); (2) tiiat inayat 
Ali Khan was on leave at his liome from 
the 15tii Oetobei’ 1:*U5 to the l.'Jth .lanuai-y 
1900 (see judgment of Disfrict Judge, at 
page OJ); (-I) that Mnhbiib Ali Khan was 
boi-n at the house (tf Inayat Ali Khan; 
iind (4) that his natural father was Inayat 
Ali Khan. There is no suggestion tliat 
Fakira, her former husband, oi- any other 
man than Inayat Ali Khan liad access to 
her after the date of her divorce (tlie 17th 
September 1905), av.l even ^luhammad 
Akbar Khan, one of the leading men of 
the family and a strong parti.san of the 
plaintiff, admits that he looked upon ^lahbub 
Ali Khan as the son, thougli illegitimate, 
of Inayat Ali Khan. In view of the evi¬ 
dence upon the record ^Ir. Beechey accepted 
it as a fact that Inayat Ali Khan was 
Mahbub Ali Khan’s natural father. We 
have already held that there was a mar¬ 
riage between Inayat Ali Khan and 
Mugainmat Sahibo, the motlier of Mahlmb 
Ali Khan, and we are satisried that thi.s 
marriage took place very soon after the 
period of her i<hlat which expired on the 
17th December 1905. The resulr. then, 
is that .Mahbub Ali Khan wasli.e-n aljout 
seven months after the marriaire in question 
and that bis father and iimtiiur were at 
the time of his hirtli lawfully married and 
had had opportunity access to each 
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other at a time when he could have been 
begotten of them; indeed, it is admitted 
now that he was begotten of them. In 
these circumstances, we must accept it as 
proved that Mahbub Ali Khan is the 
legitimate son of Inayat Ali Khan [see 
section 112 of the Indian Evidence Act, 
1872; Umra v. Muhammad Hayat (1); Nur-nU 
Hasan v. Muhammad Hasan(2)2, Even under 
the principles of Muhammadan Law, there 
would be a strong presumption in favour 
of the legitimacy of Mahbub Ali Khan as 
(upon our findings) he was born more 
than six months after the date of the marriage 
between Inayat Ali Khan and Musammat 
Sahibo [see Wilson's “Digest of Anglo- 
Muhammadan Law,” paragraph 81 (&)]. 

This presumption has not been rebutted 
in the present case, but we need not in 
any case refer here to the rather vexed 
question whether in such matters section 
112 of the Evidence Act does or does 
not override the peculiar provisions of the 
Muhammadan Law. The child was born 
seven months after the date of marriage 
and might, therefore, have been begotten 
after but about that date (see Lyon’s 
Medical Jurisprudence, Chapter fIXXIX, 
Question V—“ What is the earliest viable 

age ?”). 

Taking all the facts upon the record 
into consideration, we are compelled to 
differ from the findings of the District 
Judge and we, accordingly, accept this 
appeal and dismiss plaintiff’s suit with 
costs throughout. 

Appeal accepted, 

(1) 79 P. R. 1907; 194 P. L. U. 1908. 

(2) 7 Ind. Cas. 1022; 78 P. R. 1910; 107 P. W. R. 
1910; 146 P.L.R. 1910. 
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NGA PI AND ANOTHER—DEFENDANTS— 

Appellants 

versus 

NGA KYAN THA— Plaintiff—Respondent. 

^ya^cr riijhts—Uipnriari oivncr, rights of. 

A n’pariau proprietor may take from a fiowiiif^ 
stream as much water as lie really re(pures for 


ordinary purposes such as for drinking, washing and so 
on even though he may seriously diminish the quantity 
available for the proprietors below him but for 
purposes of irrigation he can only take a reasonable 
amount and what is a reasonable amount must be 
decided according to the particular circumstances of 
each case. 

Where it was found that the defendants-appellants . 
took the whole of the water that reached their land 
for irrig^ating purposes and thus completely cut off 
the water from the plaintiff-respondent’s land: 

Held, that they were not entitled to take the whole 
of the water unless they had acquired such a right 
by prescription. 

Mr. G, G. S. Pillay, for the Appellants. 

Mr. Butt, for the Respondent. 

JUDGMENT.—The plaintiff-respondent 
sued defendants-appellants for damages for 
having dammed a natural water-course 
flowing through his land, so as to prevent 
any water from reaching it. He alleged 
that he had suffered damages to the extent 
of Rs. 300. He apparently based his claim 
not only on his natural right but also on 
prescription. He alleged that for 30 years 
the whole of the water in the stream 
flowed into his land and was penned up 
on it by a large dam and that the defendants- 
appellants, whose lands are above his, 
irrigated their lands with the surplus water 
which flowed on to them owing to its being 
thus penned back if there was sufficient 
rain, but that in 1274 they had erected a 
dam above his land which stopped the flow 
completely. 

The defendants-appellants contended 
that they had erected the dam yearly from the 
time of their grandfathers and that it was 
owing to drought and not to this dam that 
the plaintiff-respondent was unable to work 
his land in 1274. Apparently the argument 
was that if there had been a greater flow, water 
Avould have reached plaintiff-respondent’s 
land in spite of the dam because the 
defendant-appellant admitted when giving 
evidence that had he not dammed the 
stream, the plaintiff-respondent would 
have got about 100 baskets of paddy from 
his land in spite of the drought. 

The Courts below found that the defend¬ 
ants-appellants had not acquired a prescrip¬ 
tive right to erect the dam and aivarded 
the plaintiff-respondent Rs, 300 damages, 

Tlio defendant-appellant has now appeal¬ 
ed to this Court on various grounds. The 
first ground is that the lower Appellate 
Court erred in procedure in Dot duly con- 
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sidering tliat it is customary to erect bunds 
and that there are in fact several such 
bunds above the appellant's land and that 
these bunds had to be made for the purpose 
of supplying water to the lands above 
plaintilf-respondent’s land owing to the 
scarcity of water. 

This raises the whole question of the 
rights in a natural stream of the owners 
of the lands through which it flows. In 
Alexander’s Case-Law on Torts the author 
says: “ The natural rights possessed by 
each successive riparian pi'oprietor in a 
natural water-course is a right to use the 
water and pass it on. He has no right 
to pen back the water or divert it or the 
like, unless he has acquired that right by 
an easement inconsistent with the natural 
right. ” This is too sweeping a statement 
and is in fact incorrect. 

In Miner v. Qilvtour (1) Lord Kingsdown 
said: “By the general law applicable to 
running streams, every riparian proprietor 
has a right to what may he called the 
ordinary use of the water flowing past his 
land; for instance, to the reasonable use of 
the water for his domestic purposes and 
his cattle, and this -without regard to the 
effect which such use may have, in a case of 
deficiency, upon proprietors lower down 
the stream. But, further, he has a right 
to the use of it for any purpose, or what 
may be deemed the extraordinary use of it, 
provided that he does not thereby interfere 
with the rights of other proprietors, either 
above or below him. 

“Subject to this condition he may dam 
up the stream for the purpose of a mill 
or divert the water for the purpose of irriga¬ 
tion. 

“But he has no right to interrupt the 
regular flow of the stream, if he thereby 
interferes with the lawful use of the water 
by other proprietors, and inflicts upon them 

a sensible injury.” 

Thus for ordinary purposes such as for 
drinking, Avashing and so on, a riparian pro¬ 
prietor may take as much water as he really 
requires for the purpose, even though he 
seriously diminish the quantity available for 
the proprietors below him; but for the pur¬ 
pose of irrigation he can only take a reason¬ 
able amount, and Avhat is a reasonable 

(l) 12 lloore P. C. 131 at p. 156; 3 Ii. T. 98; 7 
B, 3S8i 14 B. B. 861 at p. 870; 124 B. B. 3. 


amount must be decided according to the 
particular circumstances of each case. 

In Sicindon Waterworks v. Wilts and Berks 
Canal Navigation Co. (2) it was held that 
in order to make the extraordinary use of 
water a reasonable use, the exhaustion of 
water which thereby takes place must be so 
inconsiderable as not to form a subject of 
complaint by the lower riparian proprietor 
and the Avater must be restored after the 
object of irrigation or other Avork is answered 
in a volume substantially equal to tliat in 
Avhich it passed before. 

In Perumal v. llainasami Chetty (3) it 
Avas held that riparian proprietors are entitl¬ 
ed to use and consume the water of the 
stream Avhich their land adjoins for drink¬ 
ing and household i purposes, for Avatering 
their cattle, for irrigating their land, and 
for purposes of manufacture subject to the 
conditions that the use is reasonable, that 
it is required for purposes as owners of 
the land and that it does not destroy or 
render useless or materially diminish or 
affect the application of the water by lower 
riparian proprietors in the exercise of their 
rights. This case Avas followed in Tha E v. 
Lon Ma Gale (4). In Dehi Bcrsliad Sinyii v. 
Jaynath Singh (5) their Lord.ships of the 
Privy Council said: ‘The right claimed ])y 

the appellants.is neither more 

nor less than a right on the part of an 
upper proprietor to dam back a river run¬ 
ning through his land and to impound as 
much of its AA'ater as he may find convenient 
for the purposes of irrigation, leaving only the 
surplus, if any, for the use of the proprietors 
beloAV. In tlie absence of a right acquired by 
contract with the lower heritor.^, or by pres¬ 
criptive use, the law concedes no such rigiit. 
The common law rigiit of a pruprieter, in the 
position of the appellants, is to take and use 
for the purpose of irrigation so mtn-h unly 
of the Avater of the stream as caii be aii- 
stracted Avithout materially diminishing t!ie 
quantity Avhich is allowed to de.^ccnd Ibr 
the use of riparian propi’ietors below, and 
Avithout impairing its quality. What 

(2) 7 H. L. 697; b. J. Cli. 6JS; '>3 b. T. 513; 24 

W. K. 281. 

(:3) 11 M. 16. 

14; 3 b. B. B. 23. 

(5) 24 C. 865; 24 1. A. 60; 1 0. W. 401. 
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quantity of water can be abstracted and 
consumed witliout infringing that essential 
condition, must in all cases be a question of 
circumstances, depending mainly upon the 
size of the river or stream, and the pro¬ 
portion which the water abstracted bears to 
its entire volume." 


In the present case the defendants-appel- 
lants took the whole of the water that 
reached their land, and it was not for 
ordinary purposes only but for irrigatiijg 
tlieir lands: hut it lias been urged that it was 
necessary to erect their dam as otherwise 
they would have been unable to work their 
lands and that the dam was only 3 feet 
long and feet high. Whatever its size, 
however, this dam completely cut off tlie 
water from the plaintiff-respondent’^ land 
and whether this was the only way in which 
they could irrigate their lands or not, I 
think it is clear from the cases cited aliove 
that they were not entitled to take the 
whole of the water, unless they had acquired 
such a riglit by prescription, even if tlie 
water in the stream was so little that 
though of use to the defendants-appellants, 
it would have been of no use at all for 
irrigation purposes to the plaintiff-respond¬ 
ent, which was admittedly not tlie case. 
The dofendants-appollants not only prevent¬ 
ed tlie plaintiff-respondent from using the 
water for extraordinary ])urposes—and he 
had as much right to use it for such pur¬ 
poses as the defondants-appt'llants—l)ut by 

their extraordinary use of it tlicy deprived 
the plaintiff-respondent of his right to use 
the water for ordinary purposes. 


The Courts below have found that I he 
defendants-appellants liad not acaiuii-iHl a 
right to erect the dam by prescription and 
though the ’.'nd ground of appeal is that 
the lower Appellate Court disbelieved the 
witnesses for the defence for inadequate 

reasons, I agree that defendants-appellants 
failed to prove that they had acquired 
the right they claimed. It is not even 
clear whether their case was that they 
erected a dam every year; whether there 
was much rain or little ; or whether they only 
erected one when rain was scarce, and tlu'v 
had to prove that for 20 years they had 

peaceably and openly enjoyed the use of the 
water ex an Now the enjoyment of 

all tlie water would have iieen an easement 


because it would have been an act done in 
derogation of plaintiff-respondent’s rights, 
but the enjoyment of the w’ater as a natural 
right—and that is how the defendants- 
appellants appear to liave enjoyed the water 
previously—cannot support a claim to the 
user of it as an easement iChmilal v. 
Mangaldas (6)]. Nothing less than proof that 
the defendants-appellants had deprived the 
plaintiff-respondent of the wliole of the water 
every year for 20 years could establish the 
right they claim. The dam is clearly not of a 
permanent nature and its building could not 
be an invasion of plaintiff-respondent’s 
rights until the volume of water entering 
his land was sensibly diminished. It is not 
the erection of the dam on defendants-appel¬ 
lants’ own land or rather in the bed of the 
stream that constitutes the invasion of plaint¬ 
iff-respondent’s right, but the stopping of 
the water. The defendants-appellants cer¬ 
tainly did not prove that they had deprived 
the plaintiff-respondent of the use of the 
water every year for 20 years. ’ ‘ 

The 3rd ground of appeal need not be' 
discussed. It was not for the plaintiff- 
respondent to prove that he had a prescrip¬ 
tive right to the use of the water ; he had 
natural right to it; it was for the defendants- 
appellants to prove that they had by prescrip-’ 
tion acquired the right to deprive the plaint¬ 
iff-respondent of the water. 

The last ground of appeal is that the 
Courts below erred in fixing the damages 
at Rs. 300 without allowing for expenses 
of cultivation and in taking the value of 
paddy at Rs. 150 a hundred baskets without 
any evidence, and it has been urged that 
the whole damage has not been done by 
tbe defendant-appellant ns there are several 
dams above his. On the last point I 
would say that it has not been shown that 
tlioso other riparian proprietors Have taken 
more than a reasonable quantity of water 
and in tbe second place, if they too have 
cimimitted a tort, the general rule is that 
joint tortfeasors are jointly and severally 
lia ble. 

As regards the actual damage caused, 
plnintiff'-appollant’s witness Mg. Po Lut 
should have been a valuable witness as he is 
n revenue surveyor, but lie declined to make 
any statement on the point. The lower' 

(dl Hi li. .“,02. 
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Appellate Court assumed that the damage 
caused was tlie value of 200 baskets of 
paddy because plaintiff-respondent’s land 
ordinarily grew that amount. But it is 
clear that it was a bad year with little 
rain. It is possible that nevertheless the 
plaintiff-respondent would have received 
sufficient water to raise the usual crop but 
for defendants-appellants’ dam, but this 
has not been proved and cannot be assumed 
especially as the defendants-appeallants 
were entitled to take a reasonable propor¬ 
tion of the water for their own lands. It was 
for the plaintiff-respondent to prove the 
amount of damage which he had suffered, 
and I do not consider that he proved that 
he could have raised 200 baskets of paddy 
that year. The amount admitted by defend¬ 
ants-appellants will be taken, viz.y 100 
baskets. 

As the defendants-appellants did not deny 
that the value of 100 baskets was Rs. 150, 
the Courts below were right in taking it at 
that amount but the expenses of cultivation 
should have been allowed for. They may be 
put down at a third. 

I accordingly modify the decree of the 
Courts below into a decree for Rs. 100 with 
costs on that amount in the Courts below. 
■There will be no order as to the costs incurred 
in this Court. 

r Decree modified. 


CALCUTTA HIGH COURT. 
Second Civil Appeal No. 869 op 1912. 

February 4, 1914. 

Present:^Justice Sir Asutosh Mookeriee, Kt., 
and Mr. Justice Beachcroft. 

Raifi RAJENDRA NATH ROY and another 

—Deb'endants—Appellants 

versus 

Sarkar NANDA LAL GUHA— Plaintiff- 

Respondent. 

R,j,dation {X( of 18o5). 4 {!)--Accretion to 

rent-free tenure—Me of holder oj parent tenare-Dat>j 
to pjy rent-Claim for mesne profits-^Temnt hoUhnj 
'Uni bon% tide nnUr Ucto proprietor-^Ds facto 

'proprietor not real owner, c^ectot. i i ii • 

A tenaub who enters up3n a land <ana liolds it 
L’ un .ler a proprietor is entitlocl to bo 

treated as a raiyat, Mioxigh tho de facto proprietor 
BubserLueufcly tarns out to be not tlio real owner. 


Where the land in dispute formed an accretion to 
a rent-free tenure: 

lidd, (1), ill a suit for declaration of title to it and for 
recovery of possession thereof with mesne profits, cliat 
the plaintiff was entitled to possession, but the 
fact that he held tlie jiaront tenure rent-free did nob 
entith' him to hold the accreted land rioit-freo and 
that he could hold it only on payment of rent to 
the pntnidar; 

(2) that as the plaintiff was not entitled to liold 
the land rent-free and as he had not onlv never 

V 

paid rent to the potnidar hut liad never even offered 
to do so, he could not get a decree for mesne profits; 

(8) that the plaintiff could not claim to eject a 
hona fide tenant put in by tlie siij)erior liolder. 

Appeal against the decree of the Sub-Judge, 
24-Parganas, dated 21st December 1911, 
reversing that of the Additional Muiisif at 
Basirhat, dated Stii April 1911. 

Babu Sliama Charan Roy, for the Appell* 
lants. 

Babus Baidya Nath Diitta, Sica Prosaiuia 
Bhattacharjee and Hit Lai GnJn, for tlie 
Respondent. 

JUDGMENT.—^'his is an appeal by 
the defendants in a suit for declaration 
of title to immoveable property and for 
recovery of possession thereof with mesne 
profits. The case for the plaintiff is that 
the land in dispute forms an accretion to 
a homestead which belonged to liis maternal 
uncle, Raghunath Dutt, who died in 1885 
and that since the death of his maternal 
aunt in 189S, he has become entitled to 
hold posse.ssion thereof. He further asserts 
that the homestead was rent-free niahataran 
land and that lie is conseciuently entitled 
to hold the accretion as a rent-free tenure. 
The first defendant is the putnidar of 
the village and the second defendant is a 
raiyat under him. Their case is that the 
land does not form an accretion to the 
homestead of Raghunath Dutt and that 
the plaintiff has no title tliereto. The 
second defendant furtlier pleads that he 
had been in occupation for muiy years as a 
tenant under the first defendant. The Court 
of first instance dismisse 1 the suit. Upon 
appeal the Subordinate Judge has reversed 
that decision. On the present appeal by 
botli tlie defendants, the decree of the 
Subordinate Judge lias been assailed sub¬ 
stantially Oil three grounds, namely, Jlrstj 
that the plaintiff is not entitle I to hold 
the land as rent-free m ihatar<.ni; secondly, 
that if the plaintiff has any title to the 
land, he can hold it only on payment of 
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rent to the pufnidar) and thirdly^ that the 
second defendant is a raiyat with right 
of occupancy and is not liable to be 
ejected. In our opinion, the decree made 
by the Subordinate Judge is erroneous and 
must be set aside. 

In so far as the first question, namely, 
that of the title of the plaintiff is con¬ 
cerned, tlie Subordinate Judge has found 
that tlie disputed land forms an accretion 
to the homestead of his maternal uncle, 
Raghunath Dutt, which constituted a rent- 
free mahataran tenure. It is not open to 
the defendants to challenge these findings 
in second appeal. But the question remains, 
whether the plaintiff is entitled to hold 
the accretion rent-free on the ground that 
the parent tenure is held rent-free by 
him. In our opinion, there is no foundation 
for the claim of the plaintiff. Sub-section 
(1) of section 4 of Regulation XI of 1825 
provides that when land may be gained by 
gradual accession, whether from the recess 
of a river or of the sea, it shall be considered 
an increment to the tenure of the person 
to whose land or estate it is thus annexed, 
whether such land or estate be held 
immediately from Government by a zemindar 
or other superior landholder or as a 
subordinate tenure by any description of 
under-tenant whatever: provided tliat tlie 
increment of land thus olitained shall not 
entitle the person in possession of the 
estate or tenure to which the laud may 
be annexed to a right of property or 
permanent interest therein beyond that 
posse.s.sed by him in the estate or tenure 


to which the land may he annexed and shall 
not, in any case, be understood to exempt 
the holder of it from the payment tc 
Government of any assessment for the 
public revenue to which it may be liable 
under the provisions of Regulation li of ISH 
or of any other Regulation in force. Then 
was a second proviso to tlie clause to the 
following effect, which was repealed hy 
section 2 of tlie Bengal Tenancy Act oi 
18b5 : Nor if anne.xed to a subordinate 
tenure, held under a superior landholder 
shall the under-tenant, whether a hhodkashi 
ryot holding a inourasi istimrari tenure 
at a fixed rate of rent per higha or an> 
other description of under-tenant liable bj 
liis engagements or by established usage 
to an increase of rent for the land annexec 



to his tenure by alluvion, be considered exempt 
from the payment of any increase of rent 
to which he may be justly liable.” On 
behalf of the plaintiff it has been argued 
that as clause (1) of section 4 of Regula¬ 
tion XI of 1825 stands after the omission 
eff the second proviso, the plaintiff is not 
bound to pay any rent in respect of the 
accreted land and is entitled to hold the 
same rent-free in the same manner as the 
parent tenure. This contention is cleatly 
fallacious. The second proviso was omitted 
because provision was made in, section 52 
of the Bengal Tenancy Act for the ascertain- . 
ment of additional rent payable for addi¬ 
tional land in the occupation of the tenant. 

It is true that the terms of section 52 are 
not directly applicable to the case before 
us. But we are entitled, indeed bound, 
to act under clause (5) of section 4 of 
the Regulation. That clause provides that 
in all other cases, namely, in all cases of 
claims and disputes respecting land gained 
by alluvion or by dereliction of a river or 
sea, which are not specially provided for 
by the rules contained in the Regulation, 
the Courts of Justice in deciding upon such 
claims and disputes shall be guided by 
the beat evidence they may be able to obtain 
of established local usage, if there be any 
applicable to the case, or if not, by general 
principles of equity and justice. In the 
case before us, no evidence has been given 
of any established local usage applicable 
to the matter. We have thus to determine 
the rights and obligations of the parties 
on general principles of equity and justice. 
The question consequently reduces to this: 
Does the circumstance that the plaintiff 
holds the parent tenure rent-free entitle 
him to hold the accreted land rent-free? 
In our opinion, the question should be 
answered in the negative. It is plain from 
the proviso to the first clause of section 
4 that in case of accretion, the proprietor 
himself who holds directly under the 
Government becomes liable to assessment 
of additional revenue; and the view cannot 
possibly be maintained on any intelligible 
principle of equity and justice that the 
properietor should be liable to pay addi¬ 
tional revenue to Government, but that a 
subordinate holder under him should be 
entitled to hold the land without payment 
of rent to him. If this view were' not 
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mamtainecl, tlie result might be that where 
a proprietor had made a rent-free grant 
of a small portion of land included within 
his estate, the rent-free holder might 
become entitled by accretion to hold a 
large quantity of land rent-free, while the 
pi’oprietor might become liable to the 
Grovernment to pay additional revenue 
therefor. No rational principle has even 
been faintly suggested on which a result 
like this can be defended. It has been 
argued, however, that the contention of the 
plaintiff is supported by a number of 
judicial decisions, and our attention has 
been drawn to the case of Miajan v. 
Akram Alt (1) in which Mr. Justice Geidt 
held that the person to whose land 
the accretion is formed is entitled to hold 
the land on the same terms as those on 
which the parent tenure is held. This 
proposition was formulated in a case in 
which the question in controversy was, 
whether a non-occupancy raiijat was entitled 
to claim possession of the land which 
had accreted to his holding, and it was 
ruled that he was entitled to hold the 
accreted land as a non-occupancy raltjat. 
The question which arises before us, namely, 
whether a rent-free holder is entitled to 
hold the accreted land rent-free, was not in 
controversy in the case before Mr. Justice 
Geidt. The same observations apply to the 
case of Gourhari v. Bhola Kaih rto{2)^ where it 
was ruled that a raiijat who had a right of occu¬ 
pancy was entitled to the benefit of section 4 
clause (1), of Regulation XI of 1825. 
An examination of the judgment of this 
Court in the cases of Gjlam AU v. 
Kali Krishna (3); Ghooramoni Bey v. 

_ Hoivrah Mills Conipa^iy (4) shows that the 
view we take is not opposed to the 
principle which underlies these decisions. 
In fact, in the decision last mentioned 
Mr. Justice Mitter held that the rent 
payable in respect of accreted land might 
not always be on the same footing as rent 
payable in respect of the original holding, 
and he pointed out that if in fixing the 
rent of the original holding lower standard 
than the full letting value was adopted in 

(1) 8 0. L. J. 541. 

(2) 21 C. 233. 

(3) 7 C. 479; 8 C. L. R. 517; 4 Sliome L. R. 149. 

(4) I! C. 696. 


consideration of any bonus paid, it would 
be unjust to tlie landlord to fix the rent 
of tlie accretion at the rate of rent fixed 
in respect of the original tenure. This 
observation applies obviously with much 
greater force to a case like the present, 
where we are unaware of the reason why 
rent was not assessed in respect of the 
land comprised in the original holding. In 
our opinion, it is plain that although the 
plaintiff is entitled to po.ssession of the 
accreted land, he is not entitled to hold 
the same rent-free. He is only entitled 
to a declaration that he holds tlie accreted 
land as a tenant under the first defendant 
and is liable to pay rent in respect thereof, 
the amount to be assessed in a suit pro¬ 
perly framed for tlie purpose. The view 
we take is in accord with that adopted 
in the cases of Raminonee v. Gomes Chunder 

(5) and Uamgntty Nag v. Barodachurn Bose{^), 

In so far as the second point is con¬ 
cerned, it has been argued that as the 
plaintiff is not entitled to hold the land 
rent-free and as he has not only never 
paid rent to the first defendant but has 
never even offered to do so, he should 
not be allowed a decree for mesne pro¬ 
fits. In our opinion this contention is just 
and should prevail. The claim for mesne 
profits may well be set off against the 
legitimate claim of the fir.st defendant to 
rent. This will govern the rights of the 
parties up to the date of this judgment. 

If hereafter the first defendant interferes 
with the possession of the plaintiff, he will 

be liable for mesne profits. 

In so far as the third point is concerned, 
it has been argued that the second defend- 
'ant is not liable to be ejected. This 
contention is manifestly .sound. The plaint¬ 
iff has contended that tlie .second defend¬ 
ant did not specifically state in his written 
statement that he held as a raiyat under 
the first defendant in good faitli. Some 
weight may be attached to this circum¬ 
stance, but the facts make it plain that 
the second defendant is a bona fide raiyat 
under the first defendant. The Subordinate 
Judge has found that the chur formed 
about the year 1837. Since then, the 
widow of the original holder, Raghunath 

(5) 1858 Beng. S. D.A. 1836. 

(6) 1 R. 120. 
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Dutt, never took possession of the land. 
The first defendant settled the land with 
tomnfs and allowed the second defendant 
to take possession as a raiyat. The title 
of the plaintiff accrued on the 2nd April 
1898 on the death of his maternal aunt, 
and the present suit w'as not commenced 

till the 2nd April 1910, that is, on the 
very last day of the period of limitation 
prescribed by the Statute. The position 
consequently is that the second defendant 
has been allowed to remain in occupation 
of the land for many years and there is 
really no room for the idle suggestion 
that he is not a bona fide raiyat under 
the first defendant. There is also no 
reason why the rule laid down in the case 
of Binad Lai Pakrashi v. Kaht Framanik (7) 
should not l)e applied to the case of 
alluvial land. As Mr. Justice Banerjee 
pointed out in Peary Mohun Mandal v, 
Badhika Mohun tiazra (8),the principle which 
underlies that decision is that a tenant who 
enters upon the land and holds under a 
de facto proprietor honafidej is entitled to be 
treated as a raiyat, although the de facto 
proprietor subsequently turns out to be not 
the real owner. That doctrine is applicable 
quite as much to firm land as to alluvial 
accretions. We are clearly of opinion that 
all the grounds taken by the appellants 
must prevail. 

The result is that this appeal is allowed 
in part and the decree of the vSubordinate 
Judge set aside. Tlie plaintiff will have 
a decree declaring his right to hold the 
disputed land as a tenant under the first 
defendant upon payment of such rent as 
may hereafter be assessed in an appropri 
ate proceeding. He will also have posses¬ 
sion of the land by receipt of rent from 
the second defendant as raiyat under him. 
As the suit thus stands dismissed against 
the second defendant, the plaintiff will pay 
her costs both in the Court of first instance 
and the Court of Appeal below. As bet¬ 
ween the plaintiff and the first defendant, 
each party will bear his own costs in 
both the Courts below. The appellants 
are entitled to their costs in this Court 
from the plaintiff-respondent. 

(1) 20 C. 708. ^^r>pealallou;edinpari. 

(8) 5 C. h. J. 9 at p. 14; 8 C. N. 315. 
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CALCUTTA HIGH COURT. 

Second Civil Appeal No. 1214 op 1912, 

March 6, 1914. 

Present: —Justice Sir Asutosh Mookerjee, Kt.; 

and Mr. Justice Beachcroft. 

SUKUMARI GUPTA— Plaintiff 

—Appellant 
versus 

BHARAT MANDAL— Dependant— 

Respondent. 

)yill—Hindu Wills Act {X]L[ of 1870),s. 2 —Prohateand 
Adnlm^80*af^o)^ jlcf o/1881), as. 24. 25—Teims of 
Will—Prohate Court only competent to decide whether ■ 
Will imperfectly or inaccurately draionup—Landlord 
and tenant—Suit to recover rent—Tenant setting up 
right of third party already on record. ^ 

In cases to which the Hindn Wills Act applies^ 
the terms of a Will can be proved only by a refer¬ 
ence to the Probate or Letters of Administration, as 
the case may be. 

Sections 24 and 25 of the Probate and Administra¬ 
tion Act lay down the rule for cases in which the 
original may have been lost. 

fs^o Court other than the Court of Pi'obato is com¬ 
petent to hold that the Letters of Administration had 
been imperfectly or inaccurately drawn up, or on an 
investigation of the proceedings of the Probate Court 
to hold that tho Letters of Administration have the 
same effect as if a copy of the terms of the Will 
had been annexed thereto. 

Where it is conceded that cither A or B is thp 
landlord of C and A institutes a suit to recover 
rent from G to which B is joined as a party, if it 
is agreed between A and B that A is entitled to 
the rent, it is not open to C to invite the Court 
to determine whether A or B is entitled to recover 
rent from him. 

Appeal against the decree of the Sub¬ 
ordinate Judge of Jessore, dated the 15th 
Pebrnary 1912, reversing that of the Munsif 
of Narail, dated the 8th May 1911. 

Babu Stirendra Chandra Sen, for the Ap¬ 
pellant. j 

Babu Troyhkya Nath Chahraharti, for the 
Respondent. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for recovery of arrears 
of rent. The first defendant, who is the 
tenant in occupation of the holding, took a 
lease on the 2nd January 1904 from the 
plaintiff’s father who subsequently died 
on the 29th May 1904. After his death, 
an application was made on the 21st 
December 1907 by his widow for Lettert 
of Administration to his estate with a copy 
of the Will alleged to have been left by 
the testator. In the petition it Avas stated 
that the original Will had been lost after 
the death of the testator, and the content® 
thereof were set out under four heads* 
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The application was verified by one of the 
attesting witnesses to the Will, who stated 
that the testator had written out a Will 
and executed the same in his presence and 
in the presence of other witnesses. The 
application was not opposed and the Dis¬ 
trict Judge recorded an order for grant of 
Letters of Administration. AVhen the Letters 
were drawn up, they were described as 
Letters of Administration without a copy of 
the Will annexed. The case for the plaintiff 
is that under the testamentary disposition of 
her father she has acquired a title to the 
disputed land, and slie also alleges an oral 
gift of the land in her favour by her father 
during his life-time. It is on this two-fold 
basis that she claims to recover rent from 
the tenant defendant. She has also joined 
as second defendant to the suit her mother, 
who took out the Letters of Administra¬ 
tion mentioned. The tenant defendant 
entered appearance and pleaded that the 
plaintiff had not acquired a title either 
under the alleged gift or under the alleged 
Will. He further pleaded that he had 
been in occupation of the disputed land for 
a term of two years and had thereafter 
surrendered possession to the landlord, so 
that he was not liable for rent of the 
years claimed. The defendant also urged 
that the plaintiff could not proceed with 
the suit as she had not carried out the 
provisions of sections 15 and 16 of the 
Bengal Tenancy Act, thereby implying 
that the plaintiff was a tenure-holder and 
he liimself was a rniyat. The mother 
entered appearance and stated that the 
property had vested in the plaintiff (her 
daughter) and that rent was payable to 
her. The Court of first instance held that 
the contract of tenancy infringed the provi- 
tions of section 43 of the Bengal Tenancy 
Act and dismissed the suit. Upon appeal, 
the Subordinate Judge remanded the case 
for re-trial on the merits. The pri^mary 
Court then held that section 48 of the 
Bengal Tenancy Act was not a bar and 
that the plaintiff was entitled to recover 
rent for the years in suit. On appeal, the 
Subordinate Judge has held that no title 
accrued to the plaintiff under the alleged 
oral gift in contravention of the provisions 
of section 123 of the Transfer of Property 
Act and that, as the Letters of Adniinistra- 


tions had been issued to the second defend* 
ant, she alone was entitled to the rent. 
The Subordinate Judge has thus allowed 
the appeal and dismissed the suit, although 
he has found expressly that the defendant 
had held over upon the expiry of the term 
of the lease and had been in possession of 
the disputed land during all three years for 
which rent was claimed. 

The plaintiff has now appealed to this 
Court, and on her belialf the decision of 
the Subordinate Judge has been assailed 
on two grounds, namely, firsts that upon a 
true construction of the proceedings in 
the Probate Court, it should be lield 
that the Letters of Administration had been 
granted to the second defendant on the 
basis of the testamentary disposition of lier 
father and that consequently her title as 
legatee was established; and secondly, that 
if her title as legatee was deemed not to 
have been proved, the question Avhether 
the plaintiff or lier mother was entitled to 
the rent due, could not borai.sed, in the circum¬ 
stances of the ca.se, by the tenant defendant. 

In so far as tlie first ground is concerned. 


we are not prepared to give effect to it as 
well-founded. Under section 189 of tlie 
Indian Succession Act, which has been made 
applicable to Hindus by section 2 of tlie 
Hindu Wills Act, it is plain that no right 
as legatee can be established in any Court 
of Justice, unless a Court of competent juris¬ 
diction in British India shall have granted 
Probate of tlie Will under which the right is 
claimed or sliall have granted Letters of Ad- 
ministation with the Will or with a copy of 


:ie authenticated copy of the AVill^ annexed, 
ionsequently the terms of the A\ ill can be 
roved only by a reference to the Probate or 
letters of Administration, as the'case may be. 
t bas been argued that the Pi'obate Court 
ms under a misapprehension and that al- 
[lough the Court intended to find and did find 
bat the terms of the last Will were satisfac- 
orily proved, a copy of the terius was not 
nnexed to the Letters of Administration on 
he assumption that a copy cjuM be annexed 
f the original Will only when the original 
ms in existence. It is not necessary for us 
0 investigate under what circumstances the 
jetter.s of Administration were drawn up in 
he form in which they were issued to the 
econd defendant. It is plain from the decision 
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in the case of Sngdeu v. Sk-Leonards {Lor i) 
(1), that even where the original Will has 
been lost and its terms have been satisfactori¬ 
ly proved by secondary evidence, a copy of 
the terms as found by the Court should 
be annexed to the Probate or Letters of 
Administration, as the case may be. A 
similar rule has been laid down by the 
Indian Legislature in sections 24 and 25 
of the Probate and Administration Act. 
This, however, is a matter for the Court of 
Probate to determine, and the true remedy 
of the plaintiff is to get the Letters of Ad¬ 
ministration amended by that Court on the 
application of the second defendant. No 
Court other than the Court of Probate is 
competent to hold that the Letters of Ad¬ 
ministration had been imperfectly or inaccu¬ 
rately drawn-up, or on an investigation of the 
proceedings of tlie Probate Court, to hold 


that the Letters of Administration have the 
same effect as if a copy of the terms of the 
Will had been annexed thereto. The fir.st 
ground consequently fails. 

In so far as the second ground is concerned, 
it must, in our opinion, prevail. The property 
originally belonged to the father of the plaint¬ 
iff. On his death, the Hrst defendant, if he 
continued in occupation as a tenant, became 
liable to pay rent either to the second de¬ 
fendant or to the plaintiff. If there was no 
Will, the second defendant was entitled to 
claim rent as the widow of the last full 
owner. If the second defendant took out 
Letters of Administration, she was entitled to 
claim rent in her character as administra¬ 
trix. If there was a genuine Will by which 
property had been bequeathed to the 
plaintiff, ^le was entitled to claim rent as 
legatee Consequently, it is indisputable that 
the rent was due either to the plaintiff or 
0 her mother. Now, in the suit as framed 
the plaintiff asserts her title to the rent 
due She ooins her mother as a defendant, 

Lt to h?'/ not to her.self 

but to her daughter, the plaintiff. In these 

c.rcumstance.s, is the first defendant com! 
petent to raise the question whether the 
plaintiff or the second defendant is entitled 
to the rent ? In our opinion, it is not com¬ 
petent to him to raise this question. If the 

hrst defendant had deposited the rent under 


(1) (1870) 1 P. D. 1,54; 45 h 
W. R. 470 


J P. 49; 34L. T. 009; 


[1915 
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section 61 of the Bengal Tenancy Act and 
had obtained a receipt from the Court, his 
liability would have been discharged. As 
there was no real contest between the plaint¬ 
iff and her mother, the rent deposited could 
have been withdrawn by the plaintiff and 
the Court would not have been called 
upon to determine whether the plaintiff or 
her mother was entitled to the rent. 
On the other hand, if the first defendant 
had honestly admitted that the rent claimed 
was due, under section 149 of the Bengal 
Tenancy Act the Court might have refused 
to take cognisance of the plea that rent was 
due to the mother and not to the plaintiff 
unless he paid into Court the amount ad¬ 
mitted to be due. Thereupon the Court 
would have caused notice of the payment to 
be served on the mother, and if she did not 
institute a suit against the plaintiff and 
obtained an order restraining the payment of 
the money, the plaintiff would liave been 
entitled to withdraw the sum from Court. In 
this event also, it Avould have been unneces¬ 
sary for the Court to determine the relative 
rights of the plaintiff and her mother. It 
seems to us to be plain in these circumstances 
that where it is conceded that either A or 
B is the landlord of 0 and A institutes a 
suit to recover rent from G to which B is 
joined as a party, if it is agreed between A 
and B that A is entitled to the rent, it is 
not open to 0 to invite the Court to deter¬ 
mine whether A or B is entitled to recover 
rent from him. He is not interested in 
the determination of this question and he 
cannot be prejudiced by a decree in favour 
of A in the presence of B, because B would 
not be at liberty thereafter to hold G 
liable for the rent. There is a class of 
cases to be found in the books where it 
has been ruled that the validity of an 
instrument cannot be challenged by a 
stranger, as, for instance, in the case of 
Aclinl Bam v. Kazim Husain Khan (2). 
A similar principle is, in our opinion, 

case before us. There 
IS no room for doubt that the first defend¬ 
ant has throughout occupied the land and 
as dislionestly put forward every con¬ 
ceivable defence to delay the recovery of 
rent from him ; no Court will assist him, 


8 0^ ® C. W, N. 477i 

^ u. t. 15o; ir> M. L. J. 197, 
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if it can be possibly avoided, in the achieve¬ 
ment of this object. 

The result is that this appeal is allowed, 

the decree of the Subordinate Judcre set 

aside and the suit deci'eed with costs in 

all the Courts. The plaintiff will have a 

decree for the sum claimed with interest 

thereon at the rate of 6 per cent, per 

annum from the institution of the suit to 

the date of realization. In view of the 

character of the defence taken by the 

first defendant, we as.sess the liearing fee in 

this Court at five gold moluirs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Appeal No. 240 of 1911. 
September 24, 1914. ^ 

Present: —Mr. Justice Sankaran Nair and 

Mr. Justice Spencer. 

DUYVUR SUBBA REDDY— Plaintiff- 

Appellant 

versus 

KAKUTURU yenkatarami reddi 

alias YENKATA REDDI and another— 

Defendants—Pespondents. 

Specific mief Act (I of 1877), lo-Specific 

performance of contract—Agreement to sell Jlanag- 
ing member of Hindn jamily-^ Necessity-Part 

A person is entitled to speciHc performance of a 
conti-act by a member of a Hindu family to sell 
his share of the family property, but not to a decree 
for part performance. Conveyance of a ]>ortion is not 
such a part of the contract “as lie can perform, m the 
terms of section 15 of the Specihc Relief Act. 

Where therefore, a suit was brought for speeme 
nerforinance of a contract to sell entered into by the 
managing member of a Hindu family and the son was 

also made a party: ^ 

Held, that as there was no necessity toenter into the 

contract, it was not binding on the family andtiie suit 
could not be maintained. 

Kosiiri Ramaraju v. IvaUiry RamaUngam, -6 M. 
74 - 12 M. L. J. 400; Srinivasa Reddi v. Sivaramn Reddi, 

4 ind. Gas. 506; 32 11. 320-, Jutun 

Venkataram Sastnila, loind. Cas. 623; 3( M. 3. /, 1 

M L T 109, distinguished. „ 

Ind'^'crs®’55rirM.L“l86;\'l9® W 356; 26 >1. 

409, followed. ^ . t-x- i. • 4 . 

Appeal against the decree of 
Court of Nellore, in Original Suit No. 10 of 

^^Mr. T. V. Venkataramma Iyer (with him 

Mr. T. N. Muthnkrishaa Iyer), for the 


Appellant:—There is no finding that there 
wa.s coercion or undue influence nor is there 
evidence. Plaintiff v.as not married to 
Ramachandra Reddy's daughter at the time 
of Exliibit I. AVhen Exhibit I wa.s renewed 
by Exhibit II, Ramachandra Reddy liad 
already given evidence. The Judge erred in 
relying on these circumstances. As to 
the adequacy of consideration findings 
are inconsistent. There is no evidence on 
the point. And there was no coercion or 
undue influence and tlie price is adequate. 
Plaintiff is entitled to specific performance 
in law. 

In any event plaintiff is entitled to a decree 
for specific performance against 1st defendant 
for the whole property, leaving the question 
as to the binding nature of tlie contraet 
against the .second defendant for a separate 
suit. Kosnri Ramaraju v. Tvnlnnj Rainahngam 
(l); Srinivasa Reddi v. Sicaruma Reddi (2). 
The whole suit cannot be dismissed when the 
1st defendant was tlie only party to tlie con¬ 
tract and is competent as manager to give 
specific performance. 

^h'.T.Prakasam (with liim Mr. P. Venkata^ 


ramnna Rno), for the Rosp urlents:—Specific 
performance is an equitaljle relief, io refuse 
such a relief no coercion or undue inlluence 
need exist. It is enough if it is an unfair 
bargain and undue advantage is taken of the 
position of the defendant. Admittedly defend¬ 
ant was a delator of Ramachandra Reddy 
and plaintiff had no means of his own. 
When Exhibit I was renewed by Exhibit II, 
it was purposely antedated to make it 
appear that it was done after Ramachandra 
Reddy gave evidence. 'Hie price need not 
necessarily be inadeiiuate at the time. It 
is enough if the creditor puts pressure up.m 
the debtor to make him part with the laud 
the nrice was .steadilj' ri.sing. 


Eirst defendant cannot he compelled to 
ivey the whole land ignoring the 2nd 
bndant. The auth-u-ities relied upon do 
: apply to the facts of this case. In Kn<nn 
maraju v. Icdury Ramxhngam (1) the 
nsion turned on the ground fhat the plaint- 
disclosed no cause of action against -nd 
cl 3rd defendants for specific performance 


, 1 ■ 1 I? 


1 I 


(U 20 M.74; 12 M L. J. 400. 
Vi) 4 1ml. Cas. 500; 32 M. 320. 
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case and Snnivasa Reddi v. Sivarama Eeddi, 
(2) it was not found that the contract was 
binding on the family. In Kosuri Ramaraju 
Y. IvaluriRamalivgam (1) the provisionsof the 
Specific Relief Act were not considered. If 
Srinivasa Reddi v. Sivarama Reddi (2) 
should be construed as an authority against 
me, I submit that it was doubted in Ponaka 
Snhha Rani Reddi v. Vadamadi Seshachellam 
Ohetty (3) and Govinda Naicken v. Apathsahaya 
Iyer (4). It was expressly dissented from 
in Jutnri Nagiah v. Ariparala Venkata- 
rama Sastriiln (5). The result of the 
decisions is, if there is no finding that the 
contract was binding on the family, the 
father who was a party to the contract would 
be compelled to part with his share 
for the value agreed to be paid for the whole 
of the family land. In this case the son 
was a party, issue was joined and it was 
expressly found by the Court on evidence 
that the contract was not binding on the 
family. The father agreed to convey specific 
portions of the family property which he 
would not be entitled to do until partition. 
Specific performance cannot be granted even 
against the father’s share. In none of the 
decisions referred to is an authority for the 
proposition that the question of family neces¬ 
sity should be fought out once again in a 
separate suit when it was once decided by a 
competent Court. 

Mr. T. V. Venkafarama lyer^ in reply 

JUDGMENT, 

Sankaran Nair, J. —This is an appeal from 
a decree of the District Judg 3 of Nellore 
dismissing the plaintiff’s suit for specific 
performance of a contract entered into 
between himself and the 1st defendant. The 
plaintiff’s case is that the Lst defendant who 
had brought a suit for partition against his 

co-parceners for his 2/7ths share of the family 

properties, was in embarrassed circumstances 
and m order to get rid of hi.s debts agreed 
to sell the plaint properties to him for a sum 

of Ks. 8, 429 on the 14th April 1904, Exhibit I 
Ihe properties were to be sold soon after 
the disposal of the suit and after he had 
obtained his lands on partition. This agree- 


L. X^ T- J37 20 

(1) i;) Ind. Gas. 171; 11 Jl. L. t g- , 

N. 87; 22 M. L. J. 257; 87 M. 408 ' ^ 

(5) IS Ind. Gas. G23j 37 M, 387, 14 M. L. T. 199. 


ment was renewed on 1st August 1907. 
The plaintiff states that after the decreewas 
passed in favour of the defendant, he was 
placed in possession of some of the lands but 
has not obtained possession of the rest. He 
accordingly prays for specific performance 
and for possession of the rest of the lands. 
The suit was originally brought only 
against the 1st defendant. His plea was 
that the agreement was really entered into 
between him and the plaintiff’s father-in-law, 
one Ramachandra Reddi, as a consideration 
for the latter giving evidence in the partition 
suit which was then pending. He also 
pleaded that Ramachandra Reddy 
threatened to place obstacles in the way of 
his obtaining a decree, that he was thus 
coerced into entering into this transaction 
and that it is, therefore, not binding on him. 
He pleaded that the sale price is inadequate 
and that there was no necessity for him to 
enter into this agreement to sell his property. 
His son, the 2nd defendant, was subsequently 
made a party to the suit. In addition to 
the pleas advanced by his father, he said 
that there Avas no necessity to sell the lands, 
the agreement is not binding on him and 
cannot be enforced against him under the 
Hindu LaAv. 


Ihe District Judge found that there was 
no necessity to sell the lands and that there 
Avas no pressure by any of the creditors. 
He found, also, that the plaintiff Avas in debt 
himself and is not a person likely to be in 
possession of funds for the purchase of lands. 
It Avas also found by the District Judge that 
the plaintiff aa’rs not placed in possession of 
the lands, but that the defendants* co-parcener 
Avlio Avns in possession of these lands 
delivered them to the plaintiff*s relative, 
plaintiff’s 1st Avitness, Avho is noAv in posses¬ 
sion. He Avas apparently of opinion that 
the real beneficiary under the agreement was 
not tlie plaintiff himself, but Ramachandra 
Reddy. Whether Rs. 8,429 Avas a fair value 
for tile land agreed to be sold he does not 

find. On these findings the suit Avas 
dismissed. 


. Dn appeal it is contended that the Judge 
is 'viong in all his findings. It is argued 
la le does not find that there Avas coercion 
and the evidence does not support that plea, 

whmrv f appellant’.s Pleader that 

.>?11 Exhibit I was executed, the plaipt-- 
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iff was not the son-in-law of Ramachandra 
Reddi and when Exhibit II was executed 
Ramachandra Reddi had already given his evi¬ 
dence. It is quite possible that the desire to 
secure the assistance of Ramachandra Reddy 
may have materially influenced the defendants 
in entering into this agreement. But if the 
consideration is not inadequate, it is 
difficult to say that this fact will vitiate the 
transaction. The evidence as to the value 
of the lands is very meagre. The defend¬ 
ants’ 1st witness, who is the 1st defend¬ 
ant’s own son-in-law, states that the wet 
land is worth about Rs. 500 an acre and 
that the dry land is worth Rs. -150 an 
acre. According to this evidence the value of 
the lands will be about Rs. 20,000. On 
the other hand his own 2nd witness, who 
appears to be a comparatively wealthy man, 
admits that the lands in 1911 sold at Rs. 250 
an arcre and at the time of Exhibit I 
only atRs. 150 an acre, and the plaintiff’s 
1st witness states that the price for which the 
plaint lands were to be sold is rea.sonable. 
Exhibit YIII shows that the other lands in 
the vicinity sold at about Rs. 100 an acre. 
In these circumstances I am not prepared to 
say that the consideration has been proved to 
be inadequate. I must accordingly hold that 
so far as the 1st defendant is concerned, there 
is no evidence of undue influence and that 
he has not proved that it was a hard bar¬ 
gain. But it is also quite clear that there was 
no necessity to sell the lands. The fact that 
for more than three years after the date of 
Exhibit I no creditor sued to enforce his 
claim, is itself strong evidence, and the de¬ 
fence evidence is that the 1st defendant has 
succeeded in paying off the other debts by 
selling other lands. The plaintiff’s 1st wit¬ 
ness admits that the defendants’ family had 
about 200 or 240 acres of land, dry and 
wet put together. There is no evidence 
that any creditors were demanding payment 
of their debts. Tliere is no evidence given 
by the plaintiff to show why it was neces¬ 
sary to enter into this agreement to sell the 
property at a future uncertain date while 
the lands were rising in value. Tliere is 
absolutely no evidence, therefore, that it was 
necessary to enter into this agreement to 
sell. I must, therefore, hold that it is not 
binding on the 2nd defendant. 

' Jt is argued before us on behalf of the 


appellant that he is entitled to obtain a 
decree for specific performance against the 
l.st defendant. A contract can be enforced 
against any person wlio was a party to it. 
The plaintiff was, therefore, right in bring¬ 
ing the suit only again-st the 1st defendant 

and if he alone had been a party to tiie suit, 
he might liave been entitled to get a decree 
against him without the question wlietlier it 
was binding on the family of tlie 1st de¬ 
fendant being gone into. This was pointed 
in Kosuri Bamaraja v. Iraluri Ramalingam 

(1) and in S)iHiv(tsci Reddi v. Hivarn'i'txci 
Reddi (2). In Kosuri Ramaraju v. Ivalnnj 
RciuKiliiigcDii (l) the .suit wa.s di.smis.sed 
against persons other than tlie 1st defendant 
therein, who alone was a party to tlie con¬ 
tract. In Srinirasa R^ddi y. Sirarama Reddi 

(2) the son was not a party to the second 
appeal. In neither case, therefore, was tlie 
question, whetlier tlie agreement was bind¬ 
ing on the family or not, considered. Nor 
was the que.^^tion decided whether if the 
agreement was not binding on the family, 
the plaintiff wa.s not entitled to got a decree 
for the managing member's share of the 
property on payment of the entire purchase- 
money. That he was so entitled wa.s conced¬ 
ed on behalf of tlie managing member in 
PonahiS'-ihha Rani Reddi v. Vadamadi Kesha- 
chellam Chetti (3^. In fact there the argu¬ 
ment was that he was entitled only to that 
relief. But in the ca.se before us, tlie son 
lias been made a party to the suit and I am 
not prepared to liold that after the trial of 
the case, we shall be justified in dismissing 
him from the suit, without a consideration of 
tlie pleas advanced by him. Moreover, the 
fact that the agreement is not binding on 
the family lias been proved by tlie evidence 
let in to prove undue influence and the 
unconscionable nature of the bargain. On 
the finding, therefore, that tlie agreement is 
not binding on the family, the suit fur a 
decree directing tlie 1st defendant to s(dl 
tlie.se lands must be dismissed. 

Tlie plaintiff offers to pay the full amount 
for a conveyance to him of the lands '.vliich 
are tlie separate property of the 1st defend¬ 
ant and of the 1st defendant'.s interest in 
tlie family lands. This requires a deter¬ 
mination of the question whether any of 
these lands form the separate property of 
the 1st defendant j and such a decree will only 
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lead to litigation between the same parties to 
determine their rights. We think we should 
not be justified in passing such a decree in 
this suit. He is, therefore, not entitled to a 

decree for part performance. 

In this view it is unnecessary to consider 
certain dicta in Juturi hagiah v. Ariparala 
Venknfarama Sastrnln (5). But as the ques¬ 
tion has been argued before us 1 shall briefly 

refer to them. 

A person is entitled to specific performance 
of a contract by a member of a Hindu 
family to sell his share of the family 
property. But there is no question of 
part performance in that case. If the 
learned Judges intended to go further and 
lay down that if a junior member of a 
Hindu family agrees to sell any specific 
property belonging to his family, a decree 
may be passed against him to sell his 
share of that specific property, I am unable 
to agree with that view. Because the junior 
member is unable to perform the whole of 
his part of the contract by conveying the 
entire property agreed to be sold and for 
the same reason that he is not entitled 
to claim any specific property till partition, 
conveyance of a portion is not such a part of 
the contract “as he can perform,” in the 
terms of section 15 of the Specific Relief Act. 

On the view that a co-parcener cannot 
alienate any specific property, no specific 
performance can be decreed. The opposite 
view rests on the principle laid down in 
some of the cases that a co-parcener is 
entitled to alienate any particular property. 
Bakewell, J., and myself have dissented 
from those cases in Nanjaya MvdaU v. 
Shanmuga Mndali (6) and our judgment 
has been followed by the Officiating Chief 
Justice and Kumaraswami Sastri, J., in 
Maharaja of Bohhli v. W. S, Venkataramnujuhi 
Naidu (7). This question, however, does 
not arise in the appeal. I would dismiss 
the appeal with costs. 

Spencer, J.— 1 concur. 

Appeal dismissed. 

(6) 22 Ind. Cas. 555: 15 M, L. T. 180, (lOlI) M. 
W. N. 356; 26 M. L. J. 576. 

(7) 25 Tml. Cas. 585; 27 M. L. J. <109; 16 M. h. T 
181. 


MADRAS HIGH COURT. 

Appeal against Order No. 191*op 1913, 

September 1, 1914. 

Present :— Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 

Sri Rajah INUGUNTI VENKATA 
RAJAGOPALA SURYA ROW 
BAHADUR— Defendant No. 1 — 
Respondent—Appellant 

versiis 

K. BASAVI REDDY—Plaintipp— 

. Petitioner—Respondent. 

Civil Procedure Code (.4c^ V of 1908), 0. XL, r. I— 
Mortgage-decree—Personal decree^ absence of—Receiverf 
appointment of — Mortgagee^ right of. 

For Oldfield, J .— The holder of a decree for the sale 
of mortgaged property, who is prevented from 
executing his decree, is entitled to have a Eeoeiver 
appointed in respect thereof, if the security is in¬ 
sufficient to discharge the decree debt and the 
interest due on the mortgage-bond has not been 
paid. 

In re Pope, 17 Q. B. D. 743; 65 L. J. Q. B. 622; 65 
L. T. 369; 34 W. R. 693, Bodger v. Badger, ll W. R. 160, 
Hopkins V. Worcester and Birmingham Canal Naviga* 

fion Co., 6 Eq. 437; 37 L. J. Ch. 729, Davis v. Diifce of 
Marlborough, 2 Swans. 1 OS; 36 Eng. Rep. 556 at 
569; 2 Wils. Ch. 130: 63 R. R. 29, Jaikissondas 
Gangadas v. Zenabai and Kazi MahomedMiya Dada 
Miya, 14 B. 431, Latafut Uossein v AnnntChowdhry, 23 
C. 517, Qhanashyam Misserv. Qohinda Mont Dasi, 7 
0. W. N., 452, Aruachellam Chettiar v. Manicha 
Varaher Desikar, 3 Ind. Cas. 437; 6 M. L. T. 238, 
Weatherall y. JEasthem Mortgage and Agency Co. Ltd. 

9 Ind. Cas. 985; 13 C. L. J. 495, Eastern Mortgage and 
Agency Co., Ltd, v. Rakea Khatiin, 17 Ind. Cas. 202; 

16 C. \V. N. 997 and Khubsarat Koer v. Sarada Gharan 
Gnha, 12 Ind. Cas. 165; 14 0. L. J. 626; 16 C. W. N. 1264 
referred to 

Per Sadasiva Aiyar, J.—The holder of a mortgage- 
decree who has not shown a right to a personal 
decree against the mortgagor, cannot have a 
Receiver appointed of the mortgaged properties, even 
though the mortgagee is obstructed by the mortgagor 
liiniself fi’om executing bis decree. 

Appeal against the order of the Court of 
the Subordinate Judge of Gocanada, dated 
the 30th June 1913, ic Execution Appeal 
No. 1870 of 1912 (Original Suit No. 60 of 
1906). 

FACTS.—The appeal arose out of a petition 
for the appointment of a Receiver. The 
petitioner held a compromise decree against 
the respondent based on tvro mortgage- 
bonds executed by the latter’s father. The 
decree was obtained in suits brought by 
-him against the respondent, represented by 
his mother, during his minority. On attain* 

iug age, the respondent instituted a suit 
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for a declaration that the compromise decree 
obtained by the petitioner was fraudulent 
and not binding on him, as liis motlier had 
colluded witli tlie petitioner in consenting 
to such a decree and as iiis father had no 
authority to execute the mortgage-deeds 
on which tlie compromise decree had been 
obtained, since the properties in question be¬ 
longed to him and not to his fatlter. 
Pending the disposal of Ids suit, the respond¬ 
ent obtained an injunction restraining the 
petitioner from executing his decree and 
bringing the suit properties to sale in exe¬ 
cution tliereof. Thereupon the petitioner 
applied for the appointment of a Receiver 
of the mortgaged properties, on tlie ground 
that he would not otherwise be able to 
realise the amount due to him under his 
decree, the respondent not having any 
other property and being likely to spend 
away the income of the said properties. 
The respondent opposed the applicjition, on 
the ground that in the circumstances of 
the case no Receiver could be appointed as 
the petitioner had no primafacie right to 
the properties themselves or tlieir rents 
and profits. The Court below overruled 
these objections and appointed a Receiver. 
The respondent thereupon appealed to the 
High Court. 

Mr. B. Somayi/a for tlie Appellant :—A 
Receiver can be appointed only if the ap¬ 
plicant has a present right to the whole 
or portion of the rents. The petitioner in 
this case is only a simple mortgagee and 
has no such right. The decisions cited by the 
Court below, JaHiissmuJas Ganqadasw. Zenahai 
and Kazi Mahomed Miya Dada Miya (l); 
Khnhsarat Koerv. Sorada Charan Guha (2) and 
Eastern Mortgage and Agency Co., Ld, v. Eakea 
Khatnn (3), are all distinguishable, because in 
every one of them the mortgagee was entitled 
to say that the rents should be applied towards 
his debt. The English cases do not afford 
any help, because in England the mortgagee 
is entitled to possession of the property from 
the date of the mortgage. See Ashburiier 
on Mortgages, page 297. In England, even 
subsequent mortgagees and equitable mort- 


(2) 12 In'cl. Cas. 165; 14 C. L. J. 526; 10 C. W. N. 
126 

(3) 17 Ind. Cas. 202; 16 C. IV. N. 997- 


gagees liave a riglit over the rents and profits 
—Aslil)urner, pages 297-8. In India a simple 
mortgagee is only entitled to bring the pro¬ 
perty to a judicial sale. Bapamaia Eao v. 
VirnPr/itapn H. T". liamachaudrct Eazu (4). 
The principle is well explained l^y Lord Eldon 
in Jones v. Pngh (5); also in Darts v. Dttke 
of Marlhorongh (6). See also Khtthsarat Koer 
v. Satoda Charan Githa (2) per Mookerjee, J. 
The proposition laid down at page 529 
and in the other cases is too broad and is 
based on English cases. 

In some States in America tlie position of 
a mortgagee is the same as in India. In 
those States it has been lield that even if the 
mortgagor is insolvent and tlie security 
insufficient, a Receiver cannot be appointed. 
High on Receivers, pages 826-8. In the 
present case we have only a compromise 
decree providing for one remedy. Even f 
the mortgaged property is insufficient tliere 
cannot be a personal droi'ee. Hence tlie 
mortgagee lias no I'ight to ask for a Receiver. 

j^Ir. P. Somas/onlaram, for the Respond¬ 
ent:—In the case reported in Arutiachellam 
Chetfuir V. Manichtt Vnraher lh;sik(ir{l \ a Re¬ 
ceiver was appointed when tliere was a decree 
for .sale and the .security was insufficient. In 
that case also the mortgagee was prevented 
by the mortgagor by injunction. See also 
Khnhsarat Ktter v. Sarada Charan Gnha (2); 
Eastern Mortgage and Agency Co., Ltd., v. 
Bakea Khatnn (3); Beni Madho Singh v. Pran 
Singh (8); Meatherall v. Eastern Mortgage and 
Agency Co. Ltd. (9). Tlic English cases 
support the position. See Hopkins v. llbr- 
cestor and Birtninghoni Canal i\arigation 
Co. (10), In England a mortgagee who 
is entitled to possession cannot get 
a Receiver. Hence the argument of tlie 
other side is fallacious. The re.spondent is 

entitled to a personal decree. 

Mr. B. Somnyya in reply:—The case in 
Artinachellam Chettiar v. Manicka Varaher 
Desikar (7) is distinguishable, because tliere 
the mortgagee was ent tied to the rents and 


(4) 19 M. 249; SH I. A. 32; 6 L. .T. 53; 7 Sar. ?. 
C. J. 10. 

(5 32 Eng. Eop.[27S; 8 Ves. (.run.) <1. 

(6) 36 Eng. Rep. 555 at p. 569; 2 Swans. lOS: 2 

Wils. Ch. 130: 35 R. R. 29. 


(7) 3 Iml. Cas. 437; 6 L. T. 23S._ 

(8) 14 Ind. Gas. 45f): 15 C. L. .J ’ ''7. 

(9) 9 Ind. Cas. 985; 13 C. L. J.495. 

(10) 6 Kq.-137: 37 L. J. C!i. <29. 
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the personal remedy was alive. Otherwise 
the decision is incorrect. Hophinsw. Worcester 
and Birmingham Canal Navigation Go. (10) is 
inapplicable, as there was a special agree¬ 
ment that rents and current income should 
be applied towards the debt. The principle 
that a legal mortgagee who can take posses¬ 
sion at Common Law cannot ask for a Receiver 
is based on the special rule of Equity Courts, 
which prevailed before the Judicature Act, 
that a person who has a remedy at Common 
Law cannot have a remedy in Equity Courts. 
This rule is no longer applicable even in 
England after the Judicature Act. Now a 
Receiver is appointed at the instance of a legal 
mortgagee, so that he may not be in the 
difficult position of a mortgagee in possession. 
Again, a person applying for the appoint¬ 
ment of a Receiver for certa n property must 
show prinia facie title to it. Kerr on 
Receivers, pages 45, 607. 

JUDGMENT. 

Oldfield, J.—The order appealed against 
is one appointing a Receiver. The lower 
Court’s statement of the facts has not been 
disputed, and I adopt it. Shortly, the 
respondent holds a compromise decree against 
the appellant for recovery by sale of mort¬ 
gage property. That property is heavily 
encumbered, and, if a sale were held at 
once, the respondent would not bo likely 
to realise even a tenth part of his debt. 
He cannot bring the property to sale, be¬ 
cause the appellant has sued for a declara¬ 
tion that the compromise decree was obtain¬ 
ed through the fraud of his guardian during 
his minority and has got execution stayed. 
Meantime interest is running. It is clear 
that this delay is subjecting the respondent 
to the risk of irreparable loss and that on 
general considerations his claim to provisional 
relief is strong. It is not denied that, 
when the order staying execution was made, 
he suggested that it should be conditional 
on the appointment of a Receiver, but was 
told to apply separately; and it is possible 
that the lower Court in making its order 
had tlie prospect of such an application in 
mind, lint it is not contended that the 
former was conditional on the grant of the 
latter, and it, tlierefore, cannot be treated 
as having lieen so. 

The appidlant’s argument here is as it 
■yyas in the lower Court, that as the re¬ 


spondent’s decree for sale on a simple mort¬ 
gage would not entitle him to possession 
of the property or its profits, the Court 
cannot by means of a receivership give him 
what it could not give by way of substantive 
relief, and that this is not affected by the 
fact that he is unable to execute in accordance 
with the decree. 

This argument is, no doubt, prima facie 
sustainable and the first attempt to reconcible 
the appointment of a Receiver with the 
character of the decree must be dismissed 
shortly. It is that, when the sale has 
been held and its proceeds have been found 
insufficient to satisfy the respondent’s debt, 
as they are practically certain to be, he 
will be entitled to ask for a personal decree 
and a receivership of the appellant’s 
resources in anticipation of it. There is at 
least one fatal objection to this, that the 
respondent has not shown that the personal 
remedy is still available to him. For it is 
clearly too late for him to ask for that 
remedy in respect of the earlier of the two 
mortgages he sued on, that of 1894 ; and 
it has not been shown that suing in 1900, 
he can claim it in respect of the later, 

dated 20th June 1900. The lower Court’s 

order must then be supported, if at all, on 
some wider ground than the appellant’s 
personal liability ; and it may be said at 
once that none of the decisions, to which I 
shall refer, contains any reference to per¬ 
sonal liability as its basis. Such wider 
ground has, in my opinion, been shown 
to be available in the practice, on 
whatever considerations it be founded, of 
English and Indian Courts to grant the 
mortgagee equitable relief by way of a 
receivership in cases such as the present. 
Thus in In re Pope (11) it was said that 
**tho Court of Equity always acted on the 
principle that it would never grant a 
Receiver where the party applying for the 
Receiver had a legal sight to pos.session. 
An equitable mortgagee could get a Receiver, 
but a legal mortgagee could not until the 
passing of the Judicature Act,” Fnie also 
Badger v. Badger (12); Hopkins v, IForcesfer 
and Birmingham Caned. Navigaiion Co., (10) 
and Davis v. Duke of Marlborough (6).! It is 

(11) 17 Q. B. D. 7«i 55 L. J. Q. B. 522j 55 L . T, 
369; 34 W. K. 693. 

( 12 ) 11 w. E. leo, 
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objected against the application of these 

Englisli authorities tliat in England tlie 

mortgagee’s right is eitlier to sell or obtain 

possession by foreclosure and that the 

appointment of a Keceiver in them may be 

understood as the anticipatory of the latter. 

But the appointment is not supported in any 

of them on that restricted ground ; nor is 

• 

the restriction rec^ignised in any of the 
Indian cases, in which they are relied on. 

In India the current of decisions has been 
clear in respondent’s favour, for appellant 
has not shown that any of them were based 
on the decree-holder’s right to possession, 
immediate or future, and has cited no case, 
similar to the present, in which a Receiver 
has been refused. Jaikissondas Gangadas v. 
Zenabai and Kazi Moliamed 2^Liya Vada Mnja 
(1) was referred to by the lower Court, 
But it is of assistance, only because In re 
Pope (11) is referred to in it with approval, 
the suit having been brought on the original 
side for sale or foreclosure in tlie alternative. 
Latafut Hossein v. Annnt Chowdhry (13) was, 
like Jai Kisoondas Gangadas v. Zenabai and 
Kasi Mnhonied Miya Dada Miya (l), decided 
under the Code of 1882, though it has not 
been shown that any subsequent change in 
the law affects the argument. In the former 
the appointment of a Receiver was refused ; 
but it had been applied for by the mortgagor 
in circumstances not resembling tlmse before 
us. The facts in Ohanashyani Mlsserv. Gohinda 
Maui Dasi (14) are not given fully in the 
report. But it is plain that sale, not posses¬ 
sion, was the mortgagee’s remedy. It was 
held that there would be no obstacle to the 
appointment of a Receiver, if one Avere justi¬ 
fied by the circumstances of the case. This 
authority was followed by this Court in 
Arunachellani Ghettiar v. Mankka Varaher 
Besikar (7) ; and reference to the record in 
the case shows that thefacts resembled those 
before us closely, because the decree was 
on a simple mortgage and its execution had 
been stayed. The three remaining decisions 
to be considered are also clearly in respon¬ 
dent’s favour and Avere reached after con¬ 
sideration of the English practice. In two 
of them, though the report contains no ex¬ 
plicit statement, it is clear that the mortgage 
did not transfer to the mortgagee any title 

(13) 23C.517* 

(14) 7C.W.N.452. 


to the property or present or future right 
to possession; and it is, tliei’efore, to be 
inferred that the mortgage Avas (as here) 
simple and the remedy by sale. For apart 
from the facts that the transactions in ques¬ 
tion took place in tlie mofnssil and that 
there is no reference to any special rights 
in connection Avith them, in }VeafheraU v. 
Eastern Mortgage and Agency Co. Ltd.(i)) there 
Avas in connection Avith tlie mortgage a 
tru.st deed, to Avliich tlie mortgagee Company 
con.sented but in Avhich it did not join, 
by Avhich tlie mortgagor vested the property 
and its possession in trustees to discharge 
the debt and interest on it from the profits. 
And in Eastern Mortgage and Agency Co. Ltd. 
V. Itakea Khatun (3) the mortgage sued on 
included provision for the appointment of two 
managers statedly on behalf of the mortga¬ 
gors, Avho must, therefore, have retained 
their rights. In these cases the Court 
held that default in payment of interest justi¬ 
fied the appointment of a iteceiver pending 
trial. Lastly in KhubMirat Kncr v. Sarada 
Charan Gnha (2) appointment of a Receiver 
AA'as refused, because the decree was for 
foreclosure. But the Court said ‘that if it 
had been for sale and it had been 
established tliat the security Avas not 
sufficient to satisfy the judgment-debt, a 
Receiver AA'Ould liave been appointed almost 
as a matter of course, especially if there had 
been default in payment of interest.” 

Authority being in accordance Avith tlie 
decision of this Court in Arunachalleni Chcttiar 
V. Manicka Varaher Desikar (7; and negativ¬ 
ing the appellant’s objection, the conclusion 
must be that the appointment of a Receiver 
AA'a.s Avithin the lower Court s powers, ft 
AA^as certainly justified by the circumstances. 
The appeal must, therefore, iii my opinion, 
be dismissed Avith costs. 

Sadasiva Aiv.ar, J.—The jiidgment-dehtor 
is the appellant. A compromise decree for 
sale of the mortgaged property on failure 
to pay the amount agreed upon lietween the 
parties Avas pa.s.sed in July lf>07. The judg¬ 
ment-debtor has brouglit a Regular Suit .No. 
4 of 1912 to have that compromise decree set 
aside and has obtained an injunction against 
the decree-holder'.s bringing the mortgaged 
property to sale in execution of that compro¬ 
mise decree. Thereupon the decree-holder 
applied for the appointing of a Receiver to 
take charge of the lu'operties and to receive 
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the rents and profits and his application has 
been granted by the executing Court, Ihe 
present appeal is against that order appoint¬ 
ing a Receiver. 

Mr. B. Somayya, who argued the case be¬ 
fore us for the judgment-debtor with remark¬ 
able ability, relied upon several Knglish, Irish, 
American and Indian authorities in support 
of his contention that unless the mortgagee 
was entitled to immediate possession of the 
corpus of the mortgaged property or at least 
to the immediate receipt of the rents and 
profits, the Court has no power to appoint 
a Receiver at the instance of a mortgagee. I 
do not intend to deal with these cases in detail. 
Most of the English cases relate to English 
mortgages and it is well^ known that the 
mortgagees under the English form of 
mortgage are in the eye of tlie Common 
Law the legal owners of the mortgaged 
property and are entitled, whenever they 
wished, to obtain actual possession of the 
corpus and of the rents and profits. They 
were at first not given the right to have 
a Receiver appointed through Court as they 
had the higher, though very inconvenient 
right as owners of taking possession, the 
inconvenience arising out of their obligation 
to keep correct accounts of the profits and 
to take due care of the mortgaged property. 
By legislation, the riglit to liave a Receiver 
appointed througli Court has been granted 
to them. As regards equitable mortgagees 
by deposit of title-deeds ([ do not mean 
equitable mortgagees in the other sense, 
that is mortgagees of the equity of redemp¬ 
tion), Courts of Equity looked upon tlmm 
in all respects as if they were legal mort¬ 
gagees and though Courts of Mquity could 
not themselves award actual possession of 
the corpus, they appointed Receivers at tlio 
instance of the mortgagees to receive rents 
and profits for the benefit of the equitable 
mortgagees. After the Judicature Acts (see 
Ashburner on ^Mortgages, pages 2i)7 and 
298) possession can be given to equitable 
mortgagees provided there is no legal mort¬ 
gage outstanding. Similarly in the case of 2nd 
and 3rd mortgagees, Receivers were appointed 
subject totherightsofthefirst legal mortgagee, 
as the documents obtained by the 2nd and 
3rd mortgagees were also in the English 
form which contain a clause conveying the 
mortgagor’s rights of ownership. 

Then there are some cases where Receivers 


were appointed at the instance of debenture 
share-holders who have usually the right 
to be paid the interest on their debenture 
shares out of the annual profits of the 
Company. 

Mr. B, Somayya argued on these authorities 
that it was the fact that mortgagees and de¬ 
benture share-holders bad an interest in, or 
charge on, the rents and profits that gave 
the power and jurisdiction to the Court to 
appoint a Receiver for their benefit. I think, 
however, that he put the matter too high 
in so stating the proposition. The circum¬ 
stance to which he referred had undoubted¬ 
ly the effect of making the Courts readier 
to grant the application for receivership, as 
justice and convenience” could readily be 
shown to be promoted by the appointment 
of a Receiver in such cases : but I do not 
think that that circumstance, namely, the 
existence in the plaintiff of a right to 
receive rents and profits or of a charge in 
his favour on the rents and profits is the 
indispensable pre-requisite for the exercise of 
the Court’s power to appoint a Receiver. 
The new Civil Procedure Code, Order XL 
rule (I), [following the Judicature Act of 
1873, section 25 (8)] gives the widest 
power to a Court to appoint a Receiver of 
any property” w'henever it appears to the 
Court to be just and convenient,” whereas 
the old section 503 gave power to the 
Court to appoint a Receiver only when it 
was necessary for tJu realization^ eic.,” of a 
property, the subject of a suit or attach¬ 
ment.” The learned commentators, no doubt, 
throw out a suggestion in AVoodroffe and 
Ameer Ali’s Civil Procedure Code, page 1196, 
that though the words "any property” are 
ustnl in Order XL, rule (1), it must be the 
subject of a suitor attachment. But I do 
not see wliy such a restriction should be 
placed. 

In Arnnachellam Chetiiar v. ManickaVardher 
Vesikar (7) it was held that (as I under¬ 
stand the judgment) (1) where the mort¬ 
gagee decree-holder was prevented by an in¬ 
junction (as in this cose) from bringing 
the property to sale, (2) where the security 
was insufficient for the realization of the 
decree amount by its sale alone (again as 
in this case) and (3) where added to the 
above two facts for the balance of the 
decree after the sale of the mortgaged 
property, a supplement decree against the 
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defendant for the balance of the decree 
amount to be realised by the attachment 
and sale of his other properties could be 
passed, the Court had the power to appoint 
a Receiver for the rents and profits of the 
mortgaged property in order that tlie ac¬ 
cumulated rents and profits might be avail¬ 
able to the decree-holder for the attachment 
if and when he obtains his supplemental 
decree. I am, therefore, clear that Mr. 
Somayya’s first contention is stated too widely 
and cannot be accepted. 

His next contention was that under the 
terras of the decree in the present case 
the decree-holder is not entitled, after the 
sale of the corpus of the mortgaged property, 
to get a supplemental deree for recovery 
of the balance of the decree amount by 
proceeding in execution against other 
properties of the judgment-debtor and 
that, therefore, the appointment of a Re¬ 
ceiver for the purpose of preserving the 
rents and profits in order that they may be 
available to the decree-holder for attachment 
in execution of a further supplemental decree, 
is futile in this case and ought not to have 
been granted. 

Having considered the tei’ms of the compro¬ 
mise decree carefully and having regard to 
the fact that the remedy against the other 
.properties appears, 'primafacie^ barred on the 
date of the suit so far as the amount due on 
one of the two mortgage-deeds on which the 
suit was brought is concerned and that it is 
not clear that such a remedy is not barred 
even as regards the sum due on the second 
document and that it is also an arguable point 
whether a compromise decree for sale of the 
mortgage properties can be followed by a 
supplemental personal decx’ee for the balance 
of the decree amount, I have come to the 
conclusion that this was not a fit case for 
the appointment of a Receiver of the rents 
and profits. This aspect of the case 
seems not to have been brought to the 
notice of the ■ lower Court. The learned 
Sub-Judge assumes that the respondent is 
entitled to “ proceed ” against other pro¬ 
perties of the judgment-debtor for 
‘‘realising the entire balance that may be 
due to him (the decree-holder) after the 
sale of the above mortgaged villages ” 
and that hence, it is but just to take 
steps to preserve the rents of the villages 
for the benefit of tlie petitioner from loss. ” 


But, as I said above, the assumption is, 
prima facie, a mistaken one. Of course, 
if the corpus itself is likely to deteriorate 
by acts of waste threatened by tlie judg¬ 
ment-debtor, a Receiver could be appointed; 
but there is no such allegation in this case. 

As to the hardship on the decree- 
holder, who is prevented by an injunction 
from bringing the mortgaged properties to 
sale while farther being unable to get a 
Receiver appointed througli its being doubt¬ 
ful whether he is entitled to a supple¬ 
mental decree after the sale of the mort¬ 
gaged property, I have little doubt tliat 
when this hardship is pointed out, any 
application lie might make in the new suit 
for the dissolution of the injunction granted 
at the instance of the plaintiff in that suit 
(the judgment-debtor herein) will be favour¬ 
ably considered by the Court which granted 
the injunction. 

In the result, I would set aside the 
lower Court’s order. Under these circum¬ 
stances I would direct the parties to bear 
their respective costs in both Courts. 

By THE Court.— In the result the appeal is 
dismissed with costs. 

Appeal dis)iiissed. 


]\[ADRAS HIUH COURT. 

Second Civil Appeals Nos. 348, 406 to 408 

OF 1913 

November 17, 1914. 

Present: —Mr. Justice Ayling and 
Mr. Justice Kumaraswami Sastri. 

In No. 348 of 1913 
KOLAKUDl VKKRAMA KEDDI— 

Plaintiff-—Appei.laxt 

In No. 406 of 191:1 

KOEAKUDI VEERAMA REDDI and 

A N U T a EI : — i ’ P E L L A N 1S 

lx No. 407 OF 191.3 
SELLAPPA REDDI— Plaintiff- 

Appellant 

In No. 408 of 1913 

ARUNCHALLA REDDI— Plaintiff- 

Appellant 


versus 

"ASUDEVA REDDI alias RAMASWAMV 

:,EDDI, MINOR,BY HIS Gtl'ardian, PRASANNA 
VENKATARAMA REDDIAR— 
Defendant—-Respondent in all. 

Madras Estates Land (/ of lUIS), 7S— 

' nuttas to land ncccssxnj. 
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DTGAMmAR das r. harendra naratan pandet 

In order that a distraint under section 78 of the 
Madras Estates Land Act should be valid, it is not 
enough to show that the i^tfah was either tendered 
to the tenant or affixed to his house. It must also 
be shown that it was affixed to a conspicuous part 
of the land. 

Zemindar of Sivagiri v. Micheal alias SaaJcaralingamj 
21 Ind. 587; 14 M. L. T. 423; (1913) M. VV. N. 
965; 25 M. L. J. 608, followed. 

Second appeals against the decrees of the 
District Court of Trichinopoly, in Appeal 

Saits Nos. 413, 414, 416 and 415 of 1911 

respectively, preferred against those of the 
Deputy Collector of Namakkal, in Original 

Suits Nos. 114,115, 117 and 116 of 1910, 

respectively. 

Messrs. C. V. Ananthakrishna Aiyar and 
K. S. Ga7iesa Aiyar, for the Appel¬ 
lants. 

Mr. V. Pnrushothama Aiyar, for Mr. 
T. R, Veiikatarama Sastri,ioT the Respond¬ 
ent. 

JUDGMENT.—Following the decision in 
Zamindary of Siragiri v. Micheal alias 
Sankaralingam (1), we must hold that 
fnere offer of the patta to a tenant who 
refuses to accept it i.s insufficient, unless 
followed by affixment to a conspicuous 
part of the land. The patfas in the 
present cases were admittedly affixed, not 
to a conspicuous part of the lands, but to 
the tenants’ houses. The provisions of sec¬ 
tion 78 of the Madras Estates Land Act 
have not been complied with, and the plaint¬ 
iffs must be given decrees for setting aside 
the attachments. Each side will, however, 
bear their own costs throughout. 

TeJition allowed. 

(1) 21 Ind. Cas. 587; 14 M. L. T. 423; (1913) M. W. 
N. 965; 25 M. L. J. 608. 


CALCUTTA HIGH COURT. 

Second Civil Appeal No. 322 of 1911. 

March 13, 1914. 

Present: —Mr. Justice Coxe and 
Mr. Justice D. Chattei’jeo. 
DIGAMBAR das—Plaintiff—Appellant 

vcystis 

HARENDRA NARAYAN PANDEY and 

OTHERS—Respondents. 

Sonfhal Parganas Sefticment Rt^giilation (III of 
l872)j ss, 25, 25A~Putiiidur not ci proprietor. 


A suit by a putnidar who is not a zemindar, for a 
declaration that the defendant, puinidars had fi*an- 
dulently caused certain land to be recorded as their 
lakheraj in the Record of Rights, is barred by sections 
25 and 25 A of the Sonthal Parganas Settlement 
Regulation, 1872. ^ , 

A putnidar is not a proprietor within the meaning 
of section 254. 

Appeal against the decree of the District 
Judge of Dumka, dated the 12th November 
1910, aflBrming that of the Subordinate 
Judge of Pakur, dated the 15th August 
1910. 

Babu Tarak Chandra Chakraharty, for the 
Appellant. 

Babu Nares Chandra Sinha, for the 
Respondents. 

JUDGMENT.—The plaintiff in this case 
claims that he is a putnidar to the extent 
of one-third and that the defendants are 
putnidar to the extent of the remaining 
two-thirds of a property. He complains 
that the defendants have fraudulently had 
certain laud recorded as their lakheraj itf 
the Record of Rights. The Courts have held 
that the suit is barred by sections 25 and’ 
25A of the Sonthal Parganas Settlement 
Regulation, 1872. The plaintiff appeals.. 
It appears to me that the decision of the 
Court below is correct. Section 25 of the 
Regulation provides: “The Record of Rights 
shall be conclusive proof of the rights and 
customs therein recorded other than the" 
rights mentioned in section 25A.” Section' 
25A provides: “Where only the rights of 
zemindars and other proprietors as between 
themselves are concerned a suit may • he 
brought in a Civil Court.'* It is admitted 
that the plaintiff is not a zemindar. The 
only question is whether he and the defen¬ 
dants are proprietors. The word proprietor** 
is not defined in the Act; but having 
regard to the Bengal Tenancy Act, which 
deals more or less with similar matters, it 
Avould seem that a putnidar is not a pro¬ 
prietor. Reference may also be made to 
the Bengal Land Registration Act, 1876. 
The learned Pleader for the appellant has 
not shown us any authority for holding 
that a putnidar is a proprietor within the 
meaning of section 25A of the Regulation 
and, in our opinion, he is not a proprietor. 

That being so, the decision of the Court 
below is right and the appeal must be 
dismissed with costs. 

Appeal dismissed^ 
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PUNJAB CHIEF COURT 

FULL BENCH. 

Criminal Rehsiox Petition' No, 189 of 1914. 

July 2, 1914. 

Present', — Sir Alfred Kensington, Kt., 
Chief Judge, Mr. Justice Johnstone and 

% 

ilr. Justice Rattigan. 

HASTA AND OTHERS—Convicts—Petitioners 


versiis 

EMPEROR —Respondent. 

^Criminal Procedure Code {Act V of 1S98), 254, 

255, 345— Offence coinpoundable irithouf rnncfion oj 
Court Presentation oj petition of compromise—Power 
of Court to alter charge—Acquittal~Trial~lnquir>j. 

Where a Court has drawn up a cliargc of an 
offence compoundable without sanction- of Court and 
this charge, liaving been read and explained to the 
accused, has been pleaded to, that Court should, upon 
the presentation to it of a petition of composition by 
the person mentioned in the last column in the 
table in section 345, Criminal Procedure Code, at 
once accept the petition and acquit the accused and 
has no power to alter the charge already drawn up. 

Obiter :—When the charge has been drawn up and 
read and e.xplained to the accused and ho has pleaded, 
the “inquiry” becomes a “trial”. ’ 

Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order of 
the Additional Sessions Judge of the Shahpur 
Division, at Lyallpur, dated the 12th of 
January 1914, affirming that of the Magis¬ 
trate, First Class, Jhang, dated the 22nd 
of December 1913, convicting the peti¬ 
tioners. 

Mr. Badr-ud-Din Kureshi^ for the Peti¬ 
tioners. 

Mr. Herbert, for the Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT.—This case lias been referred 
to a Full Bench as it appeared to require 
careful treatment and an authoritative 
decision. The facts are simple in so far as 
they affect the question referred, and they 
may be stated thus. On 20th November 
1913, seven accused persons being before 
the Magistrate, he heard evidence and drew 
up against them charges under section 447 
and section 342, Indian Penal Code, the 
offences punishable under these sections 
being compoundable. Accused were called 
upon to plead and pleaded, not guilty. The 
case was adjourned for further cross-exami¬ 
nation of the prosecution witnesses and 
was still pending, when on 3rd December 
1913 complainant put in a razinama. The case 
was adjourned to 4th December on whicli 
day complainant was examined, and the 16th 
December was fixed for argument.’^ On 


that day the Court recorded an order that 
the^ charge.s should liave been under section 
14/, Indian Penal Code. They were, there¬ 
fore, altered accordingly; and tlie offence of 
rioting not being compoundable, sanction 
to the razinama was refused, and in the 
end the Magistrate convicted all tlie accused 
per.sons and sentenced each to nine months’ 
rigorous imprisonment. 

In appeal to the Sessions Court the point 
was taken, inter aha, that the complainant 
having filed a razinama, the accused should 
have been acquitted, tlie proceedings follow¬ 
ing the presentation of that document being 
null and void. This plea the learned Ad¬ 
ditional Sessions Judge rejected on the 
strength of a case in which similar proce¬ 
dure had been followed by a Magistrate 
and approved by the Sessions Judge, the 
conviction being finally upheld by the Chief 
Court. In connection with this we would 
remark that that case came up liere on 
revision, and tliat the Judge who dealt with 
it expressed no definite npinion on tlie cori’ect- 
nessof the procedure, but declined to interfere, 
apparently because he tliouglit sub.staiitial 
justice had been done. In tlie pi’esent 
instance it does not appear that there 
are any special reasons for declining to 
interfere, and the point is one of importance. 

We have heard Mr. Herbert in support 
of the lower Court’s view and Mr. Kureshi 
against it. The way we look at the matter 
is this. Under section 345 (1), Criminal 
Procedure Code, offences punishable under 
section 447 and section 342, Indian Penal 
Code, may be compounded by the person 
in possession of the property trespassed 
upon and the person confined respectively, 
under botli of which descriptions it is not 
denied that tlie present complainant comes. 
Then sub-section (6) says that ‘'the composi¬ 
tion of an offence under tliis section shall have 
the effect of an acquittal of the accused.” 

Further, sub-sections (l) and (2) show that 
while the sanction of tlie Courtis required 
to composition of offences falling under 
certain sections and while sanction is 
required in the peculiar circumstances 
mentioned in sub-section (5), no such 
sanction is reciuired when the offence 
comes under section 447 or section 342 
and the case is still under trial in the 
Court of first instance. Then, see sections 

254 and 255, Criminal Procedm-e Code 
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When the charge has been drawn up and 
read and explained to the accused and he 
has pleaded, the “inquiry” becomes a trial. 

But the law says, as we have seen, that a 
composition under section 345, Criminal 
Procedure Code, shall have the effect ot 
an acquittal; and we are of opinion that 
the composition is complete immediately 
complainant puts it forward in Court: c/. 

Kasum Bewo v. Becliu Bewa (1), in which it 
was held that a petition of composition once 
put in cannot be withdrawn. In short, when 
the petition of composition is put in, the case 
is at an end, and the Court’s sole remaining 
duty and sole remaining function is to 
record a formal order of acquittal and 
to set the accused person at liberty. 

It should at once proceed to do so, it 
being obligatory on it to accept the com¬ 
promise and to give effect to it—see dictum to 
this effect in Knsnm Bewa v. Becliu Bewa (1), 
already quoted, and in Mahomed Ismail v. 
Faiznddi (2). We do not think at such a 
stage it can sit down and consider whether 
the charge it itself has drawn was appropriate 
or not, much less proceed to alter that 
charge and go on with a case which has 
wholly passed out of its hands. 

Mr. Herbert, adverting to section 227, 
Criminal Procedui'e Code, suggests that the 
Court could under that section alter the 
charge “at any time before judgment is 
pronounced,” and, therefore, still had power 
to do so in the present case notwithstand¬ 
ing the petition of composition. For two 
reasons we are inclined to withhold our 
assent to this suggestion. Jn tlie lirst 
place, apart from the technical meaning of 
the word judgment,” it is hardly correct 
to allow a Court, by a too liberal interpreta¬ 
tion of section 227 afore.said, to go behind 
what the law has pronounced equiraleuf to 
an acquittal and to re-try a case already 
ended. Section 403 (1) of the Code, in 
our opinion, prevents a re-trial, even on 
a different charge, of the same persons 
on the same facts after an acquittal 
still in force. Secondly^ it is more than 
doubtful whether the final order of acquittal 
on a petition of composition is a judgment:” 
cf. provisions in section 3(17 (I) as to “con¬ 
tents of judgment,” and Mir Ahwad Hossein 
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V. Mahomed Ashari (3), where it was laid 
down that an order of discharge by a Magis- 
trate under section 253, Criminal Procedure 
Code, upon a withdrawal of the complaint by 
the complainant was not a judgment with¬ 
in the meaning of that section. The dis¬ 
charge” in that case, if the offence was com- 
poundable, would have had the effect of ^ an 
acquittal as here; and either way the applica¬ 
bility of that ruling to the present case is 

clear enough. 

Cases like Emperor v. Asmal Hasan W and 
Emperor v. Hira Singh (5), quoted by 
Mr. Herbert, have little or no relevancy here. 

In the former the Police sent up, under 
sections 325/511, Indian Penal Code Ccom- 
poundable with sanction of Court), a batch 
of persons exceeding five, whose offence, ^ if 
any, certainly came under section 148, Indian 
Penal Code (non-compoundable). A petition 
of composition was put in by the complainant 
and was allowed; but the High Court 
properly pointed out that the discretion 
allowed in connection with section 325 had 
in the circumstances of the case been wrong¬ 
ly exercised, and; further, that the real 
offence committed was a non-compoundable 
one. The difference between that case and 
the present one lies in this, that here charges 
covering ■ compoundable offences had been 
actually drawn up. and rend and explained 
to the accused persons and had been pleaded 
to, while there no charge had yet been drawn 
up and the Magistrate was not tied down to 
the sections quoted in the clialan, but had yet 
to consider what, on the record, wj^ the sub¬ 
stantive offence disclosed by the evidence. In 
the Punjab case of 1907 (b). on the other hand, 
certain per.sons having been chalaned under 
section 147, Indian Penal Code, the Magis¬ 
trate, having taken no evidence as yet and thus 
having no material for deciding on the facts, 
accepted a petition of composition on the 
ground that probably the case would turn 
out to come under section 323, section 324 or 
section 325, Indian Penal Code. Naturally 
the Chief Court I'efused to allow such an 
order to stand; but the case is clearly no 
guide for us here. 

It is unnecessary to labour the point 
further. Wo think the answer to the I'efer- 

(3) 20 C. 726 (P. B,); 6 G. W. N. 633. 

(4) 4Boni. L. B.718. 

(5) 11 P. R. 1907 Cr.; 34 P. W. R. 1907 Cr.j 6 Or, 

h 336|47 P. L R. 1908. ' ' ' . 


(1) 3C. W. N. 322. 
(2} 3 C. W. N. 548. 
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ence should be .that where a Court has 

-fL compound- 

able without sanction of Court, and this 

chaige, having been read and explained to 

the accused, has been pleaded to, that Court 

siiould, upon the presentation to it of a 

petition of composition by the person 

mentioned in the last column in the table in 

section 345, Criminal Procedure Code at 

once accept the petition and acquit the 

accused and has no power to alter the charge 
already dra^vn up. 

Petition accepted. 


BOMBAY HIGH COURT. 

Cruiinal Appeal Ho. 354 of 1914. 

September 14, 1914. 

Present: —Mr, Justice Heaton and 
Mr. Justice Shah. 

ISMAIL ALIBHAI— Accused 

versus 

EMPEROR— Prosecutor. 

Penal Code {Act XL V of 1860), s. I^-Pcevious con- 
lucticn, proof oj, when admimhle—Relevancy of prei-i- 

omconinctwn—Evide^^^^^ 54, 165. 

I i j a previous conviction, not contem- 

plated by section 75 of the Indian Penal Code, may 
be adduced, provided the previous conviction is re¬ 
levant under the Indian Evidence Act. 

Where the previous conviction of an accused is 

relevant with reference to the question wliether the 

provisions of section 562 of tl.e Code of Criminal 

Procedure would apply to his ease and where it is 

also relevant on the question of punishment, a Court 

IS justified in taking it into consideration in dccid- 

iiig the question of punishment after the accused is 
found guilty. 

Criminal appeal from conviction and 
sentence recorded by the Chief Presidency 
Magistrate, Bombay. 

Mr. Yelinkar (with him Mr. B. T, Desai), 
for the Accused. 

Mr. S. S. Patkar^ Government Pleader, 
(with him Mr. B. F. NicholsoUy Public 
Prosecutor), for the Crown. 

JUDGMENT. 

Heaton, J.—This is an appeal against a 
conviction for using criminal force to deter 
a public servant from the discharge of his 
duties. The offence consists in this, that the 
two accused succeeded in preventing the 
arrest of a person who was believed to he 
taking part in traffic ip cocaine, The two 


accused were sentenced and .ve are dealing 
■With the appeal of one of them. 

On the evidenee, I think, the Magistrate 
was right in holding that the offence was 
committed. The_ chief question argued is 
this ; Is a previous conviction one of the 
matters which a Court is permitted to con¬ 
sider in imposing sentence P The imposing 
of sentence is, within the wide limits allowed 
by the law, a matter of discretion ; it is not 
a matter of proof. That is, it is a matter 
within the sphere, not of evidence, hut of 
penology. Section 54 of the Indian Evidence 
Act is a part of the law of evidence, not a 
part of the penal law. It regulates wliat is 
relevant for the purpose of proof at the 
inquiry or trial, not what is relevant for 
the purpose of deciding whether a long or a 
short sentence sJiould he imposed. Its purpose 
is quite plain ; ordinarily evidence of had 
character, including a previous conviction 
is irrelevant to help to establish an accused 
person’s guilt. But the law of evidence does 
not define or profess to define those matters 
which a Court should consider in using its 
discretion in passing sentence. What these 

matters are to be is largely left to practice 
and to the common sense and knowledge (tf 
the world of the Court. Where tliey are 
definitely indicated, this is done in the Indian 
Penal Code and the law of Criminal Proce¬ 
dure, the Whipping Act and so forth ; most 
emphatically not in the Law of Evidence. 

One might as reasonably, I think, look 
to the Law of Evidence for information as 
to the maximum sentence to he imposed. In 
my judgment, therefore, to apply section 54 
of the Indian Evidence Act to the matter 
now before us is as raucli oat of place as to 
apply, say, the Hindu Law to an European’s 
Will. Of course, the previous conviction, if it 
is to be taken into account, must be proved 
to the satisfaction of the Court, and in the 
matter of proving it, it may he that the 
provisions of the Indian Evidence Act appl 3 ^ 

I do not wish to express any opinion on that 
point. 

Having regfAvd to the previous conviction, 

I think tliat the sentence imposed in tin's 
case is appropriate to the offence and I 
would dismiss the appeal and confirm the 
conviction and sentence. 

Shah, J.—I agree that the conviction and 
sentence mast be confirmed in this case. The 
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conviction is undoubtedly right. We took 
time to consider the question of sentence. 

It is argued by Mr. Velinkar that the 
sentence must be based upon materials which 
are relevant under the Indian Evidence 
Act, and that the previous conviction which 
is taken into consideration by the lower 
Court is irrelevant under section 54 of that 

Act. 

The previous conviction is used in this 
case, not for the purpose of affecting the 
punishment to which the accused is legally 
liable, but merely to influence the Court in 
determining the amount of punishment 
which it should award. The conviction in 
this case is under section 353 of the Indian 
Penal Code, and the previous conviction in 
question was for assaulting an Abkari sepoy 
on the 5th August 1905,—apparently under 
section 353 of the Indian Penal Code. I 
think that under section 165 of the Indian 
Evidence Act the judgment must be based 
upon facts declared by the Act to be relevant 
and duly proved. Under the Criminal Proce¬ 
dure Code the judgment or the particulars 
to be recorded by a Presidency Magistrate 
would include the punishment to which the 
accused is sentenced. It is clear that the 
sentence must be based upon facts which are 
relevant under the Indian Evidence Act. 

I am, however, unable to accept Mr. Velin- 
kar’s argument that under section 54 a pre¬ 
vious conviction is irrelevant, just as the fact 
that the accused person has a bad character 
is irrelevant. His contention in effect is that 
the expressions bad character” and pre¬ 
vious conviction ” are mutually convertible 
terms within the meaning of .section 54. If 
the section, as it is now and as it was before 
the Amending Act III of 1891, be carefully 
read, it seems to me clear that these expres¬ 
sions cannot be treated as having exactly the 
same meaning and scope. Though the fact of 
bad character is irrelevant except as pro¬ 
vided in the section itself, it does not follow 
that a previous conviction is similarly irrele¬ 
vant. 

The case of Emperor v. Burning (1), which 
is relied upon by Mr. Velinkar in suppoi't of 
his contention, is really not in point. There 
the evidence of a previous conviction was 
admitted before the conviction of the accused 

(1) G Boiu. L, R, 1031, 


of the offence charged ; and the observations 
in the judgment have relation to ihat fact. 
The question raised in this appeal, viz.y 
whether after conviction the proof of^ a 
previous conviction not covered by section 
75 of the Indian Penal Code can be given, 
did not arise and could not have been con¬ 
sidered in that case. . . ^ 

I have also considered the provisions of 

section 348 of the Code of Criminal Proce-^ 
dure in connection with this point. In 
opinion the section does not touch the point,^ 
that has been argued in this appeal. 

It follows that the proof of a previous 
conviction not contemplated by section 75 of 
the Indian Penal Code may be adduced pro¬ 
vided the previous conviction is relevant 
under the Indian Evidence Act. The whole 
question, therefore, is whether the previous 
conviction in question is relevant under the 
Act. It is certainly relevant with reference 
to the question whether the provisions of 
section 562 of the Code of Criminal Proce¬ 
dure would apply to this case, and it seems 
to me to be otherwise relevant on the ques¬ 
tion of punishment. The lower Court was 
justified in taking it into consideration in 
deciding the question of punishment after 
the accused was found guilty. I do not 
say that any previous conviction not 
covered by section 75, Indian Penal Code, 
is relevant to the question of sentence. 
But the question of relevancy of a previ¬ 
ous conviction not falling under section 
75, Indian Penal Code, must be considered 
and decided in each case as it arises with 

reference to the circumstances of that case. 

Appeal diffmissed. 


4 

UPPER BURMA JUDICIAL COMMLS- 

SIONER’S COURT. 

Criminal Revision No. 574 of 1914, 
September 22,1914. 

Present: — Sir George Shaw, Kt., J. C, 
NGA TUN E —Petitioner 

versus 

MI CHON— Respondent. 

Evidetice Act (f of 1872), s. 112— T^itimacy^Pn^ 
sumption — Non-access — Impotence —Qn<?jrfioa of pater* 
nity one of evidence only. 
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The presumption created by section 112 of fl,e 
Evidence Act can only be rebutted by proof of non 

brsiicb'”’'’ **>e evidence must 

be such as to exclude all doubt. If the husband 

ustifv n TT"’ "ot 

justit} a finding of illegitiinacy 4 

Proof of impotence would be equivalent to proof 
of non-access. piuui 

Where the point for decision is one of ei-idcnce 
{e g., paternity) only, the case would be froverned by sec- 
tion iU and not by the personal law of the parties. 

siJee .‘‘“""‘‘7°^ paternity is not one of 

succession, inheritance, niarria<:e, or caste, or aiiv 

lelifeioiis institution or usage, within the nicanin.r lif 

section 13 of the Burma Laws Act, 1898. ” 

Mr. S. Mukerke, for the Petitioner. 

Mr. Vasudevan, for the Respondent. 

JUDGMENT.—Respondent applied for 

maintenance for a child of which she 
alleged the applicant to be the father. 
She was a married woman living with her 
husband, Nga Pauk Kyaing, to whom she 
had been 20 years married without getting 
a child Then, as she says, she fell in love 
with the applicant in 1270 B. E., and two 
months afterwards became pregnant by him 
of the child in question. She continued to 
live with her husband until two months 
after the birth of the child, when the husband 
divorced her. She stated in evidence that 
from the time when she began to have inter¬ 
course with the applicant, she did not allow 
her husband to approach her. 

He, Nga Pauk Kyaing, examined as a 
witness on respondenP-s belialf, said that 
he did not approach liis wife from the time 
slie^ became pregnant though she continued 
to live in his house, and again tliat from the 
time respondent and applicant were accused 
of having intercourse with each other, re¬ 
spondent would not allow him to approach 
her, and that this was before respondent 
was pregnant. He also stated that respond¬ 
ent^ continually told him that the child with ' 
which she was pregnant was not his, and that 1 
(after the birth of the child) he tried to 1 
catch the applicant and watcJied and i 

caught him sleeping with the respondent i 

fn his house when applicant said, This f 
is my wife and son, what has it got to do j. 
with you,” that the headman told him a 

not to take the matter further, and that 

he accepted Rs. 25 from the applicant r 

as damages. 

The midwife stated that the applicant ^ si 
promised to pay for her services wlien the o 
child was born, and told lier not to ask for si 


money from the husband as the child was 

ns, applicants. This witness is a cousin of 

respondent .s. 

Applicant admitted that he had inter¬ 
course with the respondent when the child 
was one year old but not before that, and 
lie denied that he was the father of the 
child, but admitted that he had to pay, as 
le .said, Rs. 100 to the respondent’s lius- 
•band, Pauk Kyaing. This was all the 

evidence in the case which it is necessary 
to mention. 

The Magistrate found that applicant was 
the father of the child. He was assisted 
to this conclusion by the remarkable simi¬ 
larity of feature which he observed between 
the child and the applicant. He did not 
refer to section 112 of the Evidence Act. 

It^ IS now contended on behalf of the 
applicant that the provisions of section 112 
of the Evidence Act were opposed to the 
Magistrate’s finding, and also that there 
was no clear and conclusive evidence as to 
the applicant having been the father of the 
child. 


It is unnecessary to discuss tlie evidence a.s 
to applicant being the father. Section 112 
of the Evidence Act, in my opinion, must be 
held to decide the case. It reproduces a 
rule of tlie English Law, and the principle 
oil wliicli it is based has been stated to be 
that it is unclesii-abJe to inquire into the 
paternity (»f a child wlien the mother is a 
married woman and her husband lias liad 
access to her. If the husband has had access, 
adultery on tli^ M'ife's part will not justify a 
finding of illegitimacy. The presumption 
created by the section can only be rebutted by 
proofof non-access,and toprove non-access,the 
evidence must be such as to exclude all 
doubt. Unless it is proved that there has 
been no opportunity of sexual intercour.se 
between the husband and wife at any time 
wlien the child could have been begotten, the 
presumption is not rebutted. The authorities 
for these statements are given in Me.ssrs. 
Ameer Ali and \V'oodrofFe’s notes to section 112 
and need not be cited here. 

It has been contended on behalf of the 
respondent that the husband was impotent. 
On the other band, Field’s Commentary on 
.section 112 has been referred to on belialf 
of tlie applicant, where it is suggested tliat 
section 112 does not permit, as the English 
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Law does, proof of impotence. But on this 
point, Messrs. Ameer Ali and Woodroffe in 
Ihcii* commentary say: ‘There can be as 
little access when the husband is impotent 
though present, as when he is capable though 
absent. It is clear that there was no inten¬ 
tion to depart from the English rule on the 
point.” This is a reasonable interpretation, 
and I am of opinion that proof of impotence 
would be equivalent to proof of non-access. 
But there is no proof of impotence here. It 
cannot be inferred from the fact that respond¬ 
ent and Pauk Kyaing had been married 20 
years without children that Pauk Kyaing was 
impotent. Phenomena of this kind are 
met with every day where there is no 
impotence. 

The point for determination then is simply 
whether it was proved that the respondent’s 
husband had no opportunity of sexual inter¬ 
course with her at any time when the child 
might have been begotten. The only evidence 
on tlie point is that of respondent herself 
and her husband which I have summarised 
above. According to English Law thip 
evidence would not have been admissible, but 
the Evidedce Act does not exclude it. It is, 
however, in ray opinion insufficient. Assum¬ 
ing it to be true, it is to be inferred from 
what both the witnesses say that sexual 
intercourse behveen respondent and her 
husband continued until the time when 
respondent began io allow intercourse to 
the applicant, and the pregnancy was 
recognized within two months of that time. 
It is obvious from this fact that the husband 
might perfectly well have been the father. 
But I find it difficult to credit the statements 
made by the witnesses as to Pauk Kyaing not 
having approached the respondent during 
the many montlis—some 10 or 11 months it 
must have been—they professed to have 
lived together without such intercourse. The 
opportunity was manifestly there, and the 
presumption is that there was intercourse. 
In short, non-access was not satisfactorily 
proved. This settles the point. 

On behalf of the respondent , it has been 
further contended that according to the 
Mamtgye, section 80 (Richardson’s Edition, 
page the child in question, being 

a child begotten secretly in adultery, 
the wife remaining with her husband, is not 
entitled to inherit and, therfore, must be held 
-not to be the child of the husband. The 


contention is that the Buddhist Law beinS 
applicable to questions of marriage and 
inheritance, section 112 of the Evidence Act 
must be held to Lave no application. On 
this point, Messrs. Ameer Ali and Woodroffe 
in their commentary on section 112 have some 
remarks (see 5th Edition, page 703 and note). 
Apparently Avhen the point for decision is one 
of evidence only, the case would be governed 
by section 112 and not by the personal law 
of the parties. But here, in my opinion, there 
is no doubt; the question is not only one of 
evidence as to paternity, it is not one of 
succession, inheritance, marriage or caste or 
any religious institution or usage, the only 
cases in which the Buddhist Law is applicable 
(see Burma Laws Act, 1898, section 13). The 
marriage betweenrespondent and Pauk Kyaing 
being still subsisting at the time when the 
child was born and it not being shown that 
the husband had no access to his wife at the 
time when it might have been begotten, the 
law does not allow inquiry to be made as to 
the child’s paternity, and the finding of the 
Magistrate that the applicant was the father 
cannot be sustained,. 

The Magistrate’s order is set aside and the 
respondent’s application is dismissed. 

Appljcatton dismissed, 


PUNJAB CHIEF COURT. 
Criminal Revision Case No. 1005 op 1914. 

July 10, 1914. 

Freseni: —Mr. Justice Shadi Lai. 
PHULA KHAN— Accused—Petitioner 


rer^fw 

EMPEROR through Miisammat SHAH- 
ZADA BEGAM— ^Prosecutor— 

Respondent. 

Criminal Procedure Code (Act V of 1898), s. 488— 
l/uiw/cHflNrc —*^Keglccts or I'cfuses io maintain his wife** 
applicability of. 

The expression “neglects or refuses to maintain his 
wife" in section 488, Criminal Procedure Code, does not 
apply where the husband states that he is willing 
to maintain his wife and the wife deposes that 
she is willing to live With her husband but he refuses 
to maintain her. 

Case reported by the Sessions Judge 
of the Attook Division, with Ins No. 
305J., dated the I2th of May 1914 under 
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section 438 of tbe Criminal Procedure Code, 

icyb. 


FACTS.—jlDfsnniMioi SJializacla Bejram 

wife of Plmla Khan, petitioner, applied 

tor a maintenance order against lier liusliand 

alleging that he had refused to maintain 
her. 

The petitioner by W. W. Powell, Esquire 
exercising the powers of a Ufagistrate of 
the first Class in the Attock District, was 
ordered, by order dated 17th March 1914. 
under section 488 of the Criminal Pro¬ 
cedure Code, to pay Rs. 5 per mensem as 
maintenance to his wife, Mnsammat Shah- 

zada Begam, which was to be payable from 
tlie date of the application. 

GROLTXDS.—One Mus-auimat Shahzada 
Begam, the wife of Phula Kban, applied 
lor a maintenance order under section 4SS, 
Criminal Procedure Code, against her lius- 
band, who appeared in obedience to the 
summons issued on her application and 
stated that he Avas -willing that she should 
bye with him. The Sub-Divisional Officer, 
Pindigheb, in whose Court the proceedings 
Avere, pve Phula Klian time in Avhich 
to arrive at a compromise Avith his Avife. 
The parties subsequently appeared and 
asked for further time to compromise, but 
Phula Khan also applied for an inquiry 
by the Magistrate. The Magistrate referred 
the matter to Pir Ghulam Abbas for 
inquiry under section 202, Criminal Pro¬ 
cedure Code. A report aa'us submitted, but 
the Magistrate then proceeded to inquire 
into the matter himself. 

He had, however, no authority to refer 
the matter for inquiry as the application, 
not being a complaint of offence Avithin the 
meaning of section 4 (6), Criminal Pro¬ 
cedure Code, the provisions of section 202, 
Criminal Procedure Code, Avere inapplicable. 
During the inquiry Phula Khan, Avho 
admitted Musammat Shahzada Begam Avas 
his wife, stated that he Avas willing to 
maintain her. She also stated that she 
Avas Avilling to live with her husband, but 
contended that he refused to maintain her. 

Tlie Magistrate Avas of opinion that 
Phula Khan’s offer to maintain his Avifc 
Avas net made in good faith, and held that 
notAvitlistanding this offer, there AA'ere just 
grounds for making a maintenance order 
and fixed Hs, 5 per mensem as an equit 


able allowance Phula Khan has applied 

01 leiLsion of this order granting main- 
tenanee. 

Before a maiiitenaiice order could have 
keen made, it should have lieeii made 
to appear that Phula Khan refused or 
neglected to maintain Musammat Shalizada 
Begam whom he admitted to be l.is wife 
Avhereas he offered to maintain her and 
she consented to live with him. In these 
circumstances, her application should have 
been dismissed or permission sliould have 
been given her to witlidraw it. The 
IMagistrate’s order, therefore, appears to 
be wrong and I forward the ca.se to the 

Chief Court with the recoinraendatioii that 
it be set aside. 

Mr. ^and Lai, for tlie Petitioner. 

Mr. Filial Ildhij for Musai/DtuU Shahzada 
Begum, complainant. 

ORDER.— The sole question in this 
case is whether tiie husband “neglects or 
lefuses to maintain his Avife” Avithin the 
meaning of section 488, Criminal Pro- 
cedure Code. It appears from the record 
that tlie husband stated that he Avas Avilling 
to maintain his Avife. The Avife stated tliat 
she Avas Avilling to live with lier husband 
but contended that he refused to maintain 
her. Even the Magistrate Avho made full 
inquiry into tlie matter e.xpressed his opinion 
that it Avas really a difficult matter to 
decide Avliether it is the accused Avho 
refuses to maintain complainant or Avhetlier 
it is the latter avIio refuses to he main¬ 
tained.” In view of the above opinion and 
the statements of the parties, I agree 
Avith the Sessions .bulge in Iiolding that 
it is not proA^ed tliat the li us band neglected 
or refused to maintain liis wife. 

I accordingly accept the revision and 
set aside tlie order of the Magistrate 
directing the husband to make a monthly 
allowance of Rs. 5 for tlie maintenance of 

the AVife. 

lit'.iialun accepted. 
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EMPEROR V. GANA KRISHNA WALUNJ. 


BOMBAY HIGH COURT. 

Criminal Reference No 58 of 1914. 

October 2, 1914. 

Present: —Mr. Justice Heaton and 
Mr. Ju.stice Shah. 

EMPE ROR— Prosecutor 

versus 

GANA KRISHNA WALUNJ— 

Accused. 

Criminal Prorcdure Code {Act V of 1898), s. 345 — 

Compounding a case—Written compromise :<{gnedhijhoth 
parties put in — Magistrate, whether entitled to call for 
further evidence. 

Where the parties are entitled of themselves to 
compound a case and put in a written paper signed by 
themselves stating that the oifence is compounded, 
they have prov'ed that the offence is compounded and 
a Magistrate is not entitled to call for fiu'ther evi¬ 
dence to prove it. 

Criminal reference made by the Addi¬ 
tional Sessions Judge of Poona. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 


needed, that is, unless I have misunder¬ 
stood, the purport ^)f the Magistrates 
judgment. He seems to have come to this 
conclusion on the strength of a passage 
in paragraph 6 of the Resolution of Gov¬ 
ernment in the Judicial Department, No.. 
7969 of the 4th of November 1912. It 
is there stated tliat “ Magistrates would 
also do well to scrutinize requests made to 
compound offences. Permission to do so 
should only be accorded when a composi¬ 
tion is actually offered by the accused and 
accepted by the complainant.” That ad¬ 
vice on the part of Government can only 
apply to cases where the permission of the 
Court is needed in order that the case 
may be compounded. It cannot apply to 
cases where the person injured is entitled 
of himself to compound the case. The law 
on the point is clearly enough laid ^ down 
in section 345 of the Code of Criminal 

.A A « « 
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JUDGMENT. 

Heaton, J.—In this case as disposed of 
by the Magi.strate, three persons were con¬ 
victed of the offence of hurt under section 
323 of the Indian Penal Code. One was 
sentenced to a fine of Rs. 100, the other 
two to a tine of Rs. 50 each. The one 
on whom the appealable sentence was im¬ 
posed appealed, and tlie conviction was re¬ 
versed on the ground that the offence had 
been compounded. We hold that the Ses¬ 
sions Judge very properly sent the case 
to us, .submitting that the convictions of 
the' accused of tlie two non-appealable sen¬ 
tences may also be set aside. 

We have not—of course it is not usual 
to have—the explanation of the ^lagistrate 
for his proceedings, and in the absence of 
any explanation 1 confess 1 do not under¬ 
stand them and tind some difliculty in 
dealing with them. Tliero is no doubt 
whatever that the complainant and the 
accused put in before the Alagistrate a 
writing signed by them, in which the com¬ 
plainant states that she does v.ot wish to pro¬ 
ceed and that the case ha.s been com¬ 
pounded. There is no doubt seeing that 
this was a case of hurt, that the com¬ 
plainant could compound tlm ca.se without 
the permission of the Court. But the 
Court, as I understand it, came to the 
conclusion that its own permission was 


that he must take some action of his own, 
called on the parties to prove that the 
case was compounded, and he say.s that the 
parties have not even attempted to prove 
it. This is a part of the Magistrate’s 
judgment in particular which I do not 
understand. When the parties had of them** 
solves put in a written paper signed hy 
themselves—there is no doubt whatever on 
these points—and when that paper states 
that the offence is compounded, then it 
seems to me that the parties have not 
only attempted to prove, but have in fact 
proved that the offence is compounded* 
That this was so is further demonstrated 
by what followed when the Magistrate 
refused to treat the case as compounded 
and went on to take evidence. The com¬ 
plainant said that she had compounded the 
case and stated later that the facts alleged 
in the complaint were not true. That seems 
to me to be further evidence, if further evi¬ 
dence were needed, that she was determined for 
her part not to go on with the case against 
the pei'sons whom she had originally accused. 
That again is entirely consistent with thp 
view that she had compounded the case. 
Indeed, how the idea ever entered the 
^Magistmte’s mind that the case had not 
in fact been compounded is another 
matter wliich I am unable to understand. 
It seems to me to be clear beyond any 
possibility of doubt that tbe case ivas 
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3ompounded in fact. And seeing that it 
was a case whicli the complainant could 
compound without the permission of the 
Magistrate, it was also compounded in law. 

Therefore, the convictions of accused 
Nos. 2 and 3 in this case must be set 
aside and the tines, if paid, ordered to be 
refunded. 

The order as to payment of Court-fees 
made by the trying Magistrate is also set 
aside. 

Shah, J.—I agree. It is clear in this 
case that the offences witli whicli the 
accused were charged by the complainant 
were compoundable and that they were in 
fact compounded by the person concerned. 
There being no doubt whatever about the 
fact of the offences having been compounded, 
it is clear that under clause 6 of section 
345 of the Code of Criminal Procedure the 
accused ought to have been acquitted. 

Order accordingly. 


PUNJAB CHIEF COURT. 

First Criminal Appeal No. 612 of 1914. 

September 8, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Scott-Smith. 
CHUHAR SINGH— Convict—Appellant 

versus 

EMPEROR—PiiO.SECuTOK— Respondent. 
Penal Code {XLV of 1860), -s, SOd—Munler—Cir^ 

ciimsta7itial evidence UnsalixJactortj evidence oj idenfi- 
fication of body—Conviction, ivhcthcr .sustainable. 

A conviction of murder cannot be sustained wdiore 
the only circumstantial evidence against the accused 
is that the deceased was seized by the accused and 
the husband of the deceased iu the road, nlaced on 
a camel and carried towards a canal in tnIucU ici 
body was afterwards found com|.letcly distnemberod, 
specially when the evidence of identitication of the 
body is unsatisfactory and tlicre is no direct cvidenco 
connecting the accused with the commission of the 

oriTxie 

Appeal from the order of tlie Sessions 
Judge, Ferozepur Division, at Ferozepur, 
dated the 11th July 1914. convicting the 

appellant. trie 

Messrs. Vaughan and JSand Lnl, lor the 

Appellant. „ ,, ^ 

The Assistant Legal Ecmtmhranccr, for tin. 

Respondent. 


JUDGMENT.—Chuliar Singli, appellant 

ha.s heen convicted of murder and has been’ 
sen enced to death. He ha.s appealed and 

tie have also to consider his ca.se under 

section .3i4, Criminal Procedure Code if 

we support the conviction. However after 

going very carefully through the evidence 

ai.c pving due weight to the arguments 

laid before us on both .sides, ne have 

arnved at the conclusion that there is not 

■suflicient legal proof of the guilt of the 

appellant, who is, therefore, entitled to an 
acquittal. 


The learned Sessions Judge and tlie 
assessors alike took a different view 
and tlie former has . written a painstaking 
and lucid judgment—so lucid and full 
that we need not discuss the case at great 
length. According to the theory of the 
prosecution Musamuiat Rupan, wife by 
Karewa of Kliem Singh, was seized by Jiim 
and the appellant in the road, placed on a 
camel, wliich Cliuliar Singh had borrowed 
that day from one Indar Singli, carried 
towards the canal, murdered and dismem¬ 
bered and thrown into the water. This 
is said to have happened on 14th January 
last, tlie capture taking place some little 
time before sunset. But then, according 
to the prosecution evidence (see P, Vf, 
No. IS and P. W. No. 28), Chuhar Singh, 
appellant, Avas atRaoke Kalan, his own A'illage 
and returned tlie camel to its owner, at 
lamp-lighting time, which at that time 
of tlie year would certainly be less than 
an hour after sunset; and here Ave have 
the first obstacle in the Avay of finding 
that appellant Avas one of the actual 
murderers, for judging by the map and 
the evidence of the trackers, who profess 
to have detected the route and journey¬ 
ing and lialts made, the party must liaAo 
travelled at least ti\o miles, and to the time 
necessarily occupied in travelling aa'c must 
add the time spent in more than one lialt 
and in the actual mui-der, tbe complete 
dismemberment of an adult Iiuman body 
and tlie carrying of it some distance to 
the Avater. It is suggested that P. AV. No. 
23, Avho is Indar Singh’s servant, may, 
like his master, have had some motive 
for representing the early return of the 
camel and so helping to save appellant, 
but this argument does not touch the 
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eivclence of Hazara Singh, P. W. No, 18, 
^vho seems a respectable lamhardar. No 
doubt we have the direct evidence of 
Chandu Singh and Mit Singh—P. W. No. 9 
and P. W, No. 10—to the abduction, in¬ 
directly corroborated by Bhola Singh, 
P. W. No. 8, but even if that evidence be true, 
it may only prove appellant’s taking part 
in the carrying off of the woman and is 
quite compatible with his leaving her with 
Khem Singh, who it should be noted has 
not been found, and returning home without 
joining in the murder, if any. Further, 
P. W. No. 9 and P. W. No. 10 are not 
above suspicion, for tlie latter brings into 
his statement to the Committing Magistrate 
Indar Singh as being present and abetting the 
abduction and then drops this before the 
Sessions Court. The learned Sessions Judge 
tries to get over this difficulty by suggesting 
at the end of his judgment that appellant, 
knowing questions would be asked if he 
was late with the camel, hurried back with 
it immediately after the murder; but con¬ 
sidering the distances traversed and all the 
circumstances, we do not think this really 
removes the difficulty in the way of the 
prosecution. 

Again, the body supposed to be Musam- 
maf Rupan's was found on 22nd January, 
eight days after the alleged murder, in the 
Avater 56 miles down stream from the spot 
where it is supposed to have been thrown 
in, and the question arises whether it Avas 
Rupan s body at all. The head, arms and 
legs Avere not found, but only the trunk, 
which was entirely naked. The only 
identilicatory mark pointed to by the pro¬ 
secution is a boil mark on the back of 
one tliigh. A mark was mentioned in the 
NaWia Surat-ldud as like mole, the size 
of an 8-annas piece. The doctor who made 

the post mortem never noticed this 
but later Narain Singh, P. W. No. 5, a 
former paramour of Mmammaf Rupiin 
A\dten asked about this, said he remembered 
that she liad a boil mark. Tlie body Avas 
then exhumed and the mark found. This 
seems to us a somewhat slender foundation 
^)r a finding that this was Mnssammat 
Rupan s body ; and against the theory of 
the prosecution is the very important fact 
that the doctor who did the post mortem 
expressly says that tlie skin was fresh- 
iookmg. He was, unfortunately, not ex¬ 


pressly asked whether the decomposition 
had set in or whether the body was like that 
of one killed eight or nine days previously ; 
but when we add that in the Nahsha 
Surat-i-hal in the column, “is it stout, thin 
or decomposed ? ”, the entry is “ stout, ” 
Avith not a Avord about decomposition, it 
is fairly clear that it is someAvhat im¬ 
probable that the body found met with 
its death so early as 14th January. 

There is noA%diere in the case for the Crown 
any attempt to connect appellant Avith a 
crime committed later than 14th January, 
and Ave thus have, first, the doubt as to 
the identity of the corpse, and, secondly, 
the probability that it was murdered some 
days after 14th January, each of which 
circumstances seem to us, even taken 
separafely, to justify appellant’s prayer for 
absolution. Mr. Herbert strives to meet all 
this by pointing out that appellant and 
Khem Singh had a strong motive for getting 
rid of ^lusammut Rupan, and referring us 
to page 42 of the paper-book, Avhere in 
his judgment the Sessions Judge has sum¬ 
marised the quarrels betAveen the Avoman 
and them, and to page 38, and to the deposi¬ 
tion of P. W. No. 21. We may say at 
once that Ave agree Avith Ijim here. Then he 
insists that, in connection Avith the identity 
of the body, the finding of the ear-ring by 
Bhagu and Gajjan near the canal track to- 
Avards the canal, and the proof that this was 
one of the ear-rings worn hy Mtisamniat Rupan, 
are the important things. As to this' Ave 
can go so far as to concede that the 
AVoman Avas probably taken to the spot 
Avhere the ear-ring Avas found; but this is 
all. Next, Mr. Herbert adverts to the 
evidence that Mmamviat Rupan aa’^os a 
Avoman Avith undeveloped breasts, a pecu¬ 
liarity found in the corpse, that she had a 
peacock tattooed on one arm, AA’hich arm 
on this very account probably Avas cut 
off and disposed of elsewhere, and, lastly, 
that she Avas knoAvn to ' hav0 unusual 
defects in her genital organs Avhich in the 
corpse were found mutilated and to a 
great extent removed. We are far from 
refusing to recognize the force of these 
arguments and from brushing them aside. 
Ihey seem to us very much to deepen the 
suspicion that Mnsammat Rupan has been 

they in no way remove 
the difficulties in the Avay of holding the 
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prosent a-ppolltijit smltj'" of her murder. 

Finding: ourselves, therefore, unable to 
hold "with any confidence that appellant 
joined in the alleged murder of Musamviat 
Ttupan, we must accept Iiis appeal and 
acquit him. We order accordingly. 

Appeal accepted. 


BOMBAY HIGH COURT. 
Crimixae Revisiox Application No. 151 

OF 1914. 

September 20, 1914. 

Freseuf: —Mr. Justice Heaton and 
Mr, Justice Shah. 

BHAU SAVALARAM KOTASTHANE— 

Accl’sed—Applicant 

versKs 

E j\I PE RO R—P Ro.s E c vro r . 

Criminal Proccchtre Code (4(T I' of 898), s. 110 — 
InqiUnj in progre.<s~-Dcfnining accuml in >//— 
lUegahiij—General repute, evidence of. 

To seiifl a person to jail while an iiiqulrv under 
security proceedings is in progi'oss, is aniilegalitv 
which prejudices his interests in the inquiry. 

Therefore, such an inquiry can he said neither 
to be fair nor conducted with that regard for the 
rights and privileges of the person against whom 
the proceedings are taken, which the law requires. 

Where the Chairman of the Managing Committee 

of a Municipality was proceeded against under 

section 110 of the Criminal Procedure Code, the 

proceedings being based on evidence of general 

repute, and he was detained in jail pending the 
inquiry? 

Held (1)^ that the fact of detaining him in jail 
while the inquiry M-as in progress ])rejudiccd his 
interests in the trial and rendered the inquiry 
Unfair; 

• 2) that the evidence of general repute must in 
this case be evidence of a reputation wliich the 
accused had acquired since his appoiutment to tlie 
chairmanship. 

Revision application against an order 
passed by the Sub-Divisional Magistrate, 
Ahraednagar, and confirmed in appeal by 
the District Magistrate of Ahraednagar. 

Mr. (r. S. i?ao, for the Accused. 

Mr. S. S. PatkaCj Government Pleader, for 
the Crown. 

JUDGMENT. 

Heaton, J.—In this case we set aside 
the order requiring security from the ap¬ 
plicant. 

We do this in revision. It is said, and 
no doubt correctly said, that Ave seldom 


SHAHAMAT KHAN V. GULAB KHAN. 

interfere in these matters i„ revision. 
Uut the circumstances here are very ex¬ 
ceptional. The applicant was sent to jail 
whilst the inciuiry was in progress,'an 
illegal thing and one wliich, on tlie face 

of It, prejudices his interest in the inquiry. 

Iherefore, we cannot but .say in tin's 
case that the inquiry lias not been a fair 
one. It has not been conducted Avitli that 
regard for the rights and privileges of the 
person against whom the proceedings were 
taken, Avhich our h\v requires. 

On the merits of the case I only want 
to say one tiling. Tliere is evidence of 
general reputation. It appears, liowever, 
that the applicant Avas Chairman of tlie 
Managing Committee of the Municipality of 
Yambori. Noav when he came to be last 
appointed to that office, it ought to be 
6vid6nt thtit fit thcit tiiiiG lifs ^Pii6r<i] re* 
putation hardly could be tliat of a receiver 
of stolen property. And if evidence of 
general reputation is put forward in a ca.se 
of this kind it must, so far as general 
reputation goes, almost inevitably be evi¬ 
dence of a reputation Avhicli lias been 
acquired since the last appointment to an 
office of this kind, and, a.s such, it can be 
tested perhaps more easily tlian is usually 
the case Avith the evidence of that type. 

For these reasons, I think tlie oixler re¬ 
quiring security must be set aside. 

Shah, J.—I agree. 


Order set aside. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Application No. 91 ok 1914. 

July 17, 1914. 

Present:- —Mr. Kendall, A. J. C. 

SHAHAMAT KHAN— Applicant 

versus 

GULAB KHAN —Opposite-Party. 

Criminal Procedure Code (Act Tn/ 1898^, .v. 470 — 
P.cecufion of decree, procccding.< in—Judicial jo-occed^ 
ingfi—Jfirirdiction of Court, 

Proccetlings in execution of a decree are ‘judicial 
proceedings’ and, therefore, a Court has jurisdiction 
to pass an order under section 470, Criminal Pro. 
ccibire Code, with reference to matters whicli liaro 
cunio to its knowledge in c.xccution iwocecdint^s. 
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Shaikh Bahadur v. Shaikh EradatuUa Mallick, 
6 Ind. Cas. 801; 11 Cr. L. J. 407; 14 C. W. N. 799; 12 
C. L. J. 4.5; 37 C. 642, referred to. 

Application against the order of the Munsif, 
Kuncla, dated 1st June 1914. 

Mr. I. Ma^aldaUf for the Applicant. 

Mr. Alt Muhammad and the Government 
Pleader, for the Opposite Party. 

JUDGMENT.—Shahamat Khan, applicant, 
held a decree, dated 20th January 1914, 
against Gulab Khan, opposite party, for 
Rs. 177-14. On the 16th of May 1914, 
Shahamat Khan applied for execution of 
the decree, and the property of the judg¬ 
ment-debtor was ordered to be attached. 
Meanwhile on the 9th of May Gulab'Khan 
had applied filing a receipt, dated 28th 
February 1914, and asking that the decree- 
holder might be called for to certify its 
correctness. Notice was issued and on the 
30th of May the Munsif went into the 
question and decided that the receipt was 
genuine, that the money had been paid and 
the decree discharged, that the statement of 
Shahamat Khan in that connection, that he 
had not received any money nor had signed 
the receipt,was false, and that his application 
for execution of decree made on the 16th May, 
after having received the decretal amount, 
was deserving of punishment. He committed 
him for trial under sections 193 and 210 and 
sent the case under section 476 of the 
Criminal Procedure Code to the District 
Magistrate, Partabgarh. 

Ap’plication in revision has been made to 
this Court on tlie ground that the learned 
Munsif had no jurisdiction to pass any such 
order after the termination of the judicial 
proceedings. The learned Counsel who 
argued this application explains that his 
objection means that, as section 476 of the 
Code of Criminal Procedure only has 
reference to matters which have come to the 
knowledge of tlic Court in the course of 
judicial proceedings, therefore, the Munsif 
had no juri.sdiction to pass an order under 
tl'.at section in this case, proceedings in 
execution of a decree not being judicial 
proceedings; and he relied upon a ruling 
in Kunto Earn Das v. Gohardhan Das 
(!)• Having regard to the definition of 
judicial proceedings’ in the Code of Criminal 
Procedure, tliere can be no doubt whatever 
that proceedings in execution of decree are 

(1)35C. 133; 7 Cr. L. 3,, 159. 


judicial proceedings: and that has recently- 
been held in Shaikh Bahadur v. Shaikh 
EradatuUa Mallick (2). 

The application is rejected. 

Application rejected, 

(2) 6 Ind. Cas. 801; 11 Or. L. J. 407; 3rC. 642: 14 
C. W. N. 799; 12 C. L. J. 45. 


UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revision No. 566 op 1914. 

September 15, 1914. 

Present: — Sir George Shaw, Kt., J. 0. 

NGA MYO— Petitioner 

versus 

NGA KYAN and others—Respondents. 

Criminal Procedure Code (Act V o/1898), s. 260^ 
Charge of bribery—False charge—^Compensation — 
Frivolous or vexatious. 

As long ns a case is frivolous or vexatious, the 
fact that it is also false is no bar to the application 
of section 250, Criminal Procedure Code. 

A charge of bribery may not be frivolous, but, if 
false, is tindoubtedly vexatious. 

Mr. J, N. Bas7t, for the Applicant. 

Mr. L K, Mitter, for the Respondents. 

ORDER.—The applicant .presented a 
complaint charging respondent, Nga Kyan, 
a Revenue Surveyor, with having taken a 
bribe of Rs. 100, and lespondents, Aung 
-Tha and Thet Le, with having given this 
bribe to him. 

The District Magistrate framed charges 
against respondent, Nga Kyan, under section 
161 and the other two respondents 
under sections 161 and 114 of the Indian 
Penal Code, but in the end acquitted all 
three and directed the applicant topayRs. 50 
to each of them as compensation under section 
250 of the Code of Criminal Procedure. 

I am asked to interfere in revision, on the 
ground that the order was illegal because 
the Magistrate found tlie applicant’s charges 
to be false and because Rs. 50 is the maxu 
mum prescribed by the section. A further 
objection is also taken on the ground that the 
Magistrate at the same time made an order to 
the effect that in default of payment, ap¬ 
plicant should undergo simple imprisonment 
for one month. 

The last-mentioned order was, of course, 
wrong as a perusal of clause (2) of section 
250 is suflicient to show, but as the . money 
has been paid, the mistake is imluaterial. 

As regards the maximum, the Iearne<l 
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Advocate must have misconstrued clause (1) 
of the section, the language of which is quite 
plain and free from ambiguity. It authorises 
a Lfagistrate to order compensation not exceed¬ 
ing Rs. 50 to be paid to each of the accused 
where there are more than one. 

As regards the tirst point, the subject was 
fully considered by a Full Bench of the Cal¬ 
cutta High Court in Beni MaJhnh Ktinnt v. 
Kumnd Kumar Biswas (l). Four of the 
five Judges composing the Bench lield that 
as long as a case is frivolous or vexa¬ 
tious, the fact that it is also false is no bar 
to the application of section 250. On con¬ 
sideration, I am of opinion tliat this ruling 
deserves to be followed. In the present case 
the charges being of giving and receiving a 
bribe were not frivolous, but if false, as tlie 
Magistrate found, they were undoubtedly 
vexatious. It is to be noted that section 250 
of the present Code speaks of friv(4ous 

or vexatious ” accusations and^not, as one of 

the previous Codes liad it “ frivolous and 
vexatious.” 

No objection has been taken in the ap¬ 
plication to the order of acquittal, and after 
referring to the proceedings, J am of opinion 
that no ground has been made out for tlie in¬ 
terference of this Court in revision with that 

order. 

The application is dismissed. 

Application dism issed. 

(1) 30 C. 123; 9 C. "W. N, 799. 

* 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 903 op 1913. 

March 4, 1914. 

Present: —Mr. Justice Johnstone and 
Mr. Justice Scott-Smith. 

GUL shah and others—Convicts— 

Appellants 

versus 

EMPEROR—Prosecutor—Respondent 
rntnler-^Four accused joined in heating oj v/iuh 

tno- Bui-f—Penal Code {Act XJA oj I860), ...3UO, 
foui- persons joined in beatin- anotlier out 

of them two gave him fatal Wows on tl.e head 
whiclwe.ulted in his death, wl.ile the remannug 
wo strua- him on the body witl, uo eNcept.oua 
• 1 « were rot sliown to have realized tli. 

rtev’were taking part in a nn.rderorhow grave the 
injui-i'es inhicted by their comrades ueie. 


Held, tliat the lattor wore guilty only of causing 
sinipie hurt under section 323, Indian iVnal Code. 

Appeal from an order of tlie Sessions 
Judge, Attock Division, at Campbellpur, 
dated the 2htli October 1913, convicting tlie 
appellants. 

^[r. Xand Lnl, for !Mr. Bhagat Bma Puri, 
for the Appellants. 

Mr. Saunders, for the Respondent. 

JUDGMENT.—On the evening of 21st 
August 1913 at Mauza Mirza, one Gauhar 
Din was killed and Abdullah, Ali Akhar 
and Musammaf Mirzan were hurt, it is said, 
by the four accused, namely, Nizam Shah, 
aged 70 ; Gul Shah, his brother, 50 ; 
Akhar Shah, son of Gul Shah, 20 ; 
and Hussain Shah, 18, son of Nizam 
Shah. They have been convicted of the 
murder of Gauhar Din, and all four have 
been .sentenced to transportation for life, 
and have put in a joint appeal, which has 
been argued at some leiigtli by Mr. Nand 
Lai. The conclusion we have arrived at 
is that all four of them joined in beating 
Gauhar Din, tliat Nizam Shah and Gul 
Shah in doing so committed murder, hut 
tliat the two younger men merely intended 
to cause, and did cause, simple hurt. We 
will now proceed to explain how we have 
arrived at tlii.s conclusion. 

In our opinion the following facts are 
fully proved. In the courtyard of the 
house of Abdullah aforesaid there was a 
dog-tight. This led to abuse between liim 
and Nizam Shah. Gul Shah was thei’e 
witli Nizam Shah, and presently Akhar 
Shah came in. He first struck Abdullah, 
and then Nizam Shah and Gul Shah struck 
him f^ve do not believe that Gul Shah had an 

axe, as some of the witnesses pretend). The 

accused were then induced to leave the 
yard, but outside they first came upon Ali 
Bahadur, and tlien upon Gauhar Dm, and 
beat them both .separately, disposing of 
AH Bahadur Hrst. Nizam Shah and Gul Shah 
both struck Gauhar Din on the head, and after 
he fell, Akhar Shah and Hussain Shah 

joined them in striking him with .sticks on the 
shoulders and back. The injuries to the head 
^vere terrible and necessarily fatal causing 
at least six serious fractures of the skull ; 
but the body injuries were, comparatively 
speaking, ordinary, not amounting in them- 
selves to irrievous hurt. After that some or 
all of the accu.'^ed attacked Musainmat Mirzan, 
Two reports were made at the tliana^ 
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the first hy the accused’s party at 9-45 p.m. 
and the second by complainant’s party at 
10-15 p. M., each accusing the other of 
aggression and asserting for themselves the 
position of victims. This case was tried first, 
and when conviction was had, the Public 
Prosecutor withdrew from the other case. The 
accused here insist that their version of the 
affair is the real one ; but examination of the 
evidence shows that tlie story of the pro¬ 
secution is substantially true. No doubt some 
of the accused suffered injuries, that is, 
Nizam Shah and Gul Shah did, but this, no 
doubt, occurred in the course of their en¬ 
counter with Abdullah and AH Bahadur. As 
to Gauhar Din, who is an old man of 60 and 
whom we believe to have been unarmed, 
there is every reason to suppose that there 
was no fight in the proper sense of the word: 
in sliort, we think, the accused fell upon him 
and knocked him about simply because he 
was who he was and because he remon¬ 
strated with Nizam Shah. 


Mr. Nand Lai complains that the witnesse 
for the Crown are not disinterested, and it i 
true that most of them are either person 
injured by the accused or interested ii 
the prosecution party ; but at least Nawal 
and Mustakim, P. W. No. 11 and P 
AV No. 12, are independent witnesses 
and others would naturally be on thi 
spot. In sncli quarrels it is extremely diffi 
cult to get persons unconnected with eitliei 
party to come forward, and the Courts mu.si 
come to conclusions on such evidence as maj 
be available. If that evidence accords wel 
with the general circumstances and with the 
medical evidence, it cannot be rejected 
merely because it is to some extent merely the 
testimony of partisans. AVe have carefully 

perused the depositions of Abdullah,, P. AV 

d who was himself beaten and who saw 
the latter part of the beating of Gauhar Din: 
of Kiman, Ins son, P. AV. No. 4, who saw the 

V'® of Raliman-ud-Din. 
uO a.ssaults; 

All llll attacks c 

IMir/n ^^‘*^o]iar Din; oi Mnsamnh 

Mirzan of Kala; P. W. No. 7, who .saw muc 

tlst^r'f *^‘'^*oidur, P. AV. No. 8, wl 

testifies to his own beating but saw no moi 

P. w. No. 10, who sjvw the who 


affair; of Nawab and Mustakim (P. AV. Nos. 11 
and 12), who only saw Gauhar Din beaten. 
Though Kariman is son of Abdullah; though 
Rahman-ud-Din is related to AVazir, who 
is son-in-law of the murdered man; though 
Kala is occupancy-tenant under Abdullah; 
though AH Bahadur is own brother of 
Abdullah and of the deceased; though the boy 
Hussain is Abdulla’s son; though Mnsammai 
Mirzan is wife of AH Bahadur—we are con¬ 
vinced that the tales they tell, which agree 
with the general circumstances and with the 
medical evidence, are substantially true; and 
we think that the defence theory of a violent 
attack by a large number of persons of the 
oppcvite party on Nizam Shah and Gul Shah, 
the younger men Akbar Shah and Hussain 
Shah not being present at all, is discredited, 
both because it is highly improbable, as it 
does not account for injuries to Abdulla, - 
AH Bahadur and Miisammat Mirzan, not to 
speak of Gauhar Din, and because it is wholly 
unsupported by evidence. AVe wish especially 
to note the valuable evidence of Rahman- 
ud-Din, P. AV. No. 5, who is a Ravildar in a 
regiment, and whose Gvidence, by its ring 
of truth and its avoidance of exaggeration 
in details, deserves every credit. 

It remains only to explain that we dis 
tinguished the guilt of Nizam Shah and Gnl 
Shah on the one hand from that ofAkbar Shah 
and Hussain Shah in'this way. The matter in 
hand is the attack on Gauhar Din. All the 
witnesses- are agreed that only the two older 
accused struck him on the head and those 
blows caused his death. Tlie two younger 
men struck him on the body, not with 
exceptional violence. There was no original 
design to kill Gauhar Din, and we think 
very likely the younger accused, who did not 
themselves strike fatal blows, did not realize 
that they were joining in a murder or how 
grave the injuries inflicted by their older 
comrades were. The latter must certainly 
be taken to have intended to cause such 
bodily injury as was to their knowledge 
likely, to cause death, and no “exception” to 
section 300 applies. 

AA^e, therefore, reject the appeal of Nizam 
Shah and Gul Shah, but accept that of 
Akbar Shah and Hussain Shah, altering their 
conviction to section 323, Indian Penal Code, 
and their sentences to one year’s rigorous 
imprisonment in each case. 

Appeal paHly accepted^ 
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Ckiminal Appeal No. 162 of 1914. 

September 29, 1914. 

Present: — Sir George Shaw, Kt., J. C. 
NGA KAN HLA —Appellant 





versus 

EMPEROR —Respondent. 

Penal Code (Act XLV of 1860), .s. 84— 
qJ ^aind—Mental derangement falling short oj »»• 
soundness — Murder—Lesser penalty—Youth ordinarily 
extenuating circumstance. 

Tlie law requires that a man shall he hold rospon- 
^nble for his acts although he may be suffering from 
nental derangement in cases wheix? that mental 
Icraiigcment falls short of the unsoundne.'js of 
nind described in section 84 of the Penal Code. 

On proof of such mental derangement in n mur- 
derer, the lesser sentence may be passed, 

' Ordinarily youth is itself an extenuating eircum- 
stance, but it does not mean that in every case of 
<mui*der, where the accused is under a certain age, 
^ Hhe lesser penalty must be awarded. 

L Mr. J. N. Basu^ for the Appellant. 

J ■ Mr. H. M. Lutter^ Government Prosecutor, 
jy' for the Crown. 

ORDER.—Appellant, Kan Hla, 17, has 
been convicted under section 302 of the Indian 
Penal Code, and sentenced by the Sessions 
Court of Sagaing to death for the murder of 
^ Mi Kan Shi, a girl of 15, his betrothed, on 
' the 23rd June last at Myintagyi. 
i ' The facts really admit of no doubt. There 
) was an eye witness, Mi Tha Mi, a woman of 
I 36, who was on a tavia tree plucking leaves 
between 300 and 400 yards from the spot, and 
saw appellant striking the deceased two or 
three times Avith some Aveapon and saAv the 
deceased fall. She SAvears that she Avas 
under no sort of doubt as to the identity of 
the appellant, and she immediately Avent to 
the village and gave information as Avell as 
telling people she met on the way. 

Appellant was at once searched for, and 
found at the house of his natural father at 
Tetkaung. (He lived ordinarily Avith his 
adoptive father at Myintagyi). On being 
arrested by the headman, he confessed to him 
that he had killed the deceased. On the next 
day, the 24th June, at Teu, appellant made 
a full confession to the Sub-Divisional Magis¬ 
trate Avhich was recorded after the prescribed 
preliminary inquiry. This preliminary in¬ 
quiry was not as full or intelligent as it might 
and ought to have been, but it Avas suffi¬ 
cient to make the confession admissible. 


In the Sessions Court, appellant alleged 
that he confessed because he was tlireaten- 
ed by the Sub-Inspector of Police, Po Hla, 
and Constable Tha Kun. The Sessions 
Judge inquired into this allegation and 
came to the conclusion that it Avas unfound¬ 
ed and that the confession Avas voluntary. 
In this finding I concur. 

The appellant in his confe.ssion said that 
he quarrelled Avith the deceased because she 
Avould not go Avith him to open some AA^ater 
channels and Avished that a viper might 
bite him ; that this enraged him so much 
that he Avent to the village (1,100 odd yards 
distant) and got a ilama Avitli Avhich he pro¬ 
ceeded to kill the deceased, and that he did 
not knoAV Avhat happened to lus mind.” He de¬ 
livered several cuts on deceased, one of Avhich 
severed the head from the body all but a bit 
of skin, and another penetrated the abdomen 
and pierced the liver. There can be no 
doubt that the offence falls Avithin section 
300, and unless any exception general or 
special applies, amounts to murder punish¬ 
able under section 302, Indian Penal Code. 

The Sessions Judge referred to Nga Tha 
Kin v. Emperor (1) and, as 1 understand his 
remarks, came to the conclusion that in spite of 
appellant’s age the circumstances of the case 
Avere such that he ought to be hanged. He 
AA’as of.opinion that there Avas no indication 
Avhatever of mental unsoundness, tliat ap¬ 
pellant Avas Avell developed and normal 
physically and mentally, and should be lield 
fully re.sponsible. 

It is argued on Ids behalf before me that 
appellant’s story of going to the village forthe 
damn is extremely improbable, on the supposi¬ 
tion that appellant Avas in a normal condi¬ 
tion of mind, and Avas probably untrue, and 
that if it AA'as true,, it argues a serious derange¬ 
ment of mind, the motive for appellant’s 
anger being so trivial and inadequate that if 
he Avas a person of ’reallj’’ sound mind, he 
could not have gone all the Avay to the village 
and back Avithout coolingdoAvn. It is suggest¬ 
ed, therefore, that either appellant made use 
of a Aveapon Avhich Avas ready to his hand 
on the spot and acted Avithout premeditation 
and on the spur of the moment in the heat of 
passion, or el.se, if he AA^ent to the village 
for the dama, he Avas the victim of homicidal 

(1) 11 Ind. Cas. 792; U. B. R. (1911), I, 87; 12 Cr. 
L. J. 448. 

. 4 
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mania. Reference is made to Lyon’s Medi¬ 
cal Jurisprudence, 3rd Edition, page 350 
seqq.^ where symptoms of homicidal mania 
are' enumerated, ab.sence of motive, absence 
of any attempt at concealment, absence of 
accomplices, absence of. elaborate preparation, 
etc., etc., and where cases are given of 
homicidal piania in which there had been no 
previous manifestation of mental derange¬ 
ment. 

In brief, it is not contended that any of 
the special exceptions applied, and the only 
general exception touched upon is that con¬ 
tained in section 84, Indian Penal Code. 

With regard to appellant’s age, the effect of 
the decision in Tha Kins case (1) above cited 
was to explain that ordinarily youth is itself 
an extenuating circumstance. I do not think 
that there is any room for misapprehension 
on this point. At the same time the ruling 
was not intended to lay down, and it did 
not lay down, that in every case of murder 
where the accused js under a certain age, 
the lesser penalty must be awarded. I am 
not, therefore, disposed to hold that tlie learned 
Sessions Judge was wrong in the view which 
he took that the appellant’s age was not a 


described in the section. *As far as one can 
judge, the appellant was not incapable b£ 
knowing the nature of his act or that it was 
wrong or contrary to law. He made himself 
scarce and he did not tell any one what he 
had done until he was arrested. He then 
related what he had done and gave explana¬ 
tions. There have been one or two cas6s in 
this Court in which the same question arose. 
The last one which I have traced wasinihany 
respects a close counterpart of the present. 
This was Nga Tiii v. Em^reory unreported 
Criminal Application No. 170 of 1909, 
decided on November 16th, 1909. Therei^he 
accused, one Nga Tin, aged 17, ' yi&s 
convicted and sentenced to death for ‘the 
murder of his Avife, Mi Mi. The facts 
admitted of no doubt. The accused without 
any apparent reason Avhatever suddenly 
picked up ^a davia and cut his wife with it 
several times. One cut falling on the throat 
severed the carotid artery and so'' caused in¬ 
stant death. The next day the accused 
made a full confession to the Sub-Divisional 
Magistrate in which he said that he did 
not know Avhat became of his mind ” and 
that he cut his wife because his mind had 


sufficient ground for exempting him from 
the dentil penalty. 

But the question of mental unsoundness 
remains. Here 1 think that the contentions 
of tlie learned Advocate are not Avithout 
support. There seems to be no reason to 
doubt the correctness of appellant’s state¬ 
ment that he Avent to the village for the 
(Jama. But the case is someAvhat similar to 
the Englisli cases mentioned by Taylor in 
Iiis Medical Jurisprudence (6th Edition, 
Volume 1, page 878,) and referred to 
in (^.ueen-Empress v. LaJcshman Dagdu (2), 
Avbero there Avas practically nothing to show 


gone astray.” According to the evidence, 
the accused had never exhibited any signs of 
insanity at any time. I held that there was 
no ground for ordering further inquiry into 
the accused’s mental condition, and that he 
Avas not entitled to be acquitted, but that 
the case Avas one Avhere the lesser sentence 
Avas sufficient to meet, the ends of justice, 
folloAving in this respect the vieAv taken in 
(2nee7i-Empress v. LaksJiman Dagdu(2) already 
cited and also the later Madras case of Queen- 
Empress V. Venkafasami (3). It appeal^ to 
me that the present case calls for a similar 
finding. ^ 


that the accu.sed Avas insane except the The appellant’s conduct sugge.sts that 
nature of tlie crime and the manner in Avhich there Avas present a certain degree of mental 
it Avas committed. But as pointed out in unsoundnes.s, although it Avas not sufficient to 
Lakshman Dagdu's case (2), the question of bring him Avithin section 84 of the Indian 
uppollant’s responsibility must be decided Penal Code, and on this ground I am of 
according to the test prescribed in section opinion that the lesser sentence should be 
84 of the Indian Penal Code. As I under- passed, apart from the question of his age. 

stand it, tlielaw miuires that a .nan shall The conviction is maintained and the sen- 
ho held responsible for Ins acts, although he tence is reduced to transportation for life. 

may ho snttor.ng fi-om mental de.-angoment, Conviction aUemi. 

Ill cases Avhere tluit mental derange¬ 
ment falls sliort of the unsouiulnc^s of mind 12 M. 459; 1 Weir 42. 
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